Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


s^artarft  CoUcgc  libtarn 


CHARLKS    MI  NOT 

OlMi  Ol  1886 


i 

"^ 


1 


/ 


V 


u.//.^-^^ 


V 


I 


\ 


•       I 


;^.:'4^«^-/' 


o 


GENERAL  ABRIDGMENT 


ANiy 


DIGEST  OF  AMERICAx^^  LAW, 


WITH    OCCASIONAL 


jLotrj$  null  eommrnttt. 


BY  NATHAN  DANE,  LL.  D. 

COUNSELLOlT  AT    LAW. 


VOL.  IX. 


BOSTON : 
MILLIARD,   GRAY,    LITTLE,   AND    WILKINS. 

1829. 


1l7Y^s:o 


'.   / 


I 


V"       t 


f         ..' 


^^ 


A 


A* 


'  *<-«C 


DISTRICT  OF  MASSACHUSETTS,  x-.- 

Bs  IT  BxifsiiBKRBD,  Uiftt  ou  Uw  twontjrfiflh  dftj  oT  iiily,  A.  D.  1839.  in  the  fiHyiu*.-     ■ 
Indspendence  of  the  United  Statef  of  America,  Nathan  Dam>,  of  the  said  diatrict,  hat  depoaiiv*. 
dBea  the  title  of  a  book,  the  rif  ht  whereof  he  claimi  a«  Author,  in  the  words  following,  to  wit : 

*  A  General  Abridgment  and  Difoit  of  American  Law,  with  occasional  Notes  and  Comments. 
By  Nathan  Dane,  LL.  D.  Counsellor  atLaw.    Volume  Niutb.* 

In  eoolbrmity  to  the  act  of  the  Congress  of  the  United  States,  entitled  *'An  act  for  the  eneouragement 
of  learning^  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  tinvis  therein  mentioned ;  *  and  also  to  an  act,  enlitlod  *  An  act  supplementary  to  an 
aet.  entitled,  "  An  act  for  the  encouragement  of  learning,  by  secoriM  the  copies  of  nmps,  charts,  and 
buoks,  to  the  authors  ami  proprietors  of  such  oopies,  durins  the  times  tCorein  montionod;  *'  and  extending 
the  bMefits  thereof  to  tlw  arts  of  designing,  engraving,  and  etching  historical  and  other  prints.' 

JNO.  W.  DAVIS, 
Clerk  of  the  District  qf  MiutachiuetU, 
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PREFACE  TO  THE  NINTH  VOLUME. 


The  cases  added  will  be  u  few  select  American  decisions  made>  and 
laws  enacted,  before  1820,  and,  generally,  thpse  decided  and  enacted 
since,  American  and  foreign ;  in  both  cases  the  marginal  references  to 
cases  of  any  age,  as  they  may  apply,  will  be  added.  In  the  work)  as  first 
published,  there  is  as  much  foreign  law,  and  for  the  most  part,  as  much 
American  law,  found  in  existence  in  1820,  as  is  consistent  with  the  plan 
of  this  work.  The  law  published  since  1820,  is  the  most  authentic  and 
useful,  being  the  latest ;  and  of  it,  of  the  highest  authority,  there  is  not 
a  small  quantity,  and  that  too  decided  and  enacted  by  the  courts  and 
legislatures  having  final  jurisdiction  on  the  subjects  on  which  they  act. 

As  the  work  in  its  origin  was  the  first  of  the  kind  in  America^  it 
was,  in  the  outset,  often  necessary  to  introduce  into  it  legal  history  and 
explanations,  discussion,  and  reasoning*  This  course  is  now  become 
less  necessary,  and  need  not  frequently  be  adopted. 

As  American  law,  especially  in  print,  is  vastly  increased  since  this 
work  was  originally  and  mainly  formed,  now  and  in  future  there  ought 
to  be  included  in  it  a  much  greater  proportion  of  late  American,  and 
much  less  of  English  law ;  more  especially  as  eitiinent  judges  and 
lawyers  in  the  United  States  very  justly  hold  English  decisions^  made 
since  the  United  States  became  independent,  not  to  be  binding  authorities 
in  them,  and  not  being  such,  they  are  but  the  opinions  of  eminent  judges 
and  chancellors,  as  may  be  thousands  in  other  nations ;  however^  the 
English  decisions  are  very  often  on  the  principles^  and  often  on  the  very 
words  of  our  own  laws,  these  and  those  of  England  being  in  many  cases 
the  same;  also  it  is  thus  the  superiority  of  the  English  over  the  Ameri- 
can decisions  is  rapidly  passing  away. 

Since  this  work  went  to  the  press,  I  have  reviewed  the  new  Commer* 
cial  Code  of  France,  and  the  English  and  our  laws,  on  the  same  subject. 
In  many  cases  in  this  code  I  find  precision  and  certainty,  where,  in  the 
English  and  our  laws,  I  find  the  opposite  character.  I  have,  therefore, 
added  a  small  selection  from  this  code  in  cases  in  which  it  highly  merits 
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attention ;  and  I  can  say,  with  those  who  say  there  is  a  moral  excellency 
in  the  whole  code,  it  has  *  a  sacred  regard  for  private  property  and  public 
order.  It  enjoins  the  faithful  performance  of  contracts,  ordains  the 
prompt  administration  of  justice,  and  requires  the  unsullied  purity  of 
the  mercantile  character.'  As  to  its  severe  treatment  of  insolvents  and 
bankrupts,  and  the  rights  allowed  to  married  women,  we  are  to  consider 
they  are  calculated  for  France,  arc  the  old  French  law  improved,  and 
are  not  calculated  for  Federal  America. 

This  ninth  volume  is  made  up  ahnosl  cntiicly  ot  decisions  in  law 
and  equity,  American  and  English,  made  in  supreme  courts  within  the 
last  nine  years,  and  is  taken  from  more  than  thirty  volumes,  among 
others,  of  the  latest  reports  of  which  there  is  no  other  abridgment.  The 
author  has  found  no  occasion  to  add  any  new  chapters,  and  but  very  few 
new  articles;  hence  the  parts  of  this  ninth  volume  arc  almost  invariably 
additions  to  the  articles  and  sections  in  the  cigiit  volumes.  In  the 
eight  volumes,  the  author  copiously  included  ancient  law,  because  now 
found  in  but  few  law  libraries,  and  yet  is  law,  and  a  large  jwrtion  of 
Maine  and  Massachusetts  law.  He,  in  this  additional  volume,  has  found 
room  to  include  a  larger  portion  of  the  laws  of  other  States  in  the 
Union,  as  far  as  judicial  decisions  have  been  reported.  After  all,  as 
formerly  observed,  the  enactment  of  near  thirty  legislatures,  and  the 
decisions  of  as  many  supreme  courts,  are  so  extremely  numerous  in 
nine  years  only,  that  a  large  volume  can  be  but  a  mere  sketch  of  them; 
and  this  with  a  view  mainly  to  show  the  spirit  and  principles  of  the  laws 
in  our  several  States.  As  the  union  of  our  States,  on  republican  princi- 
ples, is  the  first  object,  and  the  sameness  of  leading  principles  throughout 
the  whole,  are  essential  to  that  union,  the  author  often  takes  occasion  to 
notice  and  enforce  those  principles;  and,  of  course,  to  select  largely 
from  those  laws  and  constitutions  best  calculated  to  bind  the  States* 
together  on  federal  and  republican  principles.  He  can  hardly  realize 
that  one  sister  State  in  this  Union  ought  to  view  another  as  a  foreign 
State.  In  this  ninth  volume,  as  in  the  others,  the  more  important 
cases  are  abridged,  the  less  important  are  often  only  digested.  In  it  are 
a  suitable  index  and  table  of  cases,  but  no  table  of  contents ;  as,  to  most 
of  the  matter  in  it,  the  table  of  contents  in  the  first  volume  applies. 

This  volume  is  formed  so  as  to  be  used  by  itself,  but  to  the  best 
advantage  with  the  other  eight,  as  each  part  in  it  is  in  continuation  of 
the  corresponding  part  in  them,  and  to  them  expressly  refers  in  each 
case ;  and  in  them  all  the  heads  of  the  law  were  so  included,  that  it  has 
been  found  necessary  to  introduce  but  one  new  one  in  this  volume. 
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CONTRACTS  AND  CONSIDERATIONS. 

§  1  Continued.  See  Art.  54,  this  chapter.  This  subject,  Art.  1 . 
as  to  impairing  the  obligation  of  ^ontracis^  continued  on  new  Continued. 
and  late  authorities,  in  which  eminent  judges  have  differed  as  to 
what  constitutes  the  binding  force  or  obligation  of  contracts 
made  in  society ;  hence,  when  do  State  legislatures  impair  them 
or  not.  The  latest  decision  is  this,  a  State  legislature  impairs 
a  contract  when  it  enacts  a  law  affecting  it  after  it  is  made ; 
otherwise,  if  the  contract  is  made  after  the  law  is  enacted,  for 
then  the  parties  know  the  law,  and  make  their  contract  subject 
to  it.     See  a.  2,  s.  5  con. 

§2  Con.   The  legality  or  illegality,  as  well  as  construction  Ai^r.  2. 
of  contracts,  must  depend  on  the  lex  loci  where  executed.    Con. 
unless  it  appears  from  the  contract  itself,  that  it  was  the  under- 1  Nott  and 
standing  of  the  parties  that  it  was  to  be  executed  elsewhere,  ^!^^*  ^^^~ 
page  142,  a  sound  price  requires  a  sound  commodity.     This  is 
the  rule  of  the  dvil  law  adopted  in  South  Carolina  and  some 
other  States,  but  not  in  a  majority  of  these. 

§5.  A.  D.  1828.  Impairing  contracts.  It  will  be  observed 
that  the  article  in  the  terrilorial  ordinance,  makes  provision  that 
no  law  shall  be  passed  that  shall  affect  private  contracts  pre- 
viously made ;  that  is,  contracts  made  before  the  passage  of  the 
laWj  not  those  made  after.  This  provision  does  not  contain  the 
distinction  between  a  contract  and  its  obligation.  It  is  a  matter 
of  history,  that  pernicious  tender  laws  had  been  made  in  most 
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I.  Ch.  1.    of  the  thirteen  States  before  July,  1787,  empowering  the  debtdr* 
Art,  2.      to  tender  depreciated  paper  money,   pine  barren  lands,  and 

Continued,  other  property  of  little  value,  in  discharge  of  his  debt  and  con- 
tract. These  gave  rise  to  this  provision.  This  enormous  evil 
was  in  each  of  these  laws,  in  general ;  so  discharging  debts  and 
contracts  made  before  it  was  enacted,  as  well  as  those  made 
after.  As  this  was  a  new  provision  of  the  kind,  it  was  thought 
best  not  to  extend  it  further  than  that  evil  required. 

It  will  also  be  observed,  a  similar  provision  in  principle,  in 
the  1st  article  and  10th  section  of  the  federal  constitution,  is 
very  general,  which  is,  that  'No  law  shall  be  passed  impairing 
the  obligation  of  contracts.'  This  differs  from  the  ordinance 
in  two  material  points ;  one,  this  section  makes  the  distinction 
between  the  contract  and  its  obligation;  the  other,  it  does  not 
make  the  distinction  between  contracts  made  before  and  after 
the  passage  of  the  law.  Every  day  this  provision  in  this  10th 
section  is  becoming  very  important;  already  discussions  and 
opinions  have  grown  out  of  it,  that  fill  hundreds  of  pages.  It 
is  desirable  to  learn,  if  possible,  why  the  Federal  convention 
distinguished  between  the  contract  and  its  obligation,  and  why 
it  did  not  distinguish  between  contracts  made  before^  and  those 
made  after,  the  enactment  of  the  law,  meant  to  be  inhibited. 
It  is  believed  the  public  records  can  throw  some  light  on  this 
interesting  subject.  The  Federal  convention  sat  in  Philadelphia 
from  May  to  September  17th,  1787,  and  was  in  session  there 
when  this  ordinance  was  passed  in  New  York,  and  made  public 
in  July  that  year.     The  members  of  the  convention  saw  it,  no 

12  Wheat.2lS.  doubt,  in  that  month.  It  is  slated,  that  the  first  draft  of  this 
10th  section  omitted  this  provision  as  to  impairing  the  obligation 
of  contracts,  and  that  in  an  after  draft  it  was  inserted.  Is  it  not 
the  fair  inference  that  the  provision  in  the  ordinance  gave  rise 
to  that  in  the  constitution  ?  Might  not  the  Federal  convention 
well  think  it  was  best  to  look  to  the  obligation  of  contiacts 
rather  than  to  the  contracts^  as  this  obligation  and  binding  force 
of  contracts,  in  its  true  and  broad  sense,  is  founded  in  reason 
and  conscience,  in  moral  principle,  in  men's  intuitive  perceptions, 
and  in  natural  law,  as  well  as  in  the  municipal,  of  course  uni- 
versal 5  and  because  tlie  obligation  exists  only  in  valid  contracts, 
h  a  single  universal  principle  in  all  valid  contracts ;  hence 
expressed  in  the  singular  number,  though  properly  the  binding 
force  of  contracts  in  the  plural ;  whereas  numerous  contracts 
6xist  de  facto,  which  are  void  in  law  and  even  in  equity,  so  in 
which  there  is  no  binding  force  or  obligation,  natural,  civil,  or 
municipal,  in  conscience  or  on  moral  principles ;  as  usurious 
contracts,  and  thousands  in  fact  made,  but  obtained  by  fraud 
or  deception,  or  of  persons  incapable  of  contracting,  or  without 
consideration,  tic.     Might  not  tne  convention  well  tliink  many 
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coDtracts  are  made  in  society,  the  performance  whereof  is  never  I,  Ch.  1. 
enforced  in  courts  of  law  or  of  equity,  on  municipal  obligation  ^rt.  2. 
merely  ;  as  when  a  contract  is  made  in  one  nation  and  its  per-  Can. 
formance  enforced  in  another.  For  instance,  A  of  London  and 
B  of  Boston  meet  in  China,  do  business  there,  and  A,  getting 
fairly  in  debt  to  B  in  $1000,  gives  him  a  note  for  that  sum,  to 
pay  on  demand ;  no  place  of  payment  is  named ;  they  meet 
10  New  York ;  B  there  sues  A ;  the  contract  appears  a  fair 
one,  for  value  received ;  what  court  in  law  or  equity  in  that 
State,  or  any  other,  would  ever  diink  of  even  attempting  to 
compel  performance  on  the  municipal  law  of  China,  as  consti- 
tuting its  binding  force  or  obligation,  or  even  to  inquire  after 
that  municipal  law  ?  When,  too,  it  is  probable  that  neither  China 
or  any  other  nation  ever  enacted  a  law  to  give  binding  force  to 
such  a  contract,  or  thought  to  distrust  its  natural,  inherent, 
intrinsic  obligation,  far  more  permanent,  universal,  and  invariable 
than  human  legislation  or  law  enacted.  In  fact  the  civU  or 
municipal  obligation  is  a  human  work ;  the  natural  one  is  a 
divine  work.  Might  not  the  convention  well  mean  so  to  estab- 
lish this  constitutionally,  as  that  it  should  never  be  impaired  by 
State  enacted  law,  which  had  done  but  little  for  several  years, 
but  wrong  creditors  and  favor  debtors,  men  whose  habits  or 
management  too  often  make  them  embarrassed  debtors,  defend- 
ing themselves,  and  defended,  under  the  compassionate  plea  of 
the  unfortunate,  not  often  a  plea  for  the  creditor. 

As  to  the  other  distinction,  might  not  the  convention  well 
think  the  restraint  too  limited,  if  confined  to  contracts  p-emou^/y 
made,  that  is,  to  those  only  made  before  the  passage  of  the 
insolvent  or  other  impairing  law,  as  it  was  clear  such  contracts 
would  soon  be  very  lew;  for  instance,  a  State  passed  an  insol- 
vent act  before  or  when  the  convention  was  sitting,  as  some 
States  did,  to  restrain  such  act  to  the  contracts  made  before  it 
was  passed,  these  obviously  in  a  few  years  would  be  performed, 
outlawed,  or  otherwise  cease  to  exist  in  any  number  deserving 
notice,  much  less  such  a  solemn  constitutional  provision.  There- 
lore  the  convention  omitted  the  distinction,  previously^  made  in 
the  ordinance ;  and  provided  the  whole  American  people  might 
e^blish  forever  the  natural  obligation  of  contracts  founded  in 
the  correct  moral  law  of  mankind,  not  merely  the  municipal  or 
enacted  obligation,  that  could  so  easily  and  ahnost  entirely  be 
modified  by  State  legislatures.  Admit  the  correct  legislation 
of  the  State  generally,  still,  if  there  be  but  one  bad  legislation 
in  fifty,  such  a  constitutional  restraint  on  that  is  necessary 
and  proper. 

^  6.  *  All  contracts  must  be  good,  or  valid,  at  their  original 
creation,  and  must  not  depend  on  subsequent  contingencies. 
The  law  will  not  sufikr  a  gratuitous  act  of  kindness  or  benevo- 


'n'- 


•^  •.%««•   •* 


iS-- 


■.  / 


;     I 


\ 


I    • 


I 

/ 


10  CONTRACTS  AND  CONSmERATIONS. 

I.  Ch.  1.   adjudged  bad ;  but  a  plea  of  this  act  of  limitation  of  Massa- 
Art.  7.      cbusetts  may  be  good.     In  this  case  the  principles  of  the  lex 
Con.      fori  were  discussed  and  examined  at  large,  and  scores  of  au- 
v^r.^^^.^/    thorities  cited. 
iHop.  Ch.  R.      §41  Con.  Equity  never  compels  a  conveyance  of  a  doubt- 
486—450.        ful  title  ;  and  the  chancellor  says,  the  equitable  jurisdiction  is 
MO,  661.         ,  ^^^  ^Q  make  or  to  vary  contracts,  but  to  carry  them  into  effect, 
and  to  do  substantial  justice  between  the  parties  by  measures 
and  methods  of  relief,  which  the  courts  of  law  do  not  afibrd.' 
This  was  an  ordinary  contract  for  the  sale  of  lands,  part  paid, 
notes  given  for  the  balance.     Vendor  made  and  delivered  his 
deed  as  an  escrow^  and  retained  the  title  till  paid.    Performance 
j-eggett  V.       decreed  on  terms  after  long  delay.     He  added,  *  It  is  a  rule  of 
Edwards  &  ai.  gquj^y^  xhzi  when  time  is  not  of  the  essence  of  a  contract,  and 
just  compensation  may  be  made  for  delay,  the  party  omitting  to 
perform  at  the  time  appointed,  shall  not  forfeit  his  rights,  but 
shall  have  relief  upon  terms  of  indemnity  to  the  other  party.' 
Terms,  usually,  payment  with  interest  and  all  equitable  costs. 
There  are  numerous  authorities  to  support  these  general  prin- 
ciples. 
1- Jacob  &  W.       Specific   performance   decreed  without  costs,   the  abstract 
^^—^'  delivered  not  containing  a  satisfactory  title  ;  and  p.  263 :  P.  74. 

if  trustees  make  an  agreement  by  mistake,  to  sell  for  an  inade- 

Juate  consideration,  the  court  will  ilot  compel  tliem  to  perform : 
^  422,  the  motive  inducing  a  party  to  enter  into  a  contract  is 
not  to  be  considered,  unless  in  the  contract  itself  expressed : 
P.  569.  in  compelling  a  purchaser  to  take  a  title,  the  court 
formerly  acted  on  its  own  opinion,  but  now  it  will  not  compel 
him  to  take  it  if  the  point  be  doubtful. 

^  52.  A  contract  tainted  in  part  by  misrepresentation  is  void 
in  toto :  As  where  A  obtains  an  agreement  by  a  partial  misre- 
1  Jacob  fc'W.  presentation,  he  is  not  entitled  to  a  specific  performance  on 
112-121,  Cier-  waiving  the  tainted  part — the  effect  is  not  to  modify  the  agree- 
mont  o.  Tas-  ^qj^^  pj,Q  tanto,  but  destroys  it  entirely. 
1  Jacob  &  W.  Equity  does  not  interfere  in  every  breach  of  contract,  though 
870, 871.         a  party  may  be  entitled  to  large  damages ;  cases  of  specific 

f performance  or  irreparable  damage  excepted.  2.  Courts  of 
aw  and  equity  can  only  enforce  the  rights  of  parties  under  acts 
of  parliament  by  applying  their  known  rules  and  principles  :  if 
inadequate  to  that  purpose,  tlie  legislature  alone  can  supply  the 
defect. 

§  53.     So  a  contract  is  void  if  the  parties  to  it  bind  them- 
selves to  invade  the  rights  of  others.     As  where  the  pits,  owned 
Ard  &  al.  t».     nine   sixteenths  of   a  ship  and   were   managing  owners,  by 
Hope,  2  Barn,  deed  sold  five  sixteenths  to  the  deft. :  the  pits,  covenanted  the 
&  Ores.  661.    ^gf^  should  be  master  of  her,  and  he  covenanted  the  pits,  should 
continue  managers  and  choose  the  tradesmen  and  appoint  all 
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officers,  &c.  These  and  such  oth^r  covenants  were  made  I.  Ch.  I. 
binding  the  parties  (major  owners)  to  act  in  a  way  to  deprive  ^rt.  7. 
the  other  owners  of  all  control  in  managing  the  ship.  Held,,  Con. 
though  the  part  of  the  covenant  sued  was  in  itself,  legal,  yet 
the  deed  being  thus*  illegal  and  void,  the  covenant  sued  was  void 
also.  The  principle  of  this  case,  though  often  violated  or  dis- 
regarded, is  a  sound  one,  for  when  several  persons  own  a  por- 
tion of  property,  as  a  ship,  &z;c.  it  is  the  right  of  all  and  each 
one  that  every  one  remain  in  a  situation  to  act  fairly  and  impar- 
tially and  to  exercise  his  best  judgment,  and  of  course  not  to 
bind  himself  voluntarily  by  his  contracts  so  as  to  be  thereby 
obliged  to  act  otherwise,  and  so  the  court  held  the  contract 
void,  as  being  contrary  to  the  interest  of  the  other  owners,  and 
that  no  one  of  the  concerned  is  '  to  fetter  his  judgment j*  not 
only  as  to  part  owners,  but  officers,  seamen,  and  all  concerned 
in  the  ship ;  also  such  contracts  are  against  public  policy. 

^  7.  A  promise  made  to  three,  on  a  consideration  moving  Art.  8. 
from  them  and  a  fourth  person,  is  valid.     2.  If  a  mere  ideu    Con. 
danger,  as  to  pay  to  one  who  has  no  legal  claim,  is  the  consid- 8  Pick.  R.  88- 
erauon  of  the  promise,  it  is  void.  oAe««r 

In  a  deed,  when  the  good  consideration  can  be  separated  Haskins  %l  il. 
from  the  bad,  the  court  will  do  it ;  and  evidence  dehors  may  be  8  Rand.  12. 
applied.     Cited  Collins  v.  Blantern,  and  other  cases. 

A  moral  duty  is  the  ground  of  an  actual  promise.  2  Nott 
&  Mc  Cord,  45,  65,  153. 

<^  1.   Con,     So  the  suspension  or  waiver  of  a  legal  right  at  Art.  10. 
the  request  of  another  person,  is  a  good  consideration  for  his    Con, 
promise.  2N.  H.  Rep. 

So  giving  up  a  bargain  may  be  a  valuable  consideration,  he,  4  Barn.  & 

Assumpsit.     The  pit.  stated  he  had  agreed  with  J.  E.  to  Cres.  625-629, 
buy  certain  houses  of  him  at  a  price  named,  and  that  the  deft.,  P"*^®''-^®*' 
in  consideration  the  pit.  would  sell  and  give  up  to  the  deft,  the  """^  "  ^"^' 
said  bargain,  and  suffer  him  to  purchase,  kc.  promised  to  pay 
£40.     Pit.  averred  he  did  give  up,  &z;c.  and  the  deft,  did  pur- 
chase, be.,  but  had  not  paid  the  £40,  (tc.     Verdict  for  the  pit. 
and  held  it  must  be  presumed,  after  verdict,  that  the  bargain  ^  ^"^^^^^ 
between  the  pit.  and  J,  E.  was  in  writbg,  and  that  the  giving  1  Ld.  Raym. 
up,  &c.  was  a  sufficient  consideration  of  the  promise.  002. 

§  3.  Defect  of  consideration  hoxo  cured,  &c.     If  A  convey  Art.  12. 
land  to  B  without  consideration,  the  conveyance  is  not  void  as  to    Con. 
creditors ;  if  afterwards,  B  convey  to  C  for  a  valuable  consid- 
^ration  and  without  notice,  the  land  passes  to  the  bond  fide  pur- 
chaser as  C  is. 

§  4.  If  part  of  an  entire  contract  be  void  under  the  statute 
of  frauds,  the  whole  is  void.  When  the  sheriff  has  sold  the 
debtor's  land,  and  before  he  gives  the  deed,  though  the  naked 
fee  remains  in  the  debtor,  he  has  no  interest  that  can  be  a  con-^ 
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I.  Ch.  1.    nderation  of  a  contract.     Hence  if  he,  in  that  intermediate 
Art.  12.    time,  contract  by  parol  to  sell  the  land  to  A  for  a  certain  sum, 
Con.       the  contract  is  void,  and  the  sum  not  recoverable  :  1.  There  is  no 
s^^^>^^^^^y    consideration  :  2.  The  case  is  within  the  statute  of  frauds.     As 
Van  Alstine  v.  to  void  in  part,  the  court  cited  Lord  Lexington  v.  Clarke  and 
Wimple,  6       wife,  2  Ventris,  223.     She  promised  to  pay  £260  :  £160  was 
165^*"*^^'    the  debt  of  another,  £100  her  own;  her  promise  was  not  in 
writing,  so  void  as  to  the  £160  by  the  statute  of  frauds,  hence 
void  in  ioto. 
Miller  v.  Wat-      §  5.  A  buys  land  of  B  with  warranty,  and  pays  him  the 
]S^i»7^^*^"* price.     B  confesses  the  title  fails,  and  promises  to  repay  the 
same,  &c.  A  cannot  have  assumpsit  therefor,  but  must  sue  on 
the  covenant,  there  being  no  eviction,  there  is  no  consideration 
for  the  promise  :  2.  When  a  debt  is  secured  by  deed  or  record, 
a  promise  to  pay  is  void.     The  deed  contained  no  covenant 
but  that  of  warranty  on  which  no  action  lies  without  eviction. 
So  no  obligation  to  pay  when  lie  made  the  promise,  and  if  then 
bound  to  pay,  he  was  bound  by  deed,  and  when  bound  by  deed 
to  pay  or  perform,  he  cannot  be  bound  to  do  the  same  thing  by 
parol  or  simple  contract. 
Art.  17.  §  !•   Con.     A  mere  voluntary  courtesy  is  not  a  consideration 

Con.  to  support  a  promise  unless  moved  by  the  deft's.  request,  and 

1  Hop.  Ch.      the  request   be  pursued.    Much  less  can  I  do  one  a  favour  and 
— 2  John's^R^  charge  him  against  his  will,  and  especially  if  he  dissent. 
28.  '       ^  2.   Con.     No  action  lies  in  the  father's  lifetime  for  the 

18  Johns.  R.    son's  services  ;  but  it  seems  if  he  dies  without  providing  m  his 
^^*  will  for  the  pit.  he  may  be  entitled  to  a  quantem  meruit  for  his 

services  after  his  father's  death ;  son  being  of  age,  when  he 
did  the  work  and  so  entitled  to  his  earnings. 
Art.  22.  ^  i.   Con.     An  infant  under  twenty  one  years  of  age  is  not 

Con.  bound  by  a  contract  of  marriage ;  but  it  seems  it  is  only  voida- 

ble, hence  he  may  sue  the  other  party  if  of  age,  &c.    6  Cowen, 
475,  471,  Hunt  v.  Peake. 
Art.  26.         ^  1.   Con.     Held,  on  much  consideration,  a  promise  to  pay 
Con.  the  debt  of  another,  in  writing  by  him  who  means  to  be  bound, 

iliM^l'^ch. '^  a  sufficient  compliance  with  the  statute  of  frauds,  though  the 
ard  t>.  Richard- ^^^s'^®''^^^"  On  which  the  promise  is  founded,  is  not  recited  in 
son&ai.         the  writing.    See  also  ch.  9,  a.  20.  33  ;  ch.  11.  a.  13.  6,  6,  7. 
Vol.  I. 

0:^^57^679      §  ^'  ^^^^  ^°  bond.    This  case  proves  where  the  first  foun- 

'  dation  of  a  contract  is  illegal,  as  stock  jobbing,  he.  remote 

contracts  thence  arising  are  also  illegal  and  void ;  as,  in  this 

case,  the  deft's.  agent  in  stock  jobbing,  incurred  a  debt  of  £500, 

and  gave  his  note,  and  being  threatened  to  be  sued  on  it,  gave 

the  bond  in  question.     Held  illegal  and  void. 

Art.  25.         ^  5.  Con.  Assumpsit  by  Toler  v.  Armstrong  for  money  duties. 

Con.  Toler  paid  as  surety  on  account  of  goods  of  Armstrong  and 
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others,  consigned  to  Toler,  and  seised  and  libeDed  in  tlie  Dis-    I.  Ch.  1. 
trict  Court  ol  Maine  in  1814,  as  having  been  imported  contrary    ^rt.  25. 
to  law.     Judgment  for  Toler.     Held,  a  contract  growing  im-       Con, 
mediately  out  of,  and  connected  with,'  an  illegal  and  immoral    s.^'-^^■<^^ 
act,  was  not  to  be  enforced  by  a  court  of  Justice.     2.  So  if  itii  Wheat.  257 
be  only  such  in  part,  and  a  new  contract,  if  tainted  with  the  old  "2*®»  ^J™" 
taint.     3.  Otherwise  of  a  contract  entirely  distinct  and  with  ^nor^v.  f  oler. 
a  new  consideration,  though  known  to  him  to  whom  made,  and 
though  he  contrive  and  conduct  the  illegal  acts,  as  importing 
goods  from  an  enemy's  country  of  his  own  in  time  of  war.  The 
goods  were  condemned,  and  Toler  paid  the  appraised  value, 
and  sued  to  recover  back  the  money.    Near  one  hundred  cases 
cited,  most  of  them  to  be  found  in  this  work.     The  court  cited 
Faikney  v.  Reynous ;  Petrie,  exV.  v.  Hannay,  &c. :  see  these 
cases  cb.  9.  a.  16. 1 .  Vol.  1 .    Court  also  cited  Farmer  v,  Russell. 
See  ch.  9.  a.  10.  5,  and  Clugas  v.  Penaluna,  ch.  9.  a.  16.  6. 
and  Steers  v.  Lashley,  ch.  9.  a.  16.  2,  and  Booth  v.  Hodgson, 
ch.  9.  a.  16.  3.     Chief   Justice  Marshall   critically  examined 
these  cases,  also  the  case  before  the  court.     See  many  more 
such  cases  in  this  work,  especially  in  ch.  9.,  and  more  especial* 
ly  in  articles  10  and  16.     The  result  of  all  seems  to  be  thus  : 
1.  If  A  be  concerned  in  an  ittegal  transaction,  as  smuggling, 
and  B  by  act,  consent,  or  connivance,  &c.  any  way  take  a  part 
in  it,  and  then  advance  to,  or  pay  money  for  A,  as  the  duties, 
&:c.  B  cannot  recover.     2.  If  B  do  not  so  take  a  part,  or  par* 
ticipate,  in  the  illegal  pcni  of  the  transaction,  or  do,  or  say  any- 
thing to  encourage  or  promote  it ;  but  ajier  the  illegal  part  is 
terminated,  and  independent  of  it,  and  on  a  new  consideration,  B 
advance  to,  or  pay  monies  for  A,  or  becomes  his  surety,  as  for 
duties  on  goods,  A  of  himself  alone  had  smuggled,  &c.  B  may 
recover  from  A.     The  same  principles  apply  as  to  immoral 
acts  or  transactions. 

^  2.  Con.  A  promissory  note,  for  value  received,  was  niade^.p,  31^ 
inravour  of  a  child  nine  year?  old.  The  payee  sued  the  maker's  ^^,^ 
executors :   no  evidence  of  consideration   was   given.      The  5  Bam.  & 
judge  told  the  jury  that  the  note  being  for  value  received  im-  C***-  ^^' 
ported  that  a  good  consideration  existed  ;  and  that  gratitude  to 
the  infant's  father  or  affection  to  the  child  would  suffice.    Held, 
though  the  jury  might  have  presumed  a  good  consideration  was 
given,  yet  those  the  judge  named  were  insufficient,  and  a  new 
trial  was  granted. 

§  3.  An  officer  attaches  goods  and  delivers  them  to  a  bailee,  5  pj^i^  295- 
and  neglects  to  demand  on  execution  till  after  his  lien  is  gone,  296. 
the  bailee  refuses  to  deliver  them :  the  officer  sues  him,  and 
pending  tlie  action  the  attachmg  creditor  agrees  to  indemnify 
the  officer,  8w5.  who  had  sued  at  his  request :   the  creditor's 
agreement  is  without  consideration. 
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I.  Cu.  !•        §  4.  Assumpsit  by  a  deputy  sheriff  on  a  contract  of  indem- 
Art.  31.     nity,  by  which  the  deft.,  an  attorney,  agreed  that  A  of  New 
Con.       York  should  save  the  pit.  harmless  in   levying  an  execution 
s^^^>,^^^^^    against  F,  in  favor  of  P,  on  certain  goods  pointed  out  by  A  as 
,5  Pick.  880-    F's  property,  according  to  the  terras  of  an  engagement  from  A 
^•T™*"**^-    to   the   pit.     The  attorney's  promise  was   in  a   letter.     One 
Touro  recovered  the  goods  of  the  officer.     The  officer  sued 
the  attorney,  and  held,  1 .  his  promise  was  founded  on  a  suffi- 
cient consideration  :  2.  The  officer's  acquiescence  was  enough, 
without  notice  he  accepted  the  promise,  kc.  and  without  calling 
on  A  for  further  security :  3.  Without  notice  to  A  of  T's  ac- 
tion, the  judgment  was  prima  fade  evidence  of  T's  right  to  re- 
cover and  of  the  amount,  &c.,  and  with  notice  it  was  conclu- 
sive, there  being  no  fraud  in  the  case ;   and  before  Touro  sued, 
A  was  informed  he  claimed  the  goods. 
Abt.  35.  §2.   Con.  The  same  principles  continued  as  in  the  section 

Con.  ^o  which  this  case  is  added.     5  Ves.  Jr.  287. 

Art.  41.  ^  ^'   Con.  Where  the  agent  of  a  company,  not  incorporated. 

Con.  '°^y  ^"^  ^  subscriber,  on  his  subscription  for  monies  the  agent 

6  Pick.  228-    has  paid  for  him.     The  project  was  to  establish  a  line  of  stages, 
^.Bryant  v, lawful  and  deemed  beneficial.     The  deft,  subscribed  $25  :  the 
^^'       pit.  advanced  the  money  on  the  credit  of  the  deft's.  subscrip- 
tion, and  recovered,  the  monies  he  expended  under  the  direc- 
tion of  the  company  were  to  a  large  amount  so  that  the  deft's. 
part  thereof  was  as  much  as  $25.     It  seems  by  this  case  that 
each  subscriber  was  liable  for  his  part  of  the  whole  sum  ex- 
pended by  the  agent.     It  was  said  the  deft,  was  entitled  to  no- 
tice of  the  meeting  at  which  the  pit.  was  chosen  agent  and  so 
directed  ;  but  it  appeared  he  had  waived  his  objection  to  the 
want  of  notice  by  offering  to  pay  in  a  certain  manner. 
Art.  42.  §  8.  But  if  the  grantor  be  insolvent  the  case  may  be  differ- 

Con.  ent ;  as  where  W.  S.  Skmner  obtained  an  estate  of  one  Somes' 

by  fraud,  and  sold  it  to  W.  R.  Lee  (deft.)  with  covenants  of 
seisin  and  warranty.  Lee  gave  several  notes  to  Skinner,  and 
entered  and  was  evicted  by  Somes'  guardian.  Skinner  endors- 
ed one  of  the  notes,  $1000,  to  Dilloway,  pit's,  intestate,  who 
was  informed  Lee  would  refuse  to  pay,  if  nis  tide  failed.  So 
D  stood  in  the  place  of  P.  W.  S.  Skinner  died  insolvent. 
Judgment  for  Lee  on  his  defence  on  the  general  issue,  as  he 
could  not  plead  the  demand  on  the  covenants  by  way  of  set-off, 
nor  avail  himself  of  it  in  a  cross  action ;  and  in  such  a  case  the 
pit.  may  prove  the  value  of  the  land,  at  the  time  of  the  evic- 
tion, was  less  than  the  amount  of  the  note.  Any  notice  to  the 
indorsee  was  sufficient,  that  was  sufficient  to  put  him  on  his 
S  Pick.  452—  guard  when  the  note  was  endorsed  to  him.  In  Litde  v.  Rob- 
461,  Ki|.W  erts.  Little  was  a  man  of  property  and  able  to  defend  his  war- 
way'i.^Lee.^'"^"^'  Lloyd  V.  Jewell,  1  Greenl.  352,  seems  contrary  to 
Knapp  V.  Lee.    See  1 1  Johns.  50,  Frisbee  v.  Hoffiiagle. 
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^  2.   Can.  Trover  for  three  hundred  barrels  of  beef.     The   I.  Ch.  1. 
same  principles.     See  Insolvency.     That  is,  if  A  bd  insolvent,    Art.  45. 
and  his  creditors  agree  to  take  5^.  in  the  pound,  and  no  funds        Con. 
be  provided  to  pay  this  proportion,  their  old  contracts  are  not    v^^-v^-^^ 
discbai^ed.     3  Pick.  38-46,  Chapman  &  al.  v.  Searle,  adm'r. 

Part  of  this  case  ch.  39.  a.  9.  s.  8.  and  a.  2.  s.  5  to  10.  Art.  54.* 
The  general  principle  asserted  by  the  four  judges  seems  to  be,  A- 1>-  ^827. 
that  when  individuals  in  society  make  contracts,  there  is  no  natu-  sSiodere. 
ral  obligation  in  them,  attached  to  or  impressed  on  them  by  the 
law  of  nature,  or  universal  law,  but  instead  thereof  the  munici- 
pal law  creates  in  them  a  civil  obligation,  and  this  creature 
of  the  law  the  state  can  modify  as  it  pleases  as  to  contracts 
made  after  the  law  is  passed.  How  this  is  done  the  counsel 
and  judges  who  argued  for  Ogden  did  not  agree.  Marshall, 
C.  J.  speaking  for  himself  and  Duval  and  Story,  justices,  said, 
12  Wheat.  338,  *  the  pit.  (Ogden)  insists  that  the  law  enters 
into  the  contract  so  completely  as  to  become  a  constituent  part 
of  it.'  Thompson,  J.  said,  '  the  parties  must  be  understood 
as  making  their  contracts  with  reference  to  existing  laws,  im- 
pliedly assenting  that  such  contracts  are  to  be  construed,  gov- 
erned, and  controlled  by  such  laws.'  Trimble,  J.  said,  '  the 
law  of  the  state,  although  it  constitutes  the  obligation  of  the 
contract,  is  no  part  of  the  contract  itself;  nor  is  the  constitution 
a  part  of  the  law  of  the  contract.'  On  these  points  Marshall, 
C.  J.  speaking  as  above,  said,  p.  339,  if  the  insolvent  law  is 
unconstitutional  it  is  incapable  of  becoming  a  part  of  the  con- 
tract. It  is  not  correct  to  introduce  into  the  contract  a  stipula- 
tion not  admitted  by  the  parties.  *  If  one  law  enters  into  all 
subsequent  contracts,  so  does  every  other  law  which  relates  to 
the  subject.  A  legislative  act  then  declaring  that  all  contracts 
should  be  subject  to  legislative  control,  and  should  be  discharg- 
ed as  the  legislature  might  prescribe,  would  become  a  compo- 
nent part  of  every  contract,  and  be  one  of  its  conditions.' 
P.  342,  fcc.  *  usage  is  made  a  part  of  the  contract,  not  by  the 
interference  of  the  legislature,  but  by  the  acts  of  the  parties ' — 
'  the  principle  is,  that  laws  act  upon  a  contract,  not  that  they 
enter  into  it,  and  become  a  stipulation  of  the  parties.  Society 
affords  a  remedy  for  breach  of  Contract.  If  that  remedy  has 
been  applied,  the  claim  to  it  has  been  extinguished  ;  the  exter- 
nal action  of  law  upon  contracts,  by  administering  the  remedy 
for  their  breach,  or  otherwise,  is  the  usual  exercise  of  legisla- 
tive power.'  *If  the  law  become  a  part  of  the  contract, 
change  of  place  could  not  expunge  the  condition ;  a  contract 
made  in  New  York  would  be  the  same  in  any  other  State  as  in 
New  York,  and  would  still  retain  the  stipulation  originally  in- 
troduced into  it,  that  the  debtor  should  be  discharged  by  the 
surrender  of  his  estate.' 
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I.  Ch.  1.  Trimble,  J.  said,  p.  321,  &z;c.  '  that  so  far  as  related  to  private 
Art,  45.  contracts,  it  is  the  civil  obligation  of  contracts,  that  obligation 
Con.  which  is  recognised  by,  and  resuhs  from  the  law  of  the  State  in 
which  the  contract  is  made,  which  is  within  the  meaning  of  the 
constitution.  If  so,  it  follows  that  the  States  have  since  the 
adoption  of  the  constitution  the  authority  to  prescribe  and  de- 
clare by  their  laws  prospectively  what  shall  be  the  obligation  of 
all  contracts  made  within  them.'  '  In  a  sovereign  state  there  is 
no  obligation  of  a  contract,  but  tliat  the  civU,  the  municipal  law 
creates  and  enforces.'  P.  325,  ^  the  obligation  of  contracts 
in  the  sense  of  the  constitution,  consists  not  in  the  contract  it- 
self, but  in  a  superior  external  force,  controlling  the  conduct  of 
the  parties  in  relation  to  the  contract ;  and  that  superior  exter- 
nal force,  is  the  law  of  the  State,  either  tacitly  or  expressly  re- 
cognising the  contract  and  furnishing  means  whereby  to  make 
it  be  enforced.'  It  is  this  'which  binds  the  man  to  perform 
his  engagement.'  P.  302,  Thompson,  J.  noticed  the  court  in 
Sturges  V.  Crowningshield,  said,  '  a  contract  is  an  agreement 
in  which  a  party  undertakes  to  do  or  not  to  do  a  particular  act. 
The  law  binds  him  to  perform  his  undertaking,  and  this  is  of 
course  tlie  obligation  of  his  contract ; '  that  is,  says  Thomp- 
son, J.  '  as  I  understand,  the  law  of  the  contract  forms  its  obli- 
gation.' He  thinks  as  the  insolvent  law  looks  to  the  insolvency 
of  the  debtor,  &x;.  so  do  the  parties.  Cites  said  ordinance  as 
cited  art.  2.  s.  4.  above,  and  thinks  it  makes  the  true  distinction 
as  to  retrospective  and  prospective  contracts. 

Trimble,  J.  cites  the  Institutes  of  Justinian,  lib.  3.  tit.  4.  *•  an 
obligation  is  the  chmn  of  the  law  by  which  we  are  necessarily 
bound  to  make  some  payment  accordingto  the  law  of  the  land.' 
So  Pothier  calls  it  '  vincullum  le^is.^  The  C.  J.,  speaking  as 
above,  says  '  it  is  not  true,  we  thmk,  that  contracts  are  entered 
into  in  contemplation  of  the  insolvency  of  the  obligor.'  Insolvency 
is  never  expected ;  if  it  be  suspected,  security  is  commonly 
taken.'  Clearly  '  law  may  act  on  contracts,  though  it  does  not 
enter  into  them,  or  become  a  part  of  the  argreement.' 

In  all  tills  critical  discussion  in  defence  of  State,  insolvent, 
and  other  laws  impairing,  or  that  may  impair,  the  obligation  of 
contracts,  there  is  an  unusal  degree  of  misconception  ;  and  it  is 
in  conceiving  that  a  private  contract  made  in  society  is  a  mere 
creature,  solely  and  exclusively  a  creature,  of  State  legislative 
enactments,  and  so  shown  to  be  by  the  opinions  of  the  three 
judges,  given  by  the  C.  J.  in  answer  to  the  opinions  of  the  four 
judges.  In  '  the  chain  of  the  law,^  in  '  the  law  of  the  land,' 
in  the  ^  vinculum  legis,^  so  in  the  said  words  in  Sturgis,  See., 
*  the  law  binds  him  to  perform,'  &c.  may  well  be  included  more 
than  mere  legislative  enactments;  these  exclude  the  binding 
force  of  reason  and  conscience,  of  moral  principle  and  duty,  as 
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well  as  what  we  call  the  law  of  nature;  there  is  too  an  intuitive  R.  Ch.  2. 
;perception  in  every  man,  that  men  in  society  are  bound  to     Art,  5. 
.perform  their  contracts  independent  of  such  enactments.     If       Can. 
there  be  no  binding  force  in  a  contract  made  in  society,  but  the 
mere  statute,  mere  legal  enactment,  what  has  conscience  and 
equity  to  do  with  it.     Such  a  contract  can  be  proper  only  in 
courts  of  law.     In  numerous  instances  in  society,  men  hold  the 
pit.  Ml  equity  and  good  eonmenee,  has  a  just  claim  to  have 
something  of  the  deftt,  and  that  the  law  raises  in  the  deft,  a 

!>roroise  (contract)  to  render  that  something ;  what  law?  statute 
aw  or  enactment  ?  by  no  means,  but  the  law,  or  reason  and 
conscience,  as  operating  in  the  human  mind,  and  intuitively,  so 
in  society  as  in  a  state  of  nature;  and  it  is  this  moral,  this  intui* 
tive  principle  and  perception,  that  is  the  essence  of  the  obliga- 
tion of  contracts. 


CHAPTER  n. 

REKEDIES  BY  THE  ACTS  OF  THE  PARTIES. 

^  7  Con.  Damage  feasant.  Trespass  for  taking  and  carrying  Art.  5. 
away  tlie  pit's,  sheep.     Held  by  the  statute  of  Maine  of  1821,  Heath  v.  Rich- 
ch.  126,  sec.  9,  the  right  to  sell  beasts  taken  damage  feasant,  is  J'^J^^JJ*^'' 
given  only  in  cases  where  the  injury  was  done  to  lands  ^  inclosed  -^0. 
with  a  legal  and  sufficient  fence.'     As  to  many  remedies  by  the 
acts  of  the  parties,  see  Accord  and  Satisfaction,  Arbitration, 
Award,  Distraining,  Replevin,  &c. 

^6.  A  note  accepted^  fyc.    B,  a  debtor,  gives  his  note,  en-  Art.  6. 
dorsed  by  A,  as  Jurther  security  for  a  part  of  a  debt ;  this  the 
creditor  accepts  in  full  satisfaction  of  all  demands^     This  note,  Boyd  v.  Hitch- 
so  accepted,  is  a  discharge  of  the  whole  debt,  and  may  be^^'^^®^""- 
pleaded  in  bar  as  an  accord  and  satisfaction. 


CHAPTER  m. 

OF  ACTIONS  GENERALLY. 


^5.  Trover  for  a  horse;  one  deft,  was  defaulted  ;   Th wing,  Art.  1. 
a  minor,  defended  by  guardian.     Held  a  minor,  who  hires  a    Con. 
horse  to  go  to  a  place  agreed,  but  goes  to  another  place  in  ^^J^%  ^®®~ 
different  direction,  is  liable  in  trover  for  an  unlawful  conversion  Thwing"&^al'. 
of  the  horse. 

§  6.  JVb  attion  for  tort  lies  for  damages  occasioned  under  a 
statute,  and  that  providing  a  special  remedy.  As  where  the 
legislature  of  New  Ham^ire,  by  an  act  of  incorporation, 
authorised  a  dam  to  be  built  across  Connecticut  river,  at  White 

vot. IX.  3 
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L  Ch.  3.    River  Falls,  and  prescribed  the  method  in  which  damages, 

•4W.  1.     thereby  occasioned,  should  be  ascertained  ;  and  the  deft.,  in 

Con.       erecting  the  dam,  caused  damage  to  the  town  of  Lebanon  to 

y^^s/"-^    the  amount,  as  stated,  of  $660,  by  flowing  a  highway,  &c. 

Held,  that  no  action  lay,  and  judgment  for  the  deft.     If  in 

such  case  the  legislature  provides  no  specific  remedy  to  enforce 

payment  of  the  damages;  when  ascertained,   the   debt   lies. 

The  pit.  brought  trespass  on  the  case.     The  damage  to  the 

town  was  the  expense  of  repairing  the  road  overflowed,  assessed 

in  the  mode  prescribed  at  $240.     As  to  debt,  see  ch.  143, 

a.  5  s.  18.     Different  decision  in  New  York. 

8  John8.Ch.R.      ^5, 7.  If  A  makes  a  promise  to  B,  for  the  benefit  of  C,  C  may 

n!IJ!!!fll!?^  ^'  maintain  an  action  at  law  on  the  promise.    An  action  of  account 

229, 264—7,    hes  at  law  by  one  partner  agamst  another ;  and  there  is  no 

do.  67.  good  reason  why  that  action  is  not  resorted  to  instead  of  a  bill 

Duncan  v.        fL  ««.,:»„ 

Lyon,  8  Johns. 'n^q^lfy-  ,  ,.  ,        , 

Ch.  R.  861.  'J  8.  An  action  of  covenant  lies  at  law  by  one  partner  against 

another,  where,  by  the  contract,  there  is  a  covenant  to  account. 

So  assumpsit  lies  on  a  promise  in  writing  by  one  partner,  to  take 

part  of  the  goods  bought^  in  which  they  were  to  be  equally 

concerned  as  to  profit  and  loss.     Id. 

§  9.  Whenever  an  injury  is  done  to  goods  in  the  actual  pos- 
^^.  ^  session  of  a  servant,  carrier,  or  bailee,  if  the  owner  have  the 
Morris,  immediate  right  of  possession,  he  may,  for  such  injury,  sue  in 

I  Hawks.  301.  his  own  name. 

§  10.  A  sells  a  tract  of  land  to  B  as  containing  two  hundred 
acres.     It  is  not  described  by  metes  and  bounds,  nor  by  any 

_  visible  or  known  marks,  and  the  number  of  acres  can  be  found 

Mason  ^^^  ^7  ^^tual  survey ;  if  there  be  any  considerable  deficiency, 

SM'Cord,440.  B  has  his  action  therefor. 

§  1 1 .  A  buys  an  article  of  B,  and  pays  him  for  it ;  the  article 
fails ;  A,  to  recover  back  the  price,  must  first  return  or  tender 
the  article.  2.  This  is  not  necessary  to  enable  A  to  recover  on 
the  warranty.     2.  This  rule  relates  as  well  to  implied  as  to 

2M'Cord,432.cj:/?res5  warranties.  4.  In  an  aclion  on  the  warranty  of  title  to 
real  or  personal  estate,  the  measure  of  damages  is  the  price 
paid  for  the  property,  with  interest  from  the  time  of  the  pur- 

2M'Cord,4i3.  chase.     This,  as  10  real  estate,  is  not  the  rule  generally,  see 
•  ch.  116 ;  though  it  seems  to  prevail  in  the  slave-holding  States, 
where  a  large  part  of  the  property,  personal  in  fact,  is  made 
real  by  statute  law,  that  is,  their  numerous  slaves. 

§  12.  A  sells  a  liorse  to  B  for  $50,  and  takes  C's  note  for 
that  sum.  This  is  payment,  and  if  it  turns  out  A  had  no  title, 
B  has  assumpsit  for  money  had  and  received  to  recover  of  A 
$60  and  interest.  2.  This  is  the  proper  form  of  action,  where 
•there  is  a  warranty  of  title  express  or  implied   in  the  sale  of  a 

II  Johns.  409.  chattel ;  and  in  which  a  warranty  of  title  is  implied.     Such  note 
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is  payment.     Assumpsit^  the  proper  form  of  action,  6  Johns.   J.  Ch.  3. 
168  ;  warranty  of  title  implied,  1  Johns.  274;  3  Cowen,  272,     jirt.  3. 
280,  Read  v.  Barber.  Con. 

<^  13.  When  a  merchant  abroad  accepts  my  order  for  goods,    v^r>/^-^ 
without  any  directions  from  me  how  to  pack  and  secure  them  Dickey  o. 
in  the  vessel,  he  is  liable  to  my  action  if  he,  in  shipping  them,  Grant  and 
neglect  to  pack  and  secure  them  in  the  ti^iia/ and  ctw^omary  gj!^"*^^^,^  j^^ 
manner,  and  by  such  neglect  the  goods  are  injured.  810—1 12. 

^14.  Assumpsit  for  money  on  agreement  to  pay  for  land,  &c.  Fuller  v. 
Held,  1.  If  A  contract  to  pay  for  land  and  receive  a  convey- ^"'j^"^ '™* 
ance  of  it  of  B,  and  pays  part,  before  any  conveyance  is  made «  cowen,  18— 
by  B,  A  cannot  rescind  the  contract,  and  sue  for  tlie  purchase  22. 
money  and  interest ;  but  he  must  sue  on  the  contract,  as  one 
still  in  force.    2.  Where  B  agrees  to  convey  land  to  A  on  his 
paying  the  price,  A  must  tender  or  pay  it ;  also  demand  a  con- 
veyance, and,  after  waiting  a  reasonable  time  for  it  to  be  made 
out,  must  present  himself  to  receive  It.     The  purchaser,  to 
recover  on  the  contract,  must  put  tlie  vendor  or  his  heirs  in 
default ;  to  do  tliis,  by  the  J^nglish  law,  the  vendor  must  pre- 
pare and  tender  a  deed  ready  to  be  executed  ;  on  this  last  point, 
see   Sugden's  L.  V.   181,   182,   and  cases  cited,   especially 
Baxter  v.  Lewes  and  Webb  v.  Battel. 

§12.   As  to  partners  in  trade,  fyc.    .Held,  if  the  creditor  Art.  3. 
agree  not  to  take  the  separate  estate  of  one  partner,  he  cannot     Con. 
sue  the  partnership  debt.     On  judgment  against  the  adminis-  W  Masa.  R. 
trator  of  the  surviving  joint  partner,  it  appeared  Webster  and  ^'swrrofT*^ 
Thatcher  were  such  partners,  indebted  to  the  pits.     They  re-  adm'r. 
ceived  of  Thatcher  ^1410,  his  separate  estate,  and  promised 
him,  in  writing,  not  to  sue  any  process  against  him  and  Webster, 
by  which  the  separate  estate  of  Thatcher  might  be  taken  for 
the  debt  yet  due  from  both,  but  only  their  joint  property,  and 
Webster's  separate  estate.     Thatcher  diea  insolvent.     Held, 
also,  this  action  could  not  be  maintained.     The  agreement  was 
specially  pleaded,  and  averment  Webster  was  alive  and  insolvent. 
General  demurrer  to  this  plea  and  joinder.     This  was  not  an 
action  at  common  law,  not  barred  by  a  promise  merely  in  writ- 
ing, but  an  action  on  Massachusetts  statute  of  1784,  as  to  in- 
solvent estates,  and  an  appeal  from  the  commissioners  who 
rejected  the  claim. 

^13.    Held,  A,  for  a  valuable  consideration,  promised  ^oJgi^"i5*^* 
convey  certain  lands  to  B  as  soon  as  B  should  pay  a  certain  Newcom  v. 
sum,  and  A  conveyed  them  to  C ;  B  may  sue  A  presently,  and  Brackett. 
need  not  pay,  or  tender  the  sum,  on  the  general  principle  that 
A  disabled  hipriself  to  perform  his  part. 

§  14.  Held,  where  A  has  B's  note,  and  receives  part  V^J'^^J^^  ^' 
ment,  and  omits  to  endorse  it,  and  gets  judgment  for  the  whole  pQ^^^gm^,^ 
note,  B  may  sue  A,  and  recover  the  sura  so  paid,  though  the 
judgment  be  not  satisfied. 
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I.  Ch.  4. 

Art.  1. 
Con. 


16  Man.  R. 

882—886, 
MuMonfc  al. 
o.  Filei  and 
others. 

17  MaM.  R. 
247,248, 
Kingman  v. 
Pierce. 


^  1 5.  An  owner  of  a  vessel  may  be  liable  to  vn  enemy* s  action, 
as  where  a  United  States'  vessel  went  into  his  port,  pretending 
to  be  neii/ro/,  and  as  such  obtained  credit  of  an  enemy  merchant 
there,  for  repairs  and  expenses  of  defending  her  m  the  admi- 
ralty, where  condemned  as  enemtfs  property.  After  peace  the 
foreign  merchant  recovered  against  the  owners  in  assumpsit  on 
an  implied  promise.     This  was  a  new  case. 

^16.  Held,  if  the  maker  of  a  note  pay  it  unfairly,  and  get 
possession  of  it,  the  owner  has  trover  for  it;  as  where  the 
owner,  the  payee,  going  abroad,  left  the  note  with  his  son,  and 
directed  him  not  to  receive  payment  in  his  absence,  the  maker 
insisted  on  payment  tholigh  informed  of  the  directions.  The 
son  received  the  money  and  delivered  the  note,  not  then  due. 
Decision  as  above.  A  new  trial  was  granted.  The  maker  of 
the  note  had  no  right  to  the  note  till  it  became  due.  It  is  clear 
the  payment  of  the  money  to  the  son  had  been  valid,  if  he  had 
been  authorized  to  receive  it,  or  if  the  pit.  had  received  it 
after  his  return,  from  his  son. 


CHAPTER  IV. 


Art.  1. 
Con. 

17  Maw.  R. 
287—289, 
Minor  v. 
Walter. 
17  Man.  R. 
884—897. 


4  Munf.  78, 
Monroe  v. 
Webb's  ex. 


1  M'Cord,  121 


2  Conft  R. 
428. 


2Nottand 
M*Ck>rd,  877, 
and  M'Cord, 
181. 


WHEN  THE  PLT.  HAS  A  RIGHT  OF  ACTION  AND  OF  WHAT  KIND. 

^  24.  If  A  sue  B,  and  credit  him  goods,  but  short  of  their 
iiill  price,  and  obtain  judgment,  it  is  no  bar  to  B's  action  for 
the  goods. 

^25.  If  A  hold  the  written  promise  of  B,  and  receive  thereon 
partial  payment,  and  omits  to  endorse  them,  and  obtains  judg- 
ment for  the  whole  amount  promised,  on  trials  Ws  remedy  is 
a  review  of  the  action;  but  if  made  in  confidence  A  would 
endorse  them,  tben  B  may  have  assumpsit  for  money  had 
and  received  for  the  amount  of  the  said  partial  payments ;  as 
ch.  3,  s.  14.     See  also  7  Mass.  R.  14,  en.  9,  a.  8,  s.  5,  vol.  i. 

^  26.  An  action  lies  for  the  pit.  against  the  clerk  of  a  court, 
for  endorsing  credit  on  an  execution  to  the  pit's,  injury ;  but  the 
declaration  must  charge  that  he  made  them  as  clerk  without  the 
pit's,  privity  or  consent  to  his  loss;  also  it  must  charge  that'such 
endorsements  were  made  without  the  pit's,  order  or  consent. 

§  27.  When  a  new  remedy  is  given  by  statute,  the  pit.  must 
bring  himself  within  it;  and  p.  181,  he  must  strictly  pursue  it, 
and  it  must  appear  on  the  face  of  the  proceedings  that  the  pit's, 
case  is  such  as  to  empower  him  to  recover  under  the  statute. 

^  28.  When  the  character  of  pit.  and  deft,  meet  in  the  same 
person,  a  suit  at  law  cannot  be  maintained,  though  other  interests 
may  be  implicated.     The  proper  remedy  is  in  equity. 

When  a  deft,  is  unable  to  pay  the  gaol  fees  for  his  detention 
in  prison,  the  sheriff  has  an  action  against  the  pit.  for  the 
amount. 
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^  2d.  Assumpsit  never  lies  for  st(Uen  goods ;  and  no  action  L  Ch.  4. 
before  conviction;  case  in  tort,  may,  in  some  instances,  lie  after    ^rt^  i. 
conviction  against  the  thief.     See  Simpson  v.  Gisling,  Bui.       Can. 
N.  P.  131 ;  3  Greenl.  468,  460.  v^-n/^^^ 

§  30.  No  action  lies  for  one  whose  property  has  been  attached,  u  Maw.  R. 
and  who  has  suffered  much  damage  in  consequence  of  a  civil  196, 197. 
action  which  was  abated,  unless  the  prosecution  thereof  be 
mmlieiaus. 

^  SI.  False  certifie&tej  haw  a  ground  of  action.  As  where  a20ie«nl»8,M. 
town  clerk  carelesdy  gave  a  felse  certificate  to  deft,  attested 
a  copy  of  record,  in  order  to  support  his  plea  of  infancy,  by 
reason  of  which  the  pit.  was  obliged  to  continue  his  action  to 
obtain  a  correct  certificate  to  prove  the  deft,  was  of  age  when 
he  IxMight  the  goods  of  the  pit.  who  liad  attached  sufBcient,  Sec 
hk  the  mean  time  the  deft,  died  insolvent,  by  which  the  pit.  said 
he  lost  his  attachment,  &c.  Held  the  town  clerk  was  liable  to 
p9j  the  pit.  for  the  damages  occasioned  by  the  delay  and  con- 
tinuance of  the  action ;  2.  The  only  proof  of  die  insolvency  was 
a  commissioa  of  insolvency  issued,  so  as  to  dissolve  the  attach- 
ment ;  but  as  no  commission  had  issued,  the  attachment  was 
not  dissolved  ;  so  no  damages  on  that  account. 

^  33.  The  pit.  has  no  action  for  a  breach  of  covenant  where  2  N.  H.  Rep. 
he  has  taken  a  note  in  satisfaction  of  the  breach ;  and  this  bar  ^'^* 
is  a  good  consideration  for  the  note  ;  Drake  v.  Mitchell,  ch.  20, 
a.  20,  s.  7 ;  otherwise  if  not  so  accepted,  Foster  v.  AUanson, 
ch.  52,  a.  4,  s.  5,  Moravia  v.  Levy ;  a  party  has  no  action,  Id.  684. 
though  he  has  sustained  damages,  unless  also  some  ri^  has 
been  infringed :   Sic  Utere,  &c.,  ch.  58,  a.  2,  s.  17,  many 
eases.    1  vol. 

^  33.  A  tenant  tenders  the  amount  of  his  rent,  due  to  the  l  Barn,  and 
lessor.     After  this  he  distrains  the  tenant's  goods  for  the  rent,^*^*^^* 
he  has  an  action  on  the  case  for  an  excessive  distress.    See  rent, 
ch.  151,  a.  4. 

^34.  The  ph.  bad  adopted,  as  a  manufacturer,  a  particulars  Barn,  and 
mark  for  his  goodsy  to  denote  they  were  manufactured  by  him.  ^JJ*' ***"^ 
The  deft,  adopted  the  same  mark  to  denote  that  his  goods 
were  manu&ctured  by  the  pit.,  and  the  deft,  sold  his  goods,  so 
marked,  as  and  for  goods  manufactured  by  the  pit.     Held  the 
pk«  had  a  right  of  action  against  him. 

§  35-  If  a  factor  or  agent  having  sold  his  principal's  goods,  6  Munf.  84. 
be  ordered  by  him,  while  they  are  in  transitu,  not  to  deliver 
them  to  the  buyer,  his  solvency  being  doubted ;  yet  he  delivers 
them,  and  demands  no  security,  the  principal  has  his  action 
against  the  factor,  if  the  buyer  prove  insolvent. 

^  36.  No  action  at  law  will  lie  on  the  decretal  order  of  a  courts  Wheat  W7, 
of  equity.     The  Circuit  Court  decided  differently. 
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I.  Ch.  6. 

Art.  1. 
Con, 

Art.  1. 

Con, 
1  N.  H.  Rep. 
151—167, 
Chauncey  & 
al.  V,  YeatoD. 


P.  184— 1«7. 
1  M'Cord,449 


2  Serg.  and 
Rawle,  858. 


Gilmer,  33. 
1  M»Cord,  207. 


17  Mass.  R. 

400—405, 
Arnold  and  al. 
o.  Lyman. 


17  MaM.  R. 

575-481, 
Hall  V. 
Jifarston. 


CHAPTER  V. 

WHEN  THE  PLT.  HAS  AN  ELECTION  IN  ACTIONS,  AND  MAY 

IN  SEVERAL  CASES  SUE  EITHER. 

^  1  Con,  1.  If  the  deft,  tortiously  converts  to  his  use  the 
pit's,  goods,  as  when  master  of  the  pit's,  ship,  he  earns  freight, 
and  then  wrongfully  sells  her,  and  becomes  liable  in  trover  or 
trespass,  the  pit.  may  elect  to  waive  the  lorty  and  bring  cusumpsit 
for  the  freight  earned,  the  amount  of  the  sales  and  interest 
thereon.  2,  As  in  this  case  the  pit.  waives  the  tortious  conduct 
of  the  deft.,  and  treats  him  as  his  agent  and  bailee^  and  so 
adopts  his  acts,  the  deft,  must  be  allowed  his  reasonable  de- 
mands as  agent  or  bailee.  3.  If  the  ship  earn  freight  in  an 
Ulegal  voyage,  as  under  an  enemy^s  license,  the  pit.,  the  owner, 
cannot  recover  her  earnings ;  for  to  do  this,  he  must  consent  to 
the  illegal  voyage,  and  participate  in  it. 

^  6  Con.  If  an  account  be  liquidated,  and  a  note  given  for 
the  balance  even  of  a  third  person,  the  creditor  may  sue  on  the 
note,  or  on  the  open  account,  at  his  election,  unless  the  note  be 
expressly  received  in  payment  of  the  balance. 

If  the  evidence  prove  a  trespass  and  conversion,  the  pit.,  if 
there  be  a  count  in  trover,  may  waive  the  trespass  and  recover 
in  trover. 

An  action  by  a  father  for  debauching  his  daughter,  may  be 
trespass  or  case;  so  case  or  trespass  for  criminal  conversation. 
Case  the  most  proper  action  in  the  daughter's  case  above. 
3  Serg.  and  R.  217,  and  see  ch.  64,  vol.  ii. 

§  8  Con,  A  owes  debts  to  B  and  others,  and  his  estate  is 
liable  to  them,  &c.  A  conveys  his  property  to  C  ;  he,  in 
writing,  engages  to  pay  A's  debts  due  to  them,  naming  B,  &z;c., 
and  the  sum.  B  has  assumpsit  for  the  amount  A  owes  him 
against  C ;  and  3  Cran.  495.  See  sect.  14  and  Metcalfs 
Yelv.  25.  many  cases  cited. 

§9  Con.  Same  principle,  A  owing  B  $1300  and  C  $400, 
A  being  abroad,  remitted  to  B  a  bill  of  exchange  for  $1000, 
directing  B,  on  receiving  the  contents,  to  pay  C  $200.  B  re- 
ceived the  contents,  but  neglected  to  pay  C,  and  gave  him  no 
notice.     C  recovered  in  assumpsit  his  part  of  the  money. 

§  17.  Assumpsit  lies  to  recover  an  annuity  given  in  a  will,  as 
1  N.  H.  Rep.  217-232,  Margaret  Erickson  v.  Joseph  WiUard, 
was  assumpsit  and  several  counts,  stated  in  substance  that  Sept. 
1,  1806,  one  Elizabeth  Twyman  died  testate,  that  the  deft,  was 
her  sole  devisee  under  a  condition  to  pay  the  pits.,  from  the 
income  of  the  estate  devised,  the  sum  of  fifty  dollars  annually 
during  the  pit's,  life  ;  that  the  deft,  was  sole  executor  of  said 
Elizabeth,  accepted  the  trusts,  took  possession  of  her  estates, 
the  income  of  which  was  more  than  sufficient  to  pay  the  above 
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^innuity  sind  that  he  thereby  become  liable,  and  in  consideration   I.  Ch.  5. 
thereof  promised,  &:c.  but  had  neglected  the  payment  of  it.     ^rt,  1. 
Plea  never  promised,  &c.     This  action  was  on  a  clause  in  said        Can. 
will  by  which  the  testatrix  devised  her  estate  to  said  J.  W.  and    x^r^,^-^ 
made  him  executor,  and  added  her  desire  that  the  said  Joseph 
Willard  should,  '  at  his  discretion,  appropriate  a  part  of  the  in- 
come of  my  estate  aforesaid,  not  exceeding  $50  dollars  a  year,  to 
the  support  of  the  widow  M .  E.  fcc.'    Held,  said  Willard  was 
trustree  to  this  amount,  which  trust  a  court  of  law  could  enforce. 
It  being  expressed  as  above,  at  his  discreiion^  differed  the  case 
from  the  common  case  of  a  legacy  or  annuity  absolutely  given  l 
no  doubt  it  was  for  this  reason  the  cause  was  viewed  of  so 
much  importance,  and  scores  of  authorities  were  cited  in  it  by 
the  court  and  counsel.     Willard  was  the  minister  of  the  testa- 
trix and  wrote  her  will,  and  the  pit.  was  her  neice  and  heir. 
The  sum  to  be  recovered  (if   anything)  was   agreed.     The 
material  question  was,  if  the  annuity  was  a  trust  or  to  be  merely 
at  Willard's  discretion.     Held,  a  trusty  and  the  words  '  at  his 
discretion '  applied  merely  to  the  maimer ^  as   did   the  same 
words  as  to  the  burial  of  the  testatrix,  to  be  buried  '  at  his  dis- 
cretioTij^  could  apply  only  to  the  manner ;  for  she  could  not  be 
supposed  to  leave  it  '  at  his  discretion '  whether  to  bury  her  or 
not.     The  sum  too  was  for  her  life  and  support.     Not  much 
objection  to  the  action,  assumpsit.     The  court  noticed  the  opin- 
ion of  Buller,  J.  who  held  a  breach  of  trust  was  the  ground  of  6  D.  k  E.  608, 
an  assumpsit.     In  support  of  the  trust,  the  opinion  of  Lord  El-  ^"^^  *•  ^•°*" 
don,  8  Ves.  Jr.  380,  Paul  v.  Compton,  was  relied  on,  where  he  *^"' 
said  *  whether  the  terms  are  those  of  recommendation,  or  pre- 
catory, or  expressing  hope,  or  that  the  testator  has  no  doubt ; 
if  the  objects,  with  regard  to  whom  such  terms  are  used  are 
certain,  and  the  subjects  of  property  to  be  given  are  also  cer- 
tain, the  words  are  considered  imperative  and  create  a  trust.'* 
As  to  the  action,  the  pit.,  it  will  be  observed,  grounded  it  on 
the  deft's.  liability  to  pay,  and  so  his  promise  to  pay  ;  rather  a 
common  case,  where  there  is  no  court  of  chancery,  for  to  allow 
an  action,  especially  assumpsit,  to  enforce  a  trust  in  a  court  of  ge^  ch.  9  a 
law ;  and  the  expression  of  the  Supreme  Judicial  Court  of  8.  6.— Ch.  9. 
Massachusetts,    1  Mass.  R.  204,  that  it  could  not  enforce  a*-^*  ^•"J"^'*- 
trust,  is  too  general.  y^,*  4  ^^*  ^' 


CHAPTER  VI. 


THE  PL.nNTIFF   MUST  WAIT  TILL  THE  CAUSE  OF  ACTION  IS 
ACCRUED,  OR  ACTIO  NON  ACCREVIT,  CONSIDERED. 

%  4.   Con.  In  an  action  against  the  representatives  of  one  of  Art.  2. 
two  joint  obligors  in  a  bond,  dated  before  the  said  statute  of    Con. 
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I.  Ch.  6.    1786,  it  is  necessary  to  state  in  the  declaration,  that  that  obligor 

Art.  2.     survived  his  companion.     2  Munf.  49. 

Con.  §  8.  A  devise  of  real  and  personal  estate  to  the  testator's 

y^^^^^^-^    widow  for  life,  then  to  trustees  to  be  turned  bto  money  and 

1  Jacob  &  w.  divided  among  several  persons  named,  and   the  survivors  or 

146.  survivor  of  them,  those  only  take  who  survive  the  widow.   And 

2  Jacob  &;  W.  278—286 ;  3  Ves.  233 ;  I  Swan.  161. 

^  9.  Assumpsit  for  money  had  and  received  by  the  deft,  to 
the  ph's.  use,  as  administrator  of  B.  A  gave  bis  note  to  B 
and  C.  B  died,  and  after  his  death  C  received  payment. 
B's  administrator,  the  ph.,  recovered  half  of  C.  2.  Held,  C 
could  not  set  off  claims  he  had  against  B's  estate ;  his  estate 
was  insolvent.  3.  As  B  had  no  cause  of  action  against  C, 
held  further,  B's  administrator  might  have  sued  in  his  awn  righij 
though  accountable  to  B's  creditors,  as  adminisiratorj  for  the 
money  when  recovered. 
6  Piok.  lfr-17,  ^10.  Indebitatus  assumpsit  for  goods  sold  and  delivered. 
Loring&al.v.  Delivery  was  admitted.  Defence,  sold  on  credit  that  liad  not 
Ouraey.  expu'cd  when  the  ac.Uon  was  commenced.  Two  principles 
were  allowed  :  1.  Where  a  promissory  note  payable  on  demand, 
with  interest,  after  a  limited  time,  will  support  an  action  brought 
before  the  time  is  expired.  Hence,  when  goods  are  sold,  &c. 
to  be  paid  in  such  a  note,  if  the  vendee  neglect  to  give  it,  the 
vendor  may  sue  forthwith  for  the  price.  2.  The  usage  of  an 
individual  known  to  the  person  with  whom  he  deals,  may  be 
proved,  as  tending  to  show  what  is  their  contract. 


CHAPTER  VII. 


ACTIO  PERSONALIS  MORITUR  CUM    PERSONA:    ACTIONS  ON 
CONTRACTS  SURVIVE,  ON  TORTS  DIE  WITH  THE  PARTIES. 

Art.  1.  ^3.  Con.  An  action  on  a  promise  of  marriage  broken  by 

Con.  ^h®  intestate  does  not  survive  against  his  administrator.     See 

ch.  29.  a.  3.  2.  The  action  was  assumpsit;  cited  for  the 
promisee,  Yelv.  21 ;  Plowd.  181 ;  9  Co.  86.  b. ;  2  Brownl.  137 ; 
W.  Jones,  173  ;  Cro.  El.  652  ;  Cowp.  371  ;  1  Saund.  216 ; 
Palm.  329  ;  Sty.  168 ;  Cro.  J,  406-417 ;  Rol.  R.  266.  Cited 
for  the  promisor,  2  M.  &;  S.  416;  Cowp.  372.  b.;  1  Salk. 
252  ;  Carth.  153;  1  Saund.  216 ;  1  Vin.  176  ;  7  Mass.  R.  52 ; 
2  M.  &  S.  408  ;  1  M.  &  S.  364  ;  2  M.  &;  S.  414  ;  14  East, 
198  ;  Pre.  Ch.  105  ;  1  Eq.  Ca.  Abr.  149  ;  6  D.  &  E.  369  ; 
5  B.  &;  P.  365. 

2  Pick.  R.  627,      Debt  for  a  penalty  for  cutting  and  carrying  away  trees  of  the 

Littiev.  Co-    pit.  contrary  to  the  stat.   1817,  c.  173,  abates  by  the  pit's, 
ntnt&al.         ^^^^^ 
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§  6.  CW.  An  action  of  trespass  quare  clausamfitgtt  is  not  I.  Ch.  t. 
converted  into  an  action  de  banii  asportaiis  bj  an  allegation  in      ^/.  i, 
B  declaration^  that  trees  cut  were  carried  away.     Hence  this       Can. 
rule  ocfto  penanalis^  kc.  applies  to  such  an  action  ;  therefore,    v^s/^^ 
if  the  dell,  die  pending  the  suit,  it  abates,  even  if  his  adminis- $  jund.  14-24, 
trator  come  in  by  consent.   The  Virginia  statute,  1  Rev.  Code,  Htrris  v. 
does  not  give  to  the  executor  an  action  like  this,  but  only  an  CrenAtw. 
action  for  gaods  taken  and  carried  away^  in  the  testator's  life- 
time. 

%  23.  As  to  actions  generally,  one  principle  is  well  settled,  17  Maw.  R. 
that  is,  that  no  action  will  lie  on  a  contract  made  in  violation  of  ^^' 
a  statute,  or  of  a  principle  of  the  common  law. 

§  24.  jissumpsU  on  a  joint  and  several  note  ;  one  defaulted,  JL^^hS*  sk«<i 
the  other  may  plead  alone  any  matter  proper  to  bar  the  action,  ^  pjerce  and 
but  nothing  that  contradicts  the  note.     Here  one  deft,  plead  an  Pierce, 
agreement  purporting  that  on  paying  a  less  sum  than  was  due 
from  the  other  deft,  on  the  note  he  was  to  be  discharged ;  and 
he  did  pay  the  less  sum,  &c.     Plea  bad,  as  it  directly  contra- 
dicts the  note.     Pit.  supported  his  action.    The  agreement  at  Ch.  lOi.  t.  2. 
most  not  to  sue  one  promisor  is  only  a  ground  of  action.  Pwker  «  El- 

^  25.  The  father  has  this  action  in  Virginia  for  the  loss  of  Uoct,  6  Munf. 
his  daughter's  service  and  expenses  incurred  by  him  in  conse-  ™""^  * 
quence  of  her  bein^  debauched  and  havine  a  child  by  the  deft.  2  d^&  eTist. 
when  no  forcible  injury  to  himself  or  to  his  property  is  alleged  —6  Eaat,  887. 

in  the  declaration.  ""i^Voi**^' 

^  26.  Assumpsit  for  money  had  and  received  lies  where  A  '*  ' 
purchased  a  land  warrant,  ignorant  it  was  void,  and  sold  it  to 
B  for  a  valuable  consideration.     Then  it  was  adjudged  void.  1  Tennewee 
B  in  this  action  recovered  back  the  price.  ****  ^^' 

§  27.  An  action  on  the  case  for  diverting  a  water  course  6  Pick.  267- 
dies  with  the  pit.     This  action  respected  rcaf  estate,  and  the^^*^™®**- 
Stat.  4  E.  3.  ch.  7.  is  confined  to  personal  estate. 


CHAPTER  VIII. 

ACCOUNT. 

^  12.  If  the  pit.  go  for  a  mere  partnership  account  to  be  Art.  1. 
taken  and  settled,  it  is  a  proper  case  for  a  court  of  equity.    Con. 
1  Const.  R.  172 ;  1  Nott  and  Mc  Cord,  687. 

§  6.  Where  in  an  action  of  debt  in  Maryland,  auditors  are  Art.  4. 
appointed  on  the  statute  1785,  ch.  80.  s.  12.  to  audit  accounts.  Con. 
there  must  be  the  same  proceedings  as  in  an  action  of  accounts. 
This  was  an  action  of  debt  on  a  bond  of  a  deputy  sheriff  to  the 
sherifT,  conditioned  to  perform  certain  duties  specified  as  deputy 
sheriff  and  collector  in  a  certain  hundred  specified  in  the  sheriff's 
county.    The  court  appointed  auditors  to  audit  accounts  be- 

VOL.  IX.  4 
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I.  Ch.  8.  tween  the  parties.     Special  pleadings  and  bills  of  exception. 

Art.  4.     4  Har.  &  Mc  H.  65,  Maotz  v.  Collins. 

Con.  §  7.  It  seems  the  ph.  may  recover  more  damages  than  be 

^^F^/-^^    declares  for.     P.  568.  If  he  state  in  his  declaration  the  value  of 

Pmiuyhaniu  the  goods,  also  the  damages,  he  has  judgment  for  both — distinr 

K™*B*B^'*'^  guisliing  each.     If  the  deft,  resist  the  pit's,  claim  by  pleading, 

5!^^  '    or  a  receiver  receives  an  increase  to  merchandize,  there  Ts 

judgment  for  daniages^     But  if,  on  the  issue,  never  receiver,  or 

bailiff,  the  jury  assess  damages,  no  judgment  can  be  given  for 

them. 


CHAPTER  IX, 

ASSUAfPSIT. 


Art.  13.  ^  ^*  ^^^'  ^  ^"^  ^  settle  accounts,  and  by  mistake  B  gives 

Q^^    '     a  note,  ^20  too  large,  for  the  balance :  A  may  endorse  this  sum 

1  Graeiil. isa-Oi^  ^c  Q0t6  ^1^^  &^^  ^  notice,  and  all  is  settled;  but  if  A  do 
166.  not  do  so,  B  may  have  assumpsit  for  the  j^O,  or  referees  may 

allow  it. 
Utica  Bink  v  '^i^^umpsit  for  money  had  and  received  paid  to  the  deft,  by 
Van  Gienon,  miitake^  notice  of  it  and  demand  of  repayment  before  suing,  are 
18  John.  R.  not  necessary.  The  deft,  is  not  bailee  or.  trustee.  But  ii  no- 
tice and  demand  were  necessary,  putting  a  letter  containing  the 
Manahan  v.  same  into  the  post  office,  directed  to  the  deft,  would  be  suffi- 
GibboD^  19     cient.     Lies  against  two  defts.  only  on  their  joint  contract,  or 

Johns.  R.  427.        *u  •••*•*     r  *u 

on  their  jomt  receipt  of  the  money. 
Art.  5.  ^1*  Con.  If  personal  property  be  purchased  the  tide  to 

Con.         which  fails,  the  consideration  may  be  recovered  back,  unless 
benefit  have  been  received  from  the  purchase.  2  N.  H.  R.  61. 
Hadaon  v.  But  to  entitle  the  purchaser  of  land  to  recover  back  part  of 

f^^  R  24    ^®  consideration  paid,  he  must  prove  he  has  tendered  the  pur- 
chase money  and  demanded   a  deed,  so  as  to  put  the  vendor  in 
Wheaton  o.      default.     Qtusre,  if  the  purchaser  must  not  form  and  tender  a 
Hibbard, M^  j^ed  Xq  be  executed ?     Usurious  interest  recovered  back  by 
^  "*'  'the  borrower;  this  is  on  paying  the  principal  and  legal  interest. 

Art.  8.  ^1*  ^^^*  Judgment  is  recovered  by  A  against  6,  and  exe- 

Con.  cution  is  taken  out  and  the  amount  paid,  and  afterwards  the 

ciaik  &  a].  V.  judgment  is  reversed ;  B  may  recover  b^ck  the  money  in  an 
PiDoey,  6  acdon  for  money  had  and  received,  though  he  may  have  bis  old 
^wen,  2W-  remedy  of  scire  facias  ;  and  if  the  judgment  be  paid  in  a  note, 
and  that  is  paid,  it  is  the  same  thing ;  so  if  pnly  endorsed  sat- 
isfied. This  case  laboured,  and  cases  were  cjted  for  and  against. 
It  b  not  easy  to  see  why  doubted.  8  John.  202  ;  1 1  Id.  464, 
&C. ;  Green  v.  Stone,  1  Har.  &;  John.  405. 
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^  7.  jSs$umpt%t.  Held,  tbooffh  parties  are  reciprocally  bound   I.  Ch.  8. 
in  a  penalty  in  a  deed  to  perform  a  contract,  yet  one  of  them     jlrt.  8. 
may  have  asiumpnt  6n  h  subsequeni  transactum  distinct  from       (^^n, 
the  deed ;  as  if,  on  a  cbarter  party^  doubtfully  expressed,  too   >^r^^^-^^ 
much  freight  be  paid,  the  turptua  may  be  recovered  back  in  this 
action.     1  Nott  h  Mc  Cord,  45,  63,  Goddard  v.  Bubw. 

^  8.  Asiumpnt  to  recover  back  money  paid  for  prime  coflbej  3  Nou  &  Me 
which  turned  out  to  be  damaged.     Held,  the  cilfference  be-^^jj;^'^* 
tween  prime  cofl^e,  and  that  of  an  mferior  quality,  could  be  (VHarft.    ' 
recovered.    2.  An  action  for  money  had  and  received,  lies  not 
to  recover  back  the  purchase  money,  when  the  property  proves 
to  be  unsound,  unless  there  lias  been  a  return  or  tender  of  it, 
or  unless  the  consideration  has  wholly  failed.     3.  The  pit.  ad* 
vertbed  as  prime  and  represented  it  as  mdi  at  the  scde  (auction). 
If  damaged^  he  is  liable  for  the  deficiency  to  the  buyer,  thou^ 
the  seller  expose  the  bags  containing  it,  which  the  buyers  have 
examined.     A  sample  was  shown,  at  the  time  of  the  sale, 
which  was  sound  and  eood.    See  ch.  62.  a.  1.  13.  Vol.  2. 

^  1.   Con,  In  pan  delicto.     Spencer    brought    an    action  Art.- 10*  . 
against  Wilson  and  Neal,  in  a  county  court,  on  a  note  under    Con. 
seal,  given  for  the  bills  of  a  bank  forbidden  by  statute.     Defts.  1  Rud.  76, 
filed  two  pleas,  specially  stating  the  fact,  and  that  the  note  was  g^Jji^J*"  *' 

?*ven  to  the  president  of  an  unchartered  bank,  so  forbidden, 
o  these  pleas  there  was  a  general  demurrer.  Held  :  1.  A 
court  of  equity,  as  well  as  of  law  will  prohibit  the  efiects  of 
contracts  violating  statutes  enacted  for  the  public  good.  2.  The 
principle  in  pari  delicto  does  not  apply  to  cases  in  which  the 
acts  are  forbidden  by  positive  statute  law.  3.  Persons  taking  such 
notes  in  payment  may  not  be  as  culpable  as  the  bank  that  issues 
them.  4.  These  principles  apply  as  well  to  contracts  prohibit- 
ed under  penalties,  as  to  those  expressly  declared  void  by  stat- 
utes. The  county  court  gave  judgment  for  the  pit.  So  did 
the  superk>r  court :  revised  in  the  supreme  court  of  appeab. 
Cited  to  show  the  note  was  void,  Carth.  252 ;  1  Taun.  136; 
1  Pow.  on  Con.  196,  ]99 ;  3  D.  &t  E.  17,  454  ;  4  D.  b  E. 
456 ;  5  D.  &t  E.  599,  242  ;  5  Johns.  320 ;  4  Bos.  &  P.  264, 
552;  11  East,  501 ;  3  Bos.  &  P.  38 ;  3  P.  Wms.  391 ;  Tal- 
bot,  140.  So  far  the  parties  seemed  to  agree,  but  differed  in 
the  construction  of  three  Virginia  statutes  on  the  subject. 

But  parol  evidence  admitted  to  impeach  evidence  under^Rmd. 
seal,  on  the  ground  of  fraud,  in  pari  delicto  does  not  apply  when  ^^-~ 
the  policy  of  the  law  requires  that  a  fraudulent  or  vicious  con- 
veyance be  enforced.  Honce,  where  a  debtor  makes  a  fraudu- 
lent conveyance  of  bis  property,  to  keep  it  from  his  creditors, 
the  fraudulent  grantee,  though  particeps  crtimnit,  may  enforce 
such  conveyance  in  a  court  of  law,  and  the  debtor  will  not  be 
allowed  to  defeat  the  claim  by  proving  the  fraud.     See  Austin 
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I.  Ch.  9.   ^*  Winston,  ch.  226.  a.  18.  s.  1.  where  a  particeps  criminit  was 

Art.  8.     relieved,  but  was  a   special  case :    generally,   not  relieved^ 

Con.       Hawes  v.  Leader,  Cro.  Jam.  270,  271,  the  goods  sold  remain- 

s^rs/^^^^    ed  with  the  grantor^  meaning  to  defraud  his  creditor,  but  was 

obliged  to  give  them  up  to  the  buyer,  for  between  him  and  the 

seller  the  sale  and  deed  were  valid.     Same  case,  Yel v.  196 ; 

see  ph.  32.  a.  I.  s.  9  ;  ch.  226.  n.  18.  s.  1  ;  Collins  v.  Blantem, 

ch.  144.  a.  3.  s.  15  ;  12  John.  306;  19  ld«  311. 

Art.  11.  ^5.   Con.  The  rule  8  Wheat,  is,  that  it  seems  that  a  court 

Con.  of  equity  will  relieve  in  a  case  of  mistake  of  the  law  merely ; 
but  £den,  7,  8,  9,  after  citing  several  cases,  says,  p.  8,  we  may 
now  consider  the  maxim  ignoraniia  juris  non  excusat  as  fully 
recognised  in  equity,  as  it  has  long  been  unquestionably  estab* 
lished  in  civil  cases  at  law.  So  seems  to  be  the  case  in  New 
York.  1  Johns.  Ch.  R.  516;  2  do.  51,  60,  Lyon  v.  Rich- 
mond; 6  Johns.  Ch.  R.  166,  Stors  v.  Barker. 

If  A  gets  my  property  sind  sells  it,  I  may  have  assumpsit  for 
the  proceeds.     4  Pick.  449,  453 ;  see  art.  9.  s.  1 . 

Art.  14.  ^  ^'  f^on.  Similar  principle,  1  Greenl.  352,  361,  Lloyd  v. 

Con.  Jewell  &t  al.     Many  good  reasons  cited  supported  by  many 

cases,  and  only  Frisbie  v.  Hoffiiagle,  1 1  John.  50,  to  the  con- 
trary. 

2  Gfeenl.  890-     missumpsit  on  two  notes  given  for  land  conveyed  by  quit- 

J^wStman^fc  claim  deed,  by  the  pit.  to  the  deft,  without  covenant.     It  is  no 

ai.  good  defence,  the  pit.  represented  his  estate  to  be  in  fee  simple, 

when  in  fact  it  was  only  for  life  or  years.  There  is  no  defence 
to  such  actk>n  but  a  total  want  of  title.  But  1  Mc  Cord,  470, 
held,  in  assumpsit^  on  a  pronoissory  note,  the  deft.,  under  the 
general  issue,  may  prove  it  was  given  for  the  price  of  a  tract  of 
land,  the  boundaries  of  which  were  fraudulently  represented  by 
the  vendor. 

8  Pick.  207-        ^  9.   Con.  This  position  is  limited  to  the  cases  in  which  a 

212,  Mills  V.    good  or  valuable  consideration  once  existed.     Assumpsit  for 
^^*°'         the  board,  &c.  of  a  sick  and  poor  son,  who  had  ceased  to  be 
one  of  his  father's  family ;  here  is  no  ground  for  his  express 
promise  in  a  letter  to  pay  the  bill. 

Art.  15.         ^1*  Con.  At  the  deft's.  request  A  signed  a  negotiable  note 
Con.         to  the  ph.,  and  he  endorsed  it,  to  be  discounted  at  a  bank,  for 

4  Pick.  444-    the  deft's.  use,  who  promised  to  indemnify  the  pit.  and  the  deft. 

^^GbSST"^*^  received  the  money  at  the  bank.  Afterwards  the  pit.  took  up 
the  note,  l^  giving  a  negotiable  note  signed  by  himself,  and  en- 
dorsed by  D.  Held,  1.  The  pit's,  claim  was  only  against  the 
deft.  2.  Giving  the  new  note  was  equivalent  to  payment  of 
the  first ;  so  supported  the  ph's.  action  for  money  paid.  3.  Af* 
ter  verdict  too  late  to  object,  the  pit.  paid  the  note  without 
being  duly  notified  as  endorser.  4.  Taking  collateral  security 
for  indemnity  did  not  prevent  the  pit.  from  resorting  to  an  im- 
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plied  promise,  uuless  agreed  be  should  confine  himself  to  that  I.  Ch.  9. 
security.     5.  If  the  endorser  of  the  second   note  should  be    Art.  15. 
compelled  to  paj  it,  he  would  have  no  demand  on  the  deft,  not       Con. 
appearing  he  endorsed  it  at  the  deft's.  request.  s.^^\r^^y 

^  5.  Con.  Implied  ratification  by  the  principl  of  the  agent's 
acts,  extends  only  to  such  of  them  as  the  principal  knows  at^^,  jg, 
the  time.     3  Greenl.  429,  432,  Thorndike  v.  Godfrey.     Wil-    q^^^ 
les,  106. 

And  generally  where  a  public  office  is  created  by  statute, 
there  is  mcident  to  the  oAce  an  implied  power  to  bring  all  suits 
which  a  proper  discharge  of  his  official  duties  require ;  as  over- 
seers of  the  poor,  &lc.     2.  When  a  public  agent  or  officer  ap- 
parently acts  in  the  line  of  his  official  duty,  his  contracts  are 
public  and  not  personal.     3.  When  the  transactions  show  the 
promise  or  engagement  to  be  on  public  account,  the  agent  or 
officer  need  not  expressly  say  he  acts  in  his  public  character  or 
cffitial  capacity  in  order  to  avoid  his  personal  liabilit}'.    A  mer-  weeLs,  is  ' 
chant's  clerk  employed  in  his  store  has  no  power  to  order  his  John*.  R.  122. 
goods  to  be  delivered  to  his  creditor  whose  debt  is  not  due.  "j®^»  **•*•*• 
The  clerk's  power  was  to  keep  hooks  and  sell  goods  by  retail.  ibxS^,^^p|^ 
The  agent  who  buys  goods  is  not  liable  when  he  disck>ses  his 
principal's  name  at  the  time.     Principal  is  bound  when  the 
agent  acts  within  the  scope  of  his  authority.     If  I  give  an  P.  44.       * 
agent  a  receipt  for  money  by  mistake,  the  principal  is  not 
liable,  unless  I  give  him  notice  of  it,  before  he  settles  with  his  PySrs. 
agent. 

The  rights  of  the  agent :  where  he  acts  fairly  and  without 
fault  in  his  principal's  service,  he  is  subject  to  no  expense  by  ^""^  ^'  f 
suit  or  otherwise,  the  law  implies  his  promise  to  indemnify  and  Newburgh, 
to  reimburse  his  expenses.     The  agents  were  trustees  of  a  19  Johns,  r. 
corporation.  ^^* 

The  deft.,  a  captain  in  the  United  States'  navy,  in  the  war  of  Bronson  «. 
1812,  employed  the  pit's,  vessel  in  transporting  military  stores,  Woolsey,  it 
and  directed  her  to  be  sunk  to  prevent  her  capture  by  the  ©"e-12'lto  wi^ 
my.     Held,  the  deft,  was  not  liable  to  the  pit.    Public  officer  is  Walker  «. 
liable  on  his  express  promise.     If  in  his  public  capacity  he  em-  Swartwout,  12 
pbys  A  to  work  on  account  of  the  government,  he  is  not  per-  ^'  ***' 
sonally  liable  for  the  wages. 

§  9.  Con.  If  a  promissory  note  be  made  to  the  agent  or  2  Greenl. 
treasurer  of  a  private  association,  by  his  name,  with  the  addition  ?il^!r?^',„ 
of  his  agency  or  office,  he  may  sue  in  his  own  name,  on  the 
note,  the  additk>n  of  his  character  being  but  descriptio  persona. 

§  14.  A  gets  possession  of  B's  funds,  though  lawfully,  and  with  1  Const.  R. 
them  buys  up  B's  notes  when  he  is  insolvent,  at  discount,  yet  ^^' 
A  is  entitled  to  no  more  thanhe  actually  paid  for  them,  and  B 
may  give  evidence  to  show  at  what  rates  they  were  purchased. 
For  when  an  agent  buys  up  the  paper  of  his  principal  with  Ami  Com.  R.26I. 
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I.  Ch.  9.  fundif  he  shall  not  profit  by  it:  where  firom  a  course  of  busioeni 
Art.  18.    the  jury  will  presume  an  agency.     Cro.  El.  878. 

Con.  Where  A  acts  as  attorney  to  B,  the  contract  roust  nm  thus ; 

^^F^/-^^    B  by  A  his  attorney,  doth  bargain,  be.  &c.     Same  principle, 

1  Har.  and      16  Mass.  R.  42—47,  Elwell  V.  Shaw.    In  this  case  the  attorney 

M'H.  178.       recited  his  power  in  the  deed  he  gave,  and  then  added,  Know 

all  men,  be.  that  I,  the  said  Joshua  [attorney],  by  virtue  of  the 

power,  &c.,  in  consideration  of  $200  paid  me  by,  be.,  do 

hereby  bargain,  grant,  be.,  and  I  do  covenant,  be. ;  I  am  duly 

empowered,  be.     In  witness,  be.,  I  have  set  the  name  and 

seal  of  the  said  Jonathan  [the  principal] ;  sisned  Joshua  Elwell 

and  a  seal.     Executed  badly ;  should  be  «^nathan  ElweU,  by 

Joshua  Elwell,  his  attorney,  doth  bargain,  kc* ;  same  principlci 

1  Greenl.  231, 238,  Stinchfield  v.  Little;  1  Greenl.  339—343, 

Elwell  V.  Shaw.     See  ch.  15,  a.  4,  s.  15. 

1  Greenl.  848,  An  attorney  authorized  by  varol,  executes  a  bond  in  his 
^'^'  principal's  name,  and  afterufardi  he  is  duly  constituted  by  letter 

of  attorney,  dated  before  the  bond ;  this  is  a  subsequent  ratifi- 
cation, and  makes  the  bond  valid. 

2  Greenl.  <^  18.  Covenant  on  a  deed.  Held,  one  made  by  an  attorney 
''*~"^  or  agent,  not  authorized  under  seal  to  bind  his  principal,  is  not 
Stetson  V.  made  valid  by  a  parol  ratification.  2.  In  such  case,  ifthe  agent 
Paiten  &  al.     made  the  deed  in  his  principal's  name,  be  not  being  held,  it  does 

not  follow  the  agent  is  bound  by  the  deed  unless  it  contains  apt 
words  for  that  purpose.  See  Hosier  9.  Searle,  ch.  177,  a.  8, 
s.  4 ;  same  subject,  3  Greenl.  380 — 388,  Thomdike  v.  Barrett; 
5  Bam.  b  Cres.  355. 

^19.  An  ^^1^  of  a  corporation  is  liable  on  a  written  promise 

not  sealed,  if  he  make  it  without  authority ;  2.  And  an  agent 

may  sue  in  his  own  name,  on  a  contract  with  him,  if  interested  in 

it,  or  is  answerable  over  in  consequence  of  it ;  3.  Is  liable  in  aU 

cases  on  his  contract,  unless  the  principal  is  disclosed,  and  he  is 

then  liable  if  the  credit  appear  to  have  been  given,  to  him  pet" 

2  N.  H.  R.      sonally,  or  if  he  exceeded  his  authority.    Two  selectmen  of  the 

UndeSll&al.*^^"^'  ^^^  ^®  Value  of  certain  relief  furnished  by  the  town  of 

V.  Gibeon  h,  al.  Chester  to  paupers  settled  in  Rumney.   The  action  was  founded 

on  a  letter  written  by  the  defts.  to  the  pits.,  selectmen  of  Chesteri 

as  to  a  matter  between  the  two  towns ;  no  vote  of  Rumney  in 

the  case ;  was  an  acdon  at  common  law  against  the  defts.   Their 

letter  show  it  was  an  afiiir  of  their  town.    The  consideration 

seems  to  be  the  pit's,  delay  at  the  deft's.  request.     Judgment 

for  the  pits. ;  numerous  cases  cited.     Further^  the  deft's.  letter 

purported  to  be  their  own  promise  to  the  pits,  themselves. 

Perkins  appt '      ^  20.  One  may  become  the  agent  of  a  corporation  in  the 

V.  11)0  Wash-  same  manner  as  he  may  of  an  individual,  without  any  deed  or 

o"^?YX;ity'.  ^'^6*     Appeal  from  chancery.     The  company  appointed 

4Co^n,446'HeDry  1P.  Russell,  of  Savanoah,  a  surveyor,  aod  empowered 
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him  to  make  contracts  of  insurance  (against  fire)  to  take  effect   ].  Ch.  9. 
from  the  time  the  premium  should    be  paid,  and  should  be    ^rt,  20. 
received  at  New  Yarky  provided  the  office  should  recognise  the      Con. 
rate  of  premium,   and  be  otherwise  satisfied  with  the  risk,    ^^r^^-^ 
R.   advertbed  at  Savannah   the  terms  on   which  the  com- 
pany would  insure,  and  subscribed  as  its  agent  at  S.,  stating  it 
would  insure  him,  &c.     Perkins  paid  the  usual  premium  of 
insurance  aa  certain  goods,  Jan.  5,  1820,  to  R.,  who  gave  P. 
a  receipt  for  the  money,  describing  himself  as  agent  of  the  com* 
pany,  and  ^>ecifying  the  consideration  and  olnects  of  the  receipt ; 
but  before  the  premium  was  received  at  fievf  York  tlie  goods 
were  burnt.     P.  afterwards  tendered  the  premium  to  the  com- 
pany, and  demanded  to  be  indemnified  or  to  have  the  insurance 
executed.    Held,  they  were  bound.    Decree  for  him  unanimous 
on  reversing  the  chancellor's  decree,  premium  being  as  usual.      * 
Kent  was  the  chancelk)r;   cited   19  Johns.  60,  15,  do.  44; 
7  Cnm.  297 ;  15  East.  400. 

^  1  Con,  Defis.  promise  to  satisfy  a  lien  on  a  vessel  belong-  Art.  20. 
iog  to  .a  third  person,  ready  for  sea,  in  consideration  the  pit.     Con. 
wottM  allow  her  to  sail,  is  not  whhin  the  statute  of  frauds ;  but  i|"5J^"!i 
an  agreement  in  writing  to  pay  the  debt  of  a  third  person  with- 125.     ' 
out  any  consideratbn  being  expressed,  is  void  by  it. 

The  deft,  having  received  goods  to  pay  A's  debt,  promised  1  M*C5ord,4a6. 
B,  about  to  attach  A's  property  in  the  deft's.  hands  on  A's  note 
to  B,  that  if  B  would  wait  till  the  fall,  he,  the  deft.,  would 

Sy  die  note.     Held,  a  good  promise  not  within  the  statute. 
le  other  cases,  1  NoU  and  M'Cord,  563 ;  2  do.  370,  &c. ; 
1  M'Cord,  100,  395,  425,  575. 

But  Boyce  t;.  Owens,  a  garnishee  promised  the  pit.  in  an2M*Cord,208. 
atttacbm^it,  that  if  he  would  discontinue  it  and  wait  for  some 
months,  he,  the  garnishee,  would  pay  the  deft,  in  the  attachment. 
Held,  this  promise  was  void,  it  not  being  in  writing. 

^  5  Con.  A  deposited  in  B's  hands  money  and  goods  to  a 
certain  amount,  on  an  agreement  B  should  pay  a  certain  note 
endorsed  by  C  for  his  accommodation,  and  indemnify  C  against 
the  note.  Held,  B's  agreement  was  an  original  undertaking. 
Olmstead  v.  Greenly,  18  Johns.  R.  12 ;  other  cases,  17  Johns. 
R.  113,  114;  15  do.  425 ;  18  do.  58,  515  ;  20  do.  338. 

I  do  promise  to  pay  the  amount  aforesaid,  if  C.  S.  should  2  South.  670. 
not  pay  it  in  six  montlis.     Adjudged  a  valid  promise. 

^  35.  Held,  D,  a  member  of  a  manufacturing  corporation,  17  Mass.  R. 
so  ra  certain  events  liable  for  its  debts,  in  consideration  B,  the  ^[^^iot 
holder  of  a  promissory  note  of  the  corporation,  would  deposit 
it  in  his  hands  till  D  should  take  up  another  note  B  made  to  C, 
and  with  the  proceeds  of  it  pay  the  note   first  mentioned ; 

fromised  B  to  save  him  harmless  from  his  said  note  to  C. 
[eld,  this  promise  of  D  need  not  be  in  writing  by  the  statute 


32  ASSUMPSIT. 

I.  Ch.  9.   of  frauds  as  the  promise  to  pay  another  debt ;  for  D*8  liability 

Art.  20.    on  the  corporation's  note  to  B,  such  as  that  liability  was^  creat* 

Con.       ed  a  sufficient  consideration  to  make  D's  said  promise  his  own, 

\^-s^^    and  not  his  promise  to  pay  the  debt  of  the  corporation  In  the 

sense  of  paying  another's  debt.     In  fact  it  was  to  raise  money 

in  a  manner  specified  and  to  pay  C  a  debt  B  the  ph.  owed 

him. 

Ftrieyo.  "^  36.  One  Moon,  Nov.  22^  1815,  gave  the  ph.,  Farley,  a 

Cleveland,  4    note  for  $100  and  interest  payable  the  next  June.     Jan.  1, 

489!^*Error.'   ^^^'^^  Cleveland,  the  deft.,  in  consideration  of  fifteen  tons  of 

•  hay  (value  $250)  sold  and  delivered  by  Moon  to  him,  at  his 

instance,  promised  to  pay  Moon's  note  to  Farley.     Held,  this 

promise  was  not  within  the  statute  of  frauds  of  New  York. 

1  R.  L.  78.  s.  11.  The  principle  stated  in  this  case  is  the  true 

one,  to  wit,  where  a  promise  to  pay  the  debt  of  a  third  person 

arises  out  of  some  new  consideration  or  benefit  to  the  (iromiscM*, 

or  harm  to  the  promisee,  moving  to  the  promisor  either  fit>m 

the  promisee  or  the  original  debtor,  such  promise  is  not  within 

said  statute,  though  the  original  debt  still  subsists  and  remains 

unafiTected  by  the  new  agreement.     Savage,  C.  J.  examined 

JJy*'"*  ^'        numerous  English  and  American  cases.     The  New  York  act  is 

JohM/iw.—  *  transcript  of  the  statute  29  Ch.  2.     See  ch.  1.  a.  53.  s.  4.  and 

18  Id.  IS.       cases  there,  and  cases  ch.  11.  a.  14.     Also  this  20th  article. 

Art.  22.  %  ^-   Con.  Indebitatus  assumpsitf  in  the  Circuit   Court  in 

Con.  Ohio,  for  work  and  labour,  care  and  diligence,  by  the  pit.  done, 

11  Wheat.      Sic.,  as  agent  and  attorney,  in  exploring,  showing,  surveying, 

Wm  v^HarV"  ^"^  selling  the  lands  of  the  deft's.  testator ;  also  in  the  searcb- 

ex'r.  '    ing  of  records,  investigating  titles  and  paying  taxes,  &c.    Other 

money  counts ;  and  the  pit.  filed  also  *  a  bill  of  particulars.' 

Held  :  1.  Where  there  is  a  special  agreement,  open  and  sub- 

sbting,  at  the  time  the  cause  of  action  arises,  a  general  inddntor 

tu8  assumpsit  cannot  be  maintained.     2.  But  if  the  agreement 

has  been  wholly  performed,  or  if  its  further  execution  has  been 

prevented   by  the  act  of  the  deft.,  or  by  the  consent  of  both 

parties ;  or,  if  the  contract  has  been  wholly  performed,  as  to 

anyone  distinct  subject  included  in  it;  the  pit.  may  recover 

upon  a  general  ind^tatus  assumpsit.     3.  A  setded  account  is 

only  prima  facie  evidence  of  its  correctness,  at  law  or  in  equity ; 

it  may  be  impeached  by  proof  of  fraud,  or  omission,  or  mistake, 

and  if  it  be  confined  to  particular  items  of  account,  concludes 

nothing  as  to  other  items  not  stated  in  it.     The  principles  of 

this  case  need  not  be  questioned. 

I.R.        If  the  pit.  count  on  a  special  agreement,  and  add  a  general 

count  for  goods  sold  and  delivered,  to  this  he  cannot  resort  if 

the  goods  were  in  fact  sold  under  the  special  agreement,  and  on 

which  on  a  proper  count  tlie  pit.  might  recover  ;  and  where  the 

special  agreement  subsists  in  full  force  the  ph.  cannot  recover 
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on  the  money  counts,  but  the  remedy  is  on  the  contract.   I.  Ch.  9. 
10  Johns.  R.  205,  Wood  v.  Edwards ;  12  Johns.  27 ;  14  do.    jJrt.  22. 
326,  this  is  the  principle.     Also  same  principle,  Champlin  t;.       Con. 
Butler,  18  Johns.  R.  169 ;  so  13  do.  15.     Jewell  and  others  v. 
Schroeppel,  4  Cowen,  564 — 567,  confirms  the  principles  of 
this  article,  the  acts  of  the  parties  raised  a  new  case  not  within 
the  sealed  contract. 

^  7.  Con.  In  the  following  instance  the  parties  made  a  new 
case,  &:c.  The  pit.  declared  the  deft,  was  indebted  to  him  in 
account,  and  in  consideration  thereof  and  tliat  the  pit.  would  accept 
the  labour  of  the  deft,  as  a  plumber  and  glazier,  at  reasonable 
prices  to  the  extent  of  the  debt^  the  deft,  promised  to  do  the 
work.  Counts  for  money  bad  and  received,  &c.  It  was  proved 
the  pit.  by  deeds  had  assigned  certain  premises  to  the  deft,  for 
a  sum  therein  named.  The  deeds  stated  that  sum  to  have  been 
toeU  and  truly  paid^  and  released  the  deft,  therefrom.  Parol 
evidence  was  given  to  show,  that  in  fact  part  of  the  purchase 
money  had  not  been  paid,  but  that  it  was  agreed  by  parol  be-^ 
tween  the  parties  when  the  deed  was  executed,  that  part  of 
the  purchase  money  should  be  retained  by  the  deft.,  and  that 
he  should  do  the  work  for  the  pit.  to  that  amount.  Held,  that 
if  this  evidence  was  admissible,  still  it  did  not  support  the  de- 
claration :  2.  That  assuming  the  legSil  effect  of  the  agreement 
to  be,  that  the  entire  consideration  money  had  been  paid,  and 
that  part  was  returned  in  consideration  of  the  deft's.  promising  to 
do  the  work,  the  parol  evidence  would  not  contradict  the  deeds, 
and  would  be  admissible ;  but  that  inasmuch  as  the  original  debt 
was  extinguished  by  the  release  in  the  deed^,  and  no  new  debt 
was  created  but  merely  an  obligation  to  do  work  arising  out  of 
a  ipedal  new  coniracty  that  ought  to  have  been  declared  upon. 
Pit.  nonsuited,  for  he  was  estopped  by  his  deeds,  for  in  tnem 
he  had  said  the  money  was  truly  paid  to  him  as  purchase 
money.  The  new  special  contract  was  in  tvriiing  but  not  seal- 
ed, thoueh  the  court  spoke  of  it  as  a  parol  contract.  Two 
judges  uought  the  proof  of  it  consistent  with  the  deeds,  one 
not.  Here  was  an  express  contract  by  deeds^  and,  in  fact,  as  a 
part  of  the  transaction,  at  the  same  time  the  parties  made  a 
new  special  contract  in  writing  not  sealed,  as  to  the  work  the 
deft,  promised  to  do.  This  is  a  common  case,  as  before  stated, 
for  the  parties  who  made  an  express  contract,  and  in  their  acts 
as  to  it,  to  slide  into  another  contract  quite  different,  expressed 
or  implied,  and  in  proving  this,  the  principle  an  express  contract 
excludes  an  implied  one,  is  not  affected.  1  Barn.  &  Cres.  704 
— 710,  Baker  v.  Dewey.  A  new  contract  by  parol  was  substi- 
tuted to  a  deed  and  valid.     14  Johns.  R.  330 ;   19  do.  205. 

§  13.  Con.  Where  the  deft,  in  his  action  departs  from  the  special 
contract  and  recovers  on  the  general  counts,  the  pit.  afterward^ 
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I.  Ch.  9.  may  adopt  the  same  course ;  here  both  gire  up  the  special  coth 
Art.  22.    tract :  this  they  may  do.      The  pit.  may  sue  on  tliu  implied 
Con.       promise  or  the  special  contract,  if  it  contain  no  more  than  the 
law  implies.     1  Pick.  R.  57,  58  ;  p.  118,  121. 


CHAPTER  X. 

ACTION  OF  ASSUMPSIT.    AGISTMENT. 

Art.  2.  %  8.  Con.  Certiorari  to  a  justices  court.     Tuttle  brought 

Con.  assumpsit  against  Eastman  for  depasturing  and  keeping  on  hay 

1  CoweD,24S-the  deft's.  cattle  on  land  in  the  possession  of  Tuttle,  the  pit.,  at 
r^u^*^*"  the  deft's.  request ;  the  pasturing,  keeping,  and  request  were 
proved  as  laid  ;  the  deft.,  Eastman,  <mered  to  prove  that  the 
title  of  the  land  on  which  the  pit.  lived  and  performed  the  ser- 
vices, was  at  the  time  in  the  defl.  This  was  overruled,  and 
verdict.     Judgment  for  the  ph.     Judgment  affirmed. 


CHAPTER  XI. 

ASSUMPSIT.    AGREEMENT  WRITTEN,  HOW  REQUIRED  OR  NOT. 

A.RT    2 

Q    '    '  ^1.  Con.  Assumpsit  for  the  deft's.  refusal  to  receive  and 

CUrkaon  v.      P^X  ^^^  three  hundred  harrels  of  flour  sold  to  him  by  the  pit. 

Carter,  8         Held,  on  a  cash  sale  of  goods,  the  vendee  is  not  entitled  to  have 

Cowen,  84-86.  possession  of  them  till  he  pays  for  them.     Relied  on  the  said 

case  of  Lahgfort  t;.  Tiler's  admr.,  and  Sands  v.  Taylor,  5  Johns. 

R.  410-11.      Same  concurrent  promises,  6  Cowen,  110-118, 

Chapman  &;  al.  t;.  Lathrop.     But  if  to  pay  on  delivery  of  the 

goods,  and  so  the  delivery  and  payment  are  concurrent  acts, 

yet  if  the  vendor  deliver  them  without  payment,  the  property 

passes  and   the   condition  is  waived.     Altter^  if  obtained  by 

fraud.     Many  cases  cited  and  the  reporter's  notes  added. 

And  6  Cowen,  260 — ^254,  Rapelye  and  Smith,  survivors  of 
Lawrence,  v.  Mackie  apd  others,  assumpsit  for  goods  sold  and 
delivered  and  goods  bargained  and  sold.  August  21,  1822, 
the  pits,  sold  sixtysix  bales  of  coUon  to  the  defts.  marked 
G.  G.  &L  Co.  As  evidence  of  the  sale,  there  was  a  bill  of  par- 
cels delivered  pro  forma ;  charge  thus  *  sixtysix  bales,  say 
19,8001bs.  $12  per  hundred,  $2378,  one  per  cent,  off.'  Defts. 
paid  $18,000  at  the  time.  The  pits',  cotton  was  in  three  stores 
at  Brooklyn  ;  one  kept  by  A,  there  sixtynine  bales — mark  G.  G. 
in  Co. ;  one  kept  by  B,  and  one  by  C  :  in  C's  thirty  bales,  same 
mark.  Soon  al\er  the  tbirnr  bales  were  burnt.  Deits.  demanded 
sixtysix  bales :  refused.   Weight  not  exactly  ascertained.    Held, 
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the  loss  by  fire  was  the  pits'. ;  that  there  had  been  no  delivery  I.  Ch.  11. 
of  the  cotton,  and  the  thirty  bales  were  not  identiOed  in  the     Art.  2. 
contract  and  it  might  have  been  satisfied  by  other  thirty  bales.       Con. 
If  the  goods  are  to  be  weighed,  tsc.  there  is  no  delivery  or    x^^^^*-^ 
change  of  property,  though  part  of  the  price  be  paid  ;  and  if 
part  be  delivered,  the  other  part  not  yet  ascertained  will  not 
pass.     It  is  enough  it  appears  in  the  case  something  more  is  to 
•be  done,  between  buyer  and  seller,  previous  to  deliveiy.  Defis. 
could  not  have  insisted  on  having  the  thirty  bales  in  C's  keep- 
ing if  not  burnt.     Court  cited  15  John.  349;  6  East,  614; 
11  East,  210 ;  12  East,  614 ;  13  East,  522 ;  2  M.  b  S.  397 ; 
4  Campb.  237. 

§  1.  Con.  Same  principle  in  Maryland,  4  Har.  h  Mc  H.  421,  Art.  4% 
422,  Newman  v.  Morris,  decided  on  the  statute  of  firauds,  29    Con. 
Ch.  2.     See  Rondeau  t;.  Wyatt,  sect.  12. 

3  Pick.  R.  83 — 95,  Cabot  &z;  al.  v.  Haskins  &  al.  This 
clause  applies  to  a  promise  by  one  to  pay  money  to  another  as 
well  as  to  mutual  promises. 

^  3.  Con.  If  an  executor  promise  to  pay  the  debt  of  the  4  Pick.  97- 
testator,  and  he  has  given  bond  to  the  judge,  &c.  to  pay  the  ^^* 
testator's  debts  and  legacies,  this  case  is  not  within  the  statute  of 
frauds,  for  the  bond  is  an  admission  of  assets. 

§  1.  Con.  The  giving  further  time  to  perform  a  contract  is  Art.  5. 
no  waiver  of  any  of  its  stipulations.    15  Johns.  R.  200.     A    Con. 
deed  is  not  afifected  by  a  parol  agreement.  Id. 

§  7.  Con.  Part  performance  of  a  parol  agreement  relating  Art.  9. 
to  land  does  hot  take  the  case  out  of  the  act,  so  as  to  sustain  an    Con, 
action  at  law  for  damages  for  the  breach  of  the  contract ;  but  i  Pick.  R. 
assumpsit  lies  for  the  expenses  incurred  in  such  part  perform- ^^' ^^* 
ance.     Was  a  parol  lease  of  a  messuage  for  five  years,  rent 
$350  a  year,  tenant  to  make  stores,  iic. ;  did  make  tliem,  iic. 
Equity  in  this  case  would  have  enforced  the  contract. 

Parol  agreements  may  be  valid  by  referring  to  prior  written  Pagei  476-481 
ones,  notwithstanding  the  statute  of  frauds. 

No  writing  is  necessary  where  the  contingency  may  happen  l  w.  Bl.  868. 
witfiin  a  year.     Holt,  326  ;  1  P.  Wms.  620. 

A  memorandum  in  writing  of  a  contract  for  the  sale  of  lands  Art.  13. 
IS  not  a  sufficient  memorandum  within  the  statute  of  frauds,  un-    Con. 
less  it  some  way  shews  who  are  the  two  parties  to  the  contract. 
1  N.  H.  Rep.  157—161. 


CHAPTER  Xn. 

ACTION  OF  ASSUMPSIT.     APPRENTICES. 


§  8.  The  master  of  an  apprentice  is  bound  to  pay  for  medi- Art.  1 
cal  attendance  on  the  apprentice,  from  the  very  yature  of  the    Con. 
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I.  Ch.  12.  relation  between  master  and  apprentice,  and  the  father  of  the 

Jlrt,  1.     apprentice  is  only  bound,  when  the  services  have  been  rendered 

Con.      ^^  ^'^  request ;  otherwise  as  to  hired  servants,  the  employer  is 

not  bound  to  pay  for  medical  attendance.    See  ch.  47.  a.  3.  s. 

10;  1  Strange,  99  ;   I  Ves.  83.     4  Rand.  423 — 427. 


CHAPTER  XIII. 

ACTION  OF  ASSUMPSIT.    ARBITRATIONS  AND  AWARDS. 

Art.  1 .  ^  3.  An  award  cannot  be  set  aside  in  law  or  equity  except. 

Con.  ^*  ^^^  errors  apparent  on  the  face  of  it.     2.  Misconduct  in  the 

3  Rand.  22-86,  arbitrators ;  or  some  palpable  mistake.     3.  Or  fraud  in  one  of 
Head  r.  the  parties.     4.  Nor  in  equity  for  objections  available  at  law, 

"*'*    ^'       omitted  by  the  party  without  any  excuse.     6.  Equity  cannot 
revise  a  decision  of  a  law  court.     See  art.  15.  s.  21.  and  ch. 

4  Rand.  96-     34,  a.  2.  s.  8,  principle  seems  different.     Equity  has  juris- 
*®^'  diction  to  decree  specific  execution  of  an  award,  where  the 

remedy  at  law  is  inadequate.  2.  Where  parties  submit  a  ques- 
tion of  law  alone  to  arbitration,  the  award  is  binding,  though 
contrary  to  law.  3.  Awards  are  to  be  construed  liberally. 
4.  Tenants  in  common  of  personal  estate  cannot  have  partition 
at  common  law,  hence  a  court  of  equity  is  the  proper  tribunal 
to  decree  a  partition  of  it. 
2  Jacob  &  W.  ^  ^'  Held,  on  a  bill  to  impeach  an  award,  evidence  of  the 
269.  merits  only  is  to  be  received  so  far  as  it  throws  light  on  the  con- 

P.  261.  duct  of  the  arbhrators.     It  is  irregular  for  two  of  them  to  meet 

without  notice  to  the  third,  though  this  is  not  sufficient  to  set  the 
award  aside,  if  the  substance  be  settled  in  his  presence.  Sembk. 
6  Serg.  &  R.        ^5.  Judgment  on  bond  by  warranty  of  attorney.     The  par- 
P]^9mof«. "     ^^^^  submitted  all  matters  in  dispute  to  A,  B,  and  C,  their  award 
to  be  final.     Held,  this  reference  was  on  the  act  of  1705,  and 
not  at  common  law,  though  not  made  directly  under  a  rule  of 
court.     See  6  Binn.  422. 
Art.  2.  ^  ^'  Where  there  is  a  submission,  the  award  to  be  made  in 

Con^  a  time  named  ;  before  this  time  is  expired,  the  parties,  by  an- 
other deed,  may  extend  it.  2  Barn,  h  Cres.  179 — 189  ;  see 
ch.  141.  a.  3.  s.  14;  ch.  141.  a.  3.  s.  13;  1  Taunt.  666  ;  ch. 
111.  a.  2.  s.  2;   2  Barn.  &;  Cres.  345.     The  death  of  one 

farty  to  a  submission  determines  the  arbitrator's  power.  P.  801 . 
f  a  party  receive  the  costs  of  reference  by  the  rule  thereof 
awarded,  he  cannot  move  to  set  the.  award  aside. 
8  Barn,  k,  §  5.  Time  enlarged  by  the  arbitrator  being  authorised  by 

Cres.  144, 407.  the  parties.     Cause  referred  to  A,  and  B,  they  to  choose  a 
third  referee.     A  named  one  and  B  another,  and  they  drew 
lots  to  decide  which,  &z;c.     Held  this  mode  was  bad. 
4Bani.&  ^  6.  If  j)arties  submit  by  writings,  not  sealed,  and  insert  a 

Cres.  103.       penalty,  it  is  incurred  by  one  who  revokes. 
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§  7.  If  arbitrators  refuse  to   hear  proper  evidence  it  is  I,  Ch.  13. 
misconduct  and  vitiates  their  award.     So   partiality  or  cor-     ^r/.  2. 
ruption  in  any  one  of  the  arbitrators,  or  the  concealment  of       Con. 
material  facts  by  either  party,  if  such  facts  would  produce  a    k^^^^^"^^ 
different  award,  is  cause  sufficient  for  setting  aside  the  award,  17  Johns.  R. 
and  under  the  plea  of  no  award,  the  deft,  may  show  that  the *^^— 1®  *>• 
arbitrators  awarded  on  a  matter  not  submitted  to  them. 

§  8.  The  revocation  of  arbitrator's  authority  is  a  contempt,  1  Jacob  & 
the  submission,  being  by  rule  of  court.  Mi!^*"^* 

§  0.  Con.  And  2  N.  H.  Rep.  26.  But  if  the  parties  make  ^^t.  4, 
a  private  agreement  to  submit  all  demands  to  arbitration,  and  Con. 
one  is  so  omitted,  an  action  lies  thereon,  and  for  the  breach  of 
the  agreement ;  and  the  award  on  the  other  demands  is  bind- 
ing, if  the  spirit  and  mutuality  be  not  thereby  violatecf  :  and 
the  surety  in  such  an  agreement  need  not  be  notified  of  the 
setting  of  the  referees.  97-429.  All  the  referees  must  meet 
and  hear,  but  a  major  part  may  sign.     484.     17  Mass.  458. 

^  4.  Con.  Where  parlies  referred  certain  matters  in  dispute  Art.  6.  ^ 
to  arbitrators  to  award  by  a  certain  day,  and  if  not  agreed  to    Con. 
choose  an  umpire,  they  finding  they  could  not  agree  chose  iRan<>- ♦^^ 
an  umpire,  who  made  his  umpirage  before  the  day  appointed 
fyr  the  arbitrators  to  make  their  award.    Held,  this  umpirage 
was  good.     2.  An  award  that  requires  the  surety  to  pay,  as 
well  as  the  principal,  is  mere  surplusage  as  to  the  surety ; 
award  good.     3.  Everything  is  to  be  presumed  in  favor  of 
an  award  :  was  an  action  on  the  arbitration  bond  against  the 
surety,  the  principal  being  dead  ;  pending  the  action,  thesurety 
died,  and  the   suit  was   revived    against   his   administrator. 
Plea,  nii  debety  and  a  special  verdict.     Judgment  in  the  su- 
perior court  for  the  administrator,  reversed  in  the  supreme 
court  of  appeals.     The  court  said  they  could  find  no  direct 
authority  for  the  umpire's  so  early  making  his  umpirage,  but 
decided  on  general  principles.     But  see  ch.  141.  a.  3.  s.  18. 

A  and  B  submit  all  matters  in  difference  between  them  in  a  ^^2[!*  ^^ 
particular  pending  suit  to  C  and  D  and  to  such  umpire  as  they^^*^^ 
shall  choose^  and  their  award  to  be  made  the  judgment  of  the 
court,  and  the  two  arbitrators  and  umpire  act  together  and 
make  vl  joint  award.  It  is  valid  ;  and  though  the  award  does 
not  state  the  third  person  signing  the  award  had  been  chosen 
umpire  by  the  arbitrators,  that  fact  may  be  proved  by  other 
evidence.  2.  If  the  third  person  signing  were  a  mere 
stranger  the  award  would  be  good.  It  was  proved  by  parol 
evidence  the  third  person  was  chosen  umpire.  If  a  stranger 
join,  this  does  not  vitiate  the  award.  As  to  the  joining,  the  Beck  v.  Sar- 
submission  was  to  A  and  B  and  their  un;pire,  and  their  award  gf ^"*' 
to  be  the  judgment  of  the  court.  Authority,  Bu|s4r.  R.  184  ; 
see  Soulsby  v.  Hodgson,  ch.  141.  a.  3.  s.  17.  Vol.  6.         ''  ~ 
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I.  Ch.  13.      ^  4.  The  submission  was  by  rule  of  court,  and  the  referees 
Art.  6.      awarded  that  the  deft,  recover  the  costs  of  action.     Held,  a 
C(m.       good  and  final  award,  and  is  sufficient  to  warrant  a  judgment, 
K^^s/^-^    the  pit.  takes  nothing  by  his  writ.    Was  in  a  pauper  case,  and  the 
16  MaM.  R.     question  referred  was,  if  tlie  income  was  £3.     The  court  said 
^9^7.  the  award  by  impb'cation  showed  the  referees  must  have  decided 

the  question.     2.  If  an  attorney  has  power  to  prosecute  or  de- 
fend the  action  he  can  refer. 
SGreenl. 421-      ^  5.   fj^^  i,  ^„  award 9     The  arbitrators  write   on  the 

back  of  the  bond  stating  they  had  '  met  according  to  appoint- 
ment on  the  within  business,  and  agreed,'  be.  Held,  to  be  an 
award  '  of  and  concerning  the  premises.'  2.  Where  a  submis- 
sion is  of  divers  subjects  distinctly  enumerated,  if  it  appears 
from  the  whole  award,  tliat  all  the  matters  submitted  have  been 
adjudicated  upon,  by  the  arbitrators,  it  is  sufficient,  though  each 
particular  is  not  specified  in  the  award.  The  arbitrators  also 
agreed  A  pay  B  (the  parties)  $ —  for  his  betterments  on  the 
within  lot,  in  February  next ;  also  $6  for  our  trouble. 
4  Pick.  17a-  ^  6.  Many  points  decided  as  to  partnership  rights  in  certain 
^Jj^j^''"  *'•  water  privileges  in  Concord,  with  the  buildings  thereon, 
machinery,  fixtures.  Several  in  an  award,  as  to  deeds,  tenders, 
be.  decided.  One  point,  after  the  price  had  been  fixed  by  the 
referees  chosen  pursuant  to  the  indenture,  it  was  too  late  for 
the  deft,  to  object  that  by  the  statute  of  frauds  the  indenture 
was  invalid,  because  the  referees  and  the  price  were  not  ascer- 
tained by  the  indenture  itself :  another,  that  the  tender  by  the 
pit.  of  a  deed,  purporting  to  convey  the  estate  by  metes  and 
bouiras,  but  not  containing  the  words  in  the  agreement,  '  all  his 
rights,  title,  interest,  and  enjoyments,'  was  sufficient :  another, 
that  the  pit.  might  rely  on  such  tender  without  producing  the 
evidence  of  his  title ;  the  burden  being  on  the  deft,  to  show 
such  a  defect  in  the  title  as  would  justify  him  in  refusing  to 
accept  the  deed,  Sec.     Fourteen  pleas  pleaded. 

<^  7.  Award  must  decide  finally  the  whole  matter  submitted, 
and  be  confined  to  it :  must  be  certain  and  conclusive  of  all 
the  matter  referred.     2.  The  arbitrators  decided  the  pits.  l\ave 
credit  a  certain  sum  on  account  of  lands  sold  to  the  deft,  pro- 
vided they  grant  to  him  a  clear  good  title  to  the  land  ;  but  they 
set  no  time  when  the  title  should  be  made.     Held,  the  award 
was  void,  as  not  being  final  and  conclusive.     3.  A  court  of 
equity  either  enforces  an  award  as  it  is  made,  or  sets  it  aside, 
11  Wheat.  446  if  in  any  respect  defective ;  does  not  confirm  as  far  as  it  ex- 
"h*^'^*i™*     tends,  nor  supply  omissions.     4.  Where  a  bill  is  filed  to  set 
ChristieV^.  aside  an  agreement  or  conveyance,  the  conveyance  cannot  be 

established  without  a  cross  bill  filed  by  the  deft. 
Art.  9.  §  1  Con,  Report  on  thb  statute  by  referee  recommitted ; 

Con.         one  neglected  to  sit  a^ain.    Held,  the  other  two  could  make 
OreeoJ.  64,68.  an  award   aimiUir  to  the  former  one,  with  additional  costs. 
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After  an  vbicralor  has  made  and  p«ibUsbed  his  award,  he  can- 1.  Cir.  i: 
not  reexamine  even  Id  correct  an  error.  Peterson,  pit.  in  error,  Jlri.  9. 
V  LoriM,  3  Greeol.  85.  Cam.  * 

^  5  Cim,  HeU,  the  annexing  the  writ  is  a  sufficient  demand.    ^^0-,-^, 
Held,  if  the  referees  under  thb  act  agree  in  their  report  before  i  pick.  R.  • 
the  court  sits,  but  date  it  the  2d  day  thereof,  the  date  cannot  P*  ^^• 
be  altered,  nor  the  report  received- 
Exceptions  lie  to  a  judgment  of  the  Common  Pleas,  on  a^  Pick.ILV 
rqport  of  referees  appointed  under  a  rule  of  that  court,  though 
it  state  that  the  judgment  he  final,  and  so  the  agreement  of  the 
parties.     See  stat.  1820,  c.  79,  s.  5  and  6. 

^  9  Con.  The  statement  of  a  demand  on  which  a  rule  of  i  N.  H.  Re|i 
reference  is  made  before  a  justice  on  statute  of  June  21,  1797,  ^^*  ^^^* 
must  show  on  what  account  or  for  what  catise  the  demand 
is  made. 

^11  Can.  A  parol  promise  to  perform  an  award,  made  be- A&t.  10. 
fore  or  after  the  award,  binds  the  parties.     2.  A  note  for  the    Can. 
true  sum  is  valid,  though  signed  bj  consent,  without  knowing  2  N.  H.  Re| 
the  contents  of  it ;  but  in  an  action  on  such  a  note  before  o^o-^J^* 
tiated,  or  on  such  a  parol  promise,  any  defence  may  be  made  Pendai^rtw. 
that  could  prevail  in  an  action  on  the  award  itself.     If  A  sub-  p.  434. 
mit  for  B,  his  power  must  appear  in  the  proceedmgs,  or  they 
may  be  reversed  in  error.     An  award  is  wholly  void  if  it  in-  p.  429. 
chide  a  note  not  owned  by  either  party  to  the  award  at  the  time 
of  the  submission ;  may  include  costs  of  reference.     Is  void  on  P.  216, 217. 
a  submission  before  a  judge  of  probate,  except  it  concern  claims 
rejected  by  commissioners ;  as  the  statute  of  Feb.  11,  1791, 
only  authorizes  the  submission  of  such  claims  in  the  cases  of 
insolvent  estates. 

^  10.  If  the  parts  be  connected,  and  one  is  void,  the  whole  Art.  li, 
is  so  5  as  where  referees  awarded  A,  one  party,  to  deliver  the  Con. 
said  farm  to-B,  the  other  party,  and  B  to  pay,  hue.  Void  as  to 
the  farm  for  uncertainty,  no  farm  being  before  mentioned  in  the 
papers,  and  there  being  no  description  of  any  farm ;  and  this 
part  being  connected  with  the  money,  &u;.,  held,  the  whole 
award  was  void.  2.  Bond  of  submission  dated  August,  21, 
1813,  and  award  August  23,  1813,  and  referred  to  the  bond  as 
dated  21st  of  August  last  pasty  the  court,  in  support  of  the  award 
referred  last  pasty  not  to  August y  but  to  the  day,  the  2lst.  As 
to  the  words  last  past,  were  cited  Allen  v.  Watson,  16  Johns.  R. 
205;  Fisher  r.  JPimbly,  11  East.  187;  Macomb  t?.  Webber, 
16  Johns.  R.  237 ;  1  Salk.  72 ;  11  Johns.  103  ;  2  Mod.  1G9 ; 
1  Ld.  Raym.  715  ;  12  Mod.  534 ;  Dyer,  376  ;  Cro  Jam.  646  ; 
As  to  tlie  void  part,  &c.  Bedam  v.  Clerkson,  1  L#d.  Raym.  123 ; 
Cockson  V.  Ogle,  Lutw.  550 ;  Thinne  v.  Rigby,  Cro.  Jam.  314 ; 
Kyd  on  Aw.  246,  259,  260.  Void  in  part,  1  Greenl.  300,  304. 
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I.  Ch.  13.      '^  6.  In  this  case,  all  matters  of  difierence  were  referred  to 

Art.  12.    an  arbitrator,  but  no  mention  of  costs.     Held  he  had  power  over 

Con.       the  costs  of  the  cause,  but  not  of  the  reference ;  the  American 

s.g^'s,^'^^^    practice  is  generally  otherwise.     1  Barn  and  Cres.  277. 

Art.  16,  §  22.  An  award  may  bar  dower,  by  way  of  estoppel,  though 

Con.  in  part  void,  and  though  it  passes  not  the  tide  to  real  estate. 

17  Johns.  R.    See  this  case  at  large.  Estoppel,  ch.  160,  a.  2.  s.  10.     There- 

c?  R.*^6*'^'^^  may  be  added  further  points  therein  decided.     The  autho- 

2  Cowen.  688  "^y  ^^  award  costs  is  necessarily  incident  to  the  power  of  arbi- 

—662.  trators.     2.  The  rule  is,  that  when  one  part  of  an  award  is 

irreconcilable  with  another,  the  first  part  shall  prevail,  and  the 

last  be  rejected.     This  must  depend  on  parts  connected  or  not. 

K  r>^  ...   10T      ^  23.  On  a  sreneral  submission,  so  that  the  award  be  made 

—200.  on  all  matters  of  controversy  between  the  parties,  of  which  the 

arbitrators  have  notice,  and  they  do  not  award  on  all  whereof 

they  have  notice,  their  award  is  void.     See  a.  11.  s.  9.  same 

law,  and  a.  13.  s.  11. 

^         -         §  24.  A  court  of  law  will  not  set  an  award  aside,  except  the 

425.  arbitrators  have  acted  dishonestly  or  corruptly.   The  court  does 

not  examine  the  merits,  on  an  application  to  set  it  aside.     2. 

Burr.  701 ;  1  Stra.  301  ;  1  Saund.  327.  d. 

Gouid  and  ^^*  '^^^^i^pfit  for  goods  sold,  bc.,  and  common  accounts. 

others,  «.  Og-  Plea  non  assumpsit,  and  other  pleas  and  reference.     Held,  if  a 

52^6^  ^°^*"  Question  of  law  arise  before  referees,  brought  to  this  court  and 

'  decided,  it  will  order  a  special  entry  on  the  record,  so  as  to 

present  the  same  question  in  the  court  of  errors. 


CHAPTER  XIV. 

ACTION  OF  ASSUMPSIT.    ASSIGNMENTS. 

Art.  1.  ^7.  Assignments  in  Equity.     It  is  a  well  settled  rule,  that 

Con.  the  assignee  of  a  chose  in  action^  takes  it  subject  to  all  the  equity 

of  the  assignor  at  the  time,  but  not  to  any  latent  equity  residing 

in  a  third  person,  against  the  assignor.     So  the  assignee  of  a 

2  Johns,  Ch.    contract,  for  the  sale  and  purchase  of  lands  without  notice,  is 

^^H^7"f  ^®'  subject  to  all  the  equity  that  existed  between  the  paru'es,  and 

479   2  Johns.  •*  •  •?      "^      r  i  i       *^  i 

R.  645.  ^^^^  require  a  specinc  performance  only  on  such  terms  as  the 

assignor  was  entitled  to.     On  appeal.     2  Johns,  cas.  438. 
Livingston  v.       ^  8*  To  subject  tlie  assignee  to  tlie  equity  of  a  third  person, 
Deui.2  Johns,  he  must  have  notice  of  it,  express  or  constructive,  at  the  time 

m.^  ^^^~   ^^  ^^^  assignment. 

Kane «.  Blood-      §  9.  An  assignment  of  shares  or  stock  in  a  company  incor- 

^^^ l^^^^*  porated,  passes  all  the  growing  profits  thereon ;   and  on  action, 

•  ***     •       at  law,  to  recover  such  profits  after  ascertained  and  declared, 

lies  at  the  suit  of  the  assignee.     Assignment  of  a  trust,  how  in 

fee.     See  ch.  1 14,  a.  17,  s.  20. 
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^  10.  An  assignee  of  a  chose  in  action,  takes  it  subject  to  I.  Ch.  14. 
&]]  equities  existing  against  it  at  the  time  of  the  assignment.     Art.  1. 
though  he  have  no  notice  of  such  equity.     2.  B  recovers  judg-       Con, 
ment  against  C,  and  A  against  B ;  and  A  assigns  his  judgment    n^fv^ 
to  C.     This  C  may  set-off  against  B's  judgment,  so  recovered  Chtmberlin  v. 
against  C.    (See  set-off,  ch.  1 68.)    And  when  C's  right  to  set-off  ggr.8  Cowcn. 
is  vested,  it  remains,  though  B  afterwards  assigns  his  judgment. 

$11.  The  assigoraent  of  a  bond  or  debt  secured  by  mort- 
gage, carries  the  mortgage  with  it,  as  appertaining  to  the  debt, 
the  principal  thing ;  and  though  the  mortgage  be  not  delivered 
over,  the  mortgagor  having  notice  of  the  assignment  cannot  pay 
the  mortgagee,  and  if  he  do  so,  and  take  a  discharge,  he  must  *  £27?'  3^ 

^•11  ^i_  •  — 3SU7,  JaCK- 

still  pay  the  assignee.  gon  •.  Biodfet. 

§  12,  Appeal  from  chancery  to  the  court  of  errors,  held  by  a  Mackie  ©. 
majority.     1.  The  assignment  made  by  Cairns  to  his  trustees  is^^^jj^^g^^ 
void,  by  reason  of  the  trust  or  provision  contained  therein  for  sse. 
the  benefit  of  himself;  the  decree  of  chancery,  so  far  was  af- 
firmed.    2.  The  judgment  confessed  by  him  to  take  effect  if 
the  assignment  is  void,  and  the  decree  of  chancery  affirming  said 
judgment  was  reversed.     The  general  object,  of  the  assignment 
of  Cairns'  property,  was  the  payment  of  hfs  creditors ;   and  in 
the  judgment,  the  reservaticm  to  Cairns  himself  was  omitted, 
but  deemed  void,  because,  a  part  of  the  tainted  assignment  not 
abandoned  so  as  to  revest  the  property  in  the  assignor  before  he 
confessed  the  judgment.     3.  A  contract  or  judgment  illegal 
and  void  in  part,  as  being  against  a  positive  statute,  is  illegal   Art.  3. 
and  void  in  ioto.  Con. 

$2  Con.  Feb.  10,  1620,  Brooks  attached  the  estate  and  7  Wheat  6S6- 
credits  of  his  debtor,  Fitzburg,  on  the  Marvland  ^^ct  of  Nov.  |^|\ 
1795,  ch.  56.     Levied  on  in  the  hands  of  Marbury,  who  was srooka/in  er- 
duly  summoned  as  garnishee,  Feb.  11,  1820.     He  pleaded  heror. 
had  no  effects  of  Fitzburg,  the  absconding  debtor,  in  his  hands. 
Thereon  issue  was  joined,  &c.   Verdict  for  Brooks,  and  judg- 
ment against  the  garnishee. 

Held  a  debtor  has  a  right  to  prefer  one  creditor  to  another, 
in  payment,  and  his  private  motive  for  giving  the  preference 
cannot  affect  the  exercise  of  the  rights,  if  the  preferred  creditor 
has  done  nothing  to  procure  it.  What  will  avoid  or  not  the 
deed  of  assignment.     4  banks  were  the  preferred  creditors.        JaJ*^'  **^ 

Trover  for  several  hogsheads  of  molasses.  Plea  the  general  ^  ^  Miettur 
issue.  The  parties  agreed  before  the  vessel  sailed,  that  the  bill  &  al. 
of  lading  of'her  cargo  should  be  assigned  as  security  for  a  debt. 
But  she  sailed  before  it  was  made ;  but  by  antedating  the  as- 
signment, it  purported  to  have  been  made  before  she  sailed.  No 
possession  of  the  property  was  taken.  This  assignment  held 
valid  as  to  the  parties  and  strangers  not  acquiring  a  legal  title  to 

VOL.  IX.  6 
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I.  Ch.  14.  the  property,  without  notice  of  the  assigoment.     See  many 
Art.  3.     cases  coJJecled,  11  Wheat.  99 — 102. 

Con.  A,  insolvent  made  a  general  assignment  to  B  and  C,  in  trust. 

v^rs^-^    They  with  the  proceeds  of  his  property,  assigned  to  pay  cer- 
4  Pich.  265-    tain  creditors  in  full,  and  apply  the  surplus  to  the  payment  pro 
268.  ^rden  &  ^^j^^  of  Other  creditors,  who  within  a  certain  time  should  re- 
umner.  jg^^  |jjgj,.  claims  against  the  debtor.     Held  this  assignment  was 
void  as  against  a  dissenting  creditor,  so  far  as  respected  the  sur- 
plus not  wanted  to  satisfy  the  demands  of  those  who  joined  in 
the    agreement.     2.  One   summoned    as   trustee,   having   dis- 
closed such  an  assignment,  was  adjudged  trustee,  it  not  appear- 
ing the  money  due  from  him  was  wanted  to  pay  the  assenting 
creditors.    There  was  an  icnportant  question  started  in  this  case, 
whether  the  requiring  creditors  to  release  all  their  dtbts^  how- 
ever httle  they  might  receive,  did  not  render  the  whole  void. 
Alluded  also  to  Widgery  v.  Haskell,  5  Mass.  R.  144,  cited  ch. 
39,  a.  5,  s.  14. 
4  Pi  k  518-        ^'^^ '"  equity.    An  assignment  by  an  insolvent  debtor  in  U'ust 
524,  Ward  &  ^^^  ^^'^  creditors,  by  an  indenture  of  three  parts,  is  sig!ied  and 
ai.  t>.  Lewes  &  sealed,  and  purports  to  have  been  delivered  by  the  debtor,  the 
^*  trustees,  and  some  of  the  creditors.     One  part  is  found  in  the 

hands  of  the  trustees,  another,  months  after  the  date,  in  the 
hands  of  the  creditors,  and  in  adjusting  their  claims,  was  often 
referred  to  both  by  creditors  and  trustees.  The  debtor's  pro- 
perty passed  to  the  trustees,  who,  as  such,  appeared  before  the 
creditors,  and  made  proposals  to  them  in  the  name  of  all  the 
trustees,  and  he  often  mentioned  it  as  held  by  assignment,  and 
sold  by  him  for  the  creditor's  benefit,  and  the  debtor  stated  to  a 
creditor,  he  had  assigned  his  property,  &^.  Held,  1.  Here 
was  sufficient  evidence  of  the  delivery  of  the  deeds  :  2.  Parol 
evidence  not  admitted  to  prove  the  delivery  was  on  condition : 
3.  Such  trustee  would  not  be  allowed  to  deny  the  trust :  4. 
When  a  trust  is  created  for  the  benefit  of  third  persons,  they  are 
presumed  to  accept,  &c. 

^  6  Con.  Asngnment  and  pledge  of  notes j  not  negotiable^  how 
protected.   A  and  B  jointly  mortaged  a  piece  of  land  to  secure  the 
payment  of  their  debt.     A  deposited  in  B's  hands  such  notes  C 
owed  A,  to  secure  B  as  to  paying  both  moieties  of  the  debt,  B 
to  collect  them,  and  pay  the  proceeds  to  the  mortgagee,  to  which 
C  assented.     Held,  A  could  not  receive  payment  of  said  notes 
of  C,  nor  release  him  from  his  liability  to  pay  them  to  B.     B 
brought  the  action  against  C,  making  A  the  {)lt.,  in  form,  as  the 
11  Wheat.  7&-  t^otes  were  made  to  him  and  not  negotiable. 
102,  HrooiEs  V.     Assignment  for  tlie  benefit  of  creditors,  though  involving  im- 
Marbury.        portant  principles,  they  are  such  as  are  already  stated  in  this 
work,  especially  in  this  and  in  ch.  18  and  39.     See  ante  Mar- 
bury  V.  Brooks.     That  a  debtor  may  prefer  one  creditor  to 
another  is  true ;  but  the  preference  clearly  must  be  fairly  and 
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legally  completed  to  exclude  all  attachments  of  the  debtor's   I.  Ch.  5. 
property.     Was  the  preference  so  completed  in  this  case?     ^rt  3. 
Does  not  a  legal  attachment,  in  such  a  case^  prevent  the  after       Con. 
assent  of  creditors  having  any  effect  ?    I  think  this  point  has    \^^^,y^ 
never  been  well  considered.  i  Pick.  R.  608. 

§  10  Con.  Trover  for  a  promissory  note,  made  by  one  Kil- 
bum,  to  the  pit.  or  order,  on  condition.  It  was  deposited  with 
the  deft,  to  be  delivered  to  the  ph.,  if  no  mortgage,  &c.  While 
so  deposited,  it  was  assigned  to  one  Reed,  for  whose  benefit  the 
action  was  brought  by  deed,  with  power  to  sue,  fac.  Pit.  de- 
manded the  note  and  refusal,  inc.  2.  Held,  the  assignee  could 
maintain  trover  in  the  name  of  the  assignor. 

§11  Con,  Same  in  Virginia,  4  Rand.  166 — 171;  as  if, 
under  the  Virginia  act,  the  obligee  assign  the  bond,  the  assignee 
acquires  only  an  equitable  interest ;  this  he  may  assert  in  his 
own  name,  at  law,  or  in  the  name  of  the  obligee  for  his  benefit, 
as  at  common  law.  3  Grccni.  346- 

Assignment  of  a  Jund,     Where  an  order  is  drawn  for  the  ^^' 
payment  of  the  whole  of  a  particular  fund,  it  is  an  equitable  as- 
signment of  that  fund  to  the  payee,  and   after  notice  to  the 
drawee,  it  binds  the  fund  in  his  hands.     Was  error  coram  no^ 
bis.     The  assignment  was  of  a  book  debt,  $19,34  cts.  due  from 
the  deft-  lo  the  pit.     Pit.  drew  out  a  bill  of  particular  items,  at 
the  bottom,  wrote  the  assignment,  thus ;   '  Capt.  Samuel  Bacon. 
— Sir,  for  value  received,  please  to  pay  Wm.  R.  and  C.  Stock- 
bridge  $19,34  cts.,  and  the  same  shall  discharge  the  above  bill. 
N.  Yarmouth,  March  2d,  1824  :  Thaddeus  Robbins.'     Bacon 
declined  paying,  &c  ;  thought  the  bill  high,  and  the  next  day 
he  was  summonned  as  trustee  of  Robbins,  at  the  suit  of  A,  and 
adjudged  trustee.     He!d,  Bacon  was  liable  on  the  order,  though  Robbing  v. 
he  had  not  excepted  it,  nor  was  it  necessary  he  should.     Judg-®**"o°- 
ment  for  the  ph.  for  the  use  of  the  assignees. 

Equitable  assignment  of  a  receipt  by  an  offieer  to  the  pit.  As 
where  the  officer  attached  goods  for  the  ph.,  and  took  A's  re- 
ceipt for  his  safely  keeping  them,  the  ph.  has  no  concern  in  it ; 
but  ii  the  officer  assign  it  to  the  pit.  or  to  his  attorney,  for  his 
use,  then  it  becomes  the  pll^s  property,  and  he  may  make  use 
of  it,  using  the  officers  name.  Clark  v.  Clougli,  3  Greenl.  357, 
362 ;  and  p.  362-369,  Rogers  v.  Hains  the  equitable  assignee 
of  a  chose  in  action,  is  estopped  by  verdict  and  judgment  there- 
on, in  the  same  manner  as  if  he  were  a  party  to  the  record  ; 
for  the  suit  being  for  the  benefit  of  such  assignee^  and  at  his  ex- 
pense, he  has  a  clear  right  to  cross  examine,  &c.  the  witnesses, 
&tc.  See  Calhoun  v.  Dunning,  4  Dal.  120. — 19  Johns.  R.  95 
-342,  of  a  judgment,  20,  id.  142. 

§  21.  Otherwise,  had  the  dcft's  matter  of  offset  arisen  before 
the  assignment,  in  that  case  the  after  assignment  could  not  have 
deprived  him  of  his  prior  right  of  set-off;   but  one  so  situated 
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L  Ch.  14.  iQAy  iMitve  hb  set-ofi^  by  bit  promise  to  pay  tbe  assignee,  or  by 
Art.  3.     fraudulently  concealing  his  set-off  from  tbe  assignee,  or  in  con- 
Con,       versing  vfixli  the  assignee  leave  him,  when  he  takes  the  assign-^ 
s^^^^y^    ment,  or  at  any  time,  to  believe  there  was  no  set-off,  or  none 
will  be  set  up.     This  last  is  the  case,  3  Greenl.  453-671. 
12  Wheat.  605  ^^rrill  V.  Merrill.  Holt,  assignee  of  a  note  not  negotiable. 
-611.  When  a  bond  is  given  to  indemnify  the  obligee  in  it  as  en-      'i^ 

dorser  of  notes  drawn  by  the  obligor,  and  the  consideration 
fails,  the  assignee  takes  it  subject  to  all  equities  existing  between 
/  the  obligor  and  obligee. 
5  Pick.  28.  Where  the  insolvent  assignor,  may,  on  condition,  reserve  pro- 

perty to  himself. 
1  Hop.  Ch.  R.  ^  25.  Fraudulent  assignment.  See  Insolvency.  A  merchant, 
878-407,  Mac-  fai]|Qg,  made  sundry  deeds  of  assignment  to  trustees  of  his  proper- 
CdrnsV  ai.  ^Yy  ^  ^^"^^  to  pay  liis  creditors,  thereby  put  into  different  classes 
of  priority.  One  of  tbe  deeds  reserved  an  annual  sum  to  the 
debtor,  for  a  limited  time,  and  all  the  assignments  were  subject 
to  this  trust.  By  another  deed  it  was  provided  if  any  creditor 
should  attach  the  debtor's  property,  such  creditor  should  have 
no  benefit  of  tbe  trust ;  this  was  afterwards  annulled.  After- 
wards, fearing  the  assignment  would  be  mvalid,  the  debtor  con- 
fessed a  judgment  to  the  same  trustees,  on  the  same  trust  for 
creditors,  but  with  no  reservation  for  himself.  It  was  intended 
to  resort  to  this  judgment,  only  in  case  the  assignment  should 
not  be  adjudged  vaUd.  1.  Assignments  were  all  adjudged  void. 
2.  The  Judgment  is  valid ;  the  intention  as  to  it  did  \  not  infect 
it  with  tne  vices  of  the  assignments.  3.  The  insolvent  debtor 
may  prefer  some  creditors,  and  may  secure  them  by  a  judgment 
in  favor  of  trustees.  4.  Any  reservation  for  himself,  ren- 
ders void  the  whole  in  law  and  equity.  5.  The  deed,  as  to 
attachment,  was  void.  The  judgment  confessed  to  Robert 
Sedgwick  and  Daniel  Lord,  Jr.,  the  trustees,  for  $96,103  2  cts. 
of  debt,  and  $18  36  cts.  damages  and  costs,  by  William 
Cairns,  the  debtor,  became  a  lien  on  bis  land,  Aug.  1,  1823. 
The  Judgment  obtained  against  him  for  $3376  74  cts.,  by  said 
Mackie,  fiic.,  became  a  /ten,  Aug  8,   1823.     The  money  in 

Question  arising  from  the  sales  of  Cairns'  land,  is  less  than  the 
t96,103  ;  and  the  judgment  to  Sedgwick  and  Lord,  being  valid 
and  in  trust  for  honorary  and  confidential  creditors  of  Cairns 
prevaib  to  absorb  the  fund.  The  circuit  court  held  the  assign- 
ments valid,  from  which  Mackee  in  al.  appealed.  The  reser- 
vation to  Cairns  was  $2000  a  year,  not  exceeding  four  years, 
to  support  him  and  his  family.  The  trustees  contended  this 
was  reasonable,  and  no  frtiud.  It  was  this  reservation  which 
tainted  all  the  assignments,  in  all  their  parts,  as  they  could  not 
be  good  in  part  and  void  in  partes  Cairns  and  the  trustees  con* 
tended  they  were,  irelying  on  Eawick  i^.  Cailland,  cited  ch.  32> 
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av  1,  Sk  3,  and  other  cases.    Costs  allowed  Mackie  &^  al.  out  I.  Ca.  15. 
of  the  fund  in  controversy ;  same  to  trustees  who  held  it.  Art.  1. 

Where  an  assignee  takes  a  mortgage  subject  to  all  equities.       Con. 
and,  among  others,  to  a  set-off.    See  set-off,  ch.  168.    1  Hope. 
Ch.  R.  679-684. 


CHAPTER  XV. 

ATTORNIES. 


^  2  Con.  The  court  held,  that  in  suits  requiring  great  profes-  .        . 
sional  labor,  where  much  time  must  necessarily  be  consumed,  ^^'    ' 
5and  diligence  and  skill  required,  in  the  preparation  and  manage-  ^  ^'Cord  140. 
ment  ofthem,  an  attorney  may  rightfully  and  legally  charge,  by 
way  of  council  fee,  a  sum  in  proportion  to  the  value  of  the  ser- 
vices, and  which  the  jury,  upon  evidence  before  them,  are  com- 
petent to  ascertain  and  decide. 

When  a  solicitor  has  been  duly  appointed  by  a  party,  and  i  Hop.  Ch.  R. 
acted  as  such,  he  is  not  removeable  without  the  court's  order,  M9-871. 
and  another  substituted  ;  his  duties  are  like  an  attorney's  in  the 
courts  of  law.     Other  reasons  stated  at  large ;   same  rule  in 
the  courts  of  law  in  New  York. 

^  12.  An  aitomey^s  promise  lo  indemnify  an  officer  for  an 
m^al  arrest^  is  valid. 

The  pit.  declared  on  the  joint  promise  of  the  two  defts.  to  %  pick.  R.  295 
indemnity  him  for  taking  the  body  of  one  Leland,  and  com- -J^»  M*"**  •• 
mitdng  him  to  jail,  on  an  execution  against  the  Cheshire  Crown 
Glass  Company,  of  which  Leland  was  supposed  to  be  a  mem- 
ber, and  recovered.  Plea,  never  promised.  The  attomies 
were  partners.  One  in  the  first  instance  made  the  promise, 
which  could  not  bind  the  other ;  but  he  afterwards  assented  to 
.  it.  The  partnership  afibrded  a  presumption  the  one  who  first 
made  the  promise  meant  to  bind  both,  and  the  after  consent 
confirmed  it. 

Two  admissions  made  during  attempts  to  compromise  an  ac- 
tion, of  particular  facts,  mdependent  of  any  offer,  may  be  given 
in  evidence.     Attorney's  lien,  3  Greenl.  34. 

^13.  Attomies*  power y  how  continued^  1  Greenl.  267 — ^261, 
till  the  judgment  he  obtains  is  satisfied.  If  levied  on  land  it  is 
not  satisfied  till  the  right  to  redeem  is  gone.  Hence,  payment 
may  be  to  the  attorney  at  any  time  within  a  year  after  the  ex- 
tent, and  if  so  paid,  the  creditor  is  barred  his  writ  of  entry. 
Gray  v.  Wass.  So  he  continues  even  to  recover  the  original 
debt  of  the  bail.  This  he  may  do  and  is  bound  to  do  accord- 
ing to  the  decision  in  the  case  of  Dearborn  r.  •Dearborn,  16 
Mass.  316.' 
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I.  Ch.  15.      ^  14.  A  written  power  to  an  attorney  need  not  be  acicnow)« 

Art,  1.     edged,  unless  used  to  convey  real  estate.    He  has  power  to 

Con.       permit  a  sheriff  to  renew  an  execution  in  the  name  of  his  client. 

\^^.^^^    If  by  a  written  agreement  made  in  court  after  an  action  is  en- 

2  N.  H.  Rep.  tered,  an  attorney  stipulates,  on  a  continuance,  to  waive  certain 

310.  objections  to  the  evidence  in  the  case,  the  agreement  may  be 

P.  520.  deemed  a  part  of  the  record,  and  at  the  next  term  estop  the 

party  to  make  those  objections. 
Art.  3.  §  2.  How  an  attorney  must  execute  his  principal's  deed,  see 

Con,  ch.  9.  a.  18.  s.  14,  Afridson  r.  Ladd,  and  cases  cited. 

The  power  of  attorney  to  sell  lands,  does  not  require,  as  be- 
tween the  pardes,  any  particular  mode  of  attestation,  but  may 
be  proved  in  the  usual  way  in  which  any  other  fact  is  proved. 
2  Rand.  93 — 108 ;  1  Caines'  Cases,  3. 
Art.  4.  ^15.  Con.  Though  his  death  be  not  known  to  the  attorney: 

Con.  ^^^  if  revoked^  not  ttU  notice  to  him.     As  where  one  Jackson, 

in  a  foreign  country,  owned  lands  in  this,  March  25,  1811, 
gave  a  power  of  attorney  under  seal  to  Harper  (a  pit.)  to  sell 
the  lands.  Jackson  died  August  13,  1313.  January  8,  1814, 
Harper,  not  having  heard  of  his  death,  sold  the  lands,  bv  a 
proper  deed,  to  Little  (deft.),  who  paid  for  it  $1500.  This 
sum  remained  in  Harper's  hands.  He  married  one  of  Jack- 
son's heirs,  and  thinking  the  deed  was  void,  he  and  his  wife, 
iic.  sued  Litde  to  recover  the  lands.  Held,  1.  The  said  deed 
was  merely  void  :  2.  That  Little,  the  purchaser,  could  recov- 
er back  the  $1500,  he  paid,  from  Harper,  the  attorney: 
3.  As  his  deed  was  in  auter  droits  he  was  not  estopped  to  say 
it  was  void  :  4.  The  deed  was  not  his  own  for  want  of  apt 
words  to  bind  him  :  The  remedy  against  Harper  was  as  above : 
6.  The  attorney  is  not  estopped  by  tlie  deed,  unless  it  be  his 
deed  and  he  is  bound  by  it.  Not  so  here,  for  the  deed  is  a  very 
correct  one  to  bind  the  principal  (were  he  living).  See  ch.  9. 
a.  18.  s.  5,  he.  Agent  and  Principal. 

Power  of  attorney  coupled   with  an  interest  or  not.     See  8 
Wheat.  174 — 216,  and  Power,  Index  ;  ch.  135.  a.  6.  s.  4.  21, 
the  subject  examined. 
1  Barn.  &  Whenever  an  attorney  in   court   engages  personally  he   is 

rea.   60.       bound  personallyXo  perform. 

§  19.   Con.  But  a  deed  duly  executed,  acknowledged,  and 
recorded,  is  evidence  "of  a  power  of  attorney  recited  in  the  deed 
as  a  part  of  it.     3  Har.  &  Mc  H.  594  to  625,  Davidson's  les- 
see V.  Beatty. 
2Mu(m,  244-      On  a  bill  in  equity  in  Rhode  Island,  held,  1.  If  A  give  a 

^2,  Hunt  0.    pQ^er  coupled  with  an  interest,  it  does  not  expire  with  A's 
Rousmaneers  \      ,        _  -'^^t        i  i  •         i     j  -i        r      -^ 

adm'r.  death :  2.  Nor  does  his  naked  power  necessarily  ;  for  it  may 

be  one  to  be  used  after  A's  death ;  as  a  power  to  his  executor 
to  sell  hb  land  after  his  decease  to  pay  debts,  &£C.     3.  A's 
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naked  powers  that  expires  with  his  death,  is  one  that  must  be  I.  Ch.  15. 
executed  in  his  name  and  as  hU  act,  not  as  B's,  as  a  power  of    jirt.  4. 
attorney  to  execute  a-  deed  in  A's  name  and  as  his  act :  4.  A       Con. 
power  given  to  B,  as  collateral  security  for  a  debt,  cannot  be    s^f.^'-^-' 
revoked  by  A,  but  it  dies  with  B.     It  is  not  a  power  cx)upled 
with  an  interest  in  a  legal  sense.     Willes'  R.  565,  Wynne  v. 
Thomas.;  see  ch.  135.  a.  C,  several  cases;  see  Hunt,  he.  8 
Wheat.  174—216. 

Bill  in  equity  against  Reed,  an  attorney  and  counsellor  at  8  Mason,  405- 
law,  for  fraudulent  misconduct  in  respect  to  the  pk.  his  client.  ^^^*"*"^ 
Held,  an  attorney  is  bound  to  disclose  to  his  client,  if  he  has 
any  adverse  retainer,  which  may  afiect  his  own  judgment  or 
his  client's  interest ;  but  the  concealment  of  tlie  fact  is  not  a 
necessary  presumption  of  fraud. 

In  a  regular  complaint  against  an  attorney  the  charges  must  9  Wheat.  529- 
be  on  oath.     This  he  may  waive,  and  without  it  the  court  may  ^^^• 
proceed  at  his  request.     The  testimony  to  support  the  charges 
must  be  on  oath. 

§  33.  Money  collected  by  an  attorney  for  his  client  must  be6Cowen,  596. 
demanded  before  the  client  can  move  for  an  attachment  for  the 
non  payment  of  it.     See  ch.  9.  a.  18,  many  cases  of  principal 
and  agent  often  involving  the  powers  and  duties  of  attornies* 
So  factors,  ch.  30.  Vol.  1. 


CHAPTER  XVI. 

ACTION  OF  ASSUMPSIT.    SALES  AT  AUCTION. 

§  4.  Con.  Same  principle  as  to  an  under  or  by-bidder.  Art.  1. 
4  Har.  &  Mc  H.  281—283.  But  contra,  2  Cons.  Rep.  821,  Con. 
holding  he  is  a  fraud  on  the  fair  bidder,  if  not  made  known ; 
and  that  the  highest  fair  bidder  is  not  held  to  complete  the  con- 
tract ;  but  he  is  held  if  real  fair  bidders  alone  run  up  tlie  price, 
though  an  under  bidder  be  employed,  known  only  to  the  auc- 
tioneer, for  in  such  case  the  puffer's  bid  has  no  injurious  effect. 

^  \b.  Held,  the  sales  of  goods  at  auction  are  within  the 2  Barn,  ii 
29di  of  Car.  2.  ch.  3.  s.  17.     If  the  conditions  of  sales  be  an- Cress.  945. 
nexed  to  the  catalogue  tlien  the  auctioneer's  putting  down  the 
bidder's  name  opposite  to  the  lot  in  the  catalogue  bid  off  by 
him,  is  sufficient  to  take  the  case  out  of  the  statute. 

^16.  Fraud  in  a  sale  at  auction.  Mortgaged  premises  with 
power  to  sell  were  put  up  for  sale,  at  auction,  pursuant  to 
notice.  The  assignee  of  the  mortgagee  acted  as  auctioneer. 
While  the  premises  were  up,  the  actioneer  saw  the  deft,  coming, 
who  had  purchased  under  the  mortgagor,  and  the  auctioneer 
immediately  knocked  down  the  premises  to  his  brother,  as  the 
highest  bidder,  for  half  the  mortgage  debt.     This  precluded 
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I.  Ch.  16.   competition.     Held,  the  deed  given  to  the  brother  was  fraudu- 

Jlrt.  1.     lent  and  void.     If  the  vendor  of  goods  fraudulently  conceal 

Can.       material  facts  (at  auction  or  private  sale)  as  to  them,  to  the  ia- 

s^rv^  jury  of  the  vendee,  an  action  is  maintainable  to  recover  dama- 

Jackson  v,      ges ;  but  the  fraud  must  be  clearly  proved  and  cannot  be  pre- 

Craftf  18         sumed. 

Akt  2  §  10.  A  sale  of  goods  at  auction  is  within  the  stat.  of  fraud, 

Q  '  '  1788,  c.  16.  s.  3.  2  Pick.  R.  64.  See  the  word  Auction  in 
the  index.  Qucsre,  if  the  English  doubts  have  not  been  con- 
fined  to  sales  of  real  estate  principally  ? 

Cres^sii-SH      ^  H-  •^  fad  for' the  jury,     .^^^tifnpnr  for  goods  sold  at  auc- 

PhiiUps  0.  Bis-'  tion.     Plea,  non  assumpsit.     By  the  conditions,  the  buyer  was 

tolM.  ^Q  pay  thirty  per  cent,  on  the  price,  on  being  declared  the  high- 

est bidder,  and  the  residue  before  the  goods  were  removed. 
A  lot  was  knocked  down  to  the  deft.,  as  the  highest  bidder,  and 
delivered  to  him  immediately.  After  it  had  remained  in  his 
hands  three  or  four  minutes,  he  stated  he  had  been  mistaken  in 
the  price  and  refused  to  keep  it.  No  part  of  the  price  had 
been  paid.  Held,  it  was  a  question  of  fact  for  the  jury  whether 
there  had  been  a  delivery  by  the  seller  and  the  actual  accept- 
ance by  the  buyer,  intended  by  both  parties  to  have  the  effect 
of  transferring  the  right  of  possession  from  one  to  the  other. 
The  deft,  was  a  foreigner,  and  but  imperfectly  understood  the 
English  language.  A  person  interpreted  for  him  and  said  to 
the  pit.  the  deft,  understood  the  price  at  which  the  earrings  was 
knocked  down  to  him  was  fortyeight  guineas,  (not  eightyeight 
the  pit.  understood).  If  Assyrian  garnets,  they  were  worth  only 
£50;  if  rubies^  eightyeight  guineas.  Cited  1  East,  192  (is 
cited  ch.  32.  a.  10.  s.  2.)     1  Moore,  326 ;  5  B.  &  A.  855. 


CHAPTER  XVn. 

ACTION  OF  ASSUMPSIT.    BAILMENTS. 

Art.  1.  ^  ^-  ^^^'  ^^^  liable  if  he  keeps  them  with  less  care  than 

Cim.         1^®  keeps  his  own.     3  Mason,  132 — 136. 

Where  money  in  a  bag  has  been  deposited  merely  for  safety, 
no  action  lies  for  it,  until  after  a  special  demand ;  and  if  the  depo- 
sitor die,  the  compion  advertisement  of  his  administrator  of  his 
appointment,  and  calling  on  all  indebted  to  the  estate  to  pay,  is 
not  a  special  demand. 
Art.  3.  §  2.  B  for  years  keeps  a  mill  in  Virginia  to  turn  the  wheat 

Con,  of  himself  and  neighbours  into  flour.  He  receives  their  wheat 
'  to  be  ground '  all  into  a  common  heapj  and  for  each  five  bush- 
els returns  to  them  a  barrel  of  flour,  out  of  a  common  stock  so 
arising, — A,  sensible  of  this  course,  sends  one  hundred  bushels 
of  wheat  to  the  mill,  *  to  be  ground^^  and  so  to  receive  flour 
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tn  the  course  of  the  bu^em,  ffae  mill,  wheat,  and  tkmt  are  all  L  Ch.  17. 
burnt  hj  aoeident,  and  no  fault  id  B,  the  Iobb  of  the  one  htm-     Art.  3. 
dred  busbeb  of  Wheat  is  A's,  it  being  his  property  not  sold  to       Can. 
B.     The  court  of  appeals  said, '  by  the  terms  oi  this  euitam, 
this  wheat  is  to  be  returned  to  the  farmers  collectively  taken. 
These  circumstances  comfdetely  negative  the  idea  of  a  9ak  or 
exchange  of  the  wheat,  which  would  carry  with  it  the  transmu- ' 
tation  of  property.'     1  Rand.  3 — 1 1  Slaughter  «.  Grreen  &  al. ; 
like  case,  Seymour  v.  Brown,  19  Johns.  R.  44. 

The  bailee's  action  against  a  trespasser  is  a  bar  to  the  baik)r's2  N.  H.  R«p. 
action  for  the  same  cause.  ^^  ^ 

^13.  Neither  pawnee  or  mortgagee  of  a  chattel  is  liable  to  Art.  4. 
attachment  or  to  the  trustee  process.     See  ch.  1 12.  a.  7.  s.  30.    Con. 

^13.  Pledge  in  equity  returnable  tn  like  property.  Feb. 
1818,  the  deits.  stock  and  exchange  brokers,  lent  monies  to 
the  pit.  and  he  pledged  four  hundred  and  thirty  shares  in  the 
U.  States  Bank,  as  collateral  security  for  bis  note,  payable  Jan. 
20,  1819,  and  then  if  not  paid  they  might  sell  tne  stock  and 
account  to  him  for  the  surplus,  holding  him  responsible  for  tmtr 
deficiency.  During  all  the  time  tiie  defts.  had  shares  of  their 
own,  standing  in  their  names,  and  at  their  absolute  disposal  to 
an  amount  far  exceeding  said  four  hundred  and  thirty  shares 
pledged  by  the  ph.,  and  not  marked  or  identified  as  his  proper- 
ty, but  blended  with  their  shares,  and  they  were  always  ready 
and  able  to  transfer  the  four  hundred  and  thirty  shares  to  him 
on  his  paying  his  note.  Held,  they  were  not  bound  to  account 
to  him  for  his  stock  at  the  highest  price  at  which  shares  were 
sold  by  them  at  any  time  during  the  period  ;  but  that  the  like, 
number  of  shares  held  by  them  when  the  note  became  due 
were  to  be  considered  as  the  shares  so  pledged  by  the  ph.,  and  « ?""!*', 
which  the  defts.  were  at  liberty  to  sell,  as  by  their  agreement  t0  4jS^cb.lL 
reimburse  the  amount  of  the  note  which  remained  unpaid.         4S0.— 7  dees. 

<^  3.  Where  the  profession  of  the  bailee  implies  skill,  then  Art.  13. 
want  of  skill  is  imputable  as  gross  neglect,  Stanton  v.  Bell,  2    Con. 
Hawkes,  145  ;  but  a  mandatory  who  receives  no  reward  is  lia- 
ble only  for  fraud  or  gross  neglect.  Id.     Freighters  for  hire  on 
navigable  rivers  are  viewed  as  common  carriers  and  subject  to  lo  Murphy, 
their  liabilities.     The  words  of  a  bill  of  lading  *  the  dangers  of  ^^^' 
the  river  only  excepted,'  signify  the  natural  accidents  incident 
to  that  navigation,  not  such  as  might  be  avoided  by  the  exercise 
of  that  discretion  and  foresight  expected  from  persons  in  such 
employment.     This  case  respects  rivers  in  North  Carolina. 

4  4.  In  an  action  against  a  carrier  by  water,  the  value  of  the 
goods  at  the  port  of  reception  is  ihe  proper  measure  of  dama- 
ges, unless  a  diflferent  rule  be  required  by  some  fault  on  the 
part  of  the  carrier.  4  Hayw.  of  Tennessee,  114,  Edmunson 
«.' Baxter. 

VOL.  IX.  7 
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I.  Ch.  17.  §  2.  Remarki.  In  the  essay  of  Sir  William  Jones,  on  the  law 
Jirt.  19.  othailmenis^  republished  in  New  York  in  1828,  with  American 
Can,  notes,  and  from  the  third  London  edition,  there  is  collected  to- 
gether various  branches  of  the  law  under  this  one  word '  bailment  J* 
This  American  edition  is  swelled  to  an  octavo  of  260  full  pages, 
or  more.  The  few  pages  in  this  chapter,  in  comparison,  may 
seem  a  mere  sketch ;  but  carefully  examining  this  octavo,  I  find 
but  very  litde  to  be  added  in  this  abridgment,  because,  in  this 
17th  chapter,  is  included  only  the  first  principles  of  bailment,  and 
a  few  cases  to  illustrate  them.  The  detail  and  cases,  and  some 
principles  have  been  placed  in  many  other  chapters,  as  commg 
under  various  branches  of  business  very  properly,  especially 
agent  and  principal,  chapters  9,  a.  18,  and  ch.  59  Sec.;  Agui-- 
ment  ch.  10;  Bills  of  Lading,  ch.  21 ;  Carriers,  ch.  23 ;  Con- 
signments, ch.  25 ;  Factors,  ch.  30 ;  Freight,  ch.  33 ;  Inn- 
keepers, ch.  37 ;  Liens,  ch.  44 ;  Partnerships,  ch.  52  ;  Post- 
office,  ch.  54.  Ferries,  ch.  67  ;  Negligence,  ch.  73 ;  Trover, 
ch.  77 ;  in  these,  and  in  other  chapters,  may  be  found  all  the 
materid  cases  on  the  subject. 

^  3.  Jones  makes  but  five  divisions  in  bailment.  This  is  not 
material ;  on  the  principles  of  the  bailee's  responsibility,  there 
may  be  but  three  divisions;  his  gross,  ordinary,  and  slight 
negligence,  if  we^  consult  the  branches  of  busmess  and  trusts, 
wherein  there  is  baUment,  that  is,  wherein  one  man  is  entrusted 
with  the  possession  (^  another* s  property,  without  ever  being  the 
owner  (/it,  to  return  or  to  dispose  of  it  to  others. 

^  4.  Jones  says,  *  bailment  is  a  delivery  of  goods  in  trust  on 
a  contract,  expressed  or  implied,  that  the  trust  shall  be  duly 
executed,  and  the  goods  redebvered,  as  soon  as  the  time  or  use 
for  which  they  were  bailed,  shall  have  elapsed,  or  be  perform- 
ed.' He  speaks  only  of  redelivery,  but  he  states,  and  correctly, 
numerous  cases  in  wnich  there  is  no  redelivery ;  as  where  the 
carrier  by  land  or  water,  the  bailee,  carries  the  goods  from  the 
yendor  to  the  vendee,  consignor  to  the  consignee,  &c.  He 
then  defines  his  five  kinds  of  bailments,  as  deposit,  mandate, 
p.  117.  lending  for  use,  pledging,  and  letting  for  hire. 

He  defines  the  bailees'  three  kinds  of  neglect  thus  :  '  ordi- 
nary neglect,  is  the  omission  of  that  care  which  every  roan  of 
common  prudence,  and  capable  of  governing  a  family,  takes  of 
his  own  concerns.'  2.  *  Oross  negleat  is  the  want  of  that  care 
which  every  man  of  common  sense,  how  inattentive  soever,  takes 
of  A«  own  property.'  3.  *  Slight  neglect  is  omission  of  that  dili- 
gence which  every  circumspect  and  thoughtful  person  uses  in  se- 

pp.  117, 118.  ^"™g  ^^  ^^°  S^^*  ^^  chattels.'  It  follows,  he  says,  as 
axioms  following  from  natural  reason,  eood  morals,  and  sound 
policy:  1.  *  A  bailee  who  derives  no  benefit  from  his  under- 
taking, is  responsible  only  for  gross  neglect,'  as  the  depositary: 
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S.  '  A  bailee,  who  alone  receives  benefit  from  the  bailment,  is  I.  Ch.  17. 
responsible  for  slight  neglect/  as  the  borrower  gratii :  3. '  When    Art.  19. 
the  bailment  is  beneficuU  to  both  parties,  the  bailee  must  answer       Can. 
for  ordinary  neglect.'    These  principals  and  axioms  agree  ex- 
actly with  mose  before  stated,  taken  from  the  books  at  large.      p<  lis. 

^  5.  A  few  more  axioms  and  maxims  may  be  here  brought 
together,  found  scattered  in  this  volume,  and  in  this  abridgment. 
Every  bailee  is  answerable  for  actual  frauds  and  no  stipulation 
can  excuse  it. 

Chross  neglect  is  a  violation  of  good  faith. 

A  naked  contract  is  one  made  without  contiderationj  and 
thereon  no  action  lies,  unless  the  bailee  enter  on  its  execution. 

Bailee  is  answerable  for  his  ordinary  neglect ;  as  a  pawnee ; 
a  hirer  of  a  thine ;  a  workman  for  hire ;  a  carrier  for  hire ;  a 
tetter  to  hire  of  his  care  and  attention. 

For  slight  neglect ;  a  borrower  for  use  ;  one  engaging  truly  and 
officiously,  to  keep  or  carry  another's  goods,  though  without  re- 
ward. 

Bailee  liable  in  all  events^  as  if  he  keep  the  goods  afier  law- 
futty  demanded,  whether  hirer j  pawnee^  or  borrower;  or  after 
the  time  stipulated ;  or  departs  trom  the  agreement  in  the  use ; 
so  is  a  pawnee  or  depositary,  if  he  use  the  thing  pawned  or 
deposited,  except  as  above. 

Bailee  where  answerable,  though  robbed  bv  irresistible  force ; 
the  common  carrier  is,  except  by  public  enemies,  as  to  whom  he 
can  have  no  remedy  over,  is  a  principle  of  public  policy ;  inn- 
keeper is  a  common  carrier. 

Jones's  general  remark.  '  Eveiy  bailee  is  responsible  for  a 
loss  by  accident  or  force^  however  inetfitable  or  irresistible,  if  it 
be  occasioned  by  that  degree  ofnegligencCf  for  which  the  nature 
of  the  contract  makes  him  liable  generally.'  Though  these 
principles  have  been  in.  each  edition  of  Jones's  Essay,  they  de- 
serve particular  notice,  because  retained  in  so  many  editions, 
and  after  so  much  examination  by  himself  and  others. 

^  6.  When,  pages  85,  Sec.,  he  speaks  of  locatio,  or  hiring  of  a 
thingj  and  thinks  the  English  law  demands  of  the  hirer  no  <  more 
than  ordinary  diligence,'  he  means  the  common  hirer,  and  not 
the  common  carrier,  made  liable  in  all  cases,  except  where  ex- 
cused by  the  act  of  God  and  of  public  enemies.  See  ch.  23, 
a.  1,  s.  8.  As  to  the  few  late  decisions  on  this  subject,  they 
are  not,  except  in  two  or  three  instances,  brought  into  this  chap- 
ter, but  placed  in  the  chapters  before  named,  especially  as  to 
carriers,  factors,  liens,  &c. 

§  7.  We  may  here,  in  confirmation  of  Jones's  opinion  against 
that  of  Holt,  cite  a  late,  N.  York  case,  Miller  v.  Salisbury ;  13 
Johns.  R.  211 ;  where  decided,  if  a  horse  be  hired  to  go  on  a 
journey,  and  during  the  due  prosecution  of  the  journey,  without 
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T  P  1ft  ^^^  ^'  treatment  by  the  hirer,  become  lame,  the  hirer  is  not 
a  \a  answerable  for  the  damage.  This  is  a  loss  that  falls  on  proper- 
•tfH.  19.     jy^  of  course  on  the  owner  of  it. 

^^*  §  8.  Though  bailment  is,   generally,  confined   to  moveable 

^'^y^^^^    things,  yet  in  some  cases,  it  is  extended  to  things  immcveable ; 

as  when  A  owns  a  farm,  and  leases  it  to  B  by  parol,  for  years ; 

B,  of  course,  takes  potsession  of  the  farm ;  now  on  the  principles 

of  the  common  law,  B  is  bound  to  use  the  farm  in  a  husbandhnon 

like  manner^  though  he  pays  an  agreed  rent,  and  to  preserve  the 

buildings,  fences,  gardens,  plants,  trees,  &^.,  &^.,  in  the  same 

manner  that  every  prudent  person  preserves  and  uses  tliem 

when  his  own  property,  and  me  relation  of  landlord  and  tenant 

is  a  sufBcient  consideration  for  the  tenant's  implied  promise  so 

to  use,  manage,  and  preserve  all,  thus  put  mto  his  possession. 

See  Harris  v.  Nantle,  ch.  78,  a.  10,  s.  4;  Powley  v.  Walker, 

eh.  1.  a.  34,  s.  1  \  Legh  v.  Hewett  id. ;  and  4  East.  154-162, 

cb.  66,  a.  1,  s.  4 ;  ch.  74,  a.  6,  s.  4  ;  1  Bos.  and  P.,  N.  R. 

290 ;  1  Marsh.  567  :  where  a  chattel  is  let  for  hire,  the  bailee 

roust  keep  it  in  sepair ;  Doug.  748. — 1  Saund.  321. 

Jonef  Am.         ^  ^'  ^^i^erally  when,  for  a  reward  agreed  or  given  by  law, 

Ed.  1828.  pp.  A  receives  my  soods  to  keep,  to  operate  upon,  or  to  carry,  as  a 

91, 91  a.  fitc.   private  carrier,  he  is  bound  to  take  ordinary  care  of  them. 

^10.  The  new  code  of  France  on  this  subject  is  less 
complex. 


CHAPTER  XVffl. 

ACTION  OF  ASSUMPSIT.    BANKRUPTCY. 

Abt.  1.  ^6.  Held,  the  property  assigned  by  a  bankrupt,  stJ)se^ntly 

Con.         to  nis  bankruptcy,  does  not  absolutely  vest  in  the  assignees, 

2  Bun.  &       though  they  have  a  rieht  to  claim  it ;  but  if  they  do  not  make 

Cref.  298.       ^^  claim,  he  has  a  right  to  it,  against  all  other  persons.     The 

same  prindple  may  exist  in  many  cases  of  insolvency. 

^  7.  The  bankrupt  in  France,  does  not  appear  to  have  such  a 
right.  The  new  bankrupt  law,  there,  is  more  careful  to  secure 
his  property  to  bis  creditors.  There,  the  moment  he  fails,  his 
person  and  estate  are  secured ;  his  person,  to  answer  for  misde- 
meanors, and  his  estate,  to  be  divided  among  his  creditors ;  and 
the  law  does  not  appear  to  allow  him  any  property  of  much 
value,  while  his  creditors  are  not  paid.  It,  too,  appears  to  be  a 
primary  object  of  the  French  insolvent  and  bankrupt  laws,  to 
prevent  dissipation,  and  to  teach  Frenchmen  that  the  prosperity 
of  trade  depends  not  only  on  good  faith,  but  also,  on  order  and 
economy,  intelligence  and  good  conduct ;  and  to  prevent  secret 
frauds  in  .trade,  it  appears  to  be  another  essential  object  to  bring 
the  dealings  of  merchants,  traders,  and  others,  the  subject  of 
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those  laws,  aa  much  as  possible  under  the  inspection  of  public   L  Ch.  9. 
authoriiy. 

§  16.  ^  hankruoteu  in  England  indudet  not  the  bankrupt't     ^ri.  S, 
properly  in  the  Unttea  States.     An  important  case.    A,  B,  and        Cm. 
C,  residing  ia  Giigland,  became  bankrupts,  and  had  a  debt  due    ^.^-v^^ 
to  tbem  Trom  D,  E,  aud  F,  of  Maryland.     A  owed  a  debt  to 
the  pits.,  Wallace  it  a).     Held,  In  tiie  general  court  and  in  the 
court  or  appeals,  on  general  principles,  the  pits,  might  well  at- 
tach  and  liold  in  the  bands  of  D,  E,  and  F,  garnishees  or  trus- 
lees,  A's  third  of  the  debt  they  owed  A,  B,  and  C,  and  though 
the  debt  due  to  the  pits,  was  contracted  in  England.     The  pits, 
first  got  a  judgment  against  A  in  the  general  court  for  £1544. 
2».  Id.  current  money,  then  got  a  judgment  for  an  nilachment 
against  A  for  said  sum  and  costs,  sued  it  out,  and  laid  it  in  the 
hands  of  the  defts.  garnishees,  who  then,  be.  owed  A,  B,  and  t  Hir.  k  He ' 
C  £839. 14f.  8d.  sterling,  a  third  of  which  was  A's  part,  as  ooeH-  **•-**• 
of  the  partoers  of  A,  B,  and  C,  and  the  defts.  owed  A  only  as  ^.'^J^oTIu! 
such  partner ;  and  said  A,  B,  and  C  were  not  indebted  to  any— 4  Hit.  fc 
citizen  of  Maryland.     One  of  the  pits,  was  in  England  ^^^^ « J  ^"J?  ** 
A's  debt  was  contracted,  and  there  remained,  acted  for  the  phs.  Morrta,fce.*' 
in  contracting  A's  debt ;  nor  was  it  known  A,  B,  and  C  had  406^  Rud. 
property  to  pay  their  partnership  debts.     Judgment  as  above.    ^^• 

V37.  Cva.  It  has  been  observed  the  new  commercial  code  Art.  3. 
ranee  is  severe  as  to  bankrupts  and  insolvents,  as  it  ex-  Cm. 
dudes  the  insolvent  from  the  exchange,  made  by  law  a  place  of 
bu»ness,  subjects  even  the  simple  bankrupt  to  be  prosecuted  in 
the  tribunals  of  correctional  police  and  to  imprisonment  not  ex- 
ceeding two  ^ears,  and  thtfiaudulent  bankrupt  to  be  prosecut- 
ed as  e  criminal,  tx  officio,  in  the  courts  of  criminal  jurisdiction, 
and  to  the  punishment  of  hard  labour  for  a  limited  time,  and 
accomplices  the  same,  including  the  wife.  Penal  Code,  art. 
403 ;  and  art.  403.  Exchange  agents  and  brokers  faiUng  id 
business  are  punished  in  the  same  manner.  But  if  convicted 
offrauduimt  bankruptcy  their  punishment  is  hard  labour  for 
life.  Art.  404.  Penal  Code.  Arts.  586,  &c.  Commercial 
Code,  it  is  declared  what  acts,  8zc.  constitute  a  simple  bank- 
rupt: 1.  If  the  expenses  of  his  household  he  is  required  to 
enter  monthly  on  his  journal  are  adjudged  to  be  excessive : 
3.  If  it  be  proved  he  has  wasted  large  sums  in  gaming,  or  in 
operations  of  mere  hazard :  3.  and  4.  Other  ways.  What 
acts  constitute  s  fraudulent  bankrupt,  as 

1.  If  one  insolvent  has  stated  (ictllious  expenses  and  kisses, 
and  does  not  account  for  the  employment  of  all  received  by 
him. 

2.  If  be  has  eloigned  any  sum  of  money,  any  credit,  ai^ 
gooda,  produce,  or  moveable  efiects  :  3-  If  he  has  made  ficti- 
linns  sales,  ne^iatbne,  or  donations : 


64  ASSUMPSIT. 

L  Ch.  18.      4*  If  he  has  fraudulently  acknowledged  debts  to  6ctttious 
Art,  3.     creditors,  either  by  false  writings,  or  making  himself  debtor, 
Con.      without  consideration,  by  public  acts  or  by  engagements  under 
private  signature  : 

5.  If  having  been  charged  with  a  special  conunission  to  re- 
ceive money,  commercial  securities,  produce,  or  merchandize, 
for  another  person,  or  constituted  depositary  for  any  of  those 
things,  he  shall  have  violated  the  trust,  and  applied  to  his  own 
use  the  funds  or  the  proceeds  of  the  property  confided  to  him  : 

6.  If  he  has  purchased  real  estate,  or  personal,  by  using  an 
assumed  name  :  7.  If  he  has  concealed  his  books ;  if  he  has 
kept  no  books,  or  if  his  books  do  not  show  the  true  state  of  his 
debts  and  credits.  Cora.  Code,  arts.  593,  &X. 

Art.  598.  Accomplices  may  be  further  punished  by  being 
adjudged,  1.  To  restore  to  the  creditors'  general  fund,  the 
property,  rights,  claims,  fraudulently  acauired  by  him  : 

2.  To  pay  into  the  said  fund  a  sum  m  damages  equal  to  the 
amount  whereof  he  attempted  to  defraud  it. 

To  evince  the  propriety  of  the  said  laws,  the  orators,  who 
helped  form  them,  m  their  expositions  of  the  motives,  said  they 
were  to  remedy  the  disorders,  which,  for  some  years  past,  had 
so  scandalously  tarnished  the  commercial  honor  of  France. 
They  alleged  two  principal  causes  had  been  discovered  to 
exist :  one, '  the  revolution,  which,  by  its  violent  commotion, 
overthrew  men,  fortunes,  and  ranks,  ofiered  alike  to  hope  and 
fear  the  most  irregular  and  boundless  chances  of  elevation  and 
ruin,  put  in  the  place  of  money  a  paper  currency  of  which 
the  forced  circulation  and  rapid  fall  left  no  fixed  value  to  any- 
thing nor  credit  to  any  person,  and  which  opened  an  extensive 
field  to  the  calculations  of  avidity  and  the  speculations  of  dis- 
honesty. Failures,  far  from  being  a  subject  of  shame,  had 
become  the  means  of  fortune,  the  source  of  which  scarcely  any 
care  was  taken  to  disguise ;  and  if  those  numerous  bankrupt- 
cies were  not  always  the  work  of  fraud,  they  were  at  least  the 
ofiTspring  of  ignorance,  because  everybody  waa  anxious  to  en- 
gage in  commerce,  without  possessing  any  of  the  knowledge 
which  that  profession  requires.^  Rodman's  Translation,  p.  52. 
A  true  picture  of  nearly  every  revolution,  especially  if  tainted 
with  a  depreciating  paper  currency. 

Second  cause,  the  defects  in  the  laws,  and  the  creditors 
not  having  n  guide  or  system  :  '  assignees  sometimes  cho- 
sen by  fictitious  creditors,  often  by  the  friends  or  relations  of 
the  insolvent,  almost  always  by  a  small  number  of  creditors 
present,  who  were  bought  over  at  the  expense  of  the  absent, 
and  who  disguised  the  malversations  of  the  insolvent,  and  the 
real  situation  of  bis  aiTafrs.     They  thus  forced  the  hopeless 
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ereditors  to  accept  of  a  disadvantageous  c(^mpromise,  the  ef-  I.  Ch,  19. 
feet  of  which  was  to  saye  the  bankrupt  from  disgrace,  deprive     Jlri.  3. 
his  victims  of  three  fourths  of  their  property,  and  to  leave  the       Cmi» 
debtor  in  possession  of  the  means  of  displaying  an  insulting 
luxury.'     If  no  compromise  took  place,  an  assignment  was 
made,  and  the  liquidations  were  entrusted  to  men  interested  in 
endless  procrastination,  till  the  creditors,  weary  of  delays, 
renounced  all  hope.     On  the  other  hand  the  orators  allowed 
there  were  some  honest  bankruptcies,  which  led  them  to  re- 
port the  middle  course  they  took.     This  bad  state  of  things 
is  yet  too  applicable  to  several  States  in  our  union. 


CHAPTER  XIX. 

ASSUMP^.    BARON  AND  FEME. 


^  9.  In  court  of  errors,   fee.  in  New  York,  in  Jaques  tr.  Abt.  1. 
Methodist  Episcopal  Church,  this  court  reversed  this  decision    Con. 
of  Chancellor  Kent,  and  in  conformity  to  the  English  authori-|.,j^|„^l{ 
ties,  held  ufeme  covert,  with  respect  to  her  separate  property,  548. 
is  to  be  regarded  as  z/eme  sole,  and  may  dispose  of  her  pro-f7!S?S*wx- 
perty  without  the  consent  or  concurrence  of  her  trustee,  un-  nus.  Ch.  R. 
less  she  is  specially  restrained  by  the  instrument  under  which  417. 
she  acquires  the  separate  estate.    lu  South  Carolina  a  majori-  i^ewUo  \ 
ty  of  the  court  of  appeak  held  with  Chancellor  Kent.     In  s«rg.  i  Raw. 
Pennsylvania  the  English  authorities  are  adhered  to.  ^^' 

^10.  He  has  no  right  to  commit  waste j  he.     Case  fori Greeni.5-io, 
cutting  and  selling  forty  coids  of  wood  on  her  wild  lot  in  fec,^^*>  "**  '^^ 
against  a  judgment  creditor,  who  had  levied  on  the  husband's*'    ^^^^" 
life  estate,  &c. :  held,  1.  The  husband  has  no  right  to  commit 
waste  on  his  mfe*s  inheritance,  though  not  suable  therefor  at 
common  law :  2.  His  judgment  creditor,  by  his  levy  on  his 
right,  acquires  that  only,  that  is,  his  right  to  th«  rents  and 
profits  during  the  marriage  ;  but  is  liable  for  waste  in  this  ac- 
tion by  baron  and  feme,  and   any  injury  to  her  inheritance  is 
waste.     Such  a  levy  on  wild  lands  is  useless,  as  there  are  no 
rents  and  profits.     See  Barber  v.  Root,  ch.  46.  a.  9.  s.  13 ; 
Conner  v.  Sheppard,  ch.  130.  a.  4.  s.  40.  Vol.  4. 

The  following  case  shows  many  of  the  rights  of  the  wife  in 
a  court  of  chancery  in  the  United  States.  Richard  Udall 
impleaded  with  Edward  M.  L.  Kenney  v.  Eliza  S.  Kenney : 
appeal  from  the  court  of  chancery  to  the  court  of  errors,  a  Cowen,  seo 
The  father,  by  deed,  settled  bank  stock  in  trust  in  favor  of  his"^^^- 
infant  daughter,  and  chancery  placed  it  in  the  hands  of  its 
assistant  register,  as  trustee  to  execute  the  trust  in  her  favor. 
She  married,  and  chancery  ordered  the  dividends  to  be  paid 
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I.  Ch«  19.  to  her  husband.  Within  a  year  after  the  marriage,  and  white 
Art.  1.  she  was  an  infant,  she  and  her  husband  transferred  the  stock 
C<m*  for  a  valuable  consideration,  the  assignee  knowing  at  the  same 
v^*<v^^  time  of  the  deed  of  settlement,  and  the  infancy  of  the  wife  ; 
whereon  an  order  was  made  that  the  dividends  thereafter 
should  be  paid  to  the  assignee  till  the  wife  came  of  age,  or 
the  further  order  oX  the  court.  On  a  bill  filed  by  her  against 
ber  husband  and  assignee,  the  court  of  chancery  declared  the 
assignment  null  and  void  so  far  as  it  respected  her  equity  ;  and 
decreed  the  assignee  should  account  for  the  dividends  received 
by  him  under  the  order  ;  and  the  husband  having  misbehaved 
himself,  the  dividends  were  directed  to  be  paid  to  the  wife, 
until  she  came  of  age,  with  liberty  for  her  then  to  apply  for 
such  suitable  provision  out  of  the  property,  as  might  be  deter- 
mined on  the  usual  reference  to  a  master.  On  appeal  to  the 
court  of  errors  the  decree  was  affirmed,  except  so  much  of  it 
as  directed  the  assignee  to  account  for  dividends  received  ante- 
rior to  the  decree ;  and  the  wife  in  the  mean  time  having 
come  of  age,  the  record  was  remitted  with  directions  to  the 
court  below  to  make  the  proper  reference,  and  determine 
what  would  be  a  suitable  provision,  the  overplus,  if  any,  to 
be  paid  to  the  assignee.  Intimated  the  $8,00Q  stock  would 
be  not  more  than  a  reasonable  provision.  See  this  cause  at 
large,  5  Johns.  Ch.  R.  464.  Material  points  further  held  in 
this  case :  1.  The  husband  cannot  dispose  of  the  wife's  equity 
without  making  a  suitable  provision  for  her  support :  2.  She 
can  dispose  of  it  only  by  consent  in  court ;  or  out  of  court, 
on  such  provision  being  made  for  her :  3.  But  her  choses  in 
possession,  or  in  action,  by  the  marriage,  become  his  at  his 
disposal :  4.  The  general  rule  is,  that  ber  interest  or  income 
in  her  equitable  property  may  be  received  by  him  while  he 
lives  with,  and  maintains  her  :  5.  He  may  sue  to  get  posses- 
sion of  her  propert}',  at  law,  and  equity  will  not  interfere ; 
but  if  he  a^  chancery  to  enable  bim  to  do  it,  it  will  see  he 
first  makes  such  pro\ision :  6.  So  as  to  bis  general  assignee  by 
bis  own  act,  or  by  operation  of  law  :  7.  If  the  husband  do  not 
maintain  her,  or  is  not  capable  to  mandge  his  concerns,  or  is 
disposed  to  waste  her  property,  the  court  will  direct  the  interest 
to  be  paid  to  ber  or  to  a  trustee  for  her  benefit :  8.  While  he 
has  a  right  to  receive  the  interest  or  income  of  her  property,  he 
may  legally  transfer  that  right  to  another :  9.  When  he  comes 
into  equity  to  be  aided  in  recovering  his  equity  he  must  do 
equity.  Scores  of  cases  were  cited,  but  almost  entirely  Eng- 
lish cases. 

Art.  2.  ^19.  Can*  John  Tobler  died  and  left  a  widow  and  several 

Can.         chUdreD :  she  took  administrttioQ  on  bia  estate,  and  as  adminis- 
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trix  took  possession  of  it.     Before  partition,  she  married  A  I.  Ch.  19. 
and  died :    A  come  into  possession  as  administrator  in  her    Art.  3. 
right :  held,  he  had  not  such  possession  of  her  chose  in  action       Con. 
as  to  vest  in  him  one  third  coming  to  her ;  but  he  is  entitled    v«^'^/•^^/ 
to  one  third  of  her  third   under  the  statute  of  1791.     That2NottaMe 
statute  took  from  him  the  right  he  had  under  22  and  23,  and  ^'^»  ^*''^* 
29  Ch.  2  ;  hence,  when  he  administered  he  became  liable  to 
make  distribution. 

§  21.  con.  Note  and  mortgage  to  husband  and  wife,  sur- 
vives to  her,  if  she  survives  him,  and  not  to  his  executor. 
16  Mass.  R.  486-48H,  Draper,  admV.  v.  Jackson  and  wife. 

Remark.  The  husband  and  wife  sold  her  land  to  tRe  mort- 
gagor and  he  gave  to  them  said  mortgage  and  note.  Judge 
Jackson,  who  gave  the  opinion  of  the  court,  in  his  question, 
did  not  notice  this.  The  question,  be  said, '  is,  whether  a  note 
and  mortgage  made  to  a  man  and  his  wife,  shall,  In  case  she 
survive  him,  go  to  his  administrator  or  to  his  widow,'  (ex- 
cept as  to  creditors).  Jifdge  J.  considered  many  authorities, 
mostly  ancient  ones ;  as  that  Lib.  2.  c.  5.  s.  28 ;  Com.  D. 
Baron  and  Feme;  48  E.  3.  18 ;  1  Rol.  Abr.  342;  14  E. 
2 ;  47  E.  3.  12 ;  19  H.  6.  37  ;  15  E.  4,  9 ;  1  Danv.  Abr. 
716;  4  H.  6.  6;  Noy.  149;  2  Vern.  683;  2  P.  W.  496. 
Judge  J.  observes  on  '  a  review  of  these  cases,  it  does  not 
appear  that  the  point  in  question  has  ever  been  expressly  ad- 
judged in  any  court  of  common  law  : '  rests  on  the  cases  in 
equity  mainly,  all  in  her  favor,  and  the  justice  of  her  case, 
and  in  his  reasoning  relies  much  on  the  fact,  the  debt  arose 
mainly  out  of  her  inheritance^  in  which  her  husband  had  only 
a  small  interest,  that  is,  his  right  to  the  profits  for  his  life  at 
most — [no  objection  on  account  of  creditors].     This  case  is  « 

clearly  law.  See  in  this  work  ch.  19.  a.  2.  s.  9,  12;  espe- 
cially art.  21.  s.  5,  6,  7,  8,  &c. ;  ch.  175.  a.  2.  s.  7  to  22  ; 
ch.  106.  a.  4.  s.  1  to  5.  Many  authorities  to  the  point  of  this 
case ;  many  cases  of  their  joining  in  actions,  and  numerous 
modern  authorities ;  but  in  all  the  right  of  action  originating 
in  her^  or  in  her  property,  or  earnings,  seems  to  be  material. 

'^  3.  The  pit's,  wife  was  entitled,  with  other,  under  the  apt  Art.  4. 
of  distribution  of  intestate  estates,  to  a  share  of  real  estate ;    Con. 
and  a  writ  of  partition,  under  the  act  of  assembly,  issued  for2Nott&Mc 
selling  the  property  and   paying  the  purchase  money  to  the  ^^  i^*^* 
sheriff.     The  wife  then  died.      Held,  this  was  not  such   acr&al! 
reduction  of   her  choses  in   action  into    possession    by   her 
husband  as  to  complete  his  right  to  the  whole,  but  as  his  wife 
died  without  issue,  he  was  entitled  to  one  half  under  the  act. 
She  died  after  the  money  was  paid  to  the  sheriff  and  her  hus- 
band applied  for  her  part  of  it. 
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I.  Ch.  19.       §  4.  His  power  is  limited.     He  cannot  rightfully  elect  her 
Art.  4.      properly  be  real  or  personal,  at  his  pleasure.     2.  When   her 
Con.       rights  appear  clearly  in  the  record,  the  court  will,  ex  officio^ 
v^F%^^    protect  her  against  any  injurious  effects  arising  from  his  act  or 
4  Rand.  397-    admissions,  whether  the  point  be  made   in  the  pleadings.or 
•  not.     3.  A  bill  by  both  is  his  only,  and  she  is  joined  for  con- 

formity to  be  bound  only  so  far  as  in  jusiice  she  ought  to  be 
bound.    See  2  Ves.  663,  Evans  v.  Cogan  ;  2  P.  Wms.  451  ; 
2  Vcrn.  249. 
Art.  5.  ^  7.  If  a  wife  die  leaving  a  husband,  and  he  dies  without 

Con.         administering  on  her  estate,  his  administrator  may  sue  her 
8  Rand.  484— guardian  for  her  estate  committed  to  him.     2.  A  decree  may 
be  rendered  against  one  of  two  administrators,  if  he  only  has 
assets. 

A  husband  cannot  convey  land  by  deed   directly  to   his 
wife.     1  Greenl.  394-39S,  Martin  v.  Martin. 
15  Serg.  fit  R.      ^8.   Held,  that  a  wife  cannot  be  a  citizen  of  a  state  differ- 
'      *  ent  from  that  in   which  her  husband  has  his  domicil,  so  as  to 

sue  in  the  courts  of  the  United  States,  and  generally  she  can- 
not sue  hiai  in  Pennsylvania,  hence  she  has  six  years  after  his 
death  to  sue  bis  executors,  on  a  valid  contract  between  them, 
as  one  made  in  Louisiania,  &:c. 
Art.  8.  §  7.  But  things  not  necessaries^  fyc.     Assumpsit  for  goods 

Con.  sold  and  delivered.    Plea,  non  assumpsit.     At  the  trial  proved 

Crer^?—     that  the  pit.,  a  jeweller,  in  the  course  of  two  months  delivered 
639» Montague  articles  of  jewelry  to  the  dcft's.  wife  amounting  to  £83  ;   that 
V.  Benedict     he  was  a  certificated  special  pleader,  and  lived  in  a  ready  fur- 
nished house,  rent  £200  a  year ;  that  he  kept  no  man  ser- 
vant ;  that  her  marriage   portion  was  less  than  £4000 ;  that 
when  married  she  had  jewelry  suitable   to  her  condition,  and 
that  she  had  never  worn  in  her  husband's  presence  any  articles 
furnished  by  the  pit. ;  that  he,  when  he  went  to  the  deft  s.  house 
for  payment,  always  inquired  for  the  wife  and  not  for  the  deft. 
Held,  1.  That  the  said  articles  i/^ere  no^  necessaries:  2.  As 
there  was  no  evidence  to  go  to  the  jury  of  any  assent  of  the 
husband  to  the  contract  made  by  his   wife,  the  action  could 
8  Pick.  289—  not   be  supported.     She  had   paid  £34  in  part.     Where   a 
V.  Bouciufr'     husband  turns  away  his  wife  for  aduhery,  he  is  not  liable  on 
her  contracts  made  with  persons  having  notice  he  has  discard- 
ed her.     See  s.  13.  this  article. 
Art.  10.  <5  1.  A  man  by  will  -gives  a  fifth  part  of  his  estate  to  his 

Con.  executors,  for  the  benefit  of  a  married  daughter,  (who  lived 

separate  from  her  husband),  at  the  discretion  of  his  executors  : 
898*'weft^^^~  ^®  also  desires  them  to  sue  said  husband  for  £200,  which, 
Weit's  Ezecu-  when  recovered,  he  desired  them  to  dispose  thereof  to  his 
tor.  said  daughter,  to  be  disposed  of  at  her  discretion.     Held,  she 

had  a  separate  estate  in  the  property  so  given  :  2.  She  had 
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power  to  bequeath  the  personal  property,  but  not  the  real: I.  Cb.  19. 

3.  Whether  her  paper  so  disposing  was  a  will  or  anything    Art.  10. 
else,  it  ought  to  be  proved.     See  art.  2.  s.  13,  14  ;  art.  10.  s.       Crni. 

3  ;  art.  22.  s.  15  ;  ch.  114.  a.  22.  s.  10.  Vol.  4.  s-^-v^^ 

^  1.  con,  kfeme  covert  acting  as  a  sole  trader,  may  makeSNottfcMc 
a  bond,  but  only  one  relating  to  her  business  as  a  sole  trader.  24^*  ***~ 
The  husband  died   and  left  his  wife  some  estate  and  she  had  1  Mc  Cord, 
some  of  her  own.     Held,  only  her  own  was  liable  to  pay  her^®*^- 
funeral  expenses.     The  bond  to  bind  her  must   state  she  is 
a  sole  trader  in  the  proceedings.     South  Carolina  in  this  re- 
spect seems  to  have  adopted  the  custom  of  London. 

Held,  that  a   married  woman,   who  had   long  resided   in  Art.  14. 
Massachusetts,  and   her  husband   ever  having  been  and  still    Con, 
being  an   inhabitant  of  New  Hampshire,  and  having  by  cruel  Abbott  ».  Bai- 
treatment  driven  her  from  his  house,  might  sue  as  a  feme  sole.  ^^*         ' 
See  Gregory  v.  Paul,  3  Camb.  123. 

§  4.  A  feme  covert  may  be  imprisoned  on  a-cfl.  sa.  with 
her  husband,  and  so  without  him ;  otherwise  as  to  mesne  pro«. 
cess.     3  Cowen,  239,  Mc  Kintry  v,  Davis  and  wife. 

^  5.   Cases  in  equity  in  England  further.     On  their  con- Art.  16. 
tract  to  sell  her  estate,  chancery  will  not  decree  him  to  pro-    Con, 
cure  her  to  join.     She  cannot  by  consent,  though  examined  2  Jacob  &  W. 
in  court,  part  with  her  interest  in  a  fund  settled  on  her  mar-^^*  *^'  **"^' 
riage  for  her  separate  use,  during  her  life,  with  a  clause  against 
anticipation,  with  remainder  to  the  survivor  of  them  :  3.  Mo- 
ney bequeathed  to   be  invested  in  an  annuity  for  her  life  and 
her  separate  use  paid   to  him  on  her  consent  taken  in  court : 

4.  A  fund  in  which  she  has  a  reversionary  interest  was  trans- 
ferred to  a  purchaser  by  her  consent  taken  in  court. 

^  6.  con.  Where  the  wife  returns  her  bank  shares  by  her  17  M9m.  R. 
husband's  consent,  after  his  death,  as  when  she  owned  them  67-eo. 
before  marriage,  the  husband  received  the  dividends  till  the 
charter  expired ;  then  the  stockholders  had  a  right  to  subscribe 
a  proportion  of  their  stock  in  a  new  bank ;  this  he  subscribed 
in  her  name  and  refused  to  receive  the  surplus  money,  saying 
it  was  her^s,  not  his.  After  his  death  his  executors  received 
said  surplus,  and  the  dividends  ;  also  a  sum  payable  on  a  re- 
duction of  the  capital  of  the  bank.  Held,  the  widow  was 
entitled  to  recover  of  the  executors  all  the  sums  so  received 
by  them,  with  interest.  The  court  held  there  was  sufficient 
evidence  the  husband  ever  intended  his  wife  should  have  the 
whole  to  her  use.  The  husband  died  amply  solvent,  so  no 
creditors  were  concerned. 

The  will  of  nfeme  covert  bequeathing  her  choses  in  action  2 M'Cord  458. 
to  her  husband,  is  void,  though  made  with  his  consent. 

A  feme  covert^  by  her  next  friend  may,  in  her  own  name,  1  Const.  Rep. 
maintain  an  action  against  the  sheriff  for  an  escape  of  her^^- 


^ 


ASSUMPSIT. 


1.  Ch.  19c 
Art.  22. 

Con. 


2  N.  H.  Rep. 
175,  £la  «. 

Card  k,  al. 


pp.  408-405. 


p.  525,  kc. 
Elliot  V. 
Sleeper. 


New  York. 


Corson  «. 
Cairns,  cited 
sometimes 
Jackson  v. 
Caims,  20 
Johns.  R.  801. 

id. 


17  Johns.  R. 
548. 


Jackson  9. 
Tanderhey- 
den,  17  Jonas. 
R.ll7.*lftdD. 
281. 


husband  committed  by  attachment  for  not  performing  a  decree 
for  alimony.     See  Wheeler  v.  Wheeler,  a.  12,  s.  1. 

^  8.  con.  Was  an  action  of  covenant  against  the  deft's., 
and  also  two  wives,  of  a  lot  of  land  to  the  ph.,  and  they  cove- 
nanted the/  were  seised  in  fee  when  they  were  not ;  deed 
proved  and  appeared  not  to  have  been  signed  by  the  husbands 
of  the  two  wives.  Held,  1.  The  deeds  of  the  wives  were 
not  binding,  as  their  husbands  did  not  join  in  them.  2.  The 
wife's  deed  alone  is  not  valid,  except  her  release  of  dower. 
3.  It  was  correct  to  declare  against  the  deft's.  alone,  omitting 
the  wives,  for  they  conveyed  no  interest.  How  for  baron 
and  feme  must  join  in  a  deed  to  pass  their  respective  interests 
in  her  land.  The  wife  wrote  'I  Sally  Smith,  for  $100  con- 
veyed the  land  to  Asa  Davis,'  with  the  usual  words  and  cove- 
nants 83  if  she  were  sole ;  her  husband  added  '  I  William 
Smith,  &^.  for,  and  in  consideration  of,  one  dollar  to  me  paid 
by  Asa  Davis,  &c.  for  myself,  my  heirs,  &^.  quit  unto  Atm, 
the  said  Asa  Davis,  all  my  right  and  title  to  the  above  premis- 
es, against  the  lawful  claims  of  any  persons,  by  or  under  me. 
'  Signed,  Sallt  Smith,  and  Seal. 

'  William  Smith,'  and  Seal. 

Davis  was  a  bona  fide  purchaser  for  an  adequate  considera- 
tion ;  deed  valid,  though  the  husband  and  wife  used  different 
words  of  conveyance.  If  he  signs,  seals,  and  delivers  a  deed 
of  conveyance  with  his  wife,  though  he  is  not  named  in  the 
body  of  the  deed  as  a  grantor,  all  the  interests  of  both  in  the 
premises  passed.     Many  cases,  English  and  American,  cited. 

A  deed  executed  by  her  is  not  binding  on  her,  unless  duly 
acknowledged,  and  an  after  acknowledgment  by  her,  does  not 
relate  back  to  the  time  of  the  execution  of  the  deed  of  her 
land.  By  a  conveyance  of  land  to  them,  they  both  become 
'  seised  of  an  entirety,'  neither  of  them  can  dispose  of  any 
part  witliout  the  assent  of  the  other,  and  on  the  death  of  eith- 
er, the  whole  goes  to  the  survivor.  The  statute  sess.  9,  ch. 
12,  s.  6,  same  case  baron  and  feme  seised  of  her  lands,  she 
died  in  1795.  He  continued  possession,  claiming  them  as  his 
own,  built  on  them,  &^.,  and  in  1800  mortgaged  them  as  his 
own.  Held,  he,  after  her  death,  was  a  tenant  at  sufferance^ 
and  his  continuance  in  possession  was  not  adverse  to  her  heirs 
the  true  owners.  Her  estate  in  equity,  she  cannot  bind 
herself  by  her  covenant,  or  contract,  hence  a  deed  exe- 
cuted by  her  and  her  husband  with  covenant  of  war- 
ranty, does  not  estop  her  in  ejectment  sued  against  her 
after  his  death ;  bat  she  may  show  her  interest  in  the  land. 
No  action  lies  on  the  contract  of  baron  and  feme,  as  she 
cannot  contract.  Qmre^  as  to  her  being  estopped  in  such 
case,  cb.  115,  a.  4^  8.  32,  Colcord  v.  Swaim,  and  wife. 
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^  16.  The  court  will  not  grant  an  injunction  to  restrain  the  J.  Ch.  19. 
luisband   from  preventing  bis  wife's  solicitor  and  friends  from    ^rt,  22. 
having  access  to  her,  being  very  sick  in  liis  house,  to  enable       Con. 
her  to  execute  a  deed  of  appointment  under  a  power  in  her    s^-^^.^^ 
marriage  settlement,  it  not  being  proved  she  had  given  instruc- 1  Jacob  &  W. 
tions  for  such  a  deed.     If  her  husband  voluntarily  assign  a®** 
fund  in  court  belonging  to  her,  this  will  not  bar  her  right  by  ^' 
survivorship. 
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^  3.  eon,  I  Nott  and  M'Cord,  102,  like  authority.     NoAbt.  3. 
precise  form  of  words  necessary  to  make  a  bill  or  note.  Con, 

Only  notes  payable  to  order  or  bearer  for  money,  are 
negotiable  j  not  those  for  the  delivery  of  property  by  324 
of  Ann,  or  Act  of  Assembly  of  1798 ;  so  not  one  for  the 
payment  of  corn ;  1  Nott  &:  M'Cord,  255-256  :  nor  one  for 
paying  paper  medium.  1  M'Cord,  115. 

Judah  V.  Harris,  19  Johns,  R.  144.  A  promissory  note 
payable  '  in  bank  notes  current  in  the  city  of  J^ewYork,  b 
a  negotiable  note. 

^  9.  con.  When  done,  note  was  to  be  negotiable.  Aesump^  Havem  «. 
fit  on  two  notes,  count  on  each  note  against  \he  maker  in  HuDtiDgta*  l 
favor  of  the  pit.  as  endorsee  of  Jenkins  and  Havens,  the  pay- ^^^^^  *^"^ 
ees  in  common  form.  They  endorsed  for  the  maker^s  accom- 
modation, (deft.)  OR  its  being  dishonored  paid  it,  and  took  it 
up.  Jenkins  and  Havens  then  delivered  it  to  Havens  alone 
with  the  original  endorsement  on  it.  Held,  1.  that  Havens 
alone  might  sue  the  maker  (the  deft.)  as  endorsee.  2.  That 
the  negotiable  quality  of  the  note  was  not  destroyed  by  ad- 
vancing the  money  and  taking  it  up,  unless  done  with  intent 
to  pay  it.  3.  However,  where  in  such  a  case  its  negotiation 
may  work  a  wrong  to  any  persons,  parties,  such  a  payment  will 
be  deemed  to  extinguish  the  note  and  prevent  its  negotiability 
for  the  purposes  of  justice.  See  2  Greenl.  207,  s.  22.  Ch. 
39,  a.  5,  s.  2.  Ch.  20,  a.  20,  s.  30.  4.  A  note  overdue 
and  dishonored,  may  still  be  negotiated,  but  subject  to  all  the 
equities  between  the  original  parties.  See  the  case  of  Beck 
V.  Robly,  a.  9,  s.  7.  Callow  v.  Lawrence,  3  M.  &  S.  95.  Ter- 
ra V.  Birkley,  1  Wils.  465;  17  Mass.  R.  615.  So  subject 
to  equities.  See  a.  18,  1  N.  H.  Rep.  250.  Note  ceases  to 
be  negotiable  once  paid.     And  see  s.  22. 

What  is  a  negotiable  note.     An  instrument  in  writing  thus,  2  Coweo,  S86. 
'  due  to  S.  R.  or  bearer,   $200.26  for  value  received,'  is  a 
good  promissory  note  within  the  statute  of  Aon. 
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L  Ch.  20.      A  bill  or  note  to  be  negotiable,  must  be  absolutely  payable 

Art.  3.      in  money   alone,  hence  one  in  writing,  by  which  A  directs  B 

Con.       to  pay  C  or  bearer  $400,  and  take  up  AU  note  of  thai  amount^ 

s^-v-^/    though  accepted  by  B,  is  not  a  bill  of  exchange.     6  Cowen, 

108-109,  Cook  1?.  Satterlee. 
Art.  4.  §  1  con.  A  note  given  in  Massachusetts,  as  a  premium  note, 

Con.  on  a  policy  of  insurance,  on  a  vessel  engaged  in  the  African 

1  Nott  &         slave  trade,  or  on  any  such  slave    shipped  on  board  of  any 
M'Cord,  174-  yggggj^  jg  void  by  the  act  of  the  legislature  of  Massachusetts. 

2  Nott  fc         So  a  note  given  for  money  won  on  a  horse  race,  is  void.     So  if 
M,Cord,  102—  the  note  be  usurious ;  1  M'Cord,  360. 

^^^*       ^  §  I  con.  There   is  no   difference   between  an  endorsement 

Y^^*    •      of  a  note  by  a  party,  and  one  by  his  personal  representative.    2. 

»  »     u*«-  m   And  where  a  note  is  handed  over  for  a  valuable  consideration, 

2  Jacob  &  W.     _  -  •        r  I  1  •   1 

248.  the  endorsement  is  a  form  the  party  has  a  nght  to. 

'16  Mass.  R.         §  8.  Assumpsit  on  a  note  by  him,  made  to  Jeffi*y  and  Rus- 
B  ^~ii^^ ""     ®®"'  P*''^"^''^  ^^  trade.     They  endorsed  it  to  Russell,  one  of 
Swan!  '  ^^  ^'  them.     On  his  death,  his  executrix  sued  Swan,  the  maker. 
Held,  she  could  so  far  support  the  action  ;    but  barred  by  the 
statute  of  limitations,  for  tliough  attested,  the  attestation'  is  so 
confined  by  the  act^o  the  promisee,  (See  ch.  161,  a.  1,  s.  10,) 
as  not  to  aid  the  indorsee,  though  one  of  the  payees. 
16  Mass.  R.         If  the  payee  endorse  a  negotiable  note  to  A,  he  cannot  maiii- 
n^Mass  R.     ^^^^  ^"  action  on  it,  in  the  payee's  name,  without  his  consent. 
94_98.  ^  9.  Assumpsit  against  the  deft.,  as  endorser  of  a  note  made 

The  President,  by  B.  Eaton,  Jr.,  endorsed  to  said  bank.     Held,  the  cashier  of 
Diiectors,  and  a  bauk  may  endorse  a  note,  its  properly,  for  the  purpose  of  im- 
theTSartford    powering  a  person  to  demand  payment,  &c.,  (but  not  to  transfer 
Bank  ».  Barry,  the  })roperty,)  it  being  his  business,  ex  officio,  to  take  the  pre- 
liminary steps  to  a  suit :  2.  Held,  Eaton  could  not  be  a  witness 
to  prove  usury  in  the  sale  of  it;    for  his  signing  and  the  sale 
were  all,  in  fact,  at  one  time,  made  to  the  broker  in  Eaton's 
business,  at  usurious  interest.     The  deft,  contended,  the  usury 
1  Pick. R.  401.  was  after  Eaton  signed.     It  is  enough  the  agent  has  the  note  to 
Art.  7.     make  a  demand,  without  an  endorsement  or  written  power. 
Con.  §  6  con.  The  acceptance  of  an  order,  drawn  on  an  agent,  in 

1  M'Cord,  106.  possession  of  funds  out  of  which  it  is  to  be  paid,  fixes  the  funds 
irrevocably,  and  is  a  good  assignment  thereof,  the  funds  do  not 
become  assets,  on  the  death  of  the  drawer ;  and  if  the  agent 
himself,  have  a  lein  on  the  funds,  when  the  drawer  dies,  the 
1  M'Cord.  408.  agent  may  sell  the  property  and  retain  his  own  debt,  and  pay 
the  order,  and  not  be  liable  as  executor  de  son  tort :  and  if  the 
deft,  accept  a  bill,  on  condition  that  certain  goods  of  the  drawer 
shall  be  sold  before  the  bill  become  due,  and  before  it  is  due, 
the  goods  are  attached  by  the  drawer's  creditor  in  the  hands  of 
the  acceptor,  and  before  sold;  he  is  discharged  of  his  accept- 
ance, as  the  law  prevents  the  sale  of  the  goods,  and  prevents 
the  condition  being  performed. 
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§  1  con.  A  bona  fde  holder  for  a  valuable  consideration  of  J.  Ch.  20, 
n  check  payable  to  bearer,  addressed  to  a  particular  person,     ^rt.  .8 
may  recover  ig  an  action  against  the  drawer,  for  money  had  and        Con 
received ;  and  1  Rand.  R.  12.  3  Pick.  R.  18,  Ellis  v.  Wheeler,    v^-.,^ 

§  1  con.  If  the  demand  made  on  the  maker  of  a  promissory  j^^.  9. 
note  be  such  as  he  is  bound  by,  the  endorser  cannot  object  that  q^^^ 
it  was  not  made  according  to  legal  forms :  2.  Notice  to  the 
endorser  of  non  payment  by  the  maker,  is  sufficient,  if  put  into 
the  post-office  at  any  time  during  the  day,  succeeding  the  day 
the  same  is  payable.  17  Mass.  R.  449 — 454,  Whitwellfe  al.  v. 
Johnson,  Jr. 

§  9.  Bank  usage  admitted,  by  which,  payment  of  a  promissory  Art.  10. 
note  is  to  be  demanded  ihe  fourth  day,  at  the  banks  in  the  district.    Con. 
after  the  time  limited  for  the  payment  of  it,  in  order  to  charge  ^^g®  «*  ^^' 
the  endorser.     This  usage  is  admitted  to  be  proved,  in  order  to  pit.  in  crror^v^ 
ascertain  the  understanding  of  the  parties,  with  respect  to  their  the  Bank  of  ' 
contracts,  made  with  reference  to  it ;  the  declaration  against  the  ^<>*<>'"'>>»- 
endorser,  in  such  case,  must  lay  the  demand  on  the  fourth  day, 
not  on  the  third. 

Like  usage  of  the  fourth  day,  allowed  not  necessary  per-  jj  ^j,ga^  431 
sonal  knowledge  of  it  be  brought  home  to  the  endorser;  no  pre-— 441,  Mills 
cise  form  of  notice  to  him,  is  necessar}' ;  not  necessary  in  it  to  fl^'J"^*^  ** 
state  who  is  the  holder,  nor  that  the  note  was  demanded  at  the    '    ' 
bank  where  payable,  though  this  fact  must  be  proved  at  the  trial ; 
nor  will  a  mistake  of  the  date  of  the  note  in  the  notice,  vitiate  it, 
if  enough  be  stated  in  it  to  give  the  endorser  sufficient  knowledge 
of  the  particular  note  dishonored     A  rule  of  court,  dispensing 
with  proof  of  execution  of  the  note  may  be  valid,  unless  the 
party  annex  to  his  plea,  an  affidavit  that  the  not6  was  not  exe- 
cuted by  him. 

§  6  Con.  Action  against  the  endorser  of  a  promissory  note,  j  j^^^^  ^ 
Held,  if  the  maker  die,  the  holder  still  is  bound  to  due  diligence  MTord,  488 
to  get  payment  from  his  representatives,  and  to  search  the  proper —^^• 
offices  of  the  district,  to  find  who  they  are,  and  if  not  to  be  found, 
then  a  demand  is  to  be  made  at  the  usual  residence  of  the 
maker  when  he  died  ;  and  this  is  sufficient,  with  timely  notice 
of  failure  to  the  endorser.  By  usage,  the  demand  must  be  on 
the  last  day  of  grace  ;  protest  may  be  the  same  day,  and  on 
this  day,  the  maker  may  be  sued  ;  but  1  Nott  &:  M'Cord ; 
no  demand  is  necessary  where  the  note  is  void,  as  a  gaming 
note,  &c.;  and  do.  251-257;  nor  if  the  drawer  of  a  bill  of 
exchange  inform  the  payee,  the  funds  are  withdraw^n  from  the 
drawee :  same  doctrine  as  to  inland  bills  and  checks  on  banks. 
So  if  the  drawer  forbid  the  payment,  and  inform  the  payee 
thereof.  See  further  cases  as  to  demand  and  notice,  2  Nott  & 
M'Cord,  433,  fee;  1  Nott  &£  M'Cord,  116-120-466  ;  2  Nq^t 
&  M'Cord^  283  to  291 ;  1  M'Cord,  339 ;  4  Rand.  164, 
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I.  Ch.  20.      2  Greenl.  207-213;   Mead  v.  Small;    supports  s.  9;   this 

Art,  10.     tenth  article  as  to  notice. 

Con.  ^  9.  If  the  maker,  after  making  the  note,  move  into  another 

s^^^y^-^^    state  or  jurisdiction,  it  is  sufficient  to  present  the  note  at  his  for- 

9  Wheat.  608  mer  place  of  residence.     The  removal  in  this  case,  was  from 

—^2.  the  district  of  Columbia  into  Maryland,  about  nine  miles  :   the 

main  stress  was  laid  on  the  change  of  jurisdiction. 
2N.  H.Bcp.       §  13.  The  holder  of  a  promissory  note,  cannot  recover  of 
Emcreonf'*^'  the  endorser,  though  negotiated  long  after  due,  unless  he  proves 

some  demand  on  the  maker,  and  notice  to  the  endorser. 

iPick^R.  401      §  17  con.  Post-office  notice.     Held,  if  the  endorser  live  in 

^18,  Shed  r.  another  town,  it  is  sufficient  to  put  notice  into  the  post-office^ 

'^^*  though  never  received :  2.  If  he  do  not  live  in  a  post  town,  it 

is,  perhaps^  sufficient  to  send  the  notice  to  the  nearest  post  town : 

^  3.  He  may  bo  sued  the  same  day  the  note  becomes  due ;  but 

after  notice  is  put  into  the  post-office,  though  the  writ  be  served 

before  tlie  notice  can   be  received  by  the  course  of  the  mail. 

Numerous  cases  cited  by  the  court  and  counsel. 

§  21  con.  Going  with  a  promissory  note,  to  demand  payment 

to  the  place  of  business  of  the  makers,  in  business  hours,  and 

1  Pick.  R.  413  finding  it  shut,  is  using  due  diligence.     The  contents  of  written 

— 414— «  do.    notice  given  to  an  endorser  of  a  promissory  note,  may  be  proved 

180—183.        \^y  parol,  and  without  giving  notice  to  produce  the  writing.    In 

computing  time,  Sunday  is  not  to  be  reckoned.     Neither  the 

4  Rand.  164 l^oWer  or  notary  is  bound  to  know  where  the  endorser  resides. 

177.  If  a  bill  be  returned  protested,  and  the  drawer,  on  demand  of 

payment,  promises  to  pay  it,  he  is  held,  and  cannot  object  want 
of  notice  of  the'  protest ;  2  East,  469  ;   see  s.  55,  waiver  of 
notice;  12  East,  28  ;  13  East,  417  ;  2  Camp.  188-474. 
4  Rand.  653—      ^  bill  is  presented  to  the  drawee,  and  not  accepted  or  paid 
563.  by  him,  notice  need  not  be  given  to  the  endorser,  if  tlie  bill  be 

drawn  and  endorsed  for  the  drawer's  accommodation,  with  the 
endorser's  knowledge ;  and  no  expectation  the  drawer  would 
pay  the  bill.  See  art.  20,  s,  49;  s.  58,  art.  10;  Selw.  N.  P. 
324  ;  15  East,  216  ;  4  Taunt.  731 ;  3  Greenl.  147-156  ;  11 
Wheat.  171-184;  5  Cowen,  303-309,  Mead  v.  Engs;  what 
18  due  notice  by  mail,  from  endorser  to  endorser,  to  the  maker 
of  a  bill. 

^  23  con.  Assumpsit^  endorsees  against  the  endorser  of  a 
4  Pick.  525—  promissory  note.  The  ph.,  who  lived  in  New  York,  observed, 
when  he  received  the  note  to  the  deft.,  who  lived  elsewhere, 
that  he  had  no  confidence  in  the  other  parties  to  the  note,  and 
did  not  know  them,  and  should  look  wholly  to  the  deft. ;  and 
he  replied,  he  should  be  in  New  York  when  the  note  became 
due,  and  would  take  it  up,  if  not  paid  by  any  other  party  to  it. 
Held,  the  deft,  waived  his  right  of  notice  of  the  dishonor  of  the 
note,  and  that  an  attempt  on  the  pit's  part,  to  give  such  notice, 
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did  not  affect  the  questioD ;  and  3  Greenl.  233,  Hill  v.  MerriU ;  I.  Ch.  20. 
1  N.  H.  Rep.  143-144  ;  days  by  post  computed.  ^rU  10. 

§  55.  can.    And  to  consider  bim  as  waiving  notice,  he  must    Con. 
know  the  circumstances  and  facts,  also  the  legal  effects,  as  his   N^rv""^ 
legal  discharge,  &c.     12  Wheat.   183-193  ;  4  Dall.   109  ;  4 
Taunt.  93 ;  2  D.  &  E.  713  ;  Starkie's  Evid.  272. 

And  5  Pick.  436-447 — Taunton  Bank  v.  Richardson  &:  Lord 
Assumpsit  on  a  prom,  note  made  by  Cusbing  &  Appleton  of  Sa- 
lem to  the  defts.  of  Boston,  dated  Aug.  16,  1824,  for  $2000, 
payable  in  60  days  and  grace,  at  Taunton  Bank,  endorsed  by 
the  defts.,  and  discounted  at  said  bank^-declaration  alleged  due  ^ 
notice  to  the  defts.  of  nonpayment  of  the  note — and  a  count  for 
money  had  and  received — Held,  1.  The  testimony  of  the 
cashier  that  a  letter  was  received  by  him  or  a  director,  and  that 
each  of  them  had  searched  for  it,  and  that  it  was  probably  lost 
when  a  fire  happened  at  the  bank,  is  not  sufficient,  without  the 
affidavit  of  the  director  also,  to  let  in  parol  evidence  of  the 
contents  of  the  letter ;  for  the  testimony  the  director  had  search- 
ed is  but  hearsay.  2.  But  if  the  cashier  had,  also,  testified  the 
letter  was  kept  on  the  files  of  the  bank,  it  seems  this  had  been 
sufficient.  3.  Presumptive  evidence  of  the  loss  of  a  paper  is 
sufficient  to  let  in  parol  evidence  of  the  contents.  4.  In  an  ac- 
tion against  the  endorser  of  a  note ;  proof  of  a  waiver  of  no- 
tice will  support  the  allegation  of  actual  notice.  5.  Where  the 
endorser  of  a  notq  applied  to  a  bank  to  have  it  discounted,  and 
promised  to  attend  to  the  renewal  of  it,  and  to  take  care  of  it, 
and  directed  notice  to  the  maker  be  sent  to  his  care,  and  such 
notice  was  sent  accordingly.  Held,  this  was  a  waiver  of  a  regu- 
lar demand  and  notice ;  at  least,  from  it  a  jury  might  infer  a 
waiver. 

^61.  Due  notice  though  several  days  passy  &c.     As  where 
A's  traveller,  a  tradesman,  received,  in  business,  a  prom,  note, 
he  delivered  to  his  master,  not  endorsed  by  said  agent.     The 
note  was  dishonored  and  returned  to  A.     He  not  knowing  the 
next  preceding  endorser,  wrote  to  his  said  agent,  then  absent,  to  i  Bam.&  Cren 
inquire  respecting  it.      Held,  no  laches  in  A,  though  several  246-247,  Bald- 
days  elapsed  before  he  received  an  answer,  and  gave  notice  to  ^"of"/*  2**®" 
the  next  party,  as  A  used  due  diligence  m  ascertainmg  his  address,  and  another. 

§  62.  The  deft.,  payee  of  a  negotiable  promissory  note,  en- 
dorsed it  thus — ^  for  value  received,  I  sell,  assign,  and  guaran^ 
the  payment  of  the  within  note  to  J.  A.  or  bearer.'  Held  an 
absolute  engagement,  that  the  maker  should  pay  the  note  when 
due,  or  that  the  deft,  would  pay  it  himself ;  hence  the  pit.  was 
not  bound  to  prove  a  demand  of  payment,  and  notice  of  i^o^' mo^^^La. 
payment,  as  in  common  cases.  R.  ses. 

^  63.  When  a  bill  is  drawn  payable  at  sight,  or  so  many 
days  after  sight,  there  .is  no  fixed  rule  for  its  presentment,  but 

VOJL.  IX.  9 
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1.  Ch.  20  the  holder  roust  use  due  diligence  to  put  the  bill  into  circulation. 
Art.  10.     Robinson  v,  Ames,  20  Johns  R.  146— due  notice  or  not,  168- 

Con.        176-372.     18  do.  230-327-432. 
V^^^v^'^        ^  64.  lAabUity  of  a  bank  receiving  notes  to  colled^  to  give 
notice,  &^.   When  a  note  is  endorsed  and  delivered  to  a  bank  to 
'    collect,  it  impliedly  by  promises,  if  it  be  not  paid,  to  give  due  no- 
tice to  all  the  endorsers,  and  if  the  bank  fail  so  to  do,  the  holder 
has  assumpsit  against  it  for  the  non-feasance  ;  the  deposit  of  tlie 
Smedes  o.       note,  and  the  probable  profits  to  arise  from  the  money  remaining 
2f"f*^u^  Hl*^**'"  the  bank  after  paid,  being  a  beneficial  act,  and  affording  a 

20  Johns  R.  ,  •  i        •    ^  °         i  Vi       i    i  ° 

872 ;  do.  867.  go^d  Consideration  to  support  such  promise.     See  below. 

4  65.  The  law  (in  Kentucky,)  requires  no  greater  diligence 
2  Littell  IS.     in  giving  notice  of  the  dishonor  of  a  bill,  from  the  person  to 

whom  transmitted  for  collection  at  the  place  of  payment  than  it 

requires  from  the  endorser  or  holder. 
8mede?*8^  •*     \  66.  Error  from   the   Supreme   Court  to  the   Court  of 
Coweo/eea-    Errors — Judgment  affirmed — and  added,  the  endorsement  and 
685.    Same     delivery  of  a  prom,  note  to  a  bank,  or  its  request,  is  a  sufficient 
caMasin  §  W  gyjjgjjjg|.g^jQjj  f^j.  gj,  undertaking,  on  the  part  of  the  bank,  to 

charge  the  endorser  by  a  regular  notice  of  non-payment,  and 
if  it  neglect  so  to  do,  the  owner  or  holder  so  promised,  may 
have  an  action  against  it,  and  recover  damages  for  the  neglect— 
the  receipt  of  the  note  and  neglect,  is  mismanagement.  2.  An 
objection  not  made  in  the  Supreme  Court  cannot  be  made  in  the 
Court  of  Errors.  3.  A  corporation  may  make  any  contract, 
to  do  an  act,  at  any  place,  if  such  contract  be  within  the  scope 
of  its  general  powers.  4.  What  is  a  reasonable  time  withiri 
which  a  note  payable  on  demand,  should  be  presented  for  pay- 
ment, in  order  to  charge  the  endorser,  depends  on  the  facts  of 
the  case,  to  be  proved  at  tlie  trial — note  had  been  due  6  months 
when  delivered  to  the  bank.  Cited  for  the  bank  ;  8  Johns.  129 
474;  7  Cran.  217;  Chit,  on  bills,  350;  said  tliere  was  no 
sufficient  consideration,  and  cited  4  Johns.  R.  84 ;  1  Cain.  R. 
347  ;  Doug.  730 ;  5  Johns.  430  ;  1  D.  &i  E.  161.  Against  the 
bank  ;   2  Co  wen  R.  31,  as  to  objections — as  to  consideration, 

1  Com.  on  Cont.  16-17;  Cro. 'El.  218  and  63;  .70-150; 
Dyer,  272  ;  2  Ld.  Raym.  909,  Coggs  v.  Bernard ;  Stra.  101 1  ; 

2  Burr.  1159  :  Com.  D.  Pleader,  87  ;  1  Vent.  119 ;  Hard. 
222  ;  Bui.  N.  P.  321  ;  Barn.  452  ;  3  Taunt.  415  ;  Com.  D. 
Action  on  Assumpsit,  B.  1-2.  s.  11.  5D.  and  E.  143-148. 

Art.  14.  ^  i  con.  A  note  payable  to  A  or  order,  cannot  be  sued  in  the 

^^^*  name  of  an  endorsee,  unless  negotiated  by  the  same,  A  meant  to 

J^MJlg^P*  be  the  payee :  2.  Where  no  particular  person  of  that  name  was 
terv.Shattuck.  intended  to  be  the  payee,  or  had  any  interest  in  the  note,  the 
&  al-  name  of  the  payee  is  to  be  viewed  ^sfiditious :  3.  In  such  cases, 

where  money  passed  between  the  parties  to  the  action,  a  re- 
covery may  be  had  on  the  money  counts :  4.  And  when  it  did 
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iK>l  pass  between  them  a  recovery  can  be  had  on  a  count,  alleg-  L  Ch.  20. 
ing  the  note  to  be  payable  to  bearer.     Many  cases  cited  ;  and    Art.  16. 
1  N.  H.  Rep.  286-289,  as  to  blank  endorsements,  &c.  Con, 

^  4.  A.  D.  1829.  Mr  Angel  states  damages  further,  to  be 
thus :  ^  the  rule  for  instance,  in  New  York,  has  been^  that  the 
holder  of  a  bill  drawn  there,  at  a  place  out  of  the  United 
States,  protested  for  non  acceptance  or  non  payment,  is  entitled 
to  recover  of  the  drawer  or  the  endorser,  the  amount  of  the  bill 
at  the  rate  of  exchange,  or  the  place  on  which  the  bilfwas  dcawn, 
at  the  time  of  notice  given  to  the  party,  to  be  charged,  and  ttoenty 
per  cent,  damages  on  the  amount  of  the  bill,  at  the  rate  of  exchange; 
the  expenses  of  protest,  and  interest  on  the  aggregate  amount  of 
the  bill  and  damages  from  the  time  of  notice  given.'  The  for- 
mer construction,  &x;.,  speaking  of  foreign  bills,  refers  for  the  pre- 
sent construction  to  Graves  v.  Dash,  in  error;  12  Johns,  R.  17, 
which  is  thus  :  the  holder  of  a  bill  of  exchange,  drawn  in  New 
York,  on  England,  returned  protested  for  non  payment,  is  en- 
titled to  recover  of  the  drawer  or  endorser  here,  the  contents  of 
the  bill,  at  the  rate  ofexchawe^  or  the  price  of  bills  on  England 
at  the  time  of  the  notice  of  the  dishonor  of  the  bill,  with  twenty 
per  cent,  damages,  and  interest :  the  rate  of  twenty  per  cent,  is 
also  the  rule  in  Missouri,  Alabama,  Louisiana,  Illinois,  Connec- 
ticut, and  Delaware,  on  bills  payable  out  of  the  United  States. 
In  Pennsylvania,  twenty  per  cent,  on  a  bill  payable  in  Europe ; 
in  Madeira,  Spanish  Maine,  or  Mexico,  fifteen  per  cent. ;  in 
any  other  place  out  of  the  United  States,  twentyfive  per  cent, 
interest  on  the  amount  of  the  bill,  damages  and  charges  of  pro- 
test, from  the  time  of  notice  ;  in  all  these  cases,  the  amount  of 
the  bill  and  damages  is  ascertained  by  the  bill  of  exchange,  or 
the  value  of  the  currency  mentioned  in  the  bill  at  the  time  of 
notice. 

In  Maryland,  on  a  bill  payable  out  of  the  United  States,  the 
value  of  the  bill  is  recoverable  at  the  rate  of  exchange ;  fifteen 
per  cent,  on  the  value,  damages,  costs,  and  protest,  and  interest 
on  the  value  of  the  principal  sum  in  the  bill,  from  the  time  of  the 
protest. 

In  Ohio,  Indiana,  and  S.  Carolina,  damages  fifteen  per  cent. 

^  4.  A  note  is  endorsed  to  a  person  absent,  and  sued  before  Art.  18. 
he  returns,  he  assents  to  the  action  after  his  return,  this  sustains      Con. 
it ;  3  Greenl.  73,  s.  75,  see  Bowman  v.  Wood,  a.  21,  s.  95.  a. 
21,  s.  19-49,  a.  10,  s.  49;  3  Cranch.  208  ;  11  Johns.  R.  52. 

§  2  con.  As  to  negotiable  orders,  where  a  note  given  for  the  Art.  19. 
balance  of  an  account  does  not  discharge  it.  Con. 

%  33  con.     If  A  subscribe  a  promissory  note,  and  add  to  his  Art.  20. 
signature  the  words  *  agent  for  B,' A  is  not  liable  on  his  own     Con. 
promise,  if  authorised,   &^. :    if  not,  he  is  liable  in  a  special  16  Mas.  R. 
action,  on  the  case  stating  the  facts.    .  ^^* 
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L'Ch.  20.      §  3^  <^o^'  When  a  note  has  been  once  paid,  it  ceases  to  be 

Jlrt.  20.  negotiable,  and  the  endorser 4s  a  witness  to  pi^ve  payment,  &cc.y 

Con.       before  endorsement,  this  the  endorsee  knew,  cited  Chilty  on 

Bills,  253;  Blake  v.  Sewall,  a.  3,  s  22,  a.  3,  s.  9,  a.  20,  s.  50. 

2  N.  H.  Rep.  212. 

^  45  con.  Promissory  note  payable  on  demand^  is  due  present* 
Sice  V.  Cud-    ]y ;  and  to  charge  the  endorser,  payment  must  be  demanded  of  the 

1  Cowen  ^97  *^®^^*'»  ^"^  notice  of  non  payment  must  be  given  to  ihe  endors- 
-411.      '        er,  within  reasonable  time  after  the  date :    2.  What  is  such, 

when  the  facts  are  ascertained,  is  a  question  of  law  the  court 
decides  :  3.  Five  months'  delay  is  too  long  when  all  the  parties 
reside  in  the  same  city.  Numerous  cases  cited,  near  all  found 
in  this  chapter,  added  the  common  doctrine,  that  if  the  endorser 
makes  an  offer  to  pay,  &lc.,  it  has  no  effect,  unless  the  pit.  shows 
affirmatively,  he  made  it,  knowing  all  the  circumstances  of  the 
case,  as  to  reasonable  time,  &c. ;  also  ch.  50,  s.  16,  and  cases 
there  cited,  and  4  Barn.  ^  Cres.  330. 

2  N.  H.  Rep.  ^  50.  Assumpsit  on  a  note  conditionally  made  void ;  as  where 
ifood^**  Lc  -  ^  ^^^^  ^  "<^^®  payable  to  B  or  order,  at  a  future  day,  and, 
vett.  ^  ^       '  under  the  note,  an  agreement  was  written  and  signed  by  A 

and  B,  that  A  should  do  certain  acts  by  a  certain  dny,  which 
acts  being  done,  B  to  relinquish  all  claims  on  the  notes,  and  the 
note  and  agreement  were  lodged  in  C's  hands,'  who  was  to  de- 
liver the  note  to  B,  if  A  failed  to  perform  by  the  term  stipu- 
lated, and  A  failing,  C  separated  the  note  from  the  agreement, 
and  delivered  it  to  B,  who  endorsed  it  to  D ;  D  as  endorsee, 
recovered  against  A.     A  note  given  for  a  breach  of  covenant, 

p.  212.  pays  for  it,  &c.     Note  once  paid,  ceases  to  be  negotiable,  and 

the  endorser  is  a  witness  to  prove  part  payment  before  the  note 
was  negotiated.  See  a.  3,  s.  9,  a.  20,  s.  36.  This  case  shows, 
1.  That  a  contract  may  be  made  and  signed,  and  below, 
a  condition  may  be  annexed  and  signed,  all  one  contract 
conditional ;  but  if  the  contractor  do  not  perforin  the  con- 
dition, and  thereby  the  6rst  part,  the  contract,  becomes  abso- 
lute, the  second  part,  the  condition,  may  be  taken  off,  and  leave 
the  first  part  valid  by  itself.  2.  That  a  note,  or  any  other  ne- 
gotiable contract,  once  fairly  paid  or  satisfied,  ceases  to  be 
negotiable,  then,  3.  it  becomes  like  other  contracts,  and  any 
endorser  on  it  becomes  a  witness. 
Art.  21.  ^5  con.  If  a  note  be  on  condition,  the  condition  and  whole 
Con.       contract  must  be  stated  in  the  declaration,  that  the  deft,  may 

4  Pick.  88-87.  kpQ^  jq  ^jjat  he  is  to  answer  5  and  when  the  condition  is  not 
so  stated,  throws  a  fatal  variance  between  the  declaration  and 
evidence.  See  the  next  preceding  case.  It  appears  to  me 
the  condition,  not  performed,  in  such  case  ought  not  to  be  taken 
off,  but  remain,  and  the  whole  contract  declared  on,  stating  the 
DOQ  performance  of  the  condition. 
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t^  42  con.  A  party  who  has  put  his  name  to  a  negotiable  se-  I.  Ch.  20. 
cnrity,  is  not  a  competent  witness  to  prove  that  at  the  time  he     Art.  21. 
gave  it  currency,  it  was  void.     This  was  acquiescing  in  Jor-       Con* 
dan  and  Lasbrook ;  for  this  and  other  reasons  we  may  consider    v^pv'^i^ 
it  doubtful  law,  at  least.    1  N.  H.  Rep.  60,  Houghton  v.  Page. 

§  52  con,  A  merchant  in  New  York,  sold  goods  there,  and  s  Pick.  12-14, 
received  the  purchaser's  n«^ofuri/e  note  in  full,  for  the  goods  Jj^J"*^'^*^''- 
held  in  Massachusetts,  no  payment  of  the  account,  because  so  ^  •'•^"'^ 
is  the  law  in  New  York  :  the  court  must  have  understood  there 
was  no  actual  agreement  to  take  the  note  in  full  discharge  of 
the  account,  for  if  so  agreed  it  was  payment,  as  any  account  or 
simple  contract  may  be  paid  and   discharged  by  actual  agree- 
ment of  the  parties,  founded  on  a  good  consideration,  and  the 
notice  is  this-— expressed  to  be  for  value  received. 

^  67.  The  endorsee  of  a  negotiable  note  sued  the  maker.     Its  Pick.  228. 
was  fraudulently  endorsed  by  the  payee  after  it  was  dishonored. 
Under  the  general  issue,  the  deft,  was  allowed  to  prove,  the 
payee  gave  notes  to  him,  the  maker,  before  the  endorsement, 
which  notes,  given  by  the  payee  to  the  maker,  were  for  monies 
rc^ceived  on  the  note  made  by  him :  2,  And  nearly  the  same  p-  812,  &c. 
principle,  as  in  an  action  by  the  endorsee  against  the  maker  gJI^hMte. 
of  such  note,  endorsed  when  over  due,  the  deft,  may  show  in 
defence,  a  negotiable  note  made  to  him  by  the  payee,  on  prov- 
ing it  was  intended  as  evidence  of  a  payment  of  the  note  in 
suit:  3.  So  he  may  file  in  a  set-off  of  such  a  note  made  to  him  by 
the  payee  before  he  had  notice,  the  note  in  suit  was  assigned  : 
4.  But  if  he  do  not  file  such  note  in  set-off,  nor  prove  that  it 
was  given  as  evidence  of  payment,  he  cannot  use  it  in  his  de- 
fence :  5.  It  is  no  objection  to  such  set-off,  that  the  deft,  has 
sued  the  note  filed.     When  a  note  is  expressed  for  value  re- id.  p.  S9i. 
ceived,  it  may  be  proved  there  was  no  consideration  as  be- 
tween the  parties. 
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§  2.  con.  The  vendor's  right  in  cases  of  insolvency,  to  stop  Art.  1. 
goods  for  the  non  payment  of  the  purchase  money,  is  confined    Con. 
to  cases  where  the  goods  are  still  in  transitu  to  the  vendee. 
2  Mason,  236—240,  Conyer   fc  al.  v.  Ennis  and  others,  ad- 
ministrators. 

§  6.  The  property  in   goods  in  a  bill  of  lading  passes  by  Chandlers, 
the  assignment  of  Wy  bond  Jide^  (or  a   fair  consideration,  and  ^^"'j^^^j^^ 
vests  the  legal  interest  in  the  assignee,  though  assigned  imme- 
diately after  the  arrival  of  the  vessel .  in  port .  2.  The  sbip- 
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I.  Ch.  21.  owner  having  no  lien  for  freight,  after  the  bill  was  so  assigned. 

Art.  1.     sold  the  goods  at  auction  to  pay  the  freight.   .  Held,  his  sal& 

Con.       was  a  conversion,  and  he  was  liable  in  trover  at  the  suil  of 

N^F%^<^    the  assignee  of  the  bill  of  lading. 

Akt.  2.  ^  ^'  c^^'  To  the  same   point,  stopping  goods  in  transitu^ 

Con.  and  2  Pick.  206—214,  Parks  v.  Hall. 

Select  items  from  the  Com.  Code  of  France,  art.  281  pre- 
scribes what  it  must  contain,  minutely  and  clearly  :  art.  282 
directs  four  originals  at  least ;  one  for  the  shipper,  one  for  the 
consignee,  one  for  the  master,  and  one  for  the  owner  of  the 
vessel — all  to  be  signed  by  the  shipper  and  master  in  twenty- 
four  hours  after  the  delivery  of  the  goods  on  board.  In  the 
same  time  the  shipper  must  furnish  the  master  with  the  cus- 
tom house  certificates  for  the  goods  shipped.  By  art.  283 
this  bill,  so  formed,  is  legal  evidence  between  all  the  '  parties 
interested  in  the  shipment,  and  between  them  and  the  in- 
surers.* 
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Art.  1.  §  10.  con.  The  power  to  make  by-laws  is  incident  to  the 

Con.  whole   body  of  every  corporation,  and  therefore  if  a  charter 

4  Baru.  &        give   a  select  body  a  power  to  make  them  touching  certain 

'^  *  matters  therein  specified,  that  does  not  take  away  from  the 
body  at  large  their  incidental  power  to  make  by-laws,  touch- 
ing other  matters  not  specified  in  the  charter. 

5  CoweD,  436.      The  elections^  fyc.  in  corporations.     Case  of  Holmes  and 

ten  others.  Motion  to  establish  the  election  of  Zebedee  Ring 
and  twentyfour  others,  who,  as  the  mover  claimed,  had  been 
chosen  directors  of  the  Tradesmen  Insurance  Company,  in 
the  city  of  New  York,  on  affidavits,  &tc. :  was  incorporated 
March  14,  1825.  Points  decided  or  admitted,  1.  Notice  of 
a  motion  under  the  act  to  facilitate  proceedings  against  incor- 
porated companies,  he.  Sess.  48.  ch.  325.  s.  9.  which  draws 
in  question  the  election  of  directors  of  a  company,  is  sufficient, 
if  served  on  the  directors  whose  election  is  questioned  :  need 
not  be  on  those  whose  seats  are  not  questioned  :  2.  Nor  need 
notice  be  given  to  persons  whose  right  to  vote  is  in  question  : 
3.  The  proceedings  are  in  the  first  instance  the  same  as  upon 
an  ordinary  non-enumerated  motion,  and  counter  affidavits 
need  not  be  served  :  4.  One  in  whose  name  stock  stands  on 
the  books  of  such  company,  as  trustee^  cannot  vote  on  such 
stock ;  the  vote  belongs  to  the  cestui  que  trust :  5.  A  com- 
pany cannot  hold  its  own  stock,  so  as  to  give  its  directors,  or 
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• 

trustees,  a  right  to  vote  upon  it :  6.  But  it  may  take  its  own  I.  Ch.  22. 
stock  in  pledge  or  a;s  security  for  a  debt  due  to  it,  where  this  is     Art.  1. 
necessary  :  7.  Form  of  a  rule  for  setting  asid^  an  election  of       C(m. 
directors,  and  ordering  a  new  election  pursuant  to  the  statute    ^^-^^-<^ 
sess.  48.  ch.  325.  s.  9. 

The  deft,   cannot  show  the  corporation  has  forfeited  its  Venum  Reli- 
rights  by  misuser  or  nonuser  :  the  forfeiture  can  be  taken  ad- J^***^  *"*!!?* 
vantage  of  only  in  the  people  s  suit.      Ihe  trustees  defucto^tee  thereof,  o. 
as  in  other  corporations,  though  irregularly  elected,  yet  are  in  Hllla^  6  Cow- 
colore  officiij  and  their  proceedings  are  valid  till  they  are  oust- *°*     " 
ed  by  judgment  at  the  suit  of  the  people. 

Held,  a  foreign  corporation  may  sue  in  the  supreme  court  NTew  Jersey 
of  New  York,  and  if,  after  action  commenced,  the  act  of  in-?^*'*^*^!^! 
corporation  is  repealed,  and  its  property  vested  in  trusteeS)47. 
who  are  authorised  to  sue  and  be  substituted  for  the  corpora- 
tion for  suits  brought,  on  motion,  the  trustees  may  be  admitted 
parties  to  the  suit  instead  of  the  corporation.     The  statute 
which  repealed  the  charter  of  the  bank  vested  its  property  in 
three  trustees.     See  4  Johns.  Ch.  R.  370,  372 ;  8  Wheat. 
464 — 496,  Society,  &c.  v.  New  Haven  ;  4  Cowen,   529 — 
630. 

In  Massachusetts  general  bank  act  of  February  28,  1829, 
there  is  a  proper  clause  (new)  authorising  the  banks  '  to  bar- 
gain, sell,  and  dispose  of  their  real  estate. 

Statute  in  Pennsylvania  granted  writs  of  attachment  against  is  Serg.  &  R. 
foreign  *  persons,^  and  the  question  was,  whether  a  foreign  at-  ^'^^• 
tachment  lay  against  a  corporation  created  by  a  statute  of  a 
sister  State,  as  Massachusetts,  &c.  The  pit.  issued  a  foreign 
attachment  against  the  Commercial  Insurance  Company  of 
Boston  and  attached  property  of  it  in  the  hands  of  A  and  B, 
as  garnishees :  motion  to  dissolve  the  attachment,  because 
issued  against  a  foreign  corporation.  It  seems  to  have  been 
held  by  a  majority  of  the  court  that  the  attachment  was  valid. 
Duncan,  J.  dissented.  He  thought  ^  persons,'  in  the  act, 
meant  natural  persons,  and  cited  16  Johns.  6.  In  several 
books  a  corporation  is  considered  a  moral  person.  In  this 
case,  as  in  scores  of  others,  Pennsylvania  calls  Massachusetts, 
for  instance,  a  sister  State,  yet  views  her  as  a  foreign  State. 
It  seems  hardly  consistent  that  two  sister  States  should  be 
foreign  to  each  other.  It  seems  we  have,  in  some  measure, 
to  learn  the  true  relation  of  our  States  to  each  other  and  to 
the  Union.  It  seems  strange  that  sister  States  should  be  alien 
to  each  other. 

§  32.  con.  It  may  be  observed  in  this  case  there  was  no 
plea  in  abatement,  that  some  of  the  subscribers,  so  promisors, 
were  not  joined  in  the  action  ;  nor  was  it  noticed  by  court  or 
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L  Ch.  22.  counsel  tliat  the  pit.  as  one  of  the  subscribers,  was  one  of  the 

Art.  1.     promisors,  so  one  partner  suing  the  rest,  &^.     See  ch.  52.  a. 

Con.       1.  s.  5,   this   last   circumstance   defeated   the    pit's,    action. 

N^F%^<^    1  Barn.  St  Ores.  74.     3  Greenl.  187  :  case  of  a  joint  fund,  &£• 

20  Johns.  R.         Subscription  on  condition  valid.     The  deft.,  with  others,  io 

T'wien^^^^  writing,  engaged  to  pay  the  several  sums  they  subscribed  to 
the  pits.,  a  committee,  appointed  by  the  members  of  a  church 
to  obtain  subscriptions,  and  contract  to  repair  it.  In  the  writ- 
ing was  a  proviso,  to  be  void  if  a  sufficient  sum  was  not  raised 
to  repair  it :  the  committee  contracted  with  A  to  repair  the 
church,  who  took  the  subscription,  about  half  the  sum,  in  pay- 
ment, and  agreed  to  raise  the  residue  by  a  sale  of  the  pews, 
he  was  authorised  to  do  so.  Held,  the  deft,  was  bound  to 
pay  his  subscription.  See  ch.  143.  a.  5.  s.  37.  Vol.  5  ;  5 
Pick.  606—509. 

^  34.  If  one  subscribe  a  share  in  a  corporation  he  is  not 
bound,  unless  the  corporation  be  held  to  allow  his.  share. 
Collin's  case  above:  additional  authorities,  11  Mass.  R.  118; 
14  Id.  172  ;  2  Pick.  R.  579 ;  2  N.  H.  Rep.  385. 

4  Rand.  186-        ^  47.  con.  Held,  1.  Where  a  bank  note  is  cut  in  two  and 

^k^Vv**^-*  ^"®  ^^'^  ^^"^  ^y  "^^*^  ^"^  ^^^^'  ^^'^  holder  of  the  remaining 
ginia  v.  Rey-  half  has  a  right  to  recover  the  amount  of  the  note  of  the 
noids.  bank,  proving  ownership  and  giving  good  security  to  indemni- 

fy the  bank ;  but  if  these  conditions  be  not  performed  by  the 
holder  until  after  the  suit  is  brouglit,  he  shall  not  recover  of 
the  bank  interest  or  costs.     See  16  Mass.  R.  9-16. 

^  48.  con.  Bank  not  liable  as  to   special   deposits,   &£c. 
Assumpsit  for  money  had  and  received,  ($50,000,)  by  Essex 
bank  of  the  pit's,  testator :  First  suggestion,  that  pending  the 
action  the  charter  expired.     Held,  the  stat.  of  June,  1819, 
made  before  the  charter  of  twenty  years  expired,  enacting 
that  all  corporations  then  existing,  (as  this  was,)  or  to  be  es- 
tablished, whose  powers  would  expire  at  a  given  time,  should 
be  continued   in  existence,  as  bodies  corporate,  three  years 
ais^^^Ti^     after  the   time  limited  by  their  charters,  for  the  purposes  of 
Foster  &  a1.     suing  and  being  sued,  settling  and  closing  their  concerns,  and 
ex'rs.  V.  The    dividing  their  capital  stock,  but  not  for  continuing  their  busi- 
rc^tore*'&(^  "®^^»  for  which  they  were  established,  was  a  constitutional 
of  Essex  Bank,  statute;  and  the  d  efts,  held  to  answer,  he. 

17  Mass.  R.  479  to  514,  is  the  same  case,  and  decided  the 
bank  was  not  liable  for  a  special  deposit,  without  any  special 
undertaking,  and  without  reward,  though  lost,  except  in  case 
of  gross  negligence,  which  is  equivalent  to  fraud  in  its  effects 
on  contracts ;  nor  in  this  case  where  a  cask  of  gold  coins  was 
deposited  in  the  bank  for  safe  keeping,  and  receipted  for  by 
the  president  and  cashier,  and  the  gold  was  fraudulently  taken 
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out  by  the  cashier.     As  to  special  deposits  the  corporation  is  I.  Ch.  22. 
bailee.     Discounting  on  deposits  in  a  bank  for  safe  keeping     Jirt.  1. 
applies  to  general  deposits  only.  Con* 

Where  a  bank  paid  notes  on  which  the  president's  name    s^*v^<^x 
had  been  forged,  neglected  fifteen  days  to  return  them,  held,  17  Mass.  R. 
it  had  lost  its  remedy  asainst  the  person  from  whom  the  notes '^J^  ^»  ^,'^' 
had  been  received.  Salem  Bank. 

§  51.  con.  Trespass  for  assaulting,  beating,  and  wounding  le  Maw.  R. 
the  ph.  and  imprisoning  him,  &c.  Held,  under  the  statute  ^^^T^^i/'^'x. 
1808.  ch.  65.  s.  6,  the  execution  against  a  manufacturing 
corporation,  an  officer  levies  on  the  body  or  estate  of  a  mem- 
ber of  it,  must  be  the  same  execution  on  which  the  officer 
made  demand  on  the  president,  &^.,  and  the  member  so  lev- 
ied on  must  have  been  such  at  the  time  of  the  levy ;  but  the 
statute  of  1817,  c.  183,  has  altered  the  law ;  and  17  Mass.  R. 
333-336,  members,  how  liable  ;  see  ch.  173.  a.  1.  s.  12.  Vol.  5. 

The  real  estate  of  a  manufacturing  corporation  may  be  as- 
sessed in  a  parish  tax.     17  Mass.  R.  53—55. 

Manufacturing  corporation  was  formed  under  the  act  of  i  Hop.  Ch. 
March  22,  1811,  ceased  to  act  as  such,  was  indebted  and  ^' *^J^"^^» 
without  funds,  is  dissolved  within  the  intent  of  the  act,  so  far  a]%.  B^gs& 
as  to  give  a  remedy  to  creditors  against  the  individual  stock- &1- 
holders :  2.  This  is  not  prevented  by  electing  trustees  to  no 
apparent  purpose  but   to  keep  the   company  in    existence : 

3.  The  corporations  are  of  a  new  and  peculiar  character: 

4.  A  judgment  of  dissolution  is  not  necessary,  &^.  :  5.  The 
suit  is  properly  in  equity,  the  necessary  contribution,  constitut- 
ing the  case  one  of  equitable  jurisdiction.  The  bill  was  by 
creditors  against  the  persons  composing  said  corporation, 
charging  a  dissolution  of  it,  and  seeking  payment  from  the 
said  persons, '  to  the  extent]  of  their  respective  shares  of 
stock.'  The  main  question  was,  is  this  company  dissolved  ? 
The  defts.  contended  there  must  be  a  judicial  dissolution  to 
justify  the  course  the  pits,  were  pursuing.  The  principal  rea- 
son for  holding  the  corporation  dissolved  for  the  purposes  of 
the  suit,  were,  that  it  was  in  some  measure  a  partnership ; 
that  the  State  had  no  interest  in  it,  and  especially  that  the 
creditors  had  no  power  over  a  judicial  prosecution,  nor  any 
remedy  against  the  stockholders  personally  until  after  the  cor- 
poration was  dissolved  to  all  the  purposes  of  this  remedy ;  so 
it  was  said  the  remedy  was  at  law  :  this  does  not  appear  to 
have  been  much  relied  on,  &c. 

20  Johns.  R.  669,  a  like  principle.  A  corporation  was 
created  in  March,  1817,  gave  a  bond  under  its  seal,  on 
which  judgment  was  entered  in  May,  1817,  viewed  as  dissolv- 
ed in  February,  1818  :  held,  the  judgment  was  binding  and 

VOL.  3U.  ^ 
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I.  Ch.  2i. 

Art.  1. 
Con, 


16  Mass.  R. 

94—102,  the 
Chester  Glass 
Company  v, 
Deway. 


1  Pick.  R.  372 
-375,  the  Epis- 
cop.  Charitable 
Society  v.  tlie 
Episcopal 
Church  in 
Dedham. 


conclusive  on  the  members  individually  to  tlie  extent  of  their 
individual  shares.  The  bond  was  given  by  the  trustees  as 
agents  of  the  corporation  ;  and  2.  Held,  they  could  bind  the 
individuals  to  the  extent  of  their  respective  shares  in  case  of  a 
dissolution  of  the  corporation  :  3.  Held,  lie  individual  stock- 
holders, who  on  such  dissolution,  became  liable  for  said  judg- 
ment, could  not  impeach  the  consideration  except  for  fraud,  or 
imposition,  or  mistake.^  Id.  Dissolution  is  a  matter  at  law,  at 
the  suit  of  the^  government.  19  Johns.  45G — 474  ;  19  Johns. 
R.  60.  Corporation  has  no  power  but  what  the  statutes  give 
it.     Utica  Ins.  Co.  v.  Scott,  19  Johns.  R.  1 ;  and  sec.  4. 

§  53.  Assumpsit  to  recover  the  price  of  a  share  in  this  com- 
pany's stock,  the  deft,  subscribed  for  and  failed  to  pay,  tac. 
Ceiiain  persons  associated  in  writing  to  c?rry  on  this  manufac- 
ture, and  were  afterwards  incorporated  therefor — after  this,  one 
subscribed  the  writing  and  thereby  became  a  member,  and  was 
held  to  pay  his  subscription  :  2.  It  being  agreed  originally,  if  a 
further  sum  should  be  necessary,  the  subscribers  should  be  as- 
sessed in  proportion  to  their  subscriptions.  Held,  the  only  re- 
medy for  such  assessments  was  to  sell  the  shares :  3.  If  such  a 
company  refuse  to  grve  a  certificate  to  a  stockholder  entitled  to 
it,  he  does  not  thereby  lose  his  rights  :  4.  A  member  cannot 
object  an  irregularity  in  warning  their  first  meeting  in  an  action 
against  him  for  his  subscription  money  after  organised,  and  hav- 
ing done  business  several  years  :  5.  If  such  a  corporation  set 
up  a  store  for  the  sale  of  merchandize  generally,  an'd  sell  such 
on  credit,  a  purchaser  cannot  object  to  an  action  for  the  price 
of  the  goods  sold  to  him,  and  say  they  were  prohibited  by  law 
to  carry  on  such  trade  ;  the  court  said  the  legislature  did  i\6t 
mean  to  prohibit  the  sale  of  goods  by  the  corporation  to  the 
persons  employed  by  it,  and  the  legislature  can  enforce  the  pro- 
hibition by  causing  the  charter  to  be  revoked,  &£c. 

1  Pick.  R.  297-309,  Canal  Bridge  r.  Gordon.  Held,  a 
corporation  can  be  bound,  without  a  vote  or  deed,  by  implication 
for  corporate  acts. 

§  54.  The  principles  of  this  case  seem  to  be  :  1  st.  a  corpo- 
ration is  formed  in  one  shape,  under  a  private  act  of  the  legisla- 
ture [1794;]  then,  [1818,]  this  act  is  repealed,  and  the  per- 
sons, generally  of  the  former  corporation,  by  another  act  are 
made  a  body  politic  in  somewhat  different  shape  or  form  ;  the 
new  corporation  is  answerable  for  the  debts  of  the  old  one  and 
entitled  to  ics  property,  especially  when  the  new  one  acts  accord- 
ingly :  2.  If  persons  hired  money  for  the  old  corporation,  and 
gave  a  note  not  strictly  empowered  so  to  do ;  but  it  received  the 
money  and  used  it,  and  at  times  paid  the  interest  accruing  on 
the  note  ;  it  became  the  debtor  \  at  any  rate  on  the  money 
counts  liable  to  pay. 
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^  55.  The  Stat,  of  1808,  ch.  66,  authorizes  the  levy  of  an  I.  Ch.  23. 
execution  against  a  manufacturing  corporation  on  the  bodies    Art.  1, 
and  estates  of  individual  members  in  a  certain  case,  extends  not       ('on. 
to  the  estate  of  one  deceased,  who  died  before  the  action  was    v^rs/"^ 
commenced.     17  Mass.  R.  64,  65. 

§  56.  The  seal  of  a  corporation  is  not  necessary  to  give  va-  8  Rand,  X99-^ 
lidity  to  an  agreement  for  the  sale  of  real  property.     See  §  31,^*^- 
5  Munf.  324. 

§  57.  A  statute  granting  corporate  powers  is  inoperative  till  J,^"**"^:  '*"" 
Jt  is  accepted  ;  but  when  accepted  it  becomes  a^  contract  :  2. 
If  a  bank  charter  expire,  it  may  be  revived  in  all  its  original 
force  by  a  subsequent  statute  :  3.  Such  subsequent  act  mere- 
ly revives  the  former  corporation,  and  does  not  create  a  new 
one.     See  the  reasons,  Foster  v.  Essex  Bank. 

^  58.  .Assumpsit  lies  against  a  corporation  on  the  simple  con-  Motte  o. 
tracts  of  its  authorized  agents  when  acting  within  the  scope  of '^*^^!;  ^P,V' 

,,      ,      .  .  >         L  •  •  r»     Ti#       !_•    J  •     en 618— MS. 

the  legitimate  purposes  of  such  incorporation  :  2.  May  bind  it- 
self without  its  seal  :  3.  Is  included  in  the  word  person,  and 
may  give  a  negotiable  note,  1  R.  L.  151,  without  any  powers 
therefor  ifi  their  act  of  incorporation,  and  one  endorses  it  thus  : 
*  A.  B.  agent,"  he  is  not  liable  as  endorser.  Though  no  proof 
be  was  agent,  as  he  may  limit  his  endorsement. 
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§  5.  con.  Art.  103Com.Codeof  France  makes  him  answerable  Art.  1. 
for  the  loss  of  the  goods  received  by  him  to  be  carried,  except  in  Con. 
cases  of  superior  force,  (de  la  force  maguere.)  He  is  liable 
for  all  damages  but  those  that  proceed  from  the  perishable  na- 
ture of  the  article,  or  from  superior,  or  as  some  translate,  irre- 
sistible force.  This  being  liable  for  losses  in  all  cases  except 
they  are  by  the  act  of  God  or  public  enemies,  seems  peculiar  to 
the  common  law  only,  and  for  about  three  centuries  only  ;  and 
the  French  principle  is  the  same  by  land  and  sea.  See  also 
ch.  52,  art.  6,  sect.  24,  25,  26,  Vol.  2. 

§  8.  C.J.  Holt  in  Coggs  U.Barnard,  Jones  Appendix  13,  said,*as 
to  tlie  third  sort  of  bailment,  scilicet  locatio,  or  lending  for  hire,  in 
this  case  the  bailee  is,  also,  bound,  to  take  the  utmost  care,  and 
to  return  the  goods  when  the  time  of  the  hire  is  expired.'  '  Ut^ 
most  care' — Jones,  p.  86,  Am.  Ed.  of  1828  on  bailments,  objects 
jealously  against  these  words,  (See  ch.  17  a.  20,  s.6,  and  contends 
the  hirer  is  held  only  to  an  ordinary  degree  of  diligence,  be- 
cause the  letter  to  hire  receives  a  quid  pro  quo,  there  is  mutual 
benefit.  Jones  clearly  is  right  if  he  excludes  common  carriers. 
He  traces  Holt's  error  up  to  Gains,  a  Roman  lawyer,  through 
Bracton ;  it  seems  Gaius  alone  improperly  used  diligentissimus. 
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I.  Ch.  23.       §  9.  1.  Count  in  trover  :   2.  Charging  the  defts.  jointly  as 
Jirt.  1 .      common  carriers,  and  stating  their  undertaking  to  carry  for  the 
Con.       p|^*  a  package  containing  bank  notes,  their  property,  from  N.  to 
^^PK^^^.^    r,  for  hire  :   3.  Count  alleging  the  defts.  undertaking  to  carry 
1  Pick.  R.  60- the  package  for  a  reward,  and  charging  them  with  negligence 
67— Dwlght  V.  in  the  transportation,  whereby  the  notes  were  lost :  defts.  plead- 
Partridjra  f^*^  ed  the  general  issue.     Held,  1.  The  practice  of  conveying  for 
iame.  hire  in  a  stage  coach,  parcels  not  belonging  to  passengers,  con- 

stitutes the  proprietors  of  tlie  coach  common  carriers  :  2.  Held 
^°*18^°pp.  ''*^'^1^>  ^s  partners,  for  the  loss  of  such  a  parcel  by  the  driver, 
108, 104.'        who  was  one  of  the  proprietors. 

r  ^"?ftf^  §  10.   JVkat  is  his  delivery  of  goods  or  not.    A  delivery  of  a 

186*       ""     parcel  of  iron  to  a  carrier,  to  be  carried  by  him  to  B  the  ven- 
dee, in  the  country.     The  carrier  having  arrived  at  B's  prem- 
ises, landed  part  of  the  iron  on  his  wharf,  but  finding  B  had 
stopped  payment,  reloading  the  same  on  board  his  barge,  took 
all  the  iron  to  his  own  premises.     Held  that  this  was  no  delive- 
ry of  any  part  of  the  iron,  so  as  to  divest  the  consignor  of  his 
right  to  stop  in  transitu  the  special  property  remaining  in  the 
carrier  until  the  freight  for  the  whole  cargo,  was  tendered  or 
paid ,  or  until  he  had  done  some  act,  shewing  that  he  had  assent- 
ed to  part  with  the  possession  of  the  goods  without  receiving 
freight.     The  consignee  did  not  take  possession  of  the  part 
landed,  nor  was  the  iron  weighed  in  order  to  ascertain  the 
1  Maul.  &  S.   freight,  and  none  was  tendered  or  paid — Bailey  J,  '  In  order  to 
843'-  4  do.     *  <^'vest  the  consignor's  right  to  stop  in  transitu,  there  ought  to 
82; '2  Show,    be  such  a  delivery  to  the  consignee,  as  to  divest  the  carrier's 
128;  Jones     Hen  upon  the  whole  cargo.'     In  this  case  nothing  was  done  to 

Am  LM,  182o»  j»        .•  .. 

p.  104.  'divest  It. 

Art.  2.         §  5*   W^n  the  carrier  is  deceived  :  further  cases,  the  law  is 
Con.       settled  in  cases,    where  the  carrier  gives   notice,  beyond    an 
Jones,  Am.  Ed.  amount  or  goods  named,  he  will  not  be  answerable,  unless  truly 
1828.  informed  and  paid  accordingly.     And  this  notice  whether  pub- 

lic or  individual  comes  to  the  owner's  knowledge,  the  carrier  is 
not  liable,  in  case  of  loss,  whenever  not  truly  informed,  as  in 
Boston  V.  Donavan,  4  B  and  A  31,  &c. ;  the  carrier  had  given 
notice  within  the  pit's,  knowledge,  that  he  would  not  be  account- 
able for  bills,  bank  notes,  &c.  unless  notice  was  given  and  an 
additional  premium  paid  :  but  the  pit.  delivered  to  the  carrier  a 
banker's  parcel,  containing  such  bills  and  notes  to  a  large  amount 
without  disclosing  the  nature  or  value  of  the  contents  ;  the  par- 
cel was  lost.  Held,  the  pit.  having  knowledge  of  the  notice, 
was  bound  to  have  informed  the  carrier  of  the  value  in  order  to 
render  him  responsible.  This  concealment  or  deception  is  a 
legal  fraud. 

So  En.  Bignold  v.  Waterhouse,    1    M.  &;  S.  261.     The 
carrier  gmve  general  notice  not  to  be  responsible  for  articles 
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of  a  particular  description,  and  goods  of  that  description  are  I.  Ch.  23. 
delivered  to  him ;  whether  he  is  to  receive  a  reward  or  not     ^rt.  2. 
the  nature  and  value  of  the  parcel  must  be  made  known  to  him,       Con* 
to  enable  him  to  adopt  proper  precautions  for  its  safety-^but,     v^^^v..^/ 
general  notice  must  be  brought  home  to  the  knowledge  of  the  5  B.  &  a.  84S, 
employer.     He  must  know  his  risk  and  be  paid  a  reasonabk^^^^^-J^^^ 
premium  for  it,  cases  above,  &c.     3  Taunt  272-8,  do  146  ;i828,p.  104.  f! 
Smith  tJ.  Home;  2  Camp.  415;  14  East.  475,  16  do.  244. 
Beck  V.  Evans ;  4  B.  &  A.  32 ;  2  Show.  128  ;  4  East,  371 ; 
5  id.  507. 

^  8.  con.  Case  against  the  deft's.  as  carriers  for  the  value  Art.  3. 
of  bank  notes  sent  by  their  coach.     The  pit's,  silk  warehouse-    Con. 
men  in  London,  employed  one  Hughes,  as  their  agent  to  col- 
lect their  debts  in  the  country,  and  the  deft's.  were  coach 
proprietors,  and  had  given  notice  that  they  would  not  be  ac- 
countable for  parcels  containing  bank-notes  (and  many  other 
articles   named.)     Hughes  having  no  knowledge  of  such  no- 
tice, delivered  a  parcel  containing  bank-notes  to  their  driver, 
to  be  carried  to  them  in  London ;  the  parcel  was  lost ;  they 
had   knowledge  of  such  notice.     Held,  it  was  their  duty  to 
have  instructed  their  agent  not  to  send  bank-notes  by  that 
carriage.     Judgment  for  the  deft's.     Two  points  were  decid- 
ed in  this  case  :  1.  That  carriers  may  limit  the  responsibility 
by  special  public  notice  :  2.  *  They  must  prove  that  the  party 
sending  the  goods  had  knowledge  of  this  notice, '  a  3d  point, 
*  The   knowledge  of  the  principal  is  the  knowledge  of  the 
agent.'     The  notice  was  a  printed  paper  delivered  to  the  pit's.  8  Barn.  & 
in  a  prior  case,  so  connected  with  the  charges,  fac.  that  they M^h^&aj' 
must  have  seen  the  notice.     5  Barn.  &:  Cres.  504.  o.  Eames&al. 

Case  lies  against  the  three  proprietors  of  a  stage  coach,  for  4  Bam.  & 
carelessly  managing  it  and  their  horses,  so  that  the  pit's,  leg  ^'"^''  ^^* 
was  broken,  &c. ;  though  one  of  them  Was  driving,  and  the 
jury  found  the  injury  was  done  through  his  negligent  driving ; 
but  the  pit.  might  have  sued  him  alone  in  trespass  perhaps. 

Held  as  to  goods  imported  and  carried,  illegality  of  impor-*  ®*"i:  *^ 
tation,  &z;c.,  is  never  to  be  presumed,  and  the  deft,  to  raise  the 
objection,  must  prove  the  goods  were  not  entered. 

If  a  master  who  has  sit^ned  a  bill  of  ladins;  deliver  back  the  ^  Barn  &. 
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goods,  he  ought  to  have  all  parts  of  the  bill  of  lading  delivered  xhompaon  ». 
up  to  him,  for  if  any  one  part  has  been  transmitted  to  a  third  Trask. 
person,  he  may  have  acquired  an  interest  in  the  goods. 

§  1.  con.  In  case  of  a  loss,  the  carrier   must  show  the  Art.  7. 
cause  ;  not  enough  he  shows  it  was  in  a  place  of  danger.     He    Con. 
must  show  he  was   prepared  for  it  to  a  common  intent ;  his 
vessel,  boat,  or  carriage,  fit  and  proper ;  his  pilot  competent 
and  careful,  his  hands  sufficient  in  experience  and  strength. 
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I.  Ch.  23.  Jones,  Am.  Ed.  1828  ;  Murphy,  Brown,  &  Com.  v.  Staton,  3 

^rt.  7.     Munf.  R.  289 ;  Bill  v.   Reed,  4  Binn.  R.   127  ;  1  Cons.  R. 

Con.       S.  Car.   114— 31  J.     Negligence  or  not  is  a  question   for  the 

jury.     10  Johns.  R.  1,  6  do.  160  ;  5  Day's  R.  415  ;  1  Johns. 

R.  232  ;  1  Con.  R.  487. 

If  a  vessel  of  a  common  carrier  strikes  on  a  rock,  not  gen- 
erally known,  and  the  master  did  not  actually  know  it,  and  if 
he  conducted  himself  properly,  and  no  fault  imputable  to  him, 
he  would  not  he  liable  ;  secus,  if  the  loss  be  imputable  to  neg- 
ligence, as  if  the  master  be  ignorant  of  the  navigation  of  tlie 
river,  and  have  not  a  pilot  on  board.  Williams  v.  Grant,  1 
Con.  R.  487  ;  11  Johns.  R.  107  ;  15  Johns.  R.  39  ;  5  B  & 
A,  57. 


CHAPTEk  XXIV. 

CHOSE  IN  ACTION. 


Art.  4.  <^  26.  But  the  assignee  must  use  due  diligence  to  obtain 

Con.  payment  of  the  obligor.     1  Call,  497;  2  Wash.  219.     The 

assignor  is  liable  only  for  what  he  receives,  when  that  is  prov- 
^  ^"°^Wr  f  ^^'  w'jen  not  for  the  amount  of  the  bond,  id.  The  assignee  of 
16-315»  39T  ^'^®  ^°"^  's  *"  "o  belter  situation  than  the  assignor.  3  Munf. 
448.    *      '     68  ;  4  Munf.  496. 


CHAPTER  XXV. 

CONSIGNMENT. : 


1  Mason.  ^21.  Every  shipmeilt  of  goods  retrains  at  the  risk  of  the 

shipper  (consignor)  except  there  be  an  express  or  implied  au- 
thority to  change  the  property,  and  put  the  shipment  at  the 
risk  of  the  consignee. 
4  Pick.  871—       §  22.  How  goods  may  be  left  for  the  consignee.     A  master 
toff  ©^Fo^ler  ^^  ^  vessel  promises  to  deliver  goods  to  the  consignee  ;  this 
'  does  not  require  him  to  deliver  them  to  the  consignee  person- 
ally, or  at  any  particular  wharf.     He  may  l6ave  them  at  some 
usual  place  of  unlading,  giving  notice  to  the  consignee   they 
are  so  left :  2.  If,  after  such  notice,  the  consignee   refuses  to 
receive  them,  thd  master  must  take  care  of  them  for  the  own- 
er, unless  the   consignee  is  under  obligation  to  receive  them, 
in  which  case  they  will  be  at  his  peril. 
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CHAPTER  XXVI.  L  Ch.  26. 

CUSTOMS  AND  PRESCRIPTIONS.  •^'^'  ^' 

Con. 
^  3.  con.  A  custom  to  take  fish  in  aheno  solo  in  a  rivet     ^^^^^^^^ 

not  navigable,  is  bad  :  If  good,  it  must  be  pleaded  specially^ 

and  even  a  suit  before  a  justice  for  it,  affects  title  to  land : 

must  if  at  all  be  claimed  by    prescription  in  a  que  estate.     4 

Pick.  145-148  ;  Waters  v.  Lilley. 

^   II.  con.  The  custom  as  to  the  way  going  crop,  is  in  full 
force  in  Pennsylvania^  as  to  a  tenant  for  a  term  certain,  v/hetb- 
er  or  not  noticed  in  the  lease  ;  and  he  may  have  trespass  for  2  Serg.  &  R. 
it,  against  the  landlord  or  his  vendee,  after  the  lease  has  ex-  J|5  ^t^^' 
pired.     So  the  lessee's  right  remains,  though  one  gets  posses- 
sion by  a  habere  facias  possessionem  on  a  judgment  in  eject-  Bi^gs.  «. 
ment.     And  the  lessee  for  years  in  trespass  for  cutting  and®'^'^n,2Scrg. 
carrying  away  his  grain,  may  prove  the  custom,  though  not 
stated  in  his  declaration,  nor  mentioned  in  his  case.  ^  Binn.  286. 

§  16.  In  the  whaling  and  fishing  business,  the  fishermen  a  Pick.  R.  115- 
&c.  have  shares  instead  of  wages,  and  the  owners,  and  some-  ^24»  ^^^^ ^ 
times  the  master,  supplies  them  with  necessary  articles,  and    '  ^*    ^ 
charges  them  in  account  made  up  pf  the  voyage,  for  the  fare 
or  for  the  season,  &^.     This,  it  seems,  is  a  good  custom  or 
usage  ;  and  tliere  is  a  lien  on  the  shares. 

^  17.  Restraint  of  trade.     Debt  on  a  bond  ;  on  oyer  the  a  Pkk.  R.  188- 
condition  was,  if  the  said  S.  shall,  from  this  time,   cease  to  ^?*»  ^'Pff  *^ 

ave  any  concern  m  the  busmess  of  boating  on  Connecticut 
River,  and  shall  give  them  all  the  freighting  of  his  goods, 
wares,  and  merchandize,  up  and  down  C.  river,  at  the  custom- 
ary freight,  and  to  be  paid  in  goods  at  the  usual  price,  and 
shall  aid  and  continue  them  in  their  business,  and  shall  not  di- 
rectly nor  indirectly  promote  any  other  boatmen,  to  compete 
with  them  in  the  business  of  boating,  then  this  bond  to  be  v(»id,  • 
S&c.  Held,  this  bond  was  for  a  good  consideration  and  not 
void,  as  being  a  restraint  on  trade.  * 

•Another  whaling  custom  for  two  ships  to  join  stocks,  &c. 
held  a  good  custom.  3  Pick.  435—441  ;  Baxter  &,  al.  v. 
'Rodman. 

§  J  6.   Constitutional  law.     Held,  the  legislature  has  au- s  pj^k.  462-- 
thnrity  to  enact,  that  the  interest  an  inhabitant  of  a  city  has  in  175,  Common- 
a  penalty  for  the  breach  of  a  by-law  thereof,  shall  not  disqual-^^'|J|*''^**'" 
ify  him  to  act  ns  a  judge,  juror,  or  witness,  in  a  prosecution  to 
recover  such  penalty.     Stat.    1824,  ch.  28,  s.  4  :  2.  It  is  for 
the  court  to  decide,  if  a   by-law   be   unreasonable  or  not :  3. 
It  is  no  objection  to  the  case  in  question,  that  it  is  confined  in 
its  operations  to  the  city  of*  Boston.     The  legislature  has 
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1  Ch.  26.  power  to  enact  laws  local  and  limited  in  their  operations  :  4# 

Art.  2.     Stat.  1817,  ch.  50,  authorizes  the  prosecution  in  the  name  of 

Con.       the  Commonwealth.     The  law  violated,  required  persons  driv- 

\^-v^*^/     ing  carts,  wagons,  sleds,   &&c.  in  the  streets    of   Boston,  to 

Art.  6.       '  drive  their  heast  or  beasts,  a  moderate  foot  paCe,'  and  not  in 

Con.  a  gaJ'op  o**  ^^ot. 

2Barn.&Cre8.  ^  ^^*  Q^^  warranto.  Held,  a  regular  usage  for  20  years 
54-64,  the  unexplained,  and  uncontradicted,  is  sufficient  to  warrant  a  jurjr 
KiDg  o.  JoUffe.  ji^  finding  the  existence  of  immemorial  custom.  Here  the 
jury,  as  the  case  should  be,  presumes  such  custom  ;  the  judges 
alone,  do  not  decide  the  case.  There  is  no  question  but  that 
RJury  may  presume  a  custom,  or  deed,  or  grant,  on  a  peace- 
able unexplained  possession  or  usage  for  20  year^,  or  even  less 
time,  against  him  who  has  so  long  acquiesced  constantly,  and 
where  it  has  been  for  his  interest  to  make  his  claim  or  objec- 
tion, if  he,  in  that  time,  has  had  any  right  so  to  do.  My  ob- 
jection is,  and  ever  has  been,  to  the  judges  deciding  in  such 
cases  mthoui  a  jury.  The  judge  may  leave  the  jury  to  pre- 
sume or  not,  according  as  the  evidence  may  be,  still  it  is  ever 
a  matter  of  presumption,  which  as  much  belongs  to  the  jury, 
as  the  law  does  to  the  court,  and  so  I  conceive  the  numerous 
cases  on  this  subject  may  Jbe  explained. 


CHAPTER  XXVU. 

DAYS,  DATES,  &c. 


Art.  1.  ^  2.  con.  A  note  dated  Sept.    19,   1795,  payable  in  12 

Con.  months  after  dated,  is  suable   Sept.   20,    1796.     Here,    12 

4  Har.  &  M'    months  mean  a  year,  and  the  note  was  suable  the  20th,  ex- 
^•^^-  eluding  the  day  of  its  date  in  the  computation. 

When  an  officer  gave  a  deed  of  a  right  to  redeem  kxi.  after 
sun  set  of  a  certain  day,  this  day  was  excluded  ;  see  cb.  112, 
a.  7,  s.  21,  vol.  1 ;  see  ch.  96,  a.  1,  s.  25 ;  where  the  court  will 
notice  ihe  fractional  parts  of  vl  day,  .as  to  judgments  rendered, 
mortgages  given,  executions  delivered,  &c. 
,  §  9.  Two  instruments  dated  the  same  day  and  executed  the 
same.  Proof  is  admissable  to  show  which,  in  fact,  was  executed 
first,  as  two  policies,  and  if  executed  both  at  the  same  time  the 
assured  may  recover  tlie  whole  loss  on  either,  if  large  enough 
2  Mason,  476,  to  cover  it.  In  this  case  it  was  proved  the  policy  sued,  was 
iM^CompMy! executed  in  the  morning,  and  the  other  in  the  evening  of  the 
same  day.     Judgment  for  the  pit. 

^  10.  Fraction  of  a  day.     If  two  judgments  or  executions 
i^?*^;«?  ^  be  of  the  same  day,  neither  has  the  preference,  but  it  is  oth- 

Cordy  406-407.         .  .   j    •   l.  •     j  i_  •  r  i  l 

erwise  as  to  vested  rights  acquired  by  operauon  of  law,  or  by 
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contract,  bs  if  two  mortgages  be  m«de  the  same  day,  the  ex-  i  Ch.  27. 
act  time  at  which  each  is  executed  may  be  proi^ed  ;  ora  judg-     jlri.  1. 
ment  obtamed  ;»a8  the  rule  of  hw  ih^xfraeiiam  of  a  day  are       Con. 
not  to  be  allowed,  applies  rather  to  legal  proceeding,  or  to  le-    n^v^^^ 
gal  diligence,  than  to  questions  of  right  unconnected  with  them, 
and  1  M'Cord,  399. 

^  11.  Many  cases  as  to  the  computation  of  time  :  1.  Where  Dean'i  Casefc 
this  computation  in  a  statute  is  to  be  from  an  act  done,  the  fi'^^s^flfs^^' 
day  is  excluded  ;  as  where  an  appeal  is  to  be  made  in  so  many 
days :  3.  No  general  settled  rule  in  England.     In  the  case  of  15  vez.  243, 
Lester's  will,  security  to  a  certain  purpose  was  to  be  given  in  L«»ter  v.  Gar- 
six  calendar  months  after  his  death.     He  died  Jan.  12,  in  the 
evening,  and  the  security  was  given  July  1^,  in  the  evening, 
and  adjudged  good,  and  it  was  observed  the  day  of  his  death 
was  excluded.     Numerous  and  a:ble  counsel  argued  this  cause, 
and  cited  many  authorities,  and  they  agreed  the  day  on  which 
an  act  is  to  be  done,  or  an  event  is  to  happen,  may  be  in  the 
computation  of  time  included  or  excluded,  depending  on  the  see  1  Wills, 
reason  of  the  tiling  according  to  the  circumstances.     Dean's  126, 2  Wills, 
case  was  an  appeal  to  be  in  four  days  from  a  judgment  of  the  i^'.^jmSi, 
Common  Pleas,  rendered  Sept.  12,  bond  given  the  1 6th,  too  Hampton,  1 
late  if  the  12tfa,  the  day  of  the  act  done,  was  to  be  included  in  Serg.&iL4il; 
the  computation  of  time;  held  excluded;  was  decided  under  the  Browne,^8 
Statute  Sess.  41,  ch.  94,  s.  17.     The  authorities  cited  are  Serg.  R.  496, 
found  in  this  cliapter  generally.  198  *"'  ^* 

§  12.  The  law  does  not  notice  the  fractions  of  a  day,  as 
between  the  parties,  in  order  to  determine  whether  the  judg- 
ment record  was  filed  before  execution  issued,  unless  to  pre- 
vent actual  injustice  :  is  injustice  to  take  out  execution  and 
levy  it,  before  such  record  filed,  though  the  same  day  ;  as  had 
it  been  first  filed,  the  debtor  might  have  paid,  &^c.  3  cowen  19. 

§  2  can.  From  may  mean  inclusive  or  excludve  of  the  day,  &c.  Art.  5*. 
From  the  day  of  the  date  excludes  the  day;  2  id.  165-168;    Con. 
cited  ch.  130,  1,  6,  seems  different;  Cow.   189-192,  Doe  r.i  Wii».  176— 
Watton,  aeems  to  be  the  same,  but  aH  these,  and  many  other  JJ^»  ^^^  ^^• 
cases  like  them,  were  before  Pugh  b  Wife,  &u^. ;  in  this  section      '  '    '  '  ' 
even  lord  Mansfield  changed  his  opinion. 


CHAPTER  XXVm. 

DAMAGES. 

^  6.  As  in  the  printed  work,  each  statute  ^acted  by  the  Art.  1. 
legislature  of  Massachusetts,  is  cited  by  its  true  date,  that  is,  the    Con. 
common  year,  month,  and  day,  when  enacted,  except  a  few 
taken  from  Massachusetts  Reports,  and  some  object  to  this 

VOL.   IX.  11 


82  DAMAGES. 

I.  Ch.  28.  course,  it  may  be  proper  here  to  state  the  reasons  briefly^  In 
^rt,  1.  fact,  this  mode  of  citing  was  exactly  that  prescribed  by  the 
Con.  legislature,  to  the  time  when  this  work  was  ])ut  to  press,  with 
one  exception,  as  below.  The  legislature  in  the  time  of  the 
colony,  adopted  the  common  year,  and  not  the  royal  or  politi- 
cal year,  and  omitted  chapters.  lii  the  time  of  the  province^ 
the  statutes  were  arranged  in  chapters^  in  each  political  year, 
with  the  royal  year  at  the  head  of  each  page.  This  mode  was 
discontinued  when  our  revolution  commenced,  and  indepen- 
dence was  declared.  After  that,  the  year  of  our  Lord  was  put 
at  the  head  of  each  page:  the  political  was  continued  in 
1876,  7,  8,  and  9,  and  also  chapters.  January  22,  1779,  then 
was  first  added  the  true  date  at  the  end  of  each  statute  or  act, 
when  it  was  enacted,  and  seems  then,  first  to  havCbeen  dis- 
covered the  true  way  of  dividing  it.  In  the  politicaryear,  be- 
ginning May  27,  1778,  there  are  two  series  of  chapters;  in  that 
of  1779,  a  new  series  of  chapters  each  session ;  so  after  the 
constitution  was  adopted,  for  instance,  May  session,  1783,  chap- 
ters 1  to  15;  September  session,  1783,  chapters  1  to  8;  Jan- 
uary session,  1784,  chapters  1  to  48,  omitting  36  and  43. 
All  these  series  of  chapters  were  in  the  same  political  years. 
Some  made  in  1 784,  a  new  series  of  chapters  for  each  session ; 
some  1785,  and  so  on;  therefore,  citing  the  political  year  and 
chapter  is  to  no  purpose  without  also  citing  the  session,  as  1st, 
2d,  3rd,  be.,  in  that  year.  This  chaptering  by  sessions  con- 
tinued to  the  year  1800,  then  the  committee  of  the  legislature, 
who  completed  the  revision  of  the  laws,  arranged  them,  and 
caused  them  to  be  published,  observing  this  conmsion,  and  that 
every  statute  after  Jan.  22,  1779,  had,  at  the  end  of  it,  the  true 
date  of  its  enactment,  that  is,  the  common  or  christian  year, 
month,  and  day,  omitted  chapters  altogether,  invariably  preserv- 
ing said  date.  The  same  principle  was  adopted  in  the  enact- 
ment of  statutes  from  1800  to  1811,  that  is,  adding  said  date, 
and  omitting  the  political  year  and  chapters  is  in  the  third  and 
fourth  volumes,  published  1807  and  1812,  so  only  the  true  date 
is  cited  in  the  first  and  second  volumes  Massachusetts  Re- 
ports. The  first  citing  of  the  Commonwealth's  statutes  in  these 
reports,  by  political  year  and  chapter,  was  July  term,  1807, 
page  15,  vol.  3,  statute,  1783,  see  26.  We  find  no  such  chap- 
ter in  the  regular  volumes  published  by  the  legislature.  In  the 
original  pamphlets  so  published,  we  find  the  first  session  that 
year  8  chapters ;  in  the  2d  session  we  find  chapters  1  to  48, 
36  and  43  omitted.  In  page  408,  we  find  statutes  1802,  ch. 
135,  we  find  no  such  statute  or  chapter  printed  in  any  printed 
volume,  but  we  find  in  vol.  3  of  the  statutes  published  1807,  a 
statute  enacted,  and  dated  March  8,  1803,  and  in  the  margin, 
135  written  with  a  pen,  and  it  seems  to  be  the  same  statute,  as- 


DAMAGES.  83 

h  IS  on  the  same  subject  of  highways.     This  mode  of  citing,   I.  Ch.  28. 
anlidates  three  fourths  of  Massachusetts  statutes  one  year,  as    Art.  1. 
one  enacted  in  1803,  before  the  last  Wednesday  in  May,  is  cited       C<m. 
1802,  as  above;   hence,  one  who  reads  the  reports,  knows    s^-v*'^/ 
nothing  of  the  true  date  of  the  statute,  as  to  near  all  the  statutes 
of  tlie  Commonwealth,  for  this  manner  of  citing  them,  is  but  the 
'  lawyer's  pen,  as  above ;  he  makes  one  series  of  numbers  only, 
for  a  whole  political  year;  whereas,  the  legislature,  most  of 
the  time,  has  made  a  series  of  numbers  for  each  session.     Of 
course  there  can  be  but  little  agreement,  nor  is  it  recollected  a 
statute  can  he  formerly  pleaded  by  the  political  year.     The 
true  way  of  citing  American  statutes,  all  of  which  are  truly  dated, 
is  by  their  true  dates,  and  to  be  very  exact  to  add  the  chapter 
in  a  parenthesis,  as  is  done  in  the  best  American  reports.     The 
objection  to  the  true  dates  alone,  is,  that  there  often  are  several 
statutes  of  the  same  date;  but  ninetynine  times  in  a  hundred, 
the  subject  matter  named  decides  which,  but  this,  the  only  ob- 
jection to  citing  by  the  true  date,  is  obviated  by  adding  thus, 
(ch.  20.  &c.)  as  above  ^proposed.     The  statutes  enacted  in 
Massachusetts  from  June  8,  1822  to  June  16,  1827,  and  edited 
by  Metcalf,  are  noted  thus ;  an  act  to  regulate  the  storage  of 
gunpowder,  [Feb.  21,  1824,]  the  true  dale,  and  in  the  margin, 
chap.  149.     This  is  a  good  way  ;  but  this  chapter  149  in  the 
margin,  is  the  editor's  work  only.    The  true  date  is  added  by  the 
governor,  when  he  signs,  and  that  only,  and  no  chapters  appear 
as  the  acts  come  from  the  legislators,  and  as  chapters  are  added 
only  by  printers  and  editors,  they  are  of  no  authority,  and  so  of 
no  use  in  pleading  statutes, 

§  9.  A  legacy  was  for  $150,  *  to  be  paid  at  the  rate  of,  and  Akt.  2. 
in  proportion  to,  likely  6  feet  of  oxen,  at  $50  per  yoke.'    Held,    Con. 
the  legatee  might  recover  the  value  of  3  such  yoke  of  oxen  ^'  ^*  ^P* 
when  the  legacy  became  due.     The  $105  were  to  be  paid  in 
1,  2,  and  3  years,  be.,  and  when  the  first  sum  became  due, 
such  a  pair  of  oxen  being  worth  $70,  the  legatee  recovered  that 
sum.     Agaiqgt   this  immense  weight   of  authority  in  West  v. 
Wentworth  &  Beach,  3  Cowen,  82,  83,  the  Sup.  Court  in  New  moSiI.  2 
York,  decided  that  the  measure  of  damages  is  the  highest  price  Barn.  &  Cres. 
between  the  pay  day  fixed  on,  and  the  time  of  the  trial.     The  ^tV)l  Sj!'* 
point  does  not  appear  to  have  been  examined  ;  they  cited  only  258. 
1  Bay.  105,  and  Dutch  v,  Warren;  and  the  court  by  Suther- 
land, justice,  cited  only  Cortelyou  v.  Lansing,  [2  Caines,  Cas. 
Err.  216  ;  not  to  the  point,  for  there  was  no  time  fixed  for  re- 
deeming the  pledge  :  next  the  doubted  case.  Shepherd  r.  John- 
son, 2  East.  211  ;  court  cited  no  authority,  but  decided  against 
the  authorities  the  council  cited  ;   and  the  same  in  trover,  if  no 
lime  is  agreed  by  the  parties. 


84  DAMAGES. 

I.  Ch.  26.      ^  7.  Mitigation  damages.     In  assumpsit  for  goods  sold  and 
Art.  2.      delivered,   tEe   deft,  may  to  this  end  prove  they  were  of  a 
Con.       quality  ipfertor  to  what  they  were  represented  to  be  at  the  sabe. 
N^rv^-"^    Completely  to  rescind  a  contract  for  goods  sold  and  delivered, 
they  must  be  redelivered.     1  Mason,  437,  Miller  v.  Smith. 
Art.  4.  ^^  ^^^'  ^^  motion  for  treble  damages,  &«.,  under  the  act, 

Con.  (Sess.  36,  ch.  56,  s.  29)  the  court  must  be  on  the  statute^  con- 

Livingston  V.   fined  to  it,  the  jury  must  find  for  the  pit.  generally,  and  assess 
Piatner,  I       the  stngle  value  of  the  wood,  &c.,  in  terms,  otherwise  the  court 
owen,  ^jjj  Jj^^qJ  ^ijg  jy^  found  treble  damages,  or  that  the  deft, 

brought  himself  within  the  provisos  of  the  act,  and  Benton  v. 
Dale,  I  Cowen.  160  and  176.  . 

Motion  for  treble  damages  and  treble  costs  in  trespass,  quart 
ij^en,  684  ctausumfregit,  for  cutting  and  carrying  away  the  pit's  timber 
Beckmanv.     and  wood,  on  the  premises:  four  counts.    Held,  1.  to  entitle 
Chalmers.       the  pit.  to  such  damages,  &c.,  on  the  act,  Sess.  36,  ch.  58,  s. 
29,  his  declaration  need  not  negative  the  exception  by  alleg- 
ing the  trespass  was  committed  vnthout  the  leave  or  permission 
of  the  owner ;  for  the  exceptions  are  confined  to  trespasses  on 
lands  of  the  State^  or  the  cotnmons  of  some  city  or  toum :  2. 
It  is  sufficient  the  jury  find  the  ded.  guilty,  and  assess  single 
damages  for  the  ph.,  without  pursuing  the  very  words  of  the 
act,  *  single  value  of  the  timber,'^  he. 
Art.  5.  ^*^  ^^^'  Held,  in  New  York,  neither  surely  nor  principal 

Con.  ^^  bound  beyond  the  penalty.    3  Cowen,   155-158,  Clark  v. 

Bush ;  many  cases  cited  by  the  court  both  ways. 
7  Wheat.  18—      §  5  con.  May  13,  1816.     T.  and  S.  Sandiford,  in  writing, 
22.  engaged  to  build  for  Taylor,  certain  houses  for  a  certain  sum,  and 

Taylor  in  wror  added,  *  the  said  houses  to  be  completely  finished  on  or  before  tlie 
ai.  *"  24th  day  of  December  next,  under  a  penalty  of  one  thousand  dol- 

lars in  case  of  failure.^  This  sum  is  to  be  construed  as  penalty, 
and  not  liquidated  damages,  nor  to  be  set  ofiTas  such.  See  Smith 
V.  Dickerson,  ch.  148,  a.  9,  s.  8,  and  cases  there ;  2  Potbier 
by  Evans;,  93-98,  Ralfe  v.  Paterson,  ch.  101,  a.  1,  s.  14 ;  cases 
the^'e  cited,  and  cases  this  chapter. 

5  Cowen  152  •Assumpsit  and  error  brought,  held  in  an  acticJh  on  a  note 
— I68,6ieasoofor  a  certain  sum  of  money,  payable  in  specific  articles  at  a 
V,  Pinney.       certain  price,  the  sum  of  money  expressed,  is  the  true  measure 

of  damages. 

6  Cowen,  599  Three  give  a  joint  note;  they  are  all  sued;  two  taken,  third 
601.  not  found  :  one.  A,  pleaded  the  general  issue  to  two  counts,  and 

demurred  generally  to  two  others.  Another,  B,  did  not  plead, 
and  was  defaulted.  Trial,  and  damages  assessed  against  A  only, 
pit.,  another  term  entered  judgment  by  default  against  B,  and 
noticed  the  assessment  of  damages  against  him  before  the  clerk. 
No  appearance  was  entered,  or  common  bail  filed  for  him. 
Held,  the  inquest  was  irregular,  and  set  aside  with  costs,  and  « 
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the  court  said,  where  there  is  an  issue  as  to  one  deft,  and  a  de- 1.  Ch.  28. 
fault  as  to  another,  the  damages  must  be  assessed  against  both     ^rt.  5. 
defts.9  by  jury  at  the  cifcuits  on  a  venire  tarn  quam.  Con. 

^  21.  Chancery  relieves  as  to  penalties  and  forfeitures,  where    v^pv^^ 
the  case  admits  of  certain  compensation ;  but  not  when  sums  are  skinner  «. 
agreed  or  covenanted  to  be  paid  as  stipulated  damages;  biit  it  Dayton, on ap- 
will  not  interfere  except  where  the  party  can,  clearly  and  fully,  J^^"  ^^^^ 
be  indemnified^  and  can  be  placed  in  the  same  situation  he  would 
have  been,  if  nothing  had  happened. 

§  22.  If  a  party  insist  on  the  payment  of  stipulated  dan  ages 
as  a  discharge,  he  must  show  they  are  in  lieu  of  a  performance  ^^/ij^ 
of  the  contract,  the  paym^it  of  which  is  an  alternative  for  his  R.'2I9. 
election. 

<^  1  eon.  In  assault  and  battery,  the  deft,  cannot  give  in  evi-  Art.  7. 
denee,  in  mitigation  of  damages,  the  actsj  or  declaration  of  the    Con* 
pit.  at  a  different  time ;  but  only  facts  fairly  to  be  considered  as 
part  of  the  same  transaction.    The  provocation  to  be  in  evi- 
dence, must  be  so  recent  and  immediate,  as  to  induce  a  pre- 
sumption that  the  violence  done,  was  committed  under  the  im-  ^*  I'o^^l 
mediate  influence  of  the  feelings  and  passions  excited  by  it.     '  r.  ia^. 

^  5  con.  The  same  principle  found,  that  is,  two  beal  A,  or  2  Grtenl.  46^ 
convert  his  goods,  and  he  recovers  against  one,  be  is  barred  t^^^j^'  ^  |^ 
to  the  other ;   and  the  pit.  may  in  trespass,  qu.  cL  fr.^  prove  h.  5io,  611. 
consequential  damages,  as  the  loss  of  crop,  kc. ;  by  the  deft's* 
driving  away  the  plrs.  slaves,  &c. 

§  4.  Entire  damages  are  assessed  on  several  counts;  one  of^.p^  g^ 
them  bad ;  judgment  aj-rested.    See  Arrest  of  Judgment,  index*    q^^ 
2  N.  H.  Rep.  398. 

Trespass  quare  domum  fregit.    Held,  several  jointly  sued  fore  Cowitn,  813 
the  same  act,  the  damages  must  be  jointly  assessed,  though —s^^t  Bohun 
they  sever  in  pleading,  or  one  suffers  judgment  by  default,  and  Jj^Jj^^^^  ^^.^ 
the  trial  proceeds  upon  venire  tarn  quam:  2.  Defts.  may  show  in  ror. 
mitigation  of  damages,  their  motive  to  enter  the  house,  as  that  it 
was  to  search  for  furniture,  which  they  had  been  informed  was 
missing :  3.  The  one  defaulted  is  not  a  witness  for  the  others ;     ~ 
secus  if  he  plead,  and  there  is  no  evidence  against  him. 


CHAPTER  XXIX. 

EXECUTORS  AND  ADMINISTRATORS. 


§  6  con.  A  legacy  is  not  a  debt  within  the  said  acts  of  March  a  „-   j 
9,  1784  and  1817,  a.  190,  s.  17,  which  authorizes  the  grant  of   /j  ' 
an  administration  de  bonis  non^  where  there  are  debts  due  from ^  pick.'. r 
the  deceased  person,  unpaid.  ssi. 

vS  9  con.  So  in  Virginia,  it  seems  if  one,  not  the  proper  per- 
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I.  Ch.  29.  son  be  appointed  administrator  by  a  competent  court,  his  acts 

Art.  1.      are  Valid,  while  he  remains  administrator  :  2  Munf.  479,  Royall 

Con.       t^«  Eppes ;  and  1  Call.  3,  4  Munf.  403  :  where  the  personal 

property  of  the  wife  is  settled,  by  deed  executed  before  the 

marriage,  and  duly  recorded,  and  she  dies  intestate,  living  her 

husband,  and  the  trustee  is  to  convey  the  same  to  her  legal  heirs, 

B         Dtid  -  ^^^  nearest  blood  relation  is  entitled  to  administration  on  her  es- 

eonfe^Munf.    tate  in  preference  to  her  husband.     Where  a  testator  leaves-  his 

182.  first  will  in  Virginia,  and  his  last  in  England,  and  his  executor, 

Burnley'*  ad-  i^k^^  Qut  letters  of  administration  on  the  one  in  England,  this 

Duke  &  al.  1  does  not,  ipso  facto,  repeal  letters  of  admmistration  granted  in 

Rand.  108.      Virginia  on  the  first  will ;    but  the  English  executor  must  first 

qualify,  by  giving  bond  and  security  as  the  law  directs, 
s^w*  ^frtj'     ^^^  ^^^'  H^'^v  ^*  Though  the  widow  dispute  the  will,  yet 
V.  Lathrop.      when  proved  she  is  entitled  to  administration  :  2.  The  judge  of 
probate  has  power,  on  the  application  of  one  interested  in  a  will, 
to  summon  the  executor,  or  any  one  having  it,  to  exhibit  it  for 
probate,  as  the  creditor  of  the  executor  and  principal  devisee 
may  claim  to  have  it  proved,  &c. 
5  Pick.  519—       Held,  1 .  If  administration  be  granted  in  any  county  on  the 
522,  Harring-  estate  of  a  person  djring  without  the  stale,  parol  evidence  is  ad- 
ton  r.  Brown.  nQJssible,  to  show  that  he  left  estate  in  that  county,  though  such 
estate  be  not  inventoried  ;  hence  the  administration  is  well  grant- 
ed :    2.    If  an   administrator  sell   land  by   license   of  court, 
and  purchase   it  himself,  the  sale  is  not  void ;  and  if  voidable, 
it  is  only  by  persons  interested  in  the  estate,  on  statute,  1825, 
ch.  89. 

§  18.  It  is  the  duty  of  an  executor  or  administrator  to  ap- 
ply the  assets  of  the  estate,  not  necessary  for  the  payment  of 
4  Rand.  897— debts,  to  exonerate  the  real  estate  of  the  testator  or  intestate, 
^^'  which  may  be  under  mortgage. 

7Johna.ch.  R.      §  19.  If  a  mortgagor  of  land  in  New  York,  give  a  power 
^^-  to  sell  to  A,  mortgagee  in  another  State,  A's  executor  or  admin- 

istrator may  sell,  though  appointed  in  the  other  State,  the  power 
being  decreed  from  the  mortgagor,  and  not  from  a  court  in 
another  State  ;  and   a  surviving  executor  of  the  mortgagee 
can  sell. 
Hulingc.  Fort,      §  20.  Under  the  act  of  Kentucky,  of  1811,  a  suit  may 
"*•      be  sustained   on  letters  of  administration   granted   in  another 
Slate,  and  they  need   not  be   drawn  ©ut  al  large  in  form  ;  a 
copy  of  an  order  of  court,  stating  that  letters  of  administra- 
tion were  granted  to  the  ph.,  is  sufficient.     The  constitution 
of  Kentucky  enables  an  administrator  in  Virginia  to  sue  &c. 
3Litt.l82      in  Kentucky. 

§  21.  Administration  taken  in  one  State  is  not  in  force  in 
another,  s.  17,  above  ;  4  Rand,  158—161  ;  1  N.  H.  Rep. 
193 ;  2  do.  291  :  nor  can  the  administrator  endorse  a  note  fee. 
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^  3  con.  The  first  act  in  Virginia,  that  required   executors  i  Ch.  29. 
to  give  bond,  was  enacted  in  1711,  and   related  only  to  «U5-     Art.  2. 
pecied  executors.     This  act  prescribed  the  form,  also,  of  ad-       Con. 
niinistrator's  bonds,  and    oaths  of  executors  and  administra- 
tors, all  in  the  same  form,  and  in  the  forms  of  those  prescribed 
by  22d  and  23d  Cb.  II,  and  extended   not  to  the  proceeds  of 
land  sold  in  Virginia,  as  they  did  not  in  England.     Condition  2  Rand, 
is  con6ned  to  goods^  chattels,  or  credits,  and  these  only  were  ^^* 
meant  by  the  word  estate.     If  the   executor  claim   sums  of  p.  497,  a  pp. 
money  advanced  to  him  by  the  testator,  as  a  gift  and  not  as  a  507—614. 
loan,  this  claim  will  not  be  allowed  on  the  executor's  own  o^th 
and  slight  circumstances.     In  the  same  manner  was  the  word 
estate,  in  the  condition  of  the  probate  bond  in  Massachusetts, 
construed  prior  to  the  year  1818. 

<^  6  con.  This  bond  in  Kentucky,  is  somewhat  different.  1  utt  99. 
The  sureties  in  administration  bonds,  are  bound  for  the  legal 
distribution,  though  declared  to  be  real  estate.     They  are  noti  Litt.  95,  Bar- 
liable  for  the  default  of  the  principal  in  payments  to  distribu-'**^"''*''^***'^' 
tees;  though  they  are  not  liable  unless  the  administration  bond  BaitzeH  o. 
provides  for  the  distribution  of  the  surplus  among  the  heirs,  Hall,  1  Litt. 
yet  the  administrator  himself  is  liable  to  the  same  extent  that 
be  would  be  if  the  bond  had  conformed  to  the  law.  See,  also, 
2  Bibb.  292  ;  1  Marsh.  488-492. 

^  2  con.  There  can  be  no  license  to  sell  where  executors  Art.  3. 
give  bonds  to  pay  debts  and  legacies,  nor  is  there  need  of  any,    Con. 
for  such  executors  can  sell.     It  is  the  duty  of  executors  an<J  JS^^o^' 
administrators  to  plead   the  act  of  limitations.     The  creditor, 
to  levy  on  the  real  estate  of  the  deceased,  must  sue  in  season. 
A  license  to  sell,  to  pay  debts  or  legacies,  will  not  be  granted 
after  they  are  barred  by  said  act ;  p.  429,  may  waive  the  gen- 
eral statute  of  limitations,  not  the  special  one,  1788,  ch.  66. 
See  limitations,  ch.  161 ;  see  p.  432—433;  p.  449,  an  admin- 
istrator is  not  liable  to  account  for  buildings  erected  by  his  in- 
testate on  his  wife's  land. 

^  6.  Where  an  administrator  may  recover  a  note,  his  in- 1  Pick.  R.  71- 
testate  could  not.  On  a  promise  of  marriage  broken  by  the 
promissor,  an  action  lies  not  against  his  administrator.  The 
promissor  died,  pending  the  action  against  him.  Held,  it  did 
not  survive.  The  female  promisee  alledged  no  special  damage. 
The  court  rather  viewed  it  a  case  of  tort,  *  where  there  is  a 
duty,  as  well  as  a  wrong,  an  action  will  survive  against  the 
executor.' 

§  4.  An  administrator  may  occupy  his  intestate's  real  estate  Art.  3. 
with  the  consent  of  the  heirs,  accounting  for  the  agreed  rent,  or    Con. 
as  settled  on  slat.  June  22,  1789,  (ch.  11.)     Any  c^ear  mis- i^ck.  R.  157- 
take  in  an  administrator's  account,  may  be  corrected  before 
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I.  Ch.  29.  the  final  settlement  of  the  estate,  p.  5^.     Where  the  admin'' 
Jlrt.  3.     istrator  is  liable  to  pay  interest,  and  1  Jacob  &  W.  39.    If  an 
Can.       executor  pay  to  creditors  more  than  the  amount  of  the  person- 
al estate,  he  makes  it  his  own,  64. 

"^  3  con.  The  creditor  made  the  debtor  his  executor,  and 

the  court  by  Sutherland,  J.  seem  to  be  of  opinion  the  debt 

2 Cowen, 781- was  extinguished.     He  said,  p.  807,  'the  rule  is  universal, 

810,  Marvin ».  |j,gj  when  the  remedy  is  suspended  by  the  act  of  the  party, 

entitled  to  it,  it  is  destroyed  forever.'     This  may  be  true,  and 

the  action  may  be  suspended,  but  the  principle  hardly  applies 

to  the  case  of  a  debtor  made  executor,  for  though  the  action 

is  suspended,  all  remedy  is  not,  for  the  probate  court  may 

hold  the  executor  to  account  for  the  debt,  as  assets  in  his  hands, 

^"*5*'lJ?^  •/ *  and  to  this  purpose  he  may  be  sited  in  the  probate  bond.     In 

cited  1  fiomu     ,.  ••*'^        ii...       it        i  i         i 

«.  ThomfMOB,  this  case  the  general  rule  is  admitted  by  the  court,  but  the  ex- 

*^™'»-  2        ceptions  are  much  relied  on ;  nor  was  it  a  question  of  assets 

Johns.  B.  471-  j^^  ^^^  probate  court :  Rely  on  Wankford  v.  Wankford ;  3  Bac. 

Abr.   119;  Sutherland,  J.  also,  dted  to  st?))port  the  general 

rule.  Toll.  L.  Ex.  272,   8  Co.  136  ;  Bac.  Abr.  Ex.  A.  10 ; 

2  Bl.  Com.  512,  R.  Cow.  184,  Wankford  v.  Wankford  ;  1 

Salk.  299;  11   Mass.  R.  269;  12,  id.  201 ;  Off.  Ex.  31. 

The  true  principle  is  stated  12  Mass.  R.  199—206  ;  Winship 

i;.  Bass,  &c. ;  See  s.  20,  this  article.     The  court  in  New 

York,  held  the  executor's  debt,  he  owed  the  testator,  assets 

-towards  paying  his  debts,  but  pot  for  the  benefit  of  the  next  of 

kin  or  of  general  legatees,  unless  it  appears  on  the  whole  will,  the 

testator  means  not  to  discharge  the  debt ;  then  the  executor  is 

trustee  for  them,  to  the  amount  of  his  debt. 

§  19  con.  If  the  authority  be  given  to  them  virtnte  officii^ 
so  an  acting  executor,  where  the  other  renounces  by  21.  H. 
8,  ch.  4,  Smith's  lessee,  v.  Folwell ;  1  Binn.  546 ;  Jackson  v. 
Ferris,  15  Johns.  R.  348  ;  Nelson  v.  Carrington,  4  Munf.  332 ; 
Miller  v.  White,  Tay.  R.  309  :  Secus,  if  a  naked  power, 
Woodbridge's  heir  v.  Walkings,  3  Bibb's  Rep.  349.  And 
where  a  testator  devises  land  to  be  sold,  and  names  no 
one  to  sell,  the  executor  must  sell,  wherever  the  purchase  mon- 
ey is  to  be  applied  to  the  payment  of  debts,  or  be  distributed 
4  Har«t  M'H.  ^  legacies.  Sugden  on  Powers,  167—173. 
486-487 ;  I  Two  exccutors,  empowered  by  will  to  sell  lands  after  letters, 

SmS*  Ro  -  ^•'  granted,  one  relinquishes  the  trust,  the  other  may  sell.  If 
era  &  al!  o.  A  be  indebted  to  B,  and  A  makes  B  his  executor,  and  B  gets 
Bogere  &  al.  judgment  against  A  in  his  lifetime,  and  after  A's  death  sells 
his  lands  on  B's  execution,  and  B  himself  purchases,  his  pur- 
chase is  vacated ;  he  can  no  more  purchase  than  any  other 
trustee  4;an,  who  sells.  An  executor,  administrator,  or  any 
other  acting  in  trust,  jcan  in  no  case  buy  when  be  sells.    As  the 
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seller  of  another's  property  be  holds  in  trust,  it  is  his  duty  to].  Ch.  29. 
get  the  best  price,  but  as  buyer,  bis  interest  is  to  reduce  the    Art.  4. 
price.  Con. 

The  testator  directed  his  estate  to  be  sold,  be.  after  his   s.^^v^w/ 
wife's  death,  and  appointed  A  and  B,  two  strangers,  and  his  Sharpiteen  in 
son  J,  executors  to  execute  his  will.     A  and  B  alone  proved  f  c**'^**^®52? ' 
the  will ;  the  widow  and  J  and  other  children  being  dead,  A  ^62.^^^°' 
and  B  ^Id  the  real  estate.     Held,  1.  The  testator's  objects 
being  in  a  measure  defeated  by  the  deaths,  &c.  the  power  it- 
self failed,  so  the  sale  was  void  as  far  as  the  yendee's  title  de- 
pended on  it,  and  so  far  the  estate  descended  to  the  heirs  at 
law :  2.  Where  a  testator  directs  his  executors  to  sell  land,  it 
seems  this  is  a  naked  authority  not  coupled  with  an  interest. 
There  is  no  estate  vested  in  the  executor,  as  such^  and  on 
the  death  of  one  them,  the  power  does  not  survive  at  common 
law  :  3.  It  seems  1  R.  L.  366,  s.  11,  only  provides  for  the 
case  of  an  executor  who  refuses  to  act :  4.  In  case  of  several 
executors  having  a  naked  power,  and  one  dies,  it  ceases,  though 
he  never  qualified  as  executor.     Bergen  v.  Bennet,  1  Cains* 
Cases  in  Err.  16;  6  Johns.  R.  73—81;  Jackson  v.  Jansen, 
testator's  object  ceased ;  16  Johns.  R.  167,  Jackson  v. Given, 
id. ;  as  to  the  power  cited,  2  Johns,  ch.  R«  20  ;  14  Johns.  R.   , 
527,  S.  C. ;  on  appeal,  id.  553,  same  case,  Osgood  i;.  Frank- 
lin ;  Jackson  v.  Ferriss,  15  Johns,  346 ;  other  cases  in  John- 
son ;  Gebach  v.  Smilh,  3  Binn.  R.  69  ;  Pow.  on  Devises,  291- 
310  ;  3  Salk,  277;  Co.  L.  113,  a. ;  idi  181,  c. ;  id.  236  ; 

ard.  415;  Toll.  L.  E.  171-r2— 3,  304. 
H  ^  2    As  to  an  executor  of  his  own  wrong.     2  N.  H.  Rep.  Art.  6. 
475,  hc,^  Neal  v.  Baker,  executor,  and  Clements  1;.  Swain.    Can. 
Where  the  estate  is  insolvent,  and  be  voluntarily  pays  some 
creditors  double  the  amount  of  debts  received,  he  is  still  liable, 
and  though  he  takes  out  letters  of  administration  after  he  is 
sued.* 

§  11.  Misuse  of  ie^tator^s  property.  An  executor  commits  g  p^^^  294— 
a  fraud,  when  be  applies  or  pledges  to  his  own  use,  the  prop-sos. 
erty  of  his  testator,  when  not  in  advance  to  the  estate,  and  the 
purchaser  or  mortgagee,  with  notice  thereof  at  the  time  of  the 
purchase,  hc.y  will  be  decreed  to  make  restitution ;  but  if  no 
such  notice,  be  will  be  protected  as  a  purchaser,  &c.  without 
notice.  The  executor  gave  a  deed  of  trust,  of  slaves  and 
goods,  to  secure,  an  old  debt  of  his  own.  This  principle  as- 
serted, the  executor  .holds  the  legal  title  of  the  testator's  ef- 
fects, in  trust  for  creditors,  and  legatees,  specific,  pecuniary, 
or  redduary,  and  if  there  be  fraud  and  notice  as  above,  they, 
and  also  the  administrator  de  bonis  non,  may  question  the 
sale  or  mortgage,  cited  4  D.  &;  £.  621  ;  11  Tes.  Jr.  421, 
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1.  Ch.  29.Plowden,  525;  6  Ves.  Jr.  211-212;  7  Ves.  152;  14  Ves. 
Art.  6.     352  ;  Liverinore,  129-130  ;  3  Munf.  7  ;  17  Ves.  153  ;  well 
Con.       observed   the  purchaser  can   have  no  temptation  to  pay  his 
v^r^^,.^^^    money  for  questionable  title.     The  same  as  to  the  mortgagee 
2  Rand.  488—  who  lends  his  money  at  the  time  of  the  pledge  given, 
^ij^nes©.        ^  12.  Sureties  of  executors  how  far  held.     1.  Not  held  for 
^  proceeds  of  land  sold  by  the  executor  under  the  will :  2.  Not 

for  the  acts  of  his  executor  in  the  administration  of  the  assets 
of  the  first  testator  :  3.  Executor  and  sureties  are  sued,  and 
be  confesses  assets  Slc,  court  of  equity  may  decree  immedi- 
ately against  him,  and  leave  the  creditor  to  proceed  against  the 
sureties  by  motion^  if  it  should  become  necessary.  And 
where  the  administrator  so  comes  in  and  fails  to  support  the 
action,  costs  are  taxed  against  the  estate  of  the  idtestate.  2 
Pick.  R.  68,  Brooks,  &c.  administrators,  v.  Stevens  in  error. 
See  1 6  Mass.  R.  530. 
Art.  7.  ^  ^'  *^^^  ^^  ^^^  ^f  ^'^^^v^^^*     '^he  intestate  is  sued, 

Con. '       ^"^  ^^^^  pending  the  action  ;  his  administrator  assumes  the 
2  Greenl.  109-  defence,  and  omits  to  suggest  the  insolvency  on  record,  or  praj 
us, stureia  r. a  stay  of  execution;  hence  it  is  issued  and  returned  nulld 
i^t^r "     °' ionfl ;  it  is  waste,  and  the  administrator  is  liable  to  a  judgment 
and  execution  de  bonis  propriis.     After  an  execution  has  beea 
regularly  issued  and  returned,  it  cannot  be  set  aside.     Not 
enough  the  administrator's  attorney  mentioned  the  insolvency 
verbally  to  the  court,  when  he  shoufd  have  taken  the  proper 
course  on  record.     2  N.  H.  Rep.  36. 
Ross  O.Luther      §   ^^'  Debt  for  an  escape  of  Wait,  a  prisoner,  on  ca.  sa.  from 
Sheriff;4  Cow- gaol   limits.     Held,  1.  The  issuing  of  the  writ  is  the  com- 
en,  1&8-168.    mencement  of  the  suit :  2.  This  seems  to  mean  the  actual 
delivery  of  the  writ  to  the  officer  :  3.  A  mistake  of  the  name 
of  the  attesting  chief  justice,  is  amendable  :  4.  When  this  is 
in  a  ca.  sa.  the  sheriff  cannot  object  in  an  action  for  an  escape. 
See  17  Johns.  63;  18  id.  14,  496 ;  19  id.  170;  1  Cowen,  47. 
But  18  Johns  14,  496,  it  is  stated  if  a  writ  be  made  out,  and 
put  in  the  mail,  and  actually  sent  off  for  the  officer's,  with  ^  fixed 
intention  to  have  it  served,  such  act  and  intent,  that  puts  it  on  its 
way  from  the  pit.  to  the  officer,  is  the  commencement  of  the 
suit ;  while  the  pit.  keeps  it  in  his  hands  bis  intentions  are  un- 
known.    The  delivery  of  the  writ  to  the  coroner's  wife  is  the 
Bronson  v.       Commencement  of  the  action   against  the  sheriff.     By  these 
East,  17  John,  cases  it  appears  two  things  are  essential  to  the  commencement 
^-  of  the  suit.     After  the  writ  is  made  out :  1.  The  pit.  must  be 

absolutely  determined  to  have  it  served  :  2.  It  must  be  put  on 
it^  way  to  be  served  :  3.  The  pit.  put  it  into  the  hands  of  A  to 
deliver  it,  when  he  finds  a  certain  event  shall  happen,  as  the 
prisoner  passing  over  the  gaol  limits.     A  finds  the  fact  exists 


/  EXECUTORS  AND  ADMINISTRATORS.  91 

and  aUolvidy  determines  to  have  it  served.     This  decision  is  I.  Ch.  29. 
the  commencement  of  t)ie  action,  if  he  have  power  to  decide   Art.  7. 
to  commence  ;  but  if  he  have  not  this  power  his  decision  has    Con. 
DO  effect,  and  the  suit  is  not  commenced  till  he  actually  delivers    >^rv-^^ 
it  to  the  proper  officer  to  have  it  served. 

<^  11.  Mass.  Act,  March  2,  1829,  provides  that  all  actions 
for  injuries  done  to  real  estate,  that  abate  Thy  the  death  of  the 
parties,  be  considered  as  surviving  to  the  executor  or  adminis- 
trator, and  prosecuted  or  defended  accordingly,  as  the  deceased 
might  have  done,  &c.  if  living — ^may  appear  on  motion,  &c.  no- 
tified, &c.  and  nonsuited  and  defaulted.  &c.  Judgment  de  bonis 
ieitatorisj  assets,  kc.  . 

§  10  con.  Where  the  executor  or  administator  buys  lands,  ^^' 
&c.  of  the  heirs,  there  is  a  trust,  and  he  must  act  accordingly,  > 
as  if  an  administrator  purchase  lands  from  the  heirs  of  his  in- 
testate sold  under  a  license,  they  being  of  age  or  not,  his  pur- 
chase is  valid  if  fair,  and  for  a  full  price.  But  if  he  gives  an 
insufficient  price,  he  may  be  made  to  account  for  the  deficiency. 
The  same  principle  applies  to  guardians  and  wards.  2  N.  H. 
Rep.  218,  223.  Lbvell  i;.  Briggs  and  another,  and  sundry 
cases  cited. 

§  1 1  con.  Nor  on  the  former  law,  is  he  held  by  his  genera]  ^^^^  statute 
administration  bond  to  account  for  the  real  estate,  or  to  sell  it  or    ss  c.  S6 ; 
for  the  proceeds  if  sold,  but  is  on  the  statute  of  1817  c.  190 :  JJ'""«^ftat.  c. 
2.  Does  not  refuse  to  account,  till  cited  by  the  judge :  3.  Ifor'eenl.'idd, 
no  special  bond  be  taken  on  license  to  sell  real  estate,  the  reme- 147,  Nelson 
dy  is  by  removal  of  the  administrator.  Jacques^tr 

§  17  con.  Held,  two  judges  against  one,  that  an  adminis- 3  {^^q^  287— 
trator  de  bonis  no/i,  may  maintain  an  action  of  debt  on  a  judg-  8I6  Dykes  v. 
nient  obtained  by  the  executor  :  2.  Enough  to  allege  that  A,  ^odhouaes' 
executor  of  B,  recovered  the  judgment,  and  it  will  be  inferred 
the  debt  was  originally  due  to  the  testator  on  the  plea  ntd  iid  ^  g^^^^  ^ 
record.     Judge  Coulter  held  the  judgment  recovered  by  the  ex-  6  Co.  9^  Co. 
ecutor  was  a  valid  one,  and  a  bar  to  any  action  on  the  original  ^*  ^ro.  Jam. 
contract.  ^* 

^  20.  Debt  on  administration  bond  ;  also  on  lx)nd  as  to  sell-  iq  Mass.  R. 
ing  real  estate,  by  license  of  court,  on  the  first  to  charge  the  129, 134, 
administrator  for  money  received,  not  accounted  for,  it  must  ap-**^®'  Judge, 
pear  he  received  it,  before  he  settled  his  administration  account, 
or  if  after,  then  that  he  has  been  cited  by  the  judge  to  render 
an  account.     He  is  not  held  to  state  the  conditions  of  the  sale 
in  an  advertisement  for  the  sale  of  land,  &c.  :  3.  He  may 
make  immediate  payment,  a  condition  of  such  sale  :  4.  The 
replication  must  state  when  the  money  was  received  ;  the  time 
was  stated  under  a  videlicet  and  bad.  See  Videlicet,  ch.  192  a.  9. 

§  21.  Where  the  administrator  dies  and  his  account  is  notjQf^gnj  .yj^. 
settled,  it  does  not  belong  to  the  administrator  de  bonis  non,  to  81. 
present  it  to  the  judge,  and  settle  it,  but  to  the  representative 
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1.  Ch.  29  o^  the  deceased  administrator.     An  admitiistratcNT  m  an  estate, 
Art.  8.     Acts  in  outer  droit  in  his  transactions  with  the  debt4>r8  andcredii'^ 
Con.        ^^  o^  it,  bat  in  settling  hU  ovm  account  with  the  judge,  be  acts 
N^^^^.</     in  his  own  right ;  this  right  and  duty  passes  to  Aw  executor  or 
administrator,  and  if  necessary  to  sue  the  bond  of  the  deceased 
administrator,  his  executor  or  administrator  must  be  sued,  and 
not  the  administrator  de  bonis  non ;  his  duties  are  limited  to  the 
estate  not  administered  upon.     See  Toller,  492. 
Art.  16.  ^  ^    ^^*^'      Pleadings  and  evidence.     Only  case  of  simple 

Con.         .contract  on  which  debt  does  not  lie  against  the  administrator,  is 
where  the  intestate  could  wage  his  law.     8  Wheat.  672,  &c. 
not  in  cases  of  notes  and  bills,  &c.     Com.  D.  Adm.  B.  14 ; 
Pleader,   2.W.   45,  tit.  2  D.  2  ;  1   Chitty's   Plead.    106; 
Chitty  on  bills  426  ;  2  Saund.  R.  74,  note  2  by  Wms ;  Nor- 
wood V.  Reed,  Plowd.  182  ;  Cro.  El.  667.  Wager  of  law  is  ex- 
cluded in  the  U.  States  by  the  constitution  of  the  U.  States,  &e. 
in  which  it  is  declared,  *  that  in  all  suits,  at  common  law,  where 
the  value  in  controversy  exceeds  $20,  the  right  of  trial  by  juiy 
shall  be  preserved. 
1  Nott  &  Mc        The  executor  of  an  executor  represents  the  first  testator,  and 
Cord,  77, 78.    ^j^g^  ^^  action  is  brought  against  the  executor  of  an  executor 
for  a  debt  owed  by  the  testator,  he  may  be  declared  against  as 
executor  of  the  first  testator,  without  noticing  the  first  executor, 
but  it  is  the  most  correct  to  notice  him ;  was  debt  on  a  judgment. 
o»jpood». Man-     Error  from  the  supreme  court  to  the  court  of  errors.     As^ 
(iwcn,  618,    '^'^psit  by  said  Company,  on  notes  against  Walter,  Franklin,  Os- 
23.      '      '    good,  and  others,  heirs  and  devisees  of  Maria  Osgood  ;  the 
main  question  was,  if  her  deeds  of  real  estates  to  her  daughters 
were  fraudulent^  as  to  the  phs.  and  other  creditors.     Her  exe- 
cutors petitioned  the  surrogate  for  license  to  sell  her  real  estate 
to  pay  debts ;  their  petition  was  accompanied  with  a  sworn  ac- 
count of  the  personal  estate  ;  this  the  supreme  court  admitted  to 
prove  her  insolvency,  but  the  court  of  errors  contra^  and  held 
the  acts  or  admissions  of  executors  are  not  evidence  against  the 
heirs  or  devisees  :  nor  to  show  the  insolvency  of  their  ancestor, 
(their  mother,)  when  she  conveyed  the  real  estate  in  question  to 
certain  persons,  in  an  action  by  a  creditor  against  her  heirs  and 
devisees,  seeking  to  show  that  such  conveyances  were  voluntary 
and  fraudulent^  whereby  the  subjects  of  them  become  assets  in 
the  deft's.  hands,  and  1  Munf.  437. 
3  Greenl.  174,      An   administrator    has  trespass  for  an  injury  to  personal 
^^'  property,  committed  after  the  intestate's  death,  and  before  ad- 

ministratbn  granted,  and  if  described  in  the  writ  as  the  intestate's 
property,  and  not  saying  of  the  administrator,  it  is  well  after 
"  verdict. 
8  Greenl.  250-     The  executor  may  sue  in  his  ovm  rights  on  a  contract  made, 
206,  Carlisle «.  or  foT  a  toTt  Committed,  q^cr  the  testator's  death  :  2,  In  trover 
"''  ^y*  the  property  is  BOt  cbaoged  HU  judgment. 
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3  N.  H.  Rep.  71  An  idmiaistiiitor  has  aa  action  to  fere-  1,  Cr.  29. 
close  a  mortgage  made  to  the  intestate.  ^   j^,  ifi. 

^  2  con.  An  administrator  recovers  judgment,  he  may  bring  Cmi. 
.debt  on  it  in  his  own  name  and  need  not  declare  as  adminiitra-  wrs^v 
tor.     16  Mass.  R,  71-73. 

^  3  con.  U  two  administrators  sue,  and  one  a  feme  tale  and 
pending  the  action,  she  marries,  it  does  not  abate  ihe  action ;  the 
other  proceeds  alone.  17  Mass.  R.  341,  stat.  Feb.  6,  1784, 
■.  19  (c.  24)— -this  is  Mass.  statute  law. 

If  tbe  defi.  be  sued  as  executor  when  be  is  administra-g  j,  g  1^^^ 
tor ;  or  if  tbe  snit  be  commenced  within  a  year  from  her  ap-^TS.  ^^ 
pointment,  it  can  be  pleaded  only  in  abatement. 

<j  10  con.  If  an  executor  bring  an  action  on  a  promise  to  the 
testator,  barred  by  the  act  of  Umitation,  and  there  has  been  a  t  H*r.  fc  He  - 
promise,  by  the  deft,  to  the  executor,  he  must  declare  on  it.  In**'  ^^^^ 
this  case  it  may  be  understood  that  the  executor  or  admininis- 
tralor  may  renew  the  debtor's  promise  to  the  executor  or  ad- 
ministrator of  the  creditor,  that  was  made  to  him,  and  on 
this  renewal  the  ph.  ^xecutor  may  specially  declare  and  take 
the  case  out  of  the  statute  of  limitations,  otherwise  barred  by 
it ;  but  the  pit.  executor  cannot  so  release,  as  to  be  a  witness 
10  prove  the  renewal,  as  bis  liabtU^  to  costs  will  continue.  See 
Ch.  39  a.  5.  s.  14;  3  Greenl.  17-21. 

But  an  administrator  cannot  revive  a  debt  due  to  himself  from 
■he  intesute,  barred  when  he  died,  by  said  acts.     2  Pick.  R.  ^  ^-  R-  ^■ 
S67,  Richmond  administrator  petitioner. 

An  administrator  may  plead  never  promised  within  6  years ; 
and  if  any  fact  brings  the  case  within  the  statute,  it  mun  be  re- 
pKed.     A  promissory  note  is  bona  notabilia,  where  the  debtor  P-  ^^-  'Thamp- 
Eves.  t^  '  ->nv.  Wil«.n. 

J.  17  con.  If  an  administrator  have  assets  to  pay  a  debt,  and 
ers  it  to  be  unpaid,  and  in  consequence  of  his  neglect  it  is  sued 
hi  and  recovered  widi  interest  and  costs,  he  cannM  charge  such  CiiUghiD  e. 
interest  and  costs  to  the  estate ;  and  if  he  ship  the  intestate's  ^'^'  ^^^' 
effects  on  a  trading  voyage,  he  is  liable  for  any  loss  that  may  -„_  ^^  ^ 
arise  out  of  the  transaction. 

^  19  con.  Under  the  plea  of  plene  adminitlravii,  the  existence 
of  debts  of  a  superior  nature  cannot  be  given  in  evidence,  they 
must  be  specially  pleaded.  The  administrator  sues  a  bond  to  the 
intestate — plea  non  est  factum;  pit.  need  not  produce  his  letters 
of  administration.  .  . 

^  27  eon.  Same,  15  Mass.  R.  374.  Sullivan  administrator, 
V.  Holker  and  Porter,  promises  to  a  former  administrator. 

§  34.  Where  an  executor  or  administrator  pleads  a  false  plea, 
the  judgment  is  de  bonii  testatoria  and  non  de  boni»  jtropnis,  &£.  LumIm  «. 
ana  Under  the  statute,  if  sufficient  goods  and  clianeJs  cannot  beLuHlw,  is 
found,  then  of  lands  and  tenements,  fcc.     If  one  of  several  ex-'??'™  fiL.*"* ' 
ecutors  or  administrators  admits  a  debtof  tbe  deceased  to  be  duo 
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I.  Ch.  29.  this  does  not  conclude  the  others,  but  they  may  show  h  is 
Art.  16.    paid.     James  v.  Hacklay. 

Con.     *     §  35.  A,  one  of  three  executors  owed  the  testator  a  debt 
v^^^^^-!,^^    by  simple  contract,  when  the  will  was  made.     He  refused  to 
act,  and  the  other  two  proved  the  will  and  administered.     A 
afterwards  gave  a  bond  to  the  two  acting  executors  for  his  said 
debt ;  and  above  a  year  after  assumed  the  office  of  executor, 
and  cancelled  the  bond.     Held,  it  was  given  for  a  valuable  coq- 
ChirdDerv.       sideration,  and  to  the  obligees  in  their  private  capacities,  the  ad- 
j^M  iL^u»    ^^^^^^  ^f  executors,  &c.  being  merely  words  of  description,  and 
that  A's  act  of  canceUing  the  bond  was  a  void  act ;  the  two  ex- 
ecutors recovered. 
Osterbout  v,         ^  ^^*  '^^^^^P^^  against  an  administrator ;  deft,  pleaded  non  oi- 
Harvtenbnrgli,  sumpsit — non  assumpsit  infra  sex  annas  and  pkne  administravit. 
19  JohDi  R.     Verdict  for  the  pit.  on  the  two  first  pleas,  and  judgment  of  assets, 
quando  arcideriniy  &c.     Verdict  for  the  deft,  on  the  third  plea, 
and  judgment  for  him  for  his  costs. 
Troup  V,  the        ^  37.  Though  an  action  does  not  lie  by  an  executor  or  ad- 
Smith,  20        ministrator  for  thematic/  of  the  testator  or  intestate,  that  does  not 
Johns  R.  38.    benefit  the  assets  ;  yet  it  lies  against  his  representatives  on  a  con- 
tract fraudulently  performed  by  him. 

^  38.  Debt  on  administration  bond  in  two  actions :  the 
People  V.  Mc  Donald  and  Dobbs  impleaded  with  Sarah  Hav- 
iland  ;  same  «.  same,  1  Cowen,  189 — 193  :  1.  Record 
amended  where  by  mistake  the  judgment  was  de  bonis  propriis, 
where  it  should  have  been  de  bonis  testatoris  si,  fyc.  et  de 
bonis  propriis  si  non,  fyc.  Actions  were  under  statute  1  R. 
L.  447.  to  re'cover  two  several  claims  in  favor  of  the  same 
ph. :  2.  Court  ordered  them  to  be  consolidated  :  3.  Assign- 
ing for  breach  not  filing  an  inventory,  &c.  within  six  months 
where  not  shown  the  relator  suffered  any  injury  from  the 
omission,  is  improper :  4.  This  assignment  ordered  to  be 
stricken  out  of  the  declaration :  5.  The  relator  being  within 
the  jurisdiction  of  the  court,  no  stay  of  proceedings  till 
costs  be  secured  :  6.  They  may  be  enforced  by  attachment. 
See  ch.  149.  a.  2.  s.  44  :  7.  The  pit.  had  leave  to  declare  de 
novo, 
Akt.  19.  <J  10.  Executor'* s  compensation  in  New  York.    The  statute 

^   Con.  of  1817,  authorizes  the  court  to  make  an  allowance  to  the 

28-^7  Mc  6X6cutor,  in  certain  proportion,  but  not  any  special  allowances  : 
Whorter,  &c.  2.  There  is  no  fixed  ratie  for  an  agent :  3.  One  appointed  by 
V.  Benson.  {^p  executor  is  entitled  to  a  compensation  for  his  services, 
whether  the  will  authorize  his  appointment  or  not,  and  it  must 
be  borne  by  the  testator's  estate :  4.  The  object  of  the  act  is 
to  give  one  reward  for  all  services,  and  that  may  be  ascertain- 
ed by  computation  on  one  species  of  service  only,  that  is,  on 
receding  and  [Mijriqg  money. 
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§  11.  Probate  patotrM  in  Aew   York,  now  and  formerly.  \,  Ch.  SW. 
The  probate  and  prerogative  courts  of  the  colony  were  form-    Art.  19. 
ed  on  the  model  of  the  ecclesiastical  courts  of  England,  as  to       Con. 
the  subjecis  of  their  jurisdiction,  but  it  does  not  appear  they    v^-s^-^^ 
were  bound  to  follow  the  practice  of  those  courts.     Since  the  i  Mop.  Ch.  R. 
RpTolution  the  probate  courts  in  New  York  have  been  estab-  vwldeAevaw 
Kshed  and  regulated  by  statutes,  the  last  eiiactdd  March  31, «.Kahi. 
18S3 ;  but  in  this  Slate,  as  in  the  others,  statutes  are  often 
revised  and  altered.     The  question  in  this  case  was  as  to  the  K*^''""' •«'■■- 
testator's  sanity.  Sco^^W- 

^  13.  The  pit.  declared  on  a  note  and  for  money  lent  inei. 
the'lifetinie  of  the  testator  and  a  promise  to  himself  at  execu- 
tor, after  the  testator's  death.  Being  nonsuited  on  the  trial, 
held,  1.  He  paid  no  costs:  2.  The  same  as  to  an  iiumibI 
eomjmtaiatt  with  him  touching  accounts  of  the  testator. 
3.  General  rule  is,  if  the  executor  sue  a*  executor  when  he 
can  sue  in  his  own  name  and  fails,  he  pays  costs;  otherwise, 
if  he  tnuit  sue  oi  executor.  4.  If  the  cause  of  action  accrue 
ieAo%  after  the  testator's  death,  and  the  executor  fails,  he 
pays  costs,  as  in  trover  on  Am  own  pouetsion,  or  attumptit  fw 
money  had  and  received  to  his  use,  or  debt  for  an  escape  on 
hia  own  judgment  and  execution,  at  exenttor.  But  5.  If  the 
cause  of  action  accrues  wholly  or  partially  in  the  testator's 
life  time,  as  in  attuntptit  on  a  promise  to  the  testator ;  so  if 
this  be  followed  with  a  promise  to  the  executor  to  pay  the 
same  debt;  in  both  cases  he  mutt  sue  at  executor:  so  of 
debt  for  an  escape  from  the  testator's  judgment  and  execution, 
though  the  escape  be  after  his  dealb.  In  these  cases,  suing 
necessarily  as  exf.cutor,  if  he  fails  he  pays  no  costs.  For 
costs,  cited  10  East,  293  ;  2  Strange,  1006 ;  1 1  Johns.  400 ; 
16  id.  148  ;  17  id.  268,  Hogeboom  v.  Clark  ;  i  Wash.  138, 
Thornton,  ex'r.  v.  Jelt.  These,  on  the  ground  he  might  have 
sued  in  his  own  name,  against  costs,  3  Bos.  &£  P.  253 ;  3 
Burr.  1586 ;  10  East,  293 ;  Cro.  J.  229 ;  1  Bos.  Si  P.  446  ; 
11  Johns.  403. 

On  the  true  principle  above  slated,  and  5  D.  &  E.  234, 
see  ch.  9.  a.  19.  s.  9,  where  near  all  the  distinctions  are  taken 
and  cases  cited,  showing  how  executors  and  administrators 
must  sue  in  auter  droit,  or  not ;  and  4  Cowen,  550-&52,  and 
many  cases  cited. 
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^  3.  con.  If  a  general   shipment  be  mMy^^^^|Upr  to    ^'"'' 
secure  to  him  bis  advances  and  oliMrj^^^^^^^^"*^^ 
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L«verick  v. 
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Reed,  1  Cow* 
en,  645>670. 


lien  therefor  only  on  that,  and  subject  to  sueh  lien  the*  owner 
may  dispose  of  the  property  as  be  pleases.  3  Mason,  334-341, 

If  the  principal  instruct  the  factor  to  sell  produce  for  caab 
only,  and  be  allows  the  buyer  to  take  it  away  without  piayiog. 
the  money  at  the  time  of  the  sale,  who  absconds  immediately, 
th6  factor  is  liable  for  the  amount,  though  a  usage  is  proved 
among  the  factors  of  allowing  to  purchasers  seven  or  fourteea 
days  to  pay,  where  the  sale  has  been  for  cash,  for  no  usage 
will  authorise  a  departure  from  positive  instructions  of  the 
principal :  they  are  the  agent's  law.  This  usage  had  existed 
in  Charleston  forty  years.     Mr  Justice  Cbeev^,.. contra. 

§  9.  How  a  factor  may  sell  to  pay  his  own  debt.  The 
pit.,  the  principal,  brought  €usumpsit  for  the  goods  sold  and 
delivered.  Plea,  1.  General  issue  :  2.  In  bar  for  said  gooda, 
Ssc.  were  with  the  pit's,  consent  so  sold  and  delivered  lo  the 
deft,  by  Jobn  Summers,  agent  and  factor  of  the  pit.,  and  in 
Summers'  own  name,  as  the  true  and  sole  owner  of  them,  and 
the  deft,  did  not  know  the  goods  were  the  pit's,  nor  did  he 
appear ;  that  when  said  goods  were  sold  and  delivered  Sum- 
mers was  indebted  to  the  deft.,  and  still  is,  in  more  than  the 
value  of  the  goods,  and  that  the  deft,  is  ready  and  wiUupg  to 
set  off  and  allow  the  pit.  the  value  of  the  goods  out  of  the 
nnonies  so  due  and  owing  from  the  said  Summers.  Held^  on 
special  demurrer  that  the  plea  was  good.  One  objection  to 
the  special  plea  was,  that  it  amounted  to  the  general  issue : 
another,  the  debts  not  of  a  kind  to  be  set  off.  As  to  the  first 
objection,  cited  George  f .  Clagett,  a.  8.  s.  5 ;  Rabone  t^. 
Williams,  7  D.  &  E.  360,  n.j  Boot  v.  Wilson,  8  East,  311. 
Off-set,  same  and  other  cases,  as  Baring  v.  Corrie,  2  B.  &&  A. 
137.  As  to  the  general  issue,  see  ch.  J  78.  a.  5,  he.  Lien, 
5Binn.  441— 538. 

§  10.  wisiumpsU  to  recover  the  amount  of  two  several 
bills  of  exchange,  each  drawn  by  Rea  &.  Butler,  in  Savannah,  on 
Tho.  C.  Butler,  of  New  York,  at  sixty  days  sight,  both  paya- 
ble to  the  ph.,  remitted  to  him  by  the  deft,  for  the  proceeds 
of  goods  consigned  to  them  by  the  pit.  for  sale  on  his  account, 
which  they  sold  at  a  credit,  as  his  factors,  under  a  commission 
to  guaranty  the  'sales.  The  drawee  was  one  of  the  drawers  : 
they  failed  :  facts  stated.  In  this  case  many  points  were  de- 
cided, as  1.  A  factor,  under  a  general  power,  will  not  be  re- 
sponsible for  losses,  if  he  acts  to  the  best  of  his  abilities,  with- 
out breach  of  orders,  gross  negligence,  or  fraud.  If  there  be 
a  loss  by  his  giving  credit,  on  a  sale  or  making  remittance,  he 
is  responsible,  unless  it  appears  he  used  ordinary  diligence  to 
ascertain  the  discredit  or  insolvency  of  him  who  occasions  the 
loss  by  bis  failure  :  ^.  When  directed  to  remit  he  need  not  in 
genenil  inquire  into  the  credit  of  the  drawee  :  3.  If  circum- 
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stances  of  suspicion  appear  against  the  drawers  sufficient  to  I.  Ch.  30. 
put  a  man  of  ordinary  prudence  on  his  guard,  he  will  be  ac-     Jirt.  1. 
countable :  4.  If  the  biU  be  drawn  by  partners,  be  roust  show       Can. 
the  good  credit  of  each,  and  all  of  them :  5.  A  factor  need  not    v^rv^ 
obey  instructions  to  remit,  unless  good  bills  can  be  obtained, 
and  he  must  follow  literally  limited  powers :  6.  When  direct- 
ed to  draw  on  a  good  bouse,  he  must,  at  his  peril,  see  the' 
drawee  is  in  good  credit  z  1.  Add  credere  commission  is  where  ^ 

a  factor  for  a  premium  (one  and  one-fourth  in  this  case)  be- 
yond his  usual  commission  for  sale,  becomes  bound  to  pay  the 
price  in  all  events  :  8.  As  to  the  actual  vendee,  the  factor  is 
the.  sole  owner  of  the  goods  and  may  set  off:  9.  The  gua- 
rantee makes  the  only  difference  there  is  between  the  common 
factor  and  one  del  credere :  10.  A  factor  is  not  bound  to  pay 
till  payment  is  due  :  11.  The  guaranty  of  tt)p  sale  does  not 
imply  a  guaranty  of  the  remittance.  The  factor  del  creder€ 
retains  his  ordinary  character  as  to  the  remittance  :  12.  The 
guaranty  of  remittance  depends  on  the  general  principle  that 
a  note  or  bill  does  not  pay  a  prior  debt,  unless  it  prove  good : 
13.  The  owner,  before  payment,  may  resort  to  the  actual 
vendee,  as  the  collateral  security  of  the  factor,  and  may  stop 
the  payment  to  the  factor.  Here  is  a  summary  of  most  of 
the  principal  duties  and  powers  of  both  kind  of  factors.  Judg- 
ment for  the  pit.  for  the  amount  of  the  bills. 

^  2.  A  factor  may  sue  for  goods  sold  by  him,  and  payment  Art.  3. 
to  him  is  valid  if  not  forbidden  by  the  principal.     Gerard  9.    Con, 
Taggart,  5  Serg.  &;  R.  27,  29. 

^  3.  How  merchants  may  make  themselves  factors  and  lia- 
ble, &CC. :  as  where  the  pit.  a  merchant  in  New  York  consign- 
ed goods  to  the  master  of  a  vessel  bound  to  the  Havana  for 
sale ;  the  master,  when  he  arrived  there,  delivered  the  goods 
to  the  defts.,  there  commission  merchants,  for  sale.  Held,  as 
he  had  no  power  to  pledge  them  for  his  own  account,  the  defts. 
by  receiving  them,  knowing  they  were  the  goods,  became 
substituted,  as  factors  and  agents,  in  the  master's  place,  and 
accountable  for  the  proceeds  of  the  goods  to  the  ph.,  and 
could  not  retain  them  for  any  advances  made  by  them  to  the  Buckley  v. 
master,  or  for  the  balance  of  account  arising  from  transactions  Packard,  20 
between  him  and  them.  ^''^'^'  ^'  ^^ 

Same  principle,  1  Mason,  440 ;  and  if  he  do,  the  principal,  Abt.  7. 
after  demand  and  refusal,  may  maintain  trover  against  the    (JQJ^^ 
pawnee;    and    he  has,   by  the  general    law,   the  personal  id, 
security  of  the  owner  as  well  as  a  lien  on  the  goods,  for  his 
advances  ;  but  by  contract  he  may  waive  his  right  to  personal 
responribiJity.     1  Mason,  9,  Peisch  v.  Dickson,  and  1  Mc 
Cord,  I. 
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I.  Ci^.  SO.      Hb  bdhnot  pledge  his  principal's  goods.  3  Barn.  &  Cres.  S49. 
Art.  6.         §  1  eon.  Same  principle,  3  Mason,  232-242,  Thompson 
Con.       V.  Perkins  &  al. :  the  factor  had   a  dd  credere  commission. 
v^K^.-^    See  a.  11.  s.  4;  a.  8.  s.  5.     The  principal  recovered  :  ma«y 
cases  cited.     The  court  stated  the  true  acid  general  principle^ 
that  is,  *  the  principal  is  entitled   to  recover  wherever  he  can 
trace  his  oMvn  property  and   distinguish  it,  or  its  proceed^) 
from  the  mass  of  the  property  of  the  factor  ; '  as  if  sold  and 
notes  taken  and  these  can  be  specifically  ascertained.     Dens- 
ton  V.  Perkins  and  another,  2  Pick.  86,  and  5  Pick.  7-^10, 
the  same  principle  ;  and  even  if  my  factor  sell  my  goods  to  A 
on  credit,  and  in  his  books  charges  A  the  price,  and  my  iac- 
tor  fail  and  assign  to  trustees,  and  I  join  in  the  assignment  as 
a  creditor,  and  the  trustees  receive  A's  debt,  I  can  recover  the 
amount  of  them  if  I  can  trace  my  goods,  my  factor's  book 
charges  of  goods  sold  to  A,  and  his  payment  therefor  to  the 
trustees. 
Art.  9.  ^  ^2.  Assumpsit  for  monies  advanced  by  a  factor  dr  com- 

Con.         mission  merchant,  in  New  York,  for  account  of  bis  principal, 
4Cowen,25(y-in  Virginia.     Held,  the  payment  of  a  balance  of  accobnt  fay 
Cren^w*^  ^  ^^^  factor  to  his  principal  after  the  sales  made,  and  for  the 
purpose  of  closing  the  accodnts  between  them,  was  an  as- 
sumption of  the  outstanding  debts ;  and  therefore  the  princi- 
pal was  no  longer  accountafale  or  bound  to  refund  advances, 
though  the  debtors  finally  failed  to  pay  for  the  goods  sold  by 
the  factor  the  proceeds  whereof  were  looked  to  for  reimburse- 
ment ;  and  1  Pick.  343,  344 ;  3  Johns.  Ch.  R.  600,  Consc- 
qua  V.  Fanning  ;  Simpson  v.  Swan,  3  Campb.  R.  291.     But 
6Cowen,  478,^^  ^^'^  ^^®  factor,  as  in  the  case  of  Oakley  v.  Crenshaw,  a 
475.  clear  intention  must  appear  to  assume  the  debt  by  the  factor. 

Bell  and  oth-       ^  1 3.  A  factor,  OT  Consignee,  advancing  on  the  goods  his 
ere  V.  Palmer  principal  consigns  to  their  value  or  mofe,  is  yet  bound  to  obey 
12?  136^^*"*  his  instructions  as  to   the  time  of  sale,  though  there  be  no 
agreement  to  that  effect ;  and  if  instructed  to  sell  immediately, 
and  he  refuses  the  first  ofiTer,  expecting  a  belter  price,  then 
sells  for  less  than  the  offer,  he  is  liable,  though  he  act  in  per- 
fect good  faith.     The  principals  were  liable  for  tlie  monies 
advainced  by  the  factors,  and  still  had  a  i-^ht  to  direct  the 
sales.     Sundry  cases  cited. 
Corlier  &  »].<«.      §  14.  Assumpsit.     The  pits,  being  factors  in  Philadelphia, 
Gumming,  6    the  deft,  left  with  them  in  the  fall  of  1620,  &c.  a  quantity  of 
f^^***^  cheese  to  sell  on  commission.     December,  1820,  the  pits, 

advanced  to  tlie  deft.  $900  on  the  cheese.  In  March,  1821, 
the  pits,  sold  of  this  cheese,  and  also  of  the  cheese  of  one 
Brown,  to  one  Kellogg,  on  ninety  days  credit,  and  took  his 
note  for  all  payable  to  himself.  Held,  1.  This  did  not  per  se 
make  the  factors  liable  to  their  principals  :  2.  The  note  <Ud  not 
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extiIygMi^b  (be  daipand  for  the  good^  bqt  left  each  priacipal  to  L  Cu,  QO. 
bis  utiual  reixiecly »  ?•  Nov  did  the  faqtofs  by  cliangin^  tbi^     .^r^.  9. 
note  for  two  otbers  drawn  by  one  Dickson,  and  endorsed  by    •   Con. 
Kellogg  for  part  of  the  sum  due  to  Cumming,  and  Kellogg's    ^^>^V 
sole  note  for  the  f esidue,  make  tb^m^lv^  liable,  fpr  tbey  stiU 
retained  the  vendee-s  name  :  4.  A  factor's  advancing  money 
and  having  goods  in  his  bands,  is  not  confined  to  the  goodii 
for  bis  remedy  ;  but  he  gives  a  joint  credit  to  the  goods  an^ 
to  the  person  of  his  principal ;  but  he  must  first  resort  to  the 
goods,  if  they  can  be  made  available  :  on  them  he  has  a  lien. 
Factors  sued  to  recover  back   the  monies   they  advanced. 
Verdict  was  for  Gumming  the  deft.,  on  the  ground  tlie  pits, 
took  one  note  for  the  cheese  of  two  distinct  owners,  so  im- 
properly blended  -his  property  with    that   of  another.     The 
court  thought  otherwise,  and  granted  a  new  trial.     The  coun- 
sel cited  numerous  cases :  the  court  only  1  Gall.  360 ;  Cowp. 
265  ;  5  Johns.  68  ;  7  Mass.  R.  36. 

§  4  ton,    A  consigns  goods  to  B,  his  fiictor,  to  sell  general-    ^rt.  11. 
]y.     fie  sells  on  credit  to  a  merchant  in  good  credit,  and  takes       Con>  - 
a  note  to  himself ;  before  payable  the  merchant  foils,  the  loss  '^^\S^^^^ 
the  principal's.     3.  If  A  draw  on  B  before  the  goods  be  sold,  BariMu   ^  *' 
and  B,  to  raise   money  to  meet  A's  bills,  sells  his  goods  on 
credit  to  C,  and  takes  his  note  payable  to  B  ;  this  be  endorses 
and  sells  for  money,  and  C  fails  before  the  note  is  payable ;  B, 
the  factor,  pays  the  endorsee.   B  may  recover  against  A  his 
principal.     The  factor  had  power  to  sell  *  as  he  thought  proper^'* 
and  to '  use  his  own  judgment  ^^  and  as  be  exercised  it  fairly,  his 
sale  was  authorised  by  the  principal  and  so  bound  him. 

§  16.  The  liability  of  factors  and  consignees,  iic.  to  their 
principals.  Assumpsit  on  a  promise  to  account  for  sundry 
goods,  sent  by  the  pit.  a  merchant  of  Boston,  to  the  deils.  com-  ^'^  Man.  R. 
mission  merchants  in  Philadelphia,  to  be  sdd  on  the  pits.  a(>-(3^^^  • 
count.  One  of  the  partners  died,  and  a  question  of  accounta- Moody  &  al. 
bility  arose ;  the  survivor  sent  on  an  account,  showing  a  small  bal- 
ance due  to  the  pit.  who  sued  for  it  before  he  made  any  demand  ; 
and  the  question  was  if  his  right  of  action  had  accrued ;  he 
argued  it  had.  The  deft,  said  the  relation  of  the  parties  was 
not  that  of  debtor  and  creditor,  but  that  of  principal  and  agent, 
and  the  debtors  have  been  ready  to  pay  the  balance  when  call- 
ed upon.  The  court  seemed  to  be  of  opinkwi,  if  the  ph.  gave 
no  special  orders,  and  they  were  guilty  of  no  fauh,  but  sold  the 
goods  and  rendered  an  account  in  due  season,  that  their  con- 
tract was  to  account,  and  they  ought  not  to  be  held  to  remit  the 
balance  at  their  risk,  and  they  cannot  remit  at  the  pits,  risk,  but 
in  compliance  with  his  instructions,  and  in  this  case  the  defts. 
wrote  tney  held  the  balance  subject  to  the  pits,  order — cause  re- 
ferred back  to  the  referees.     See  also  17  Mass.  R.  108^109. 
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I.  Ch.  30.  Other  cases  belonging  to  sect.  9,  10  and  11,  this  article  to  wit,  3 
Art.  11.    Johns.  Ch.  R.  67  ;  6  Taunt.  1 10-296  ;  1  Dow.  274 ;  2  Campb. 

Con.       546;  4  id.  171. 

^^^.^,.^w-         ^17.  The  pit.  employed  the  deft,  to  sell  lands ;  he  sold  and 

5  Pick.  389,     took  a  proKiissoiy  note  for  part  of  the  pay,  when  he  might  have 

Hemenway  «.  fgceived  the  money.   When  required  to  pay  over  the  proceeds, 

said  he  knew  nothing  of  the  matter.     Held,  the  jury  might  find 

he  unreasonably  delayed  to  pay  them  over,  though  the  action 

was  commenced  before  he  had  collected  the  note. 
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FEES. 


iPick.  R.  8S       §  ^  ^^'  Held,  the  statutes  of  Massachusetts   1817  c.  131, 
37.  '  and  1818  c.  118,  denying  the  benefit  of  law  to  physicians,  to 

recover  their  fees,  when  not  duly  licensed,  extends  to  those  re- 
siding out  of  the  State,  as  to  their  services  rendered  within  it. 
1  N.  H.  Rep.       ^  ^^*  ^^^  pl^*  ^^  ^^  action  is  liable  to  the  sherifi^for  the  ser- 
38, 18.    Eait-  vice  of  the  writ.     He  may  recover  for  the  storage  of  property 
man  v.  the       taken  on  mesne  process,  and  interest  may  be  taxed  on  money 
paid  and  expended  for  the  purpose  ;  but  he  cannot  recover  an 
extra  charge  for  making  the  return  on  the  writ — was  assumpsit 
by  a  deputy  sheriff  employed  by  one  Crane,  agent  of  the  Bank, 
and  4  Binney,  170. 


CHAPTER  XXXII. 

FRAUD. 


Art  1.  §  2,  3  and  4  con.     But  in  equity,  if  a  person  by  fraud,  be 

Con.         prevented  doing  an  act,  it  is  considered  as  if  done.     1  Jacob 
and  W.  94  ;  4  Harris  and  McHenr>',  398. 

^  9  con.    A  conveyed  his  life  estate  in  his  wife's  land  to  her 
3  Rich.  .205—  father,  who  afterwards  being  insolvent,  conveyed  it  to  the  wife 
Lane&"aV  *'    to  prevent  his  creditors  taking  it;  one  of  them  levied  on  the 
land.     Held,  parol  evidence  was  not  admissible  to  prove  the 
father  held  in  trust  for  the  wife,  so  his  conveyance  to  her  was 
fraudulent.     The  wife  gave  her  father  her  note  for  $20,  and 
knew  he  was  embarrassed.     She  remained  in  possession  till  the 
extent  of  the  execution,  and  after  the  deed  to  her. 
2  Rand.  831,         A  voluntary  conveyance  of  property  to  children,  when  the 
^^-  donor  is  largely  in  debt,  is  void  against  creditors  in  equity,  who 

have  established  their  demands  at  law  or  want  of  property  to 
pay  their  debts,  by  some  regular  evidence. 
'  iGrccnl.  298-      A  fraudulent  purchaser  of  A's  goods  has  no  right  to  object  to 
^^^'  the  officer's  proceedings,  who  seizes  and  sells  them  on  an  exe- 

cution against  A,  though  those  proceedings  be  irregular. 
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^16  con.    Dryer,  the  tenant  of  a  tavern  and  farm,  owned  I,  Ch.  32. 
by  Hopkins,  the  landlord,  being  justly  indebted  to  him  for  rent,     Art.  1. 
he  gave  him  a  mortgage  of  a  mare,  homed  cattle,  hogs,  hay  and       C(m.  * 
household  furniture  then  on  the  place  and  necessary  for  die     v^^v^-^^ 
usual  management  of  it.     This  mortgage  was  publicly  given  Bitiell «.  Hop- 
and  known,  when  persons  applied  to  Dryer,  the  tenant,  to  buy  the  ^^co^^lSe 
mare,  &:c.,  he  told  them  she  was  Hopkins's.    And  Bissell,  know-  206. 
ing  the  true  state  of  the  case,  and  being  a  creditor,  got  judg- 
ment against  Dryer  and  execution,  and  thereon  the  officer  sold 
the  mare  and  Bissell  bought  her.     Trover  for  her  was  brought 
by  Hopkins  against  Bissell ;  special  verdict  and  judgment  below 
for  Hopkins.     Bissell  brought  his  writ  of  error,  and  judgment 
was  affirmed.     Held,  1.  Tne  possession  of  goods  remaining  in 
the  vendor  after  the  sale,  is  not  conclusive,  but  only  prima  faice 
evidence  of  fraud  as  to  creditors,  and  may  be  explained  :  2.  It 
is  a  sufficient  explanation,  the  sale  was  honafide^  and  for  a  val- 
uable consideration,  and  that  the  possession  of  the  vendor  was 
in  pursuance  of  some  agreement  not  inconsistent  with  honesty 
in  the  transaction^  as  where  a  tenant  sells  oxen  to  his  landlord  in 
payment  of  rent  upon  an  agreement  the  tenant  retain  them  to 
work  the  farm,  so  where  Dryer  mortgaged  the  mare,  be.  as 
above.     Pages  189  to  206  are  numerous  cases  cited  in  the  re- 
porter's notes. 

^17  con.  Replevin  for  a  vessel :  plea  property  in  one  Long,  1  Pick.  R.  288 
and  not  in  the  pit.  and  issue.  Long  owned  the  vessel,  and  Oct.  "^nS"^®** 
27,  1819,  gave  a  bill  of  sale  of  her  to  the  pk.  but  made  no  for-*^'  ""** 
mal  delivery ;  the  pit.  at  the  same  time,  gave  to  Long  a  tnemo^ 
randum  in  writing,  acknowledging  the  receipt  of  the  bill  of  sale, 
as  security  for  the  payment  of  $2699  14  cts,  for  which  he  held 
Long's  note,  and  agreeing  to  give  up  the  bill  of  sale  on  the  pay- 
ment of  that  sum,  and  interest.  About  June  10,  1820,  the  pit. 
demanded  pay  of  the  note,  and  Long  being  unable  to  pay,  the 
It.  took  possession  of  the  vessel.  July  3,  one  Donnels  caused 
er  to  be  attached  by  the  deft.,  deputy  sheriff,  as  the  property 
ofLong :  the  pit.  brought  replevin,  and  afterwards  sold  the  ves- 
sel for  $1000,  judgment  for  the  pit.  Held,  2.  There  was  no 
usury,  though  the  pk.  took  2  1-2  per  cent,  commission  for  selling 
the  vessel,  and  though  not  sold.  The  jury  having  found  the 
commission  was  not  taken  as  a  cover  for  usury :  3.  Taking  the 
interest  at  the  time  of  the  loan  is  not  conclusive  evidence  of 
usury.  Numerous  cases  were  cited,  near  all  cited  in  this 
work,  and  many  of  them  in  this  chapter,  so  need  not  here  be 
repeated. 

If  A  mortgage  his  machines  in  a  manufactory  toB,  and  after- ^  Pick.  R.  607, 
wards,  remain  in  possession,  this  is  only  prima  fade  evidence  of  ^^J^^      * 
fraud,  which  may  be  rebutted  by  evidence,  showing  the  transac- 
tion was  a  fair  one.     About  40  cases  cited  pro  and  con ;  judg- 
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I.  Ch.  32.  ment  for  the  mortgagee.     Held,  there  is  a  difference  between  a 
Art.  1.     mortgage  and  a  pledge;  to  this  the  title  is  solely  on  posaeaaoo* 

Con,       Same  principle,  3  Coweo,  166  to  206. 

v^TN,,.^^/     '  ^  23  com  A  creditor  to  secure  his  debt,  takes  a  conveyance 

4  Rand.  282—  from  his  debtor,  but  at  the  same  time,  inserts  a  provision  in  tb^ 

317,  Oariandv.  deed,  to  delay,  hinder,  or  defraud  other  creditors,  such  a  deed 

^^  is  within  the  statute  of  frauds,  and  void  :  2.  So  the  deed  will  be 

void  if  the  creditor,  meaning  only  to  secure  his  own  debt,  be 

privy  to  tlie   fraudulent  intentions  of  the  debtor,  thereby  to 

dilay^  hinder^  or  defraud  his  other  creditors :  3.  By  the  Virw 

ginia  and  English  statutes  of  frauds,  to  vitiate  a  conveyance 

there  must  be  a  fraudulent  intention  in  the  grantor,  and  notice 

of  those  intentions  to  the  grantee :  4.  The  maxim  that  a  party 

to  have  equity  must  do  it,  is  confined  to  the  parties  in  the  case, 

and  does  not  extend  to  third  persons.     See  Boyd  and  Dunlop^ 

1  Johns.  Ch.  R.  478;  but  Sands  t;.  Codwise,  ch.  18,  a*  3,  9« 

29,  Heme  v.  Moeres,   1  Vern.  465,  ch.  86,  a.  3,  s.  1$,  3  vol, 

BarweU  v.  Ward,  1  Atk.  260 ;  2  N.  H.  Rep.  13. 

^  34  con.     In  all  these  cases,  and  the  numerous  cases  there^ 
in  cited,  we  see  the  nature  of  fraud,  and  the  regard  paid  to  the 
intentions  of  the  parties.    1  Randolph,  113,  2  Anstr.  381,  15 
Johns.  571 ;  14  id.  458;  20  id,  442. 
4  Rand.  5Ga—     ^  36.  How  no  fraud  to  favor  one  endorser.     It  is  no  fraud  if 
^^'*  the  holder  of  a  bill  of  exchange,  agree  with  one  of  the  endor- 

sers, as  A,  to  throw  all  the  burden  on  the  other  endorsers,  and 

4  Pick.  104,  that  A  be  liable  only  in  case  they  be  unable  to  pay.  An  agree- 
Ward!^°"***  "•  ment  on  the  part  of  the  vendee  of  a  chattel,  left  in  the  vendor's 

possession  to  conceal  th^  purchase,  is  not  iUelfn,  fraud  on  credi- 
tors, but  a  matter  of  evidence,  capable  of  explanation. 

5  Pick.  5-7,  §  ^'^'  Replevin ;  the  deft,  traversed  the  pit's,  property.  The 
Patten  v.  *  ph.  furnished  one  Chanly  with  goods,  to  be  sold  at  a  shop  kept 
Clark.  by  jjjuj^     Q^  ^^  jq  p^y  for  them  at  certain  prices,  as  fast  as  he 

sold  them ;  all  over  was  to  be  his  profits ;  the  goods  to  remain 
the  pit's  property,  and  at  his  risk  till  sold,  those  not  sold  to  be 
returned  to  the  pit.,  those  sold  on  credit  to  be  at  C's  risk.  Held, 
not  fraudulent  as  to  C's  creditors :  if  £ona  ^c/e  or  not,  was  a 
question  for  the  jury. 
Art.  2.  §  2  con.  16  Mass.  R.  406-420,  Trull  v.  Bigelow ;  same  prin- 

Con.         cifilc  as  Sutton  i;.  Lord  and  Goodale  administrator  v.  NichoUs. 
See  1  Cowen,  622-645,  ch.  86,  a.  3,  s.  14,  15. 

2  Pick.  R.  184-204,  Somes  by  his  guardian  r.  Brewer ; 
same  principle  as  in  Sutton  v.  Lord. 
2M     n  481       A  iona^rfe  purchaser  for  a  valuable  consideration,  without 
OextervlHar- notice  of  any  fraud,  shall  hold  the  estate  against  the  original 
ris.  grantor  and  his  heirs.     A  purchaser  has  not  by  law,  construc- 

tive notice  of  all  matters  of  record  ;  but  only  of  such,  as  the 
title  deeds  of  the  estate  refer  to,  or  put  him  on  inquiry  for. 
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"^  Ow  £jectment  for  a  fafm,  &c. ;   case^  April  16,  1818.  L  Ch.  313. 
WUiiam  Seward,  aged  and  infirm,  seised  iu  fee  of  this  large  farm,     ArL  2. 
deeded  the  same  to  the  deft.,  his  spn.    Consideration  expressed       Con. 
^10,000,  with  full  covenants.     The  true  consideration  was  the    v^^^v^-^ 
son's  two  bonds  to  his  two  asters,  both  $4452  50  cts.  to  be  paid  Jackson  v. 
6  months  after  the  father's  death,  and  annuity  to  him  of  $500.  ^^^*Ji  -g 
(Not  exceeding  the  rent.)    The  annuity  was  paid  four  years,  all     ^^^    '    * 
an  honest  transaction,  at  the  time  of  which  the  father  was  gua* 
rantor  to  the  pit's,  lessor.  Van  Wick;  he  was  then  no  otherwise 
accreditor.     The  lessor,  after  said  deed  was  given,  recovered 
judgment  on  this  guranty,  against  the  father,  in  April,  1820. 
for  $2980  4  cts.     Docketed  Sept.  12,  1820:   commenced  in 
August,  1819.     The  covenant  sued  was  dated  Nov.  6,  1817, 
and  gurantied  to  the  lessor  a  certain  judgment  of  $2700  against 
the  son,^  in  favor  of  the  father,  assigned  to  the  lessor.     The  les- 
sor took  out  ^fifa  on  his  judgment  against  the  father ;  whereon, 
said  farm  was  sold  at  auction  and  conveyed  to  the  pit's,  lessor, 
Feb.  19,  1820,  by  the  sheriff  of  Dutchess.     So  much  proof  the 
said  deed  to  the  son  was  fair  and  honest,  that  the  pit's,  counsel 
declined  going  to  the  jury  upon  it.     The  verdict  for  the  pit. 
was  merely  for  the  opmion,  on  the  single  question,  whether  the 
deed  to  the  son  was  fraudulent  in  law,  as  against  Van  Wick,  the 
pit's,  lessor.     Held,  it  was.     There  it  may  be  observed  as  ma- 
terial ;  it  does  not  appear  that  the  father  retained  any  estate  to 

ay  his  debts,  when  he  gave  his  deed  to  his  son.     Held,   1. 

DC  father's  guaranty  was  a  debt  when  he  gave  the  deed  to 
his  son,  within  the  statute,  though  it  could  not  be  proved  in  a 
case  of  bankruptcy  or  insolvency  :  cited  Jackson  v.  Myres,  18 
Johns.  425.  The  New  York  act  against  frauds,  avoids  all  con- 
veyances, &c.  devised  and  contrived  W4th  purpose  and  intent  to 
delay,  hinder,  or  defraud  creditors  and  others,  of  their  just  ac- 
tions, ifc.  This  is  not  exactly  like  the  13  Eliz.  Court,  also, 
cited,  Muntford  v.  Ranic,  2  Keb.  499,  where  the  conveyance  was 
held  fraudulent,  though  the  ph.  had  become  creditor  only  by 
the  escape  of  a  prisoner,  ana  though  the  bond  on  which  the 
judgment  was  obtained,  had  been  given  many  years  after  the 
conveyance ;  cited  Twyne's  Cas.  3  Co.  82  ;  court  observed  in 
Jackson  v.  Myers,  an  action  in  malijmo,  finding  it  was  noticed 
that  the  New  York  statute  extends  not  only  to  creditors,  but  to 
all  others  who  had  cause  of  action  or  suit,  or  any  penalty  ox  for- 
future.  On  the  whole,  the  court  spejiking  of  the  father's  said 
deed  to  his  son,  said  *  it  is  a  deed  of  gift  to  his  children ;  and 
so  intended  by  the  grantor  in  perfect  truth  and  honesty.'  If  this 
case  be  law,  it  is  so  on  two  grounds  :  1.  The  father  retained  no 
property  to  pay  just  demands  against  him :  2.  The  words  in 
the  New  York  act  extend  to  all  who  had  cause  of  action  or  suit 
t^ainst  the  father ;  but  query  if  at  the  time  of  the  deed  the 
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I.  Ch.  32.  lessor's  right  ou  his  guaranty  was  only  contitigerUj  as  the  justice 
Art,  2.     giving  the  court's  opinion,  seems  to  think  it  might  have  been  ; 
Con.       K>r  the  statute  extends  only  to  an  existing  right  of  action,  that 
v^rv^^^    is,  a  right  to  sue  when  the  deed  is  given^  though  recovering 
judgment  be  afterwards.     As  the  statute  speaks  of  a  cause  of 
action,  that  is,  a  right  of  action^  it  is  a  fair  construction  to  hcdd, 
the  act  means  an  absolute^  not  a  contingent  right  of  action.    On 
the  whole,  I  see  nothing  to  support  the  decision  in  this  case,  but 
the  father's  reserving  no  property  to  pay  his  creditors.     This 
may  be  sufficient  to  constitute  constructive  fraud  ;  the  father  at 
the  time  being  in  debt,  aged,  and  infirm. 
Art.  4.  §  12  con.  The  pit.  got  judgment  against  Jos.  Wheaton,  in 

Con,  the  county  of  Washington,  District  of  Columbia,  and  filed  her 

262^''s*xt^^*  '^*^'  ^^  subject  the  house  and  lot  of  his  wife  to  pay  her  hus- 
Wheatonand  band's  debt.  Judgment  against  him,  and  he  appealed.  Held, 
^'^^-  1.  A  post  nuptial   voluntary  settlement  made  by  a  man,  when 

not  in  debt,  on  his  wife,  is  valid  against  subsequent  creditors  : 
2.  The  13  Eliz.  c.  5.  avoids  all  conveyances  not  made  on  a 
consideration  deemed  valuable  in  law  as  against  previous 
creditors ;  but  does  not  apply  to  subsequent  creditors,  if  the 
conveyance  be  not  made  with  a  fraudulent  intent.  Cited 
Shaw  V,  Standish,  2  Vern.  326 ;  Tafylor  v,  Jones,  2  Atk. 
600  ;  Stillman  v.  Ashdown,  2  Atk.  481  ;  Fitzer  v.  Fitzer,  2 
Atk.  50 ;  Peacock  v.  Monk,  1  Ves.  127  ;  Walker  v.  Bur- 
rows, 1  Atk.  94.  One  conveying  must  then  be  indebted,  &c. 
Townsend  v,  Windham,  2  Ves.  11  ;  Stephens  v.  Olive,  2 
Bro.  Ch.  R.  90.  See  ch.  109.  a.  9.  s.  2,  3,  the  statutes  13 
and  27  Eliz. ;  Lush  v,  Williamson,  or  Wilkinson,  stated  ch. 
32.  a.  13.  s.  10;  Glazier  v.  Hewer,  8  Ves.  199  ;  Battersbee 
V.  Farrington  &t  al.  1  Swanst.  106.  Decree  in  favor  of  the 
wife^  he,  no  fraud  established.  The  court  observed,  as  our 
titles  to  real  estate  are  all  recorded,  creditors  need  not  be  de- 
ceived as  to  that,  so  not  as  in  England. 

A  bona  fide  gift,  though  voluntary,  is  not  fraudulent  against 
subsequent  creditors.     2  Mc  Cord,  362. 
15^*^  ^°''^'         A  marriage  settlement,  though  not  recorded,  protects  the 
property  settled  against  a  creditor,  who  knew  of  the  settle- 
ment previous  to  the  contracting  of  his  debt. 
5Pick.  59, 60,      §  14  con.   Vendor* s  possession.     Replevin  for  household 
Sumnen  ^  ^  furniture   attached  by  the  deft,  as  the  property  of  one  King 
The  pits,  endorsed  for  him  certain  notes  :  before  they  became 
due  he  executed  a  deed  of  the  furniture  to  them  on  condition 
to  be  void,  if  he  saved  them  harmless.     The  deed  and  furni- 
ture were  formally  delivered  in  the  presence  of  a  witness. 
To  him  alone  the  transaction  was  made  known.     King  re- 
mained in  the  possesion  and  use  of  the  fuTniture  as  before. 
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Held,  the  conveyance  might  be  viewed  as  a  mortgage,  or  as  a  I.  Ch.  32. 
pledge,  according  to  the  intent  of  the  parties,  and  as  the  fur*     Abt.  4. 
niture  remained  in  K's  hands,  it  must  be  construed  to  be  a       Can. 
mortgage ;  and  there  being  no  actual  fraud,  the  Biortgage  was   v^rv^^v/ 
valid  as  against  K's  creditors. 

^  20  con.  The  pit.  claimed  a  ^um  of  money  of  the  deft.»  ^^  Johni.  R. 
who  denied  it,  but  promised  that  if  the  pit.  would  swear  ^B^keT,'B9li 
the  truth  of  the  demand,  he  would  pay  it.     The  ph.  accord- 18  Johns.  R. 
ingly  made  affidavit.     Pit.  recovered  the  amount  sworn  to.  ^^- 
Not  competent  to  the  deft,  to  prove  the  pit.  had  sworn  falsely, 
or  that  he  was  mistaken  in  his  affidavit,  or  that  there  was  any 
fraud  in  the  case. 

^  8  con.  1  Litt.  112;  principle  as  in  Hamilton  v.  Russell :  Art.  11. 
but  adds,  an  evidence  of  a  fair  intent  is  inadmissible.  But  Con. 
when  the  sale  is  such  as  not  to  be  inconsistent  with  the  seller's 
retaining  possession,  the  fraud,  if  any,  is  not  a  conclusion  of 
law,  but  a  matter  of  fact  for  the  jury.  Baylor  v.  Smithers. 
But,  2.  This  doctrine  does  not  extend  to  cases  where  there 
has  been  an  adverse  possession  for  five  years  without  demand 
made  and  pursued  by  due  course  of  law,  &lc.  id ;  and  3 
Marsh.  241,  242;  2  Bibb,  416;  4  Bibb,  70,  446,  458; 
Tenn.  R.  91.  A  bill  of  sale  of  slaves,  even  for  a  valuable 
consideration,  made  by  a  person  in  debt,  who  subsequently 
retains  possession,  is  void  against  creditors. 

^  4  con.  Lord  Hardwicke's  four  kinds  of  frauds.     2  Ma- Art.  12. 
son,  378;  11  Wheat.  103-134;  ch.  225.  a.  7.  s.  9.  Vol.  7.    Con. 

§  9.  Imposition  on  a  tveak  mind.     Held,  a  court  of  equity  ii  Wheat, 
has  jurisdiction  of  a  suit  brought  by  heirs  at  law  to  set  aside  a  nf^ji^jlnd 
conveyance  obtained  from  their  ancestor,  (Comfort  Wheaton,)  oUien,  appei- 
by  undue  4nfluence,  he  being  so  infirm  in  body  and  mind  from '*^'* '^•.^•^y 

1 J  11.  i_     !•  Li     .     •  •*•        "nd  Caleb 

old  age  and  other  circumstances,  as  to  be  liable  to  imposition,  ^i^^i^toQ^^. 
though  his  weakness  does  not  amount  to  insanity  :  2.  In  such  ipondents. 
a  case  not  depending  on  absolute  insanity  of  the  grantor,  at 
the  time  of  executing  the  conveyance,  the  coiTt  may  deter- 
mine the  question  of  capacity  without  directing  an  issue : 
3.  The  verdict  of  the  jury  as  to  the  insanity  of  the  grantor  at 
the  time  of  the  conveyance  would  not  be  conclusive  ;  the 
court  being  competent  to  determine  for  itself  the  degree  of 
weakness,  or  of  imposition,  which  induces  it  to  set  aside  the 
instrument :  4.  In  such  a  case  a  court  of  equity  cannot  make 
a  final  decree  for  the  9ale  of  tlie  property,  until  all  the  heirs 
are  brought  before  the  court,  as  parties,  if  they  are  within  the 
juriadiciioo  :  5.  If  all  the  heirs  cannot  be  brought  before  the 
court,  the  undivUed  interest  of  those  who  are  made  parties 
may  be  sold.     Bates  v.  Graves,  2  Yes.  Jr.  287-295,  similar 

VOL.  u.  14 
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I.  Ch.  32.  case.     See  ch.  114.  a.  27.  s,  11.     12  Wheat.  199-206,  like 
Art.  13.    principle. 
Cim.  %  2  c<m,  A  sale  at  auction,  under  process  of  law,  cannot 

be  invalidated  for  mere  inadequacy  of  price.  Livingston  v. 
Byrne,  on  appeal,  11  Johns.  R.  555.  Accidental  advantages 
made  after  the  bargain  can  Rave  no  effect.  Osgood  v.  Frank- 
lin, on  appeal,  14  Johns.  R.  527  ;  see  ch.  114.  a.  17.  s.  17  : 
nor  inadequacy  of  price,  unless  so  palpable,  as  of  itself,  to 
afford  proof  of  actual  fraud  ;  and  in  judging  of  this  the  con- 
dition of  the  estate  when  sold  must  be  regarded.  Id. 
1  Starkie,  126  ;  1  Bligh,  137  ;  Bos.  &;  P.  172. 


CHAPTER  XXXm. 

FREIGHT. 


Art.  1.  ^19.  Freight  repaid^  &c.     Assumpsit  -for  money  had  and 

Con.         received.     Held,  if  freight  be  paid  in  advance,  and  the  goods 

be  not  carried  for  no  fault  in  the  shipper,  he  may  recover  it 

back,  if  no  agreement  to  the  contrary.     3  Pick.  R.  20-26, 

Griggs  &;  al.  V.  Austin. 

^  20.  Comnierciid  Code  of  France  as  to  freight.  Art.  273 
prescribes  the  form  and  contents  of  the  charter  party.  Art. 
275,  provides,  if  the  vessel  be  freighted  by  the  month,  and 
no  agreement  to  the  contrary,  the  freight  runs  from  the  day  of 
the  vessel's  sailing.  Arts.  276  to  280,  provide,  in  substance, 
if  before  she  sails,  her  country  of  destination  is  interdicted, 
her  charter  party  is  dissolved,  and  neither  party  is  liable  for 
damages :  shipper  is  at  the  expense  of  lading  and  unlading. 
If  prevented  sailing  by  superior  force,  a  short  time,  it  is  not 
dissolved,  and  no  damages  on  account  of  the  delay ;  or  in- 
crease of  freight,  if  the  detention,  by  such  force,  be  during 
the  voyage.  During  the  detention,  the  shipper  may  unlade 
his  goods  at  his  expense,  on  condition  to  reship  them  or  to 
indemnify  the  master.  In  case  of  the  blockade  of  the  port 
to  which  the  vessel  is  bound,  the  master  is  required,  if  he 
have  no  contrary  orders  to  go  to  one  of  the  neighbouring 
ports  of  the  same  nation  into  which  he  can  enter.  The  ves- 
sel, the  rigging  and  apparel,  the  freight  and  goods  laden  on 
board,  are  respectively  bound  for  the  performance  of  the 
charter-party,  or  agreement  between  the  parties.  Art.  288  : 
if,  however^  the  freighter,  not  having  laden  any  goods,  break 
up  the  voyage  before  the  vessel  sails,  he  pays  as  an  indemnity 
to  the  master,  half  the  freight  agreed  on  in  the  charter-party, 
for  the  whole  cargo  they  agreed  to  put  on  board ;  and  if  the  ves^ 
sel  receive  a  part  of  her  cargo,  and  sail  but  in  part  loaded,  the 
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whole  freight  is  due  to  the  master.  Art.  296  :  if  the  master  I.  Ch.  33. 
is  obliged  to  have  his  vessel  repaired  during  the  voyage,  the  Art.  1. 
freighter  must  wait  or  pay  the  whole  freight :  if  she  cannot  be  Con. 
repaired,  the  master  is  bound  to  hire  another  vessel.  If  he  s^^n^^ 
cannot  do  so,  the  freight  is  due  only  in  proportion  to  the  part 
of  the  voyage  performed.  Art.  299  :  the  master  loses  his 
freight  and  is  liable  for  damages  to  the  freighter,  if  he  prove 
the  vessel  was  not  sea  worthy  when  she  sailed.  This  proof 
is  admissible,  though  contrary  to  the  certificates  of  survey 
when  she  departed.  Art.  300 :  if  the  vessel  be  arrested  in 
the  course  of  her  voyage  by  ordfer  of  a  sovereign  power,  no 
freight  is  due  for  the  time  of  her  detention,  if  chartered  by 
the  month ; .  nor  increase  of  freight,  if  chartered  for  the  voy- 
age. The  wages  and  maintenance  of  the  crew,  during  the 
detention,  are  reputed  an  average  loss.  Art.  301  :  the  mas- 
ter is  to  be  paid  the  freight  of  the  goods  thrown  overboard  for 
common  safety,  at  the  charge  of  a  general  contribution.  Art. 
302  :  no  freight  is  due  for  goods  lost  by  shipwreck,  stranding, 
or  pillage  of  pirates,  or  capture  of  enemies.  The  master  is  held 
to  refund  the  freight,  if  paid  in  advance,  unless  there  be  a 
contrary  agreement.  Art.  303  :  if  the  vessel  and  cargo  be 
ransomed,  or  if  the  cargo  be  saved  from  shipwreck,  the  mas- 
ter is  paid  his  freight  as  far  as  the  place  of  capture  or  ship- 
wreck ;  and  all  his  freight,  if  he  contribute  to  the  ransom  and 
carry  the  goods  to  their  destined  place.  Sailors'  wdges  are 
not  subject  to  contribution.  See  2  Taunt.  407,  Morrison  v. 
Parsons,  as  to  freight  in  case  of  a  mortgage. 

^21.  Green  brought  assumpsit  against  the  Wards,  and  laid  the  Ward  &  tl.  v. 
common  money  counts.    June  27,  1826,  the  defts.  owned  theG»^«n,  6 
Morgiana,  James  Alleh,  master.     Green  gave  in  evidence  the  i78^em)r  from 
following  receipt  signed  by  the  master, '  Received  of  Benjamin  the  common 
Green  270  Spanish  dollars,  deliverable  at  New  York,  dangers  P'®"** 
of  the  seas  excepted,  unto  the  said  Benjamin  Green,  one-and- 
a-half  per  cent,  primage.    New  Orleans,  the  27th  June,  1825.' 
The  pit.  below  rested  on  this  evidence.     Wards  gave  in  evi- 
dence the  freight  list  of  the  ship,  dated  June  28,  1825,  con- 
taining various  articles,  in  the  names  of  various  shippers,  on 
various  consignments,  which  did  not  include  the  dollars.     A 
receipt,  signed  by  H.  Ward,  one  of  the  owners,  of  even  date 
with  said  receipt,  acknowledging  the  receipt  of  $15  of  the 
ph.  as  his  passage  money  to  New  York,  in  the  steerage.  Deft. 
proved  Green  was  a  passenger,  and  that  H.  Ward  sailed   as 
supercargo.     Agreed,  the  master's  contract  for  the  specie  was 
made  without  the  knowledge  of  H.  Ward,  and  that  he  knew 
nothing  of  it  till  after  the  specie  was  stolen  as  the  master  stat- 
ed.    On  these  facts,  held,  1.  The  master  aboard  is  the  agent 
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I.  Ch.  33.  of  th®  owners,  and  has  power  to  bind  them  as  to  the  freight : 
Art.  1.2.  Where  one  of  them  is  on  board  and  exclusively  attends  to 
Con.      the  shipcnenls  of  the  cargo,  he  is  not  bound  by  the  master's 
v^^^v^-^/    contracts,  but  to  show  he  is  not  liable,  he  must  prove  the  fact 
that  he  was  exclusively  attending  to  the  shipment  of  the  cargo, 
and  he  must  show  the  same  thing,  though  on  board  as  super- 
cargo :  3.  It  is  not  enough  one  of  the  owners  is  on  board,  as 
supercargo ;  and  where  this  was  the  case,  and  the  master  of  a 
general  ihip  receipted  dollars,  as  above,  and  they  were  so 
stolen  on  the  voyage,  the  owners  are  liable :  4,  A  general 
ihip  is  one  in  which  the  master  or  owners  engage  separately 
with  a  number  of  persons,  unconnected  with  each  other,  to 
convey  their  respective  goods  to  the  place  of  the  ship's  desti- 
nation. -  The  Morgiana  was  a  general  ship.     See  King  v. 
Lenox,   19  Johns.  236;  11  Mass.  R.  99;  4  Greenl.  407 ; 
Bee's  adm.  R.  353-369 ;  7  Cowen,  564.. 
Art.  2.  §  23  con.  Assumpsit  for  freight  of  the  ship  Romeo,  from  St 

Con.  Petersburgh,  in  Russia,  to  Provincetown,  in  Massachusetts. 
Hi^i^**  fiV  ^^^  owner  declared  he  received  goods  on  board  at  St  Peters- 
en,*^604-5ii7'  burgh,  consigned  to  the  deft,  at  New  York,  but  the  ship  was 
forced  by  the  violence  of  winds  and  tempests,  to  put  into  Pro- 
vincetown on  her  voyage  to  New  York,  where  the  deft  elected 
to  receive  his  goods,  and  did  receive  them,  and  released  the 
ph.  from  his  obligation  to  transport  them  to  New  York  ;  added 
counts  suited  to  full  and  pro  rata  freight.  Verdict  for  the  pit., 
new  trial  granted.  Held,  1.  Where  a  ship  is  disabled  from  pro- 
secuting her  voyage  by  perils  of  the  sea,  and  puts  into  an  inter- 
mediate port,  and  the  goods  are  received  there  by  their  owner, 
he  is  liable  for  freight  pro  rata  itinerts :  2.  In  such  a  case, 
where  the  master,  without  sufficient  cause,  refuses  to  repair  his 
vessel  and  send  on  the  goods,  and  to  procure  other  vessels  for 
the  purpose,  the  owner  may  immediately  demand  his  goods,  and 
be  discharged  from  freight,  both  full  and  pro  rata.  To  entitle 
to  pro  rata  freight,  the  acceptance  must  be  voluntary,  as  in  this 
case,  the  master  might  have  repaired  in  two  or  three  weeks,  or 
obtained  other  vessels  in  Provincetown.  See  12  Wlieat.  383; 
,  1  Mason,  43 ;  7  Cranch.  358  ;  1  Edwards,  adm.  R.  246 ;  3 
Binn.  437 ;  5  Binn.  525 :  these,  and  several  other  cases  ap- 
pear to  have  been  decided  on  this  distinction :  if  the  owner  ac- 
cept voluntarily  his  goods  at  an  intermediate  port,  he  pays 
freight  pro  rata^  &c.,  if  by  compulsion  he  does  not  so  pay ;  also 
16  Johns.  332;  17  id.  722;  Brod.  fc  Bing.  379;  7  Cowen, 
R.  564. 

§  37.  The  ship  owner  may  put  into  port  and  repair  his  ship  in 
two  months,  and  then  proceed  in  order  to  earn  his  freight,  the  want 
of  repairs  being  occasioned  by  a  storm  in  the  voyage,  though  by 
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the  delay,  the  cargo  (tobacco)  may  lose  its  best  market.  2  Pick.  I.  Ch.  33. 
R.  104-112 ;  Heo.  Clark  v.  Mass.  F.  and  M.  Ins.  Com. ;  see     jlrt,  2. 
16  Johns.  R.  348 ;  Palmer  &  al.  v.  Lorillard  :  Hadlej  v.  Clark      Con. 
&  al.  8  D.  and  E.  259.  w^n^^^ 

§  38.  Consignar  liable ^or  freight ;  as  where  the  deft,  owned  Baker  v.  Ha- 
goods,  and  shipped  them  m  the  pit's,  vessel  to  be  carried  from  veii8,i7  Johns. 
New  York  to  Liverpool,  and  there  to  be  delivered  to  A,  con-  ^*  ***' 
signee,  '  he  paying  freight  for  the  same,  with  primage,'  be, 
according  to  the  bill  of  lading  signed  by  the  master ;  who,  when 
he  arrived  at  Liverpool,  delivered  the  goods  to  A,  not  then  re- 
ceiving the  freight,  though  he  afterwards  demanded  it ;  when 
payment  was  refused.    Held,  the  ph.  had  an  action  for  the  freight 
against  the  consignor:  2.  It  seems,  where  the  consignor  is  not 
the  owner  of  the  goods,  and  they  are  not  shipped  for  his  ac- 
count and  beneGt,  he  is  not  liable  for  the  freight  on  such  a  bill  of 
lading :   3.  In  all  cases  it  is  the  master's  duty  to  endeavour  to  6  Serg.  Si  R. 
obtain  the  freight  of  the  consignee.  ^^• 

§  39.  Lien  for  freight  on  the  goods.    This  is  the  result  of  usage 
in  trade,  and  does  not  exist  where  the  parties  by  special  contract  g^i'^^^^ig ' 
provide  for  the  freight.  Johns,  it  167. 

§  9.  In  Pothier  on  maritune  contracts  in  1821,  are  found  the  Art.  3. 
following  rules  as  to  freight.  Con. 

1.  A  ship  may  be  let  to  hire  in  whole,  or  in  part,  as  by  the 
ton  of  42  cubic  feet,  or  by  the  quintal  of  100  weight. 

2.  If  no  freight  be  agreed,  the  merchant  pays  the  usual 
freight. 

3.  If  he  put  his  goods  on  board  without  the  master's  know- 
ledge, he  may  reland  them ;  but  if  knowing  they  are  on  board, 
he  proceeds  to  sea  with  them,  a  mutual  contract  is  presumed, 
and  this  constitutes  a  contract  of  charter  party,  and  the  master 
must  carry  and  deliver  the  soods ;  but  by  the  French  mari- 
time ordinance  of  Louis  XlV.,  the  master  has  the  highest 
freight. 

4.  The  contract  of  charter  party  is  complete  by  the  consent 
of  the  contracting  parties ;  the  writing  is  only  proof  of  it. 

5.  The  master  is  not  bound,  by  the  bill  of  lading,  as  to  the 
quality  of  the  goods  ;  and  as  to  the  weight  he  may  add,  '  as  it 
is  said,'  if  the  owner  of  the  goods  do  not  offer  proof  of  the 
weight :  it  is  to  be  made  in  the  master's  presence. 

6.  The  master  engages  his  ship  is  fit  for  the  voyage,  properly 
maned  and  documented  :  if  not  so  he  looses  his  freight,  and  is 
liable  in  damages. 

^  7.  He  has  no  excuse  for  not  delivering  the  goods,  but  superior 
force,  as  storms,  &lc,,  and  sovereign  power  preventing  him.  If 
liable  for  failure,  he  pays  the  price  of  the  goods  at  the  port  of 
delivery,  deducting  freight  and  charges. 

8.  U  the  consignee  refuse  to  receive  the'  goods,  and  the  maa- 
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I.  Ch.  33.  ter  b  in  no  fault,  he  may  get  an  order  to  sell  enough  of  then\ 
Art.  3.       to  pay  freight  and  charges,  and  may  deposit  the  residue  in  some 
Con.        magazine  at  the  owners'  risk. 

9.  If  the  master  let  the  ship  where  the  owner  lives,  without 
his  knowledge,  he  is  not  bound,  but  the  master  is. 

10.  The  master  has  his  freight  if  he  delivers  the  goods, 
though  spoilt. 

11.  It  on  the  passage  he  is  prevented  by  superior  force  to 

Eroceed,  he  is  not  bound  to  get  another  vessel,  but  may  claim 
is  freight  for  the  part  of  the  voyage  performed. 
But  where  a  vessel  has  been  captured  on  her  voyage,  and 
condemned  at  an  intermediate  port,  and  a  part  of  her  cargo  has 
been  restored,  and  sold  at  the  same  port,  no  freight  is  due  for 
the  cargo  restored.  In  Luke  v.  Lyde,  and  similar  cases,  the 
owner  of  the  goods  carried  part  way,  voluntarily  received  them, 
and  dispensed  with  the  further  transportation. 


1  Maaon,  48, 
Sampayo  v. 
Palter. 


CHAPTER  XXXIV. 

GAMING. 


Art.  2. 
Con. 

17  Ma«8.  R. 

660—564, 
Mason  v. 
Waite. 

8  Pick.  446— 
450,  Babcock 
adm.  V. 
Thompson. 


8  Rand.  214— 
220r 


Jonei  V. 
Sevier,  1  Litt. 
50. 


§  6.  A,  plays  away  B's  money  to  C ;  B  may  have  (utumfh 
sit  for  money  had  and  received,  and  recover  his  money  of  C. 
As  where  the  ph.,  delivered  a  parcel  of  bank  notes  to  a  car- 
rier, who  paid  them  to  the  deft,  for  a  loss  at  a  faro  table.  The 
pit.  recovered  the  amount  of  the  debt,  with  interest. 

^7.  A  bill  of  particulars.  Held,  this  bill  must  give  as  much 
information  as  a  special  declaration,  so  that  the  deft,  may  know 
the  real  ground  of  the  action  :  2.  It  may  be  amended  :  3.  If 
not 'sufficient,  or  if  not  supported  by  proper  evidence,  the  pit. 
may  be  nonsuited.  4.  All  gaming  is  unlawful.  Money  lost  at 
gaming  by  fair  or  foul  play,  cannot  be  recovered  back  by  the 
loser,  nor  by  his  executor  or  administrator,  in  an  action  com- 
menced after  three  months  from  the  losing.  See  a.  5  s.  13 :  5. 
The  ph.  cannot  recover  where  he  must  show  Am  own  illegal  act 
as  the  foundation  of  his  demand  :  this  is  a  settled  principle  in 
the  civil  and  common  law,  generally. 

§  8.  Equity  relieves  against  a  judgment  for  a  gaming  debt, 
though  the  party  failed  to  defend  himself  at  law,  and  therefor  give 
no  good  reason  :  see  ch.  13,  a.  1.  s.  3  ;  seems  contra  :  2.  Where 
a  part  of  a  bond  is  on  gaming"  consideration,  and  the  other  part  for 
a  legal  consideration,  equity  relieves  as  to  the  vicious  part,  and 
supports  the  good  part ;  the  obligor  being  ph.  in  equity  ;  as  he 
asks  for  equity  he  must  do  it. 

^  9.  A  loses  money  at  unlawful  gaming ;  gives  his  note  to  a 
third  person,  he  having  given  the  winner  an  adequate  consider- 
ation for  it,  is  valid,  though  such  third  person  had  full  knowledge 
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of  the  whole  transaction,    p.  409.   The  plea  need  not  be  sworn  I.  Ch.  33. 
to,  alleging  the  note  sued  was  given  to  secure  the  repayment  of    Art.  2. 
money  lent  for  the  purpose  of  gambling  ;  and  3  Marsh.  499.  Con. 

<^  10.  The  issue  was,  whether  a  note  was  given  on  a  gambling    v^rv-^ 
consideration  or  not.     Held,  evidence  the  payee  had  the  gene-  Chambers  «. 
ral  character  of  a  gambler  was  not  admissible,  but  evidence  was  Simpaoo,  8 
admissible  to  prove  he  in  fact  was  a  gambler.  ^*^*  ^^' 

^11.  Held,  assumpsit  for  the  price  agreed  to  be  given  for  a  Herd  v.  Yin- 
note  sold ;  which  note  was  given  for  a  gaming  debt.     B  loses  ^°*»  ^  J*SL. 
money  fairly  at  play,  and  voluntarily  pays  it,  he  cannot  recover  White^'ide  «. 
it  back  at  common  law  :  so  is  the  case,  if  won  fairly,  and  the  'Tabb,  Cooke'* 
loser  voluntarily  pays  it,  knowing  all  the  circumstances.  ^'  ^^' 


CHAPTER  XXXV. 

GUARDIANS,  IDIOTS,  MINORS,  NEXT  FRIENDS. 

§  1 .  ^  The  common  law  of  guardianship  in  socage,  never  pre-  Art.  1. 
vailed  in  chancery.'     1  Hop.  Ch.  R.  226.  Con. 

§  1  con.  The  guardian's  general  bond   does  not   embrace  ^^     ch  R 
monies  arising  from  the  sale  of  the  minors'  land.     In  case  of  512-^14. 
partition  and  sale,  he  gives  a  bond  with  sureties  for  the  special 
purpose. 

In  debt  on  the  guardian's  bond  to  the  judge  of  probate,  the  j  (j^eenl  I86 
general  plea  of  performance  is  a  good  plea  :  2.  If  he  neglect  to_i96,  Bailey 
account,  to  charge  him  on  his  bond,  therefore,  the  Judge  first  J^^^g®  «.  Ro- 
cites  him  to  render  his  account.     The  guardian  by  his  bond  is  ^®"  ^  ^' 
not  held  to  render  his  account  '  until  he  shall  thereunto  be  re- 

Sired^^  and  required  by  the  jud|e;  Mass.  stat.  1784,  ch.  55, 
aine  stat.  151,  s.  1 ;  8,  and  9,  W.  and  M.  ch.  11,  not  adopt- 
ed. The  many  cases  cited,  generally,  have  been  cited  in  tnis 
Work. 

^15  con.  The  court  will  not  appoint  any  of  its  officers,  1  Hop.  Ch.  R 
as  such,  to  act  as  guardians ;  nor  any  person,  without  his  writ- 102. 
ten  consent.     Justice  may  appoint  one  ad  interim^  and  must 
be  a  real  person.     2  Cowen,  430  ;  2  Johns.  192. 

^19  con.  Notwithstanding  this  provision,  &C.,  the  legislature 
has  power  to  license  sales  of  such  estates.     This  power  is  not  16  Man.  R. 
of  a  judicial  nature.    It  decides  no  controversy,  nor  affects  dtle  326— «S2. 
to  property :   if  judicial,  the  legislature  cannot  exercise  it  with- 
out, violating  the  constitution. 

Massachusetts  act,  March  2,  1829,  Impowers  the  Supreme 
Judicial  Court  to  authorize  some  person  to  sell  all,  or  part  of  the 
real  estate  of  minors,  or  persons  non  compos  mentis^  and  to  put 
the  proceeds  out  on  interest,  however  the  estate  may  have  been 
acquired. 
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I.  Ch.  35.       §  30  am.  Decided  the  incapacity  to  sell,  fac.  created  in  a 
Jlrt.   1*     spendthrift  by  the  stat.  of  1818,  ch.  60,  does  not  extend  to 

Can.  his  promissory  note.  3  Pick.  229-231,  Smith  v.  Spooner. 
s^^s^-^/  And,  5  Barn.  &  Cres.  170,  a  tradesman  supplied  A  with 
goods  suited  to  his  station,  and  afterwards  by  an  inquisition 
taken  under  a  commission  of  lunacy,  A  was  found  to  have 
been  lunatic  before  and  at  the  time,  of  the  supply.  Held 
this  was  not  a  sufficient  defence  to  the  action,  for  the  price  of 
the  goods ;  the  pit.  when  he  received  the  orders  and  supplied, 
not  having  any  reason  to  suppose  the  deft,  was  a  lunatic. 
ART.  J.  ^21.  Sever(d  guardians  and  surety,  how  liable.    In  1801, 

jjj^*^  jj  John  Turner,  Jr.  died,  having  bequeathed  to  his  daughter 
309— is9.        Maria  Eliza  Turner,  (Mrs  Kirby)  a  large  real  and  personal 
Kirby  &  wife  property,  and  made  Thompson  and  Dtmlap  executors,  who 
Turner,  John  had  the  personal  estate  in  their  possession.     In  June,  1806, 
Thompsfon,      they,  and  A.  Turner,  were  appointed  her  guardians,  and   in 
idm'^re   o?*^'    Aug.  1807,  they  delivered  her  personal  estate  to  said  A.  Tur- 
Jamesbunlap.i^^r9  acting  guardian.     The  three  guardians  when  appointed, 
and  John  Taylor  their  surety,  gave  a  joint  and  several  bond  in 
common  form.     When  Miss  Turner  came  of  age,  she  volun- 
tarily released  Thompson,  Dunlap  died,  and  A.  Turner,  (her 
brother)  became  insolvent,  though  rich  when  he  received  her 
property.     Held,  1.  Thompson   and    Dunlap,  as  guardians^ 
never  bad  her  property  :  2.  It  was  correct  for  A.  Turner  to 
be  acting  guardian,  and  receive  it :  3.  The  three  guardians 
were  not  sureties  for  each  other  :  4.  MV ere  jointly  bound  for 
their  joint  acts,  and  severally  for  their  several  acts  :  5.  Miss 
Turner's  release  to  Thompson,  discharged  him,  as  her  guard- 
ian, and  in  it  she  excepted,  and  did  not  discharge  A.  Turner : 
6.  Where  several  jointly,  or  jointly  and  severally,  owe  a  debt, 
a  release  to  one  is  .a  release  to  all,  it  supposes  payment :  7. 
Not  so  when  several   are  so  trusted ;  then  a  release  to  one 
discharges  him  only :  8.  Taylor  was  surety  for  all  and  each 
of  the  guardians,  was  released  as  to  Thompson,  but  not  as 
surety  of  A.  Turner.     Bill  dismissed   as  to  Thompson  and 
Dunlap's  administration,  with  costs :  As  to  the  other  parties 
referred  to  a  master,  to  ascertain  and  report  the  amount  with 
which  A.  Turner  and  Taylor  are  chargeable,  for  the  separate 
acts  and  defaults  of  A.  Turner  as  guardian.  Many  cases  cited. 
1  Hop.  Ch.  R.      ^22.  Minors  obliged  in  chancery  to  elect,  to  confirm  an 
387—341.        agreement  or  relinquish  all  benefits  under  it,  on  which  they 
bad  recovered  at  law.     But  as  they  refused  to  sign,  how  could 
this  writing  be  their  contract,  voidable  only  so  as  to  bind  the 
adults,  the  other  party.     A  contract  for  minors  to  sign,  but 
they  refuse  to  sign  it,  must  be  as  to  them,  null  and  void,  though 
voidable  only  if  they  sign,  but  the  adults  released,  and  the 
guardian  of  the  minors,  by  parol,  agreed  for  them  as  to  lands. 
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^  43.  Sale  of  mtnor^'  real  eitates  :  Not  allowed,  till  the  II.  Ch.  35. 
master's  report  is  made,  in  full  compliance  with  the  88tb  gen-     ^rt.  3. 
eral  stat.  of  the  court  of  chancery.     1  Hop.  Ch.  R.  341.  Con. 

^  24.  The  writ  of  raviihmeni  of  ward,  (see  s.  15)  is  used     v^-v.-^^/ 
in  South  Carolina,  to  try  the  slaves'  right  to  freedom.     1  M' 
Cord,  469. 

^  3  con.  Assumpsit  on  a  promissory  note.     Deft,  pleaded  Art.  5. 
infancy  :  pit.  replied  a  new  promise  when  of  age  made  to  the    Con. 
officer  when  he  had  a  writ  to  be  served  on  him.     He  said  he  i  Pick.  R.  a02- 
owed  the  ph.,  but  was  unable  to  pay  him  ;  he  would,  however,  UJlir®"*  *' 
endeavour  to  get  his  brother  to  be  bound  for  him.     The  writ        ^' 
was  immediately  served.     Held,  no  con6rmation  of  the  pron* 
ise ;  which  should  be  before  the  action  is  commenced,  and 
direct  and  to  the  ph.,  not  to  the  officer,  voluntarily,  not  under 
the  terror  of  an  arrest,  and  with  a  knowledge  he  was  by  law, 
discharged.     A  mere  acknowledgment  of  the  debt^  is  not  suf- 
ficient.    See. 9  Mass.  R.  64  ;  10  do.  137  ;  4  Pick.  48-50. 

The  father  can  recover  the  wages  of  his  minor  son,  though  s  GreenJ.  77- 
be  at  a  distance  contracts  for  them,  and  makes  a  settlement,^'* 
and  takes  a  note  payable  at  a  distant  day. 

^16.  Assumpsit*,  account  annexed  ;  on  a  promise  to  payi  pfck.R.22l• 
ail  annuity  for  dower  released,  fac.     Held,  an  award  on  a^24,  Btraaby 
guardian's  submission  that  an  infant  heir  shall  pay  an  annuity^'  ^' 

to  the  widow  in  lieu  of  dower,  is  voidable,  but  not  void  :  2.  A 
letter  from  the  heir,  when  of  age,  inclosing  money,  and  saying 

*  you  will  find  inclosed  the  sum  of ,  in  part  towards  your 

right  of  dower,  the  remainder  I  shall  forward  you  in  a  few 
days.  It  was  entirely  unexpected  to  me  that  it  was  not  paid 
before,  as  I  had  lodged  property  in  A's  hands  to  meet  an  an- 
nual payment.'  Held,  this  is  a  confirmation  :  3.  Held,  also, 
a  ratification  when  one  after  come  of  age,  accept  the  estate 
free  of  dower,  and  enjoys  it  several  years  on  his  guardian's 
contract :  4.  The  letter  ratified  the  award.  Court  cited  4 
Leon.  4  ;  2  Buls.  69  ;  Cro.  J.  320  ;  Godb.  120  ;  1  Rol.  Abr. 
731,  ch.  45. 

<^  17.  Where  guardians  may  recover  back  from  a  spendthrift^s  4  Pick.  288— 
estate,  monies  paid,  fyc.    Assumpsit  to  recover  monies  the  pits.  M8,  Shearman 
as  guardians  of  the  deft's.  intestate,  a  spendthrift,  they  had  adm'x.         ' 
credited  in  their  account  settled  at  the  probate  office.    The  pits, 
sold  his  real  estate,  by  license  of  court,  and  so  credited  the 
proceeds,  and  apply  them  to  pay  his  debts,  some  by  one  pit. 
and  some  by  the  other.     Afterwards  the  letters  of  guardian- 
ship were  revoked,  and  the  spendthrift  and  his  heirs  avoided 
the  sales  ;  there  was  no  power  to  grant  the  license.     Hence 
the  pits,  were  compelled  to  repay  the  purchase  money  on  the 
covenants.     Held,  1.  The  pits,  had  a  right  of  action  against 

VOL.  IX.  15 
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II.  Ch.  45.  tbe  deft,  for  the  amount  refunded^  so  much  baviog  been  paid 

Art.  5.     by  tliem  for  the  spendthrift,  on  a  consideratioa  which  bad 

tJon.      failed :  2.  That  tbe  right  did  not  acerue  till  the  sales  were 

N^-v'-^/     avoided  and  the  «x)ney  refunded,  hence  4he  act  of  limitations 

began  to  run  ool^  from  that  time  :    3.  The  pits.  projf»er])r 

joined  in  the  action :  4.  The  receipts  of  persons  out  of  the 

Slate  are  admissible,  proving  tiieir  hand  writing  as  evidence  of 

charges  in  a  guardianship  account,  of  payments  made  to  such 

persons.    *As  to  the  joinder,  tee  Osborn  &&  al.  v.  Harper,  oh* 

42,  a.  3,  s.  6. 

Art.  6.  ^  5.  Writ  of  entry  ;  and  the  demandant  counted  on  his 

Con.  Qimft  seisin  and  the  tenant's  disseisin.     Held,  if  an  idiot  be  un- 

4^1^  LflA  ^^^  gtiandianships  »suit  may  be  instituted   by  the  guardian  in 

V.  Whidden.  ^^^^^  name  ofrthe  ward,  i^ithout  any  mention  of  the  guardian  ; 
and  the  suit  will  be  sustaii^d  :  2^  In  such  a  case,  the  idiot,  by 
his  guardian,  may  prove,  that  the  deed,  purporting  to  be  exe- 
cuted by  him,  was  signed  when  his  faculties  were  so  feeble  as 
to  unfit  him  for  transacting  business  ;  in  this  way  he  may  satis- 
fy himself,  and  avoid  bis  deed  ;  but  this  course  may  be  pre- 
vented, if  advantage  be  taken  of  die  defect,  before  pleading 
the  general  issue.  The  demandant,  in  the  case,  is  called  an 
idiot ;  but  in  fact  was  a  non  compos  mentis  ;  and  the  notion  a 
man  cannot  be  allowed  to  stultify  himself,  is  rather  rejected, 
and  various  cases  cited,  15  Johns.  R.  503,  deft,  allowed  to 
prove  he  was  insane  when  he  gave  the  note. 

§  7  con.  The  old  rule  seems  to  have  been,  as  in  Beverley's 
case,  and  is  said  to  be  so  still,  in  the  case  of  a  feoffinent  with 
livery  of  seisin.  The  idea  was,  the  deed  was  voidable  on/y, 
and  so  must  be  avoided  by  pleading ;  but  as  soon  as  it  was 
conceived  the  deed  was  void,  and  the  insanity  proveable  on 
non  estfiictHm,  the  old  notion  yielded  to  one  more  rational,  as 
in  Thompson  v.  Leach,  Comb.  468  ;  Sugden  on  Power,  Am. 
Ed.  1823,  403.  So  the  question  of  insanity  may  be  properly 
left  to  evidence,  on  non  est  factum^  at  least  in  most  cases.  See 
on  this  subject  of  insanity,  intoxication,  &£c.,  4  Desaus.  Ctf. 
R.  364;  6  Munf.  15;  3  Day's  R.  90;  2  Hayw.  R.  394;  1 
Bibb's.  R  406. 

5  Pick.  20-27,  ff^rit  of  right.  Held,  1.  The  domicil  of  a  person  non 
Holyoke  v.      compos  mentis,  under  guardianship,  may  be  changed  by  the 

*"*         direction,  or  with  the  consent  of  the  guardian,   expressed  or 
implied.     See  9  Mass.  R.  543. 

6  Pick.  217—  Covenant  on  the  intestate's  deed.  Held,  the  deed  of  one 
220,  Waite  «.  non  compos  mentis,  not  under  guardianship,  conveys  a  seisin, 
5^^^"'        being  only  voidable;  and  page  431-435,  Mitchell  k  al.  v. 

Kingman.     Assumpsit  on  a  promissory  note,  deft.,  by  his  at- 
torney, pleaded  never  promised.     Held,   1.  A  person  may 
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plead  that  he  was  nan  compos  mentis,  or  show  it  in  evideirce  n.  Ch.  36. 
under  the  general  issue,  to  avoid  his  contracts :  2.  If  he  plead     Art.    6. 
by  attorney,  and  on  examination  it  appears  he  is  still  non  c(nn^       Cim. 
pos,  his  plea  may  be  treated  as  void,  and  a  guardian  ad  lUtmj     «^v-«%^ 
may  be  appointed,  who  may  plead  de  naw^ 

§  1 5  con.  Assumpsit  on  a  negotiable  note  made  by  a  minor.  2  N.  H.  Rep. 
Held,  1.  Such  note  is  not  void,  but  may  be  ratified  by  him"^^^*^ 
when  of  age:  2.  His  reproroise  is  valid,  though  made  after  in  revieir. 
the  note  is  sued :  3.  His  debts,  when  pt*oved  in  the  usual 
manner,  are  presumed  to  be  ^  justly  due,'  and  when  he  prom* 
ised  to  pay  ^  all  justly  due,'  if  fraud  or  injustice  existed  the 
proof  of  them  devolved  on  him.  .: 

§  3  con.  A  natural  guardian  cannot  lease  the  hnd  of  his  Aiii>.  7. 
ward,  but  his  lease  is  void.     369—372,  Anderson  v.  Darby  k    Qq^^ 
al.,  by   their  next  friend;  cited  7  Johns.  R.  157  ;  2  Wiis. 
129 ;  2  Mass.  R.  55. 

Nor  can  guardians  of  minors  waive  any  benefit  settled  on 
them  by  a  decree,  and  it  is  error  to  decree  on  such  consents. 
2  Rand.  409 — 417. 

^12  con.  If  a  minor  take  a  deed  of  land  and  mortgage  /. 
it,  all  one  contract,  and  remain  in   possession,  or  sells  it,  after    p  '    ' 
of  age,  he  confirms  the  whole  transaction,  the  grant  and.  mort-  ^  q,^^.  h 
gage  being  both  the  same  day  ;  nor  did  the  mortgagor  avoid  14. 
the  mortgage  by  selling  with  warranty  after  of  age.     See  Hoi* 
brook  V.  Finney,  ch.  130.  a.  4.  s.  58 ;  Kimball  t;.  Cunning** 
ham,  Jr.  ch.  32.  a.  4.  s.  3^  Badger  v.  Phinney,  ch.  171.  a* 
13.  s.  17. 

Minors  not  bound  as  devisees  to  pay  legacies,  Sec.     A  de- 2  Green].  1S7-. 
vised  lands  and  bequeathed  personal  estate  to  his  son,  making  1^2,  Haskell  v. 
him  executor  of  his  will,  and  directing  him  to  make  certain 
annual  payments  to  his  mother  during  her  life.     The  son  as- 
sumed the  trust  and  entered  on  the  lands,  and  made  the  an- 
nual payments,  and  then  died,  leaving  minor  children,  who, 
bv  their  guardian,  entered  into  the  land.     Held,  they  were 
liot  liable  in  assumpsit,  during  their  minority  for  the  yearly 
payments  accruing  after  their  father's  death.     The  action  was 
brought  by  the  mother.     The  devise  to  the  son  of  the  lands, 
was  requiring  him  to  pay,  deliver  and  perform  to  her,  as 
above  stated  in  the  will.    Statement  of  facts  decided  as  above. 
The  cases  cited  for  the  pit.  were  of  devisees  of  age,  not  mi- 
nors in  assumpsit.     Same  principle  in  the  case  of  a  deed  in-  pp,  2^3  1^5 
stead  of  a  will. 

^  16  con.  A  minor  buys  land  and  his  friends  of  age  give2Greenl.i86- 
their  note  for  the  price,  and  he  promises  to  pay  when  of  age,  i®l»  Thomp- 
and  when  of  age  he,  by  a  memorandum  on  the  bottom  of  tije***-*'^'**^^' 
note,  aeknowUaged  hime^  hoUkn  as  co-sutety, — in  an  action 
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II.  Ch.  3d.  against  him  by  the  payee,  as  an  original  promisor,  held,  the 

Art.  8.     pit*  might  show  by  parol  that  the   promise  was  for  the  deft's. 

'  Con.       own  debt,  and  not  a  collateral  engagement,  so  no  new  consid- 

v^rv^    eration  necessary  to  be  proved.     Deft,  remained  on  the  land 

ever  after  he  purchased  it.     See  Packard  t^.  Richardson,  ch. 

1.  a.  25.  s.  1,  Sec. 

Art.  9.  %  ^-  ^^^  court  said   'we  go  so  far  as  to  say,  that  where  a 

Con.  minor  son  makes  a  contract  for  his  services  on  his  own  ac- 

8  Pick.  R.  202.  count,  and  the  father,  knowing  of  it,  makes  no  objection, 
there  is  an  implied  assent  that  the  son  shall  have  his  earnings.' 

2  Bam.  &  Assumpsit  for  goods  sold  to  the  deft,  for  the  purposes  of 

Craa.  824-827.  ^,*ii£{^.     Plea,   infancy.     Replication,   the   deft,    ratified    the 

liliDgwor£.  contract  after  he  came  of  age.  Evidence  of  this  new  promise 
iDade  by  the  minor  after  the  action  was  commenced,  did  not 
sustain  the  replication.  The  judges  held  the  original  contract 
was  absolutely  void^  and  not  merely  voidable j  therefore,  when 
the  action  was  commenced  there  was  no  ground  for  it ;  and  it 
is  the  moral  obligation  to  pay  the  minor  is  under,  and  his  aor 
tual  promise  thereon,  that  creates  the  new  ground  of  action  ; 
but  in  the  present  case  that  was  created  after  tlie  commence- 
ment of  the  action. 

Art.  11.  ^4  con.  On   a  habeas  corptu  to  restore  a  female  infant. 

Con.  about  ten  years  old,  to  her  father,  the  court  will  look  into  all 

8  Mason,  482- the  facts  of  the  case,  stated  in  the  return,  and  will  not  dis- 

V.  Green.  '  charge  the  deft,  (grandfather)  merely  because  he  returns  the 
infant  is  not  in  his  power,  possession,  or  custody,  if  the  court 
be  not  satisfied  that  all  the  material  facts  are  disclosed  :  2.  An 
attachment  is  the  proper  remedy  to  bring  the  party  into  court, 
if  not  in  court,  and  when  he  is,  the  court  may  immediately 
direct  him  to  answer  interrogatories  :  3.  The  father  is  not  of 
course,  on  this  writ,  entitled  to  the  custody  of  the  infant,  if 
brought  into  court ;  but  the  court,  when  called  on  to  act,  will 
exercise  its  discretion  on  the  subject,  and  place  the  infant 
where  it  will  be  most  for  its  benefit.  Cited  5  D.  &£  E.  89  ; 
10  Johns.  R.  328  ;  13  do.  418  ;  5  East,  221  ;  10  Yes.  52'; 
2  Stra.  982. 

Art.  12.         §  7  con.  When  a  guardian  neglects  to  settle  his  account. 
Con.  the  administrator  of  his  surety  may  settle  it.     In  this  case  the 

1  Pick.  R.  198.  guardian   had   been  removed   and  another  appointed.     The 

guardian  settled  an  account  in  the  supreme  court  of  probate, 

'  which  in  an  action  on  the  probate  bond  was  found  to  be  frau- 

p.  206, 211.  dulent  and  void,  as  against  the  sureties.  Held,  he  could  not 
be  cited  anew  before  the  probate  judge  to  settle  a  correct  ac- 
count. 

1  Pick.  R.527-      §  17.   Compound  interest^   when  allowed.     Debt  on  pro- 

judee^  &c.  v.   ^^^^  '^^"^  ^^  *  guardian  of  a  spendthrift.     Large  sums  of 
Howe. 
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motley  having  come  into  bis  hands  of  minors,  arising  from  L  Ch.  35.' 
rents,  public  stocks,  be.  and  no  account  settled  for  many    Art.  12. 
years :  ordered  an  account  be  settled  with  rests  for  every        Can. 
year^  and  the  balance  thus  struck  carried  forward  to  be  again    v^^^**^ 
on  interest  whenever  the  sum  should  be  so  large  that  a  trustee 
acting  faithfully  and   discreetly  would  have  put  it  into  a  pro- 
ductive state. 

§  18.  Settlement  of  accounts^  Sfc.  or  sureties  discharged^  JoYmaoa  v. 
^c.  .  It  is  the  proper  construction  of  the  act  of  1796,  ch.  l^»H5wk»  2ti 
that  an  infant  must,  after  arriving  at  full  age,  not  only  '  call  on  flee, 
bis  guardian  for  a  full  settlement,'  but  must  also  have  a  final 
adjustment  of  all  accounts  within  three  years,  and  either  sue 
for  the  balance  or  notify  the  sureties  in  the  guardian  bond  of 
the  state  of  his  affairs ;  and  if  the  minor,  come  of  age,  fail  so 
to  do,  the  sureties  will  be  discharged.     The  county  courts  ^  ]||„„h  as 
have  a  discretion  to  appoint  whom  they  please  guardians  gen-227,28i,      ' 
erally,  or  ad  litem^  to  minors  under  or  over  fourteen  years  of  **1- 
age,  and  within  their  jurisdiction. 
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^  2  con.  If  A  purchase  of  B  a  foreign  bill  of  exchange 
and  lose  it,  before  presented,  and  B  refuses  to  give  another, 
A  has  this  action  for  the  purchase  money,  and  may  declare 
for  money  had  and  received  to  the  pit's,  use.    3  Call,  373. 

A  gives  a  bond  to  B,  he  traufers  it  to  C,  but  unthout  assign- 
tnent :  C  uses  due  diligence  to  recover  it  of  A,  but  cannot,  C 
may  have  this  action  for  money  had  and  received  against  B.  2  Wash.  219. 

So  if  a  jailor,  without  knowing  the  facts,  thinks  the  debtor 
is  able  to  maintain  himself,  receive  prison  fees,  on  his  account 
of  the  creditor,  and  pay  over  to  the  debtor  the  money  so  re- 
ceived, the  creditor,  in  this  action,  may  recover  the  amount  of 
such  fees  of  the  jailor.  Money  had  and  received,  &c.  Rose 
V.  Shore,  1  Call,  540.  But  the  pit.  in  this  action  of  assumpsit, 
to  recover,  must  state  in  his  declaration  a  consideration,  if  not 
judgment  must  be  arrested,  though  it  rest  on  a  written  agree- 
ment. Mosely  v.  Jones,  5  Munf.  23 ;  3  Munf.  550.  But 
references  had  to  act  of  jeofails  of  1819,  ch.  128,  s.  2,  and  s. 
103. 

§  7  con.  In  this  action  on  a  parol  agreement,  one  in  unit-  ^  Wath.  199- 
ing  not  sealed  of  the  same  purport  may  be  given  in  evidence 
to  support  the  action.  The  writing  does  not  change  the  na- 
ture of  the  contract,  but  is  merely  evidence  of  the  parol 
agreement,  and  being  the  best  evidence,  ought  to  be  produced, 
though  not  specially  declared  on. 
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II.  Ch.  36.      Held,  a  negotiable  promissory  note  may  be  given  in  eri^ 
Con,       dence  under  a  money  count  in  an  action  by  the  endorsee 
\^-^y-^    against  the  maker.     4  Pick.  421,  422. 

So  7  Wheat.  36-38,  Page's  adm'r.  v.  The  Bank  of  Alex- 
andria :  a  bill  or  note,  is  prima  facie  evidence,  under  a  count 
for  money  had  and  received,  against  the  drawer  or  endorser; 
but  ih6  presumption,  that  the  contents  of  the  bill  or  note  havie 
been  received  by  the  party  sued,  and  for  the  pit's,  use,  may 
be  rebutted  by  circumstances ;  and  a  recovery  cannot  be  had 
in  such  a  case  where  it  is  proved  that  the  money  was  actuilty 
received  by  another.  This  action  by  the  endorsee,  the  bank, 
against  its  immediate  endorser.  Tiie  bank  show  the  money 
was  paid,  not  to  the  endorser.  Page,  but  to  the  maker  of  it, 
Hodgson,  and  for  his  sole  use  for  whose  accommodation  the 
note  was  madt».  The  note  was  payable  in  Jjfty  dttys  eftwr 
date,  but  was  declared  on  as  a  note  on  demand :  this  variance 
was  fatal. 

Stating  an  account  is  in  the  nature  of  a  new  promise.  17 
Johns.  R.  3d. 

^21  con.  This  action  lies  in  certain  cases ^  though  a  bond 
has  been  given  for  the  balance  of  accounts:  as  where  the  re- 
ceiver of  public  monies  gives  an  official  bond,  this  does  not 
extinguish  the  simple  contract  debt,  arising  from  a  balance  of 
accounts  due  from  him,  to  the  United  States,  an  actk)n  for 
this  balance  and  another  on  the  bond  against  the  principal  and 
sureties  may  be  maintained  at  the  same  time  :  2.  Though  the 
action  against  the  receiver  do  not  describe  him  in  his  official 
capacity,  yet  evidence  may  be  given  of  monies  received  in 
that  capacity  :  3.  Under  a  count  for  money  had  and  received, 
evidence  may  be  given  of  public  stock  received  by  him,  when 
by  law  receivable  at  par  in  payment  for  lands  sold  by  the 
United  States  :  4.  Under  the  2d  and  4th  sections  of  the  act 
of  March  3,  1797,  ch.  368,  a  certified  transcript  from  the 
books  of  the  treasury,  is  evidence  against  the  deft.,  and  at  the 
trial  he  can  make  no  claim  for  any  credit,  which  has  not  been 
presented  to  and  disallowed  by  the  accounting  officer  of  the 
treasury,  (unless  in  the  case  excepted  by  the  act,)  though 
no  proceedings  have  been  bad  against  the  debtor  under  the 
act' of  March  3,  1795,  ch.  289,  by  notification  from  the  trea- 
sury department,  requiring  him  to  render  to  the  auditor  of  the 
treasury  his  accounts  and  vouchers  for  settlement. 

^  22.  Chods  sold  an  credit,  fyc. :  if  for  six  months,  &c. 
this  action  does  lie  till  that  thne  is  expired  ;  but  if  the  vendee 
refuse  to  take  them,  the  vendor  may  immediately  sue  for 
damages  for  the  breach  of  contract ;  and  if  resold  at  the  ven-> 

5  Serg.  ^  R.  dee's  risk,  the  measure  of  damages  is  the  difference  of  price 

^*  between  the  first  sale  and  the  resale. 


INNKEEPERS.  119 

I.  Ch.  37. 
CHAPTER  XXXVn.  Art.  2. 

INNKEEPERS.  ^^* 

^  S.  A  traveller,  who  had  saddlebags,  in  which  were  $200,  Jonea,  Am. 
on  lighting  at  the  inn,  delivered  the  bogs  to  a  servant  of  the ^jg^p. 94.^ 
innkeeper,  but  did  not  inform  either  that  money  was  in  them.Guintonv. 
They  were   placed  in  the   bar-room,  and   were   afterwards  ^'^"^^^•^^ 
found  on  tlie  lot,  cut  open  and  the  money  gone.     Held,  the  r.  41. 
innkeeper  was  liable.     So  14  Johns.  R.  175,  Clute  v.  Wig- 
gins, held,  not  necessary  to  make  him  liable  that  the  goods 
should  be  delivered  into  bis  special  keeping,  nor  to  prove 
negligence.     But  if  the  trust  was  not  reposed  in  the  innkeep- 
er, but  in  another  person,  who  was  not  in  the  capacity  of  a 
servant,  but  occasionally  in  the  business  of  the   family,  the  J^y***®**^' 
innkeeper  is  not  liable  if  the  goods  be  lost. 

^  4.  A  house  of  public   entertainment,  in  London,  in  this  Art.  3. 
case,  a  tavern  and  coffee-bouse,  where  lodging  and  entertain-    Can. 
ment  are  provided  for  travellers  and  others  indiscriminately, J^"JJ**°J: 
but  which  was  not  frequented  by  stage-coaches  and  wagons,  &  a.'ms.— 
and  had  no  stables  belonging  to  it,  was  considered  as  an  inn,  American  edi- 
and  the  owner  subject  to  the  liabilities  of  an  innkeeper,  everij^  ^f^[j, 
where  the  guest  did  not  appear  to  have  been  a  traveller,  but  Wm.  Jones  on 
one  who  had  previously  resided  in  ready  furnished  lodgings.  ^^™®"*»«^' _ 
But  it  seems  a  cofiee*house  is  not  an  ion  in  a  policy  of  insur-  ing,  4  Cunp. 
ance  against  fire.   It  was  observed,  an  inn  has  stables  wherein  "^ 
lights  are  used  at  all  times  of  night. 

^  4.  To  support  an  action  against  an  innkeeper  for  goods  lost.  Art.  4. 
the  pit.  has  only  to  prove  the  deft,  kept  a  common  inn,  that  the    Con. 
ph.  was  a  guest,  that  the  goods  were  brought  to  the  inn,  and^jjjj^**, 
were  in  the  care  of  the  deft.,  and  were  lost.  Hayw.  40. 

^  &.  An  inn  or  public  house  ia  not  a  nuisance.     In  his  lease   Art.  6. 
the  lessee  covenanted  he  would  not  do  any  act,  matter,  or  tning.    Van. 
on  the  demised  premises,  which  might  be,  grow,  or  lead  to  the  1  Bam.  fc 
damage,  annoyance,  or  disturbance  of  the  lessor,  or  any  of  ^i^^^^'J^'^* 
tenants,  or  to  any  part  of  the  neighborhood  ;  and  the  proviso  xhorne. 
for  the  re-entry  was,  lliat  the  lessee  should  not  permit  any  per- 
son to  inhabit  the  premises,  who  should  carry  on  certain  specified 
trades  or  businesses  (that  of  licensed  victualler  not  being  one  of 
these,)  or  any  other  business  that  might  be,  or  grow,  or  lead  to 
be  offensive,  or  any  annoyance  or  disturbance  to  any  of  the 
lessor's  tenants.     Held,  that  opening  of  a  public  house  upon  the 
premises,  was  not  a  breach  of  the  covenant  or  proviso.     This. 
case  was  sent  by  the  Master  of  the  Rolls  for  the  opinion  of  the 
Court. 
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Con. 


II.  Ch.  38. 
Art.  1,  CHAPTER  XXXVIU. 

INSIMUL  C0MPUTAS8ET. 

§  20.     Id  support  of  air  account  stated  the  pit.  need  not 

Erove  the  several  items  that  make  up  the  account.  Phil. 
Ivid.  89.  The  admisson  of  a  debt  on.  a  single  article  is  suffi- 
cient to  enable  the  ph.  to  recover.  13  East,  249 — 5  M.  k,  S. 
65.  This  latitude  allowed  to  the  deft,  of  late  years,  to  dispute 
the  several  items  has  rendered  an  account  stated  but  of  little 
importance :  therefore,  in  late  reports,  we  find  but  very  few  ac- 
tions brought,  or  claims  made,  by  pits,  on  accounts  stated  or 
insimul  compuiassets. 


CHAPTER  XXXIX. 

INSOLVENCY. 


Art  1  ^  ^  ^^^'  As  to  several  insolvent  estates  conveyed  to  trustees 

r*/!*!  *     for  creditors.     See  assignment,  ch.  14,  and  trustees,  ch.  114 
"""•       a  14.  Vol.  4. 

^  5  con.  The  real  estate  of  one  insolvent,  deceased,  de- 
scends to  his  heirs,  and  they  are  entitled  to  the  rents  and  pro- 
fits of  it,  until  sold  for  the  payment  of  his  debts,  and  if  mort- 
gaged till  entry  of  the  mortgagee.  16  Mass.  R.  280-288. 
Gibson  &c  al.  by  their  guardian  v.  Farley  &£  al.  (administrators,) 
sued  as  bailifis  and  receivers  of  the  pits.  5  of  9  of  the  heirs  of 
Abraham  Gibson,  the  administrators  collected  rents,  meaning  to 
account  for  them,  as  the  law  should  decide.  Action  assumpsit 
for  money  had  and  received.     The  creditors  lose  such  rents. 

§  9  con.  Insolvencies  by  the  parties  by  agreement ^  wherein  no 
statutes  of  insolvency.  See  Post. 
17  Maas.  R.  The  insolvent  debtor  against  Cobum  the  officer  attaching 
^'^"te*****  -Kimball's  goods,  for  Reed,  &c.  Before  the  attachment,  Kim- 
James  Kim!  **  ball  assigned  all  his  property,  except  furniture,  to  said  trustee 
ball.  for  the  payment  of  all  his  debts  pro  rata.     The  assignment  in- 

tended was  by  a  tripartite  indenture  between  the  debtor,  the 
trustee,  and  creditors,  who  should  execute  it.  It  was  executed 
by  the  debtor  and  trustees,  and  then  taken  by  him  to  get  the 
creditors  to  execute,  no  counter  part  having  been  made.  After 
some  of  the  creditors  had  executed  it,  and  before  it  was  deliv- 
ered to  the  trustee,  the  goods  were  attached  by  Reed,  &c.  as 
above.  The  trustees  brought  replevin,  and  held  the  attachment 
was  good  and  valid  ;  for  when  the  attachment  was  made,  March 
1,  1820,  the  assignment  was  incomplete,  though  signed  by  the 
debtor  and  trustees,  Feb.  26,  and  three  Boston  creditors,  the 
28th  and  29th,  whose  debts  amounted  to  $1700.    But  the  26th 
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ihfe  trustees  paid   no  consideration  ;  the  goods  amounted  to  n»  Ch.  39. 
$5000,  no  schedule  of  them  was  made,  and  no  delivery  of  them     Art.  1. 
to  the  trustees,  till  the  evening  of  the  29th,  and  then  by  deliver-       Con. 
ing  to  them  the  key  of  the  debtor's  store  ;  nor  was  the  inden- 
ture delivered  by  him  to  them  until  after  the  attachment.     If 
there  was  a  formal  delivery  of  it  the  26th,  it  was  of  no  avail, 
and  then  there  was  no  consideration,  as  no  creditors  had  then 
signed  ;  and  till  they  executed,  or  some  of  them,  it  was  not  in- 
tended it  should  take  effect ;  this  is  a  good  leading  case,  as  it 
shews  what  ought  to  be  done  to  make  one  of  these  voluntary 
insolvencies  valid^  of  the  mere  contrivance  of  the  debtor,  and  of    - 
a  friend  or  two  of  his. 

§  1 0.   Fraudulent  schedule.      On  a  composition   between  i  Hop.  Ch.  R. 
debtor  and  creditors,  if  he  furnishes  a  statement  of  his  affairs,  ?^^^  ^ 
as  the  basis  of  the  agreement  he  is  answerable  for  the  tnith  of  Humphrey, 
it :  2.  Any  one  material  misrepresentation  avoids  the  whole  :  3. 
He  will  be  obliged  to  account  for  all  the  property  he  held,  not 
in  his  schedule  or  statement,  and  answerable  for  misstating  his  ^^^  „„  ^qq_ 
debts.  808. 

See  an  important  case  of  fraudulent  assignment  by  one  insol- 
vent.    Ch.  14  a.  3,  25. 

§11.  United  States  debtor  insolvent.  One  who  has  receiv- 
ed his  certiBcate  of  discharge  from  arrest  and  imprisonment 
under  a  State  insolvent  law,  is  not  entitled  to  be  discharged  from 
execution  at  the  suit  of  the  U.  States. 

§  12.  A  creditor  agrees  with  his  insolvent  or  embarrassed  i  N.  H.  Rep. 
debtor  that  if  he  will  procure  the  security  of  a  friend  for  a  cer-279. 
tain  part  of  the  debt,  he  will  release  the  residue,  and  the  debtor 
perform  the  agreement,  it  constitutes  a  valid  contract,  and  if  the 
debt  be  due  on  judgment,  and  the  creditor  by  levy  collect  it,  the 
debtor  may  recover  damages  for  the  breach  of  contract  by  ac- 
tion. Snra.  436  ;  Heathcote  i;.  Cruickshanks,  ch.  3b  a  3,  s.  2  ;  5 
Co.  237;  1 1  East  370 ;  ch.  32  a.  1,  s.  3 ;  ch.  1 ,  a.  22,  s.  1 ;  a.  20, 
s.  3 ;  ch.  18,  3,  s.  22  ;  ch.  9,  a.  7,  s.  3. 

§  5.      An  insolvent's  fraudulent  possession,  a  strong  case.     Art.  3. 
Trover  for  three  fourths  of  a  ship ;  plea,  general  issue.     T,        Con. 
sole  owner  of  her,  by  indenture,  June  24,  1819,  assigned  ^^^^^^^6^681^.604 
fourth  shares  of  her  to  the  deft.,  a  creditor,  as  security  for  his  Kirkby  &      ' 
deft.    By  the  deed  he  was  to  reconvey  the  same  on  payment  of  Blackburn, 
his  debt  and  had  a  power  to  sell  on  non-payment  before  J"ne  24,  ^|JJJ^^^^' 
1822.      T  was  to  be  permitted  to  freight  the  ship,  and  to  load  Hodgtoo. 
cargoes,  from  time  to  time,  &c.  and  to  insure  for  the  amount  of 
the  debt  in  the  creditor's  name,  or  otherwise  to  assign  the  poli- 
cies to  him.     The  deed  was  in  due  form,  the  certificate  of  re- 
gistry duly  inserted,  &c.     When  the  deed  was  executed,  the 
ship  was  abroad,  in  North  America.     She  returned  July,  1819, 

VOL.  IX.  16 


122  INSOLVENCY. 

11.  Ch.  39.  to  her  port  of  registry,  and  was  constantly  enoplo^ed  by  T,  the 
Art.  3.      debtor,  from  that  time  to  February  1822,  in  carrying  cargoes 
Con.       ^01*  his  own  use  and  on  his  sole  account,  and  he  continued  all 
that  time  in  the  actual  and  sole  possession  of  her,  without  the 
interference  or  control  of  the  creditor.  T  having  become  a  bank- 
rupt ;  held,  that  as  he  had  once  owned  the  whole  ship,  and 
had  never  done  any  thing  to  make  it  notorious  to  the  toorld  be 
had  ceased  to  be  the  owner  of  the  three  fourths,  he  continued 
to  be  the  apparent  owner  of  the  said  three  fourths,  toith  the  con" 
sent  of  the  true  owner ^  down  to  the  time  of  tlie  act  of  bankrupt- 
cy ;  hence  those  shares  passed  to  his  assignees,  as  property  in 
his  order  and  disposition  within  the  meaning  of  the  2ist,  Jac. 
1,  ch.  19.    The  point,  in  diis  case,  was  the  creditor  voluntarily 
and  unnecessarily  allowed  the  debtor  to  remain  in  the  sole  ana 
actual  possession  of  the  mortgaged  property^  and  so  the  appdr^ 
ent  oumer  of,  it  tUl  he  failed.     The  principle  in  this  case  applies 
to  every  case  of  the  debtor's  insolvency,  in  which  a  question  of 
\i\s  fraudulent  possession  arises.     It  was  said  for  the  deft*  the 
case  was  not  within  the  act,  because  there  was  a  mortgage  or 
conveyance  of  only  a  part  of  the  ship,  leaving  the  debtor  test- 
ant  in  common  with  the  creditor  ;  the  court  thought  differently — 
I  conceive,  to  exclude  fraud,  real  or  constructive,  the  true  prin- 
ciple is,  in  all  the  cases,  the  creditor,   mortgagee,  or  pledgee, 
must,  when  he  can,  in  the  usual  course  of  business,  do  some  act 
to  make  his  interest  notorious  to  the  world. 
Art  5.         ^1  con.     A  discharge  of  the  person  and  present  estate  un- 
Con.     der  tlie  insolvent  acts  of  Maryland,  cannot  be  a  bar  to  an  action 
3  Muoo,  88^    in  the  Circuit  Court  in  Massachusetts,  so  as  to  discharge  the 
Mwha^^  *     party  from  the  common  execution;  the  lex  loci  governs  as  to  the 
remedies.  See  Ogden  v.  Saunders ;  said  acts  were  passed  in  the 
years  1805  and  1809. 
6  Pick.  146,        ^  6.  The  administrator  on  such  estate  cannot  apply  the  per- 
Gibflon  V.  Crc-  gonal  estate  to  redeem  an  estate  mortgaged  by  the  intestate,  the 
creditor  having  a  prior  lien  on  the  personal  estate. 

In  the  Circuit  Court  in  R.  Island,  1829,  decided  that  the  as- 
signee stands  in  the  place  of  die  assignor  as  to  a  mortgage  deed 
not  recorded,  and  the  mortgage  to  a  third  person  is  valid  against 
the  mortgagor's  assignee  created  after  the  mortgage  deed  is  ex- 
ecuted. 
}1}^^'  R-         ^14  con.  A,  being  insolvent j  conveyed  his  estate  to  B  and  C, 
Martin  *adm.    ^^  ^^^^  ^^^^^  notes  for  the  value,  intending  to  save  his  estate  for 
V.  Root  &        his  family,  and  exclude  his  creditors ;  also,  transferred  to  B  and 
Hunt.  Q  several  securities  for  the  payment  of  money  to  enable  them  to 

buy  in  a  prior  incumbrance  on  the  estate,  and  promised  them  in 
writing,  their  said  notes  to  him  should  never  be  collected.  A, 
died  insolvent :  .his  administrator  recovered  judgment  on  said 
notes  of  B  and  C,   though  more  than  sufficient  to  satisfy  all 
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tlaims  on  the  estate,  the  surplus  being  for  the  benefit  of  A'sII.  Ch.  39. 
family.     The  facts  were  proved  by  the  confession  of  Hunt  in     Art.  5. 
writing,  when  become,  al^,  insolvent.     Held,  conclusive  on       Con. 
Root.     It  was  the  confession  of  facts  that  took  place  before  the    ^^F^^'^ 
partnership  of  R  and  H  was  dissolved  :  see  Stat.  Mar.  12, 1806, 
cfa.  90. 

<J  16  can.  B,  an  insolvent  debtor,  by  bill  of  sale  assigns  ^]I^^'  ^*  ^^ 
trust  for  all  his  creditors,  and  the  trustee  merely  gives  his  note 
to  the  debtor,  without  any  endorser  or  security  jn  any  agree- 
ment to  perform  the  trust,  and  some  of  the  creditors  only  assent 
verbally,  to  the  assignment,  and  others  not  at  all,  the  asfsignment 
is  void,  as  against  attaching  creditors ;  and  the  attaching  officer 
when  sued  in  replevin,  on  the  plea  of  property  in  a  stranger, 
may  prove  the  pit.  claims  under  a  fraudulent  sale ;  and  on  a 
verdict  for  the  officers,  he  may  have  a  return  though  he  do  not 
avow  for  one.     See  20  Johns.  R.  6,  442-472. 

Two  citizens  of  Massachusetts  contracted  a  debt  by  bond,  in  1  Cowen,  loa- 
the State  of  New  York.  The  obligee  in  his  declaration  on  the  ^^' ' 
bond,  said,  it  was  made  to  C.  in  New  York,  Held,  the  obligor 
was  discharged  on  the  insolvent  act  of  New  York,  on  the  prin- 
ciple of  lex  loci  contractus  ;  it  not  appearing  on  the  face  of  the 
bond  it  was  to  be  performed  elsewhere.  The  obligor's  dis- 
cbarge was  in  1806,  on  the  insolvent  act  of  1801. 

Another  case  of  discharge.     A  ca.  sa.  perpetually  stayed  ;  i  Cowen,  165. 
but  in  a  certain  case,  the  court  opens  the  cause  so  as  to  give 
the  pit.  a  chance  to  try  the  question ;  the  judgment  standing  as 
security.     A  deft,  so  discharged,  was  arrested,  and  gave  bail  to  i  Cowen,  179- 
the  sheriff.     Moved  to  be  discharged  on  common  bail ;  refused,  i^O;  i  ^^^^^* 
as  a  prima  fade  case  of  fraud  was  made  out  against  him  by  223!  ^^'      * 
affidavit.     What  must  be  stated  in  pleading  on  insolvent  dis- 1  Cowen,  816- 
charge ;  so  1  Cowen,  366,  367 ;  other  cases  of  insolvent  dis-^*?- 
charges;    1  Cowen,  127,  428;    3  Cowen,  147  ;  161  id.  169- 
166 ;  4  Cowen,  143-148  :  the  people  are  not  bound  by  an  in- 
solvent act  unless  named  in  it,  nor  the  United  States  ;  8  Wheat. 
263 ;  so  United  States  v.  Hoar;  2  Mason's  R.  311,  &c.,  &c.; 
4^Cowen  346-348 :  the  people  have  succeeded  to  the  rights  of 
the  king,  &c.,  not  bound  by  general  words,  in  a  statute  restric- 
tive of  prerogative,  unless  expressly  named  as  insolvent  laws, 
&c.  4  Cowen,  607-612 :  to  whom  the  insolvent  laws  extend. 

^  21.  Creditor  made  trustee  may  be  two  parties  in  an  inden- 
ture of  three  parts  ;  as  2  Pick.  R.  129-138,  Harris  fa  al.  v. 
Sumner.  Replevin  for  the  ship  John  and  iier  cargo,  attached 
by  the  deft.,  a  deputy  sheriff,  as  the  property  of  M.  Colman,  at 
the  suit  of  Bradlee  b  al.  Pit.  claimed  the  property  on  a  sealed 
deed,  meant  to  be  tripartite,  dated  Sept.  7,  1822,  but  in  fact, 
written  and  executed  Sunday  8th,  by  the  pits,  and  Colman. 
(Two  parts  only  were  made.)     This  deed  recited  Colman  had 
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II.  Ci(.  39.  given  them  a  bill  of  sale  of  the  ship,  and  purported  to  be  an  a^ 
Art,  6.  signment  by  him  of  all  his  property,  as  he  believed,  (wearing 
Con.  apparel  and  furniture,  but  little  more,  if  any,  than  the  law  ex-* 
^^P^.-^  empted,)  that  is,  all  the  cargo  of  the  ship,  &c. ;  to  the  pits,  td 
have,  and  to  hold  the  ship,  cargo,  and  other  property,  to  the 
pits,  in  trust,  to  sell  the  same,  and  with  the  proceeds  1.  to  pay 
themselves  $407  35  cts.,  the  debt  Colman  owed  them,  and  to 
pay  over  the  residue  to  other  creditors  of  Colman,  who  should 
execute  the  deed,  in  proportion  to  their  demands.  The  pits, 
covenanted  to  execute  the  trust,  and  the  deed,  also,  contained 
an  agreement  onnhe  part  of  the  other  creditors,  that  the  phs. 
after  paying  themselves  said  $407  35  cts.,  might  pay  Colman 
$1000  if  the  residue  should  nett  these  other  creditors  70  per 
eent.  of  their  demands,  and  if  not,  then  such  a  pro}x>rtion  of 
$1000  as  they  should  receive  of  the  70  per  cent.  Colman  kept 
one  deed,  and  the  pits,  the  other.  The  property  was  delivered 
to  the  pits,  the  same  Sunday.  Soon  after,  12  o'clock  Sunday 
night,  the  deft,  made  the  attachment.  None  of  the  creditors  of 
the  third  part  signed  before  Monday  ;  so  after  the  attachment. 
Held,  the  pits',  signing  niight  be  considered  as  a  signing  by  a 
creditor  of  the  third  part.  That  the  instrument  was  not  neces- 
sarily void,  because  the  property  assigned  to  the  pits,  was  much 
more  than  their  debt ;  but  that  it  was  void  on  account  of  the 
reservation  to  Colman  ;  and  as  this  appeared  in  the  deed  itself, 
it  was  a  question  of  law,  if  fraudulent  or  not.     Held,  also,  the 

?lts.  were  a  party  to  a  deed  fraudulent  on  the  face  of  it ;   as  in 
i^idgery  v.  Haskell ;  Burlington  v.  Bell.    Assigning  large  pro- 
perty to  a  creditor,  whose  debt  is  small,  may  be  evidence  of 
fraud ;  but,  otherwise,  it  does  not  invalidate  the  assignment. 
§  22.  A  failing  debtor  agreed  to  pay  furniture  in  part  pay  of 

868  Wheeler  ^  ^®^* '  ^°^  ^^^  agreed  with  the  creditor  to  have  a  lease  of  it 
V.  TraiD.         for  a  year.     Accordingly,  the  transfer  and  lease  were  made. 
Held,  this  was  not  conclusive  evidence  the  sale  was  fraudu- 
lent, as  to  other  creditors  ;  and  if  attached  as  the  property  of 
the  lessee,  the  vendor,  during  the  year,  cannot  support  any  ac- 
tion.    The  possession  in  the  vendor  after  the  sale,  may  be  con- 
clusive evidence  of  fraud  when  unexplained, 
4  Pick.  212—     §  23*   Commissioners  report  how  far  conclusive :   as  where 
215,  Bordman  mutual   demands   exist  in  favor  of,  and  against  the   creditor 
*^"i&™^'    of  an   insolvent   estate,   are   filed   before  the  commissioners ; 
they  report  a  balance  due  to  the  creditor ;  the  report  is  conclu- 
slusive  on  either  party  who  does  not  give  notice  of  his  dissatis- 
faction with  it  pursuant  to  statute  1784,  ch.  2  ;  as  if  the  credi- 
tor alone  give  notice,  who  brought  his  action  and  became  non 
siiit;    held,   the   administrator  could   not  maintain   an   action 
against  the  creditor,  on  demands  in  favor  of  the  estate.     The 
matter  was  specially  pleaded  and  replied,  so  that  the  fs^cts  ap- 
peared of  record. 
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§24.  Assumpsit  on  several   promissory  notes,   dated   after  H.  Ch.  29* 
March  3, 1803,  at  Alexandria  in  the  District  of  Columbia,  made     ^r  .5 . 
by  the  deft»     Held,  1.  An  insolvent  discbarge  of  a  neighbour-       Con. 
ing  State,  which  exempts  the  person  from  imprisonment,  but    v^rv^ 
leaves  the  debtor's  future  acquisitions  liable  to  execution,  relates  whittemore  v: 
to  the  remedy,  merely,  not  the  contract,  and  is  not  of  any  force  Adams,  2 
in  New  York  :  2.  Imprisonment  is  no  part  of  the  contract :   3.  g^^"*'  ^^~' 
The  lex  fori  governs  the  remedy :  4.  An  insolvent  law  does  not 
operate  as  a  part  of  the  lex  loci  contractus^  unless  it  discharges 
the  contract. 

20.  In  equity,  equality  is  the  rule.     Where  a  creditor  has  a  Art.  7. 
lien  on  two  funds  to  pay  him,  and  a  subsequent  creditor  has  a    Con. 
lien  on  one  of  them  only  to  this,  the  first  creditor  must  not  re- 
sort, but  leave  it  to  the  junior  creditor,  if  it  can  be  done  without  Evertson  v 
injury  to  the  prior  creditor,  or  imparing  his  rights.     But  if  the  Booth,  on  ap* 
fund  on  which  the  junior  creditor  has  no  lien  be  insufficient  or  P®*^®  J^*>°*- - 
doubtful,  or  the  prior  creditor  refuses  to  risk  satisfying  his  debt  joJim,  ch.  R. 
out  of  it,  equity  will  not  take  from  him  any  part  of  his  security,  un- 174,  Hawley 
less  his  debt  is  paid.  19  Johns.  R.  486 ;  on  appeal  from  chancery.  *  Mandus. 

^  2  con.  The  same  principles  held  in  the  state  courts  in  Penn-  Art.  8. 
sylvania.  1  Serg.  &  R.  339 ;  2  do.  326-336 ;  3  do.  22;  2  Serg.    Con. 
&  R.  223. 

§  9.  See  decision,  Feb.  1827.  A  State  may  enact  an  in- 
solvent law,  that  may  discharge  contracts  made  after  the  law  is 
enacted  :  judges,  four  and  three.  12  Wheat.  213  to  369 ; 
Ogden  pit  in  error  v.  Saunders. 

In  McMillan  v.  McNeil,  it  may  be  observed,  when  the 
contract  was  made  in  S.  Carolina,  the  insolvent  law  in  another 
State,  Louisiana,  had  no  elSect  in  regard  to  it ;  and  hence,  though 
enacted  before  the  contract  was  made,  it  could  not  be  viewed  as 
any  part  of  it,  or  as  having  any  influence  on  the  minds  of  the 
parties  when  they  made  the  contract. 

Saunders  i;.  Ogden.  The  action  was  on  bills  of  exchange, 
brought  in  the  district  court  of  Louisiana,  by  Saunders  of  Ken- 
tucky, against  Ogden  of  Louisiana,  drawn  Sept.  30,  1806,  by 
one  Jordan,  at  Lexington  in  Kentucky,  on  Ogden  in  New  York 
city,  there  a  citizen,  and  there  accepted  by  him,  and  protested 
for  non  payment.  Ogden's  defence,  a  discharge  under  the 
New  York  insolvent  law,  enacted  April  3,  1801 ;  special  ver- 
dict ;  judgment  below  for  Saunders.  Ogden  brought  error. 
When  the  bills  were  drawn  and  accepted,  Jordan  and  Saunders 
were  citizens  of  Kentucky. 

1.  As  to  bankrupt  laws,  remedy,  and  acts  of  limitations,  and 
against  usury,  the  same  as  in  Sturgis  v.  Crowningshield. 

2.  As  to  insolvent  laws  enacted  before  the  contract  is  made, 
decided  as  above. 

3.  A  certificate  of  discharge  under  such  law  is  no  bar  to  an 
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II.  Ch.  39.  ed,  because  that  act  was  enacted  after  the  note  was  given,  so 
Art.  9.     in  this  respect  unconstitutional,  and  the  discharge  was  void. 
Con,       But  20  Johns.  R.  208,  where  the  insolvent  act  was  m  force 
when  the  contract  was  made  the  discharge  under  it  exonerat- 
ed both^he  person  and  estate  of  the  insolvent.     So  decided 
in  Ogden    v.  Saunders;   20  Johns.    R.  208,   Roosevelt  v. 
Kellogg.     If  the   certificate   of  discharge   does   not  except 
foreigner  creditors,  this  does  not  affect  its  validity  as  against 
creditors  in  New  York.     The  insolvent  must  plead  specially 
bis  discharge  the  first  opportunity  he  has.   18  Johns.  R.  336. 
Though  the  statute  be  unconstitutional  the  discharge  may  be 
pleaded  to  protect  the  person.  18  Johns.  R.  54.    So  the  case 
of  Sturgis,  &c. 


CHAPTER  XL. 

INSURANCE. 


Art.  1.  ^  9«   ff'^hai  is  ftot  a  contract  of  insurance.     The  pit.  wrote 

Con.  to  the  defts.  inquiring  on  what  terms  they  would   insure  his 

1  Pick.  R.  278,  vessel.     January  1  they  wrote  they  would  insure  at  a  certain 

Ae  Sgre^M.*  ^"™  5  °"  ^^^^  ^^  ^^^y  ^^^^^  another  letter  retracting.  The 
Coropaoy.  pit.,  before  he  received  the  last  letter,  put  into  the  post  office 
an  answer  to  the  first  letter  and  acceded  to  the  terms  propos- 
ed. Held,  they  had  made  no  contract.  The  pit.  lived  at 
Kehnebunk,  in  Maine,  and  the  defts.  in  Boston,  and  all  the 
intercourse  was  by  letters  in  the  mail.  The  main  ground  of 
decision  seems  to  have  been  that  they  had  a  right  to  retract 
till  they  received  the  pit's,  answer  accepting  the  terms.  The 
ph.  contended  the  contract  was  completed  and  closed  when 
he  put  iiis  letter  into  the  post  office  accepting  their  terms. 

<^  10.  Commercial  Code  of  France,  arts.  332  to  436. 
Insurance  generally  is  the  same  in  France  as  insurance  is  in 
the  United  States,  except  art.  332  particularly  directs  the 
date  and  form  of  the  policy.  By  art.  334  the  subjects  of  in- 
surance are  stated.  Profits  do  not  appear  to  be  included. 
Art.  346  :  if  the  insurer  fail  pending  the  risk,  the  insured 
may  demand  security,  or  the  dissolution  of  the  contract.  The 
insurer  has  the  same  right  if  the  insured  fail.  Art.  347,  he. 
forbids  insurance  on  the  freight  of  goods  still  existing  on 
board  of  the  vessel ;  on  the  expected  profits  on  goods,  (the 
wages  of  seamen,)  the  sums  lent  on  bottomry,  the  maritime 
profits  on  sums  lent  on  bottomry  ;  and,  generally,  this  code 
forbids  all  Icind  of  insurance  that  has  the  least  resemblance  to 
a  wager.  It  allows  only  the  subject  actually  existing  and  at 
risk  to  be  insured.     Art.  353  :  insurers  not  liable  for  barra^ 
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try  of  the  master.  Art.  356  extends  the  grounds  of  return  U.  Ch.  40; 
premiums  much  farther  than  our  law  does.  Art.  358  makes,  Art,  1.  ' 
the  insurers  liable  in  an  order  different  from  ours  as  it  appears  \^»v«w^ 
in  Cabot  t;.  Barrel).  By  art.  268,  if  concealment  be  proved 
against  the  insured  he  pays  the  insurer  a  double  gremium ; 
so,  if  the  insurer  conceals  he  pays  the  insured  a  sum  double 
the  amount  of  the  premium  agreed  on  ;  and  each  concealing 
is  also  punishable  by  the  corrective  police.  Art.  369  :  the  in- 
sured may  abandon,  if  the  loss  or  damage,  of  the  property  in- 
sured amount  at  least  to  three  fourths  of  the  value.  Art* 
373 :  abandonment  must  be  made  to  the  insurers  within  six 
months  from  the  day  of  receiving  information  of  the  loss,  as 
to  certain  places  named  :  within  one  year  as  to  other  places;  . 
within  two  years  as  to  other  places  named.  All  seem  to  go 
on  the  intelligence.  Art.  374  :  notice  to  the  insurer  must  be 
in  three  days  after  receiving  the  information.  Art.  401 :  gen- 
eral average  is  borne  by  the  goods  on  board  and  by  Aa^  of 
the  value  of  the  vt'ssel  and  freight,  rateably,  according  to  their 
respective  values*  Art.  414,^.  be. :  referees  are  generally 
appointed  by  the  tribunal  of  commerce  and  sworn.  These  are 
the  most  material  differences  between  French  and  American 
insurance  ;  however,  a  number  of  other  differences  exist. 

§   11   con.    Where  one  has  an  insurable  interest.     Assump'  Abt.  2. 
sit  on   a  policy,  &LC.  dated  June  1,  1822.     Vessel  valued  at    Con, 
$2,000,  and  insured  for  that  sum  to  Peters,  Pond,  h  Co.  2  Pick.  I(.  849 
or  whom  it  might  concern.     Total   loss  alleged   by  perils  o^^mIL^^^ 
the  sea,  &£c.,  and  also  averred  the  pit.  was  then  the  owner  m.  ina.  Com. 
and  continued   to  be  interested    in    her  till    the    loss.     The 
ph.  July  1,  made  a  bill  of  sale  of  her  to  C,  who,  in  writing, 
promised   the  pit.  to  appropriate  the   proceeds  of  the  vessel 
to  himself  as  security  for  endorsing  for  the  pit.  and  to  pay 
over  the  balance,  if  any,  to  D.     July  19  further  security  was 
given  to  C,  and  the  writing  was  exchanged  for  a  deed,  under 
seal,  made  for' the  same  purposes,  wherein  C  covenanted  tha 
the  proceeds  of  all  the  property  assigned  to  him,  including 
the  vessel,  should   be  applied  as  before  mentioned.     After- 
wards a  loss  happened.     Held,  there  was  at  the  time  of  the 
loss  a  subsisting  interest  in  the  pit.  protected  by  the  policy. 
Was  surveyed,  condemned,  and  sold  in  Si  Domingo.     Held, 
tliis  survey  was  not  evidence  of  the  necessity  of  selling ;  if  it 
had  been,  there  was  a  total  loss  and   nothing  to  sbandon  ;  but 
as  it  was,  property  remained  in  the  ph.,  but  he  could   not 
abandon   by  reason  of  his  conveyance  to  C,  hence  could  re- 
cover only  for  a  partial  loss.     The  pit.  had  a  small  interest, 
but  insurable,  and  came  in  under  words  or  uohom  it  may  con- 
cern.   The  pit.  had  an  equitable  interest,  as  mortgagor  ;  and 
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n.-CH.  40.  not  only  a  mortgagor  may  insure,  but  also  a  cestui  que  iruMi. 
Art.  2.     See  7  Cowen,  564.  ^ 

v.^-v^^w'         ^15  con.  If  a  part  of  a  cargo  be  illegal  it  may  not  taint 
the  rest  of  it.     Insurance  on  a  cargo  a  part  of  which  was  lia- 
ble to   cfndemnation,   because   imported    from    an    enemy's 
country.     The  importation  of  the  rest  was  authorized  by  li- 
cense.    Held,  the  insurance  was  valid    as  to  the   licensed 
goods.     Phill.  on  Ins.  31,  cites  Pieschell  v.  Allnutt,  4  Taunt. 
792;    Butler  v.  Allnutt,   1    Starkie,  222;    6.  Taunt.   498. 
Quaere,  if  all  be  the  property  of  the  same  person.     Phill.  on 
Ins.  31,  32,  cited  Parkin  v.  Dick,  11  East,  502  ;   1  Rob.  31, 
329;  4B.  8c  A.  184. 
Buchanan  e«        ^  21.  What  an  insurable  interest.     If   the  owner  of  the 
^•^i^^***' cargo  of  his  own  accord  repair  the  ship  this  gives  him  no  in- 
818— a82.    '  surable  interest  in  her.     See  other  cases  on  this  subject  of 
insurable  interest  or  not.     6  £ast,  316,  Hodgson  v.  Glover; 
16  id.  218  ;  15  Mass.  R.  35  ;  5  Rob.  251. 
Art.  3.  §  ^  con,  A  domestic  embargo  is  a  peril  insured  against 

Con.  within  the  meaning  of  the  policy  containing  the  words,  ^  ar- 

1  Nott  &  Mc  rests,  restraints,  and  detentions  of  kings,  princes,  or  people  of 
Cotd,606~~     ^jj^^  nature,  condition,  or  quality  soever.'     The  assured  may 
abandon  on  detention  by  such  embargo,  though  the  policy  was 
dated  the  day  the  embargo  was  laid. 
Art.  6.  ^21.  Illicit  trade.     Other  cases,   3  Serg.  &c  R.  29,  Fau- 

Con.  ^^'  ^*  PliGBnix  Ins.  Co. ;  do.  82,  Smith  v.  Delaware  Ins.  Co. ; 

2  Johns.  Cas.  481,  further  authorities. 
Art.  7.  ^3  con.  The  insured  always  has  an  election  to  abandon 

Con.  or  not.  2  Burr.  1211,  in  Hamihon  v.  Mendes ;  Idle  v.  Roy, 

Ex.  Ass.  Co.  3  Moore,  115.  Where  the  assured  must 
abandon  to  recover  for  a  total  loss.  Bell  v.  Nixon,  1  Holt. 
423  :  not  where  there  is  nothing  to  be  abandoned.  2  Dall. 
280,  285  ;  2  Johns.  150  ;  a.  28.  s.  14  ;  1  Binn.  47.  Aliter 
if  possibly  something  may  remain  to  be  recovered.  4  Binn. 
445.  In  any  event  if  no  abandonment,  the  assured*  may  re- 
cover according  to  his  real  loss  total  or  partial,  as  the  jury 
may  find  something,  or  nothing,  left  to  be  recovered.  15  East, 
13,  Mellish  v.  Andrews;  Mullett  v.  Sliedden,  15  East,  304; 
2  Caines,  208,  in  Lawrence  v.  Scbor.  The  assured  in  mak- 
.  ing  his  abandonment  must  assign  the  true  cause,  and  abide  by 
that  he  assigns.  1  Johns.  181,  191,  Suydam  &£  al.  v.  Marine 
ins.  Co. ;  see  art.  14.  s.  9.  As  to  pro6ts,  see  art.  2.  s.  19  ; 
art.  21.  s.  25  ;  art.  28.  s.  3.  No  abandonment  on  a  wagering 
policy.  12  East,  491  ;  14  id.  465  ;  Millar,  321,  328.  Art.  26. 
s.  9 :  where  the  crew  seize  the  ship.   Art.  21.  s.  30. 

§  16.  A  master,  who  sells  a  cargo  at  auction,  after  aban- 
doned to  the  underwriters,  and  buys  it  in  at  the  sale  to  pre- 
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veDt  Si  lo^s,  does  not  acquire  an  insurable  interest  therein  :  II.  Ch.  40. 
3.  If  property  be  put  at  auction  by  the  master  of  a  ship,  as 
«gent  of  the  owners,  and  bid  in  by  him  to  prevent  a  loss,  it     Art.  7. 
is  no  sale.     '  It  is  fmpossible,  that  a  person  can,  at  the  same     ^^^v^w/ 
time,  be  buyer  and  seller ;  and  a  person,  who  acts  as  agent  in  i?^°'  ??' 
selling,  cannot,  upon  the  known   principles  of  law,  become  ain».com. 
purchaser  at  the  sale.'     In  fact  the  master  viewed  this  '  as  a 
purchase  for  the  benefit  of  the  owners,'  and  to  prevent  a  loss 
to  them,  whoever  they  might  be.     '  In  so  doing  he  did  noth- 
ing more  than  his  duty.'     ^  The  property  never  passed  from 
the  owners.' 

3  Mason,  27-90,  Peele  8^  al.  v.  Marine  Ins.  Com.  was  a  li- 
bel in  the  admiralty  side  of  the  court  on  a  policy  of  insurance. 
Held,  an  abandonment  once  made  and  accepted  cannot  be  re- 
voked :  2.  In  particular  cases  the  assured  may  abandon  even 
if  the  injury  be  less  than  half  the  value  :  3.  In  estimating  the 
half  there  is  no  deduction  of  one  third,  new  for  old,  as  in  cases 
of  partial  loss :  4.  That  the  half  value  which  authorizes  the 
abandonment,  is  half  the  sum  which  the  ship,  if  repaired, 
would  be  worth  after  repairs  made  :  5.  If  when  repaired  not 
worth  double  the  costs  of  repair,  the  owners  may  abandon. 
The  deft,  denied  the  jurisdiction  of  the  court,  being  an  in- 
surance cause,  and  so  not  of  admiralty  juris.diction. 

-§18  con.  No  right  to  abandon,  though  the  repairs  exceed- 8  Mason,  489 
ed  half  the  value.     Held,  2.  The  insurer  was   entitled  toTj^;^"™' 
have  the  usual  deduction  on  the  repairs  of  one  third  new  for  Unioii  Ini.  Co. 
old,  as  the  sale  of  the  vessel  was  by  the  default  of  the  owner. 
Sold  on  the  bottomry  bond  given  for  the  repairs  at  Lisbon. 

§  20  con.  The  doctrine  of  going  on  the  factj  and  not  the 
intelligence  has  been  increasing.  See  sec.  34 ;  and  4  Cowen, 
222 — 248,  Dickey  v.  the  New  York  Ins.  Co.  Assured  may 
abandon  if  the  injury  exceed  half  the  value,  he. :  2.  If  right- 
ly made,  a  total  loss  cannot  be  turned  into  partial  loss  by  after 
events,  as  by  repairs,  &^. :  3.  But  the  abandonment  must  be 
before  the  vessel  is  fully  repaired  and  able  to  proceed  on  her 
voyage  :  4.  Material  point :  if  she  be  in  fact  repaired  the 
abandonment  is  void,  though  this  be  not  known  to  the  assvred. 
It  is  the  actual  state  of  things,  therefore,  at  the  time  of  the 
abandonment,  and  not  the  state  oftheparttfs  «n/brmfirion,  that 
decides  the  validity  of  the  abandonment.  But  5.  When  the 
abandonment  is  made  on  the  information,  in  order  to  devest  it 
and  make  it  void,  her  restoration,  must  be  complete  and  per- 
fect ;  and  if,  though  in  fact  restored,  she  still  remains  subject 
to  a  lien  for  the  expense  of  her  repairs  to  more  than  half  her 
value,  this  is  not  such  a  full  and  beneficial  restoration  as  to 
take  away  the  right  to   abandon.     The  judges  agreed   the 
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n.  Ch.  40.  principle  of  lien  to  half  the  value,  but  thought  it  did  not  apply 
Art.  7.  to  this  case,  as  the  lien^  the  respondentia^  was  on  the  goods  not 
Con.  on  the  vessel  insured,  and  she  was  repaired  and  fully  restored, 
in  fact,  before  the  offer  to  abandon.  Savage,  C.  J.,  however, 
seems  to  think  the  vessel  was  liable  to  the  owner  of  the  goods, 
so  a  lien  on  her  ;  but  he  finally  decided  for  a  partial  loss,  on 
the  decision  of  Story,  J.  holding  where  the  assured  elects  to 
repair,  as  in  this  case,  he  cannot  abandon  ;  but  his  counsel 
denied  he  did  so  elect,  as  the  repairs  were  made  at  the  Isle 
of  France  by  the  master's  direction,  and  without  the  assured's 
knowledge  ;  but  whether  the  master  had  them  made  on  ac- 
count of  the  assured  or  the  underwriters  seems  to  have  been 
but  little  attended  to. 

The   main  ground  the  same,  5  Cowen,  63 — 67,  Depau  v. 
the  Ocean  Ins.  Co. 

How  reasonable  notice  must  be  given  of  abandonment ; 
10  John.  273;  1  D.  &£  E.  608;  6  Cranch,  273.  Must  be 
in  season,  9  East,  283  ;  6  Cran.  280 — 284  ;  4  Binn.  445— 
449  ;  3  John.  Cases,  182. 
8  Pick.  R.  70-  ^  23  eon.  Illicit  trade.  The  insurance  was  on  goods, 
^^*M  "^^^**"i**  the  produce  of  the  United  States,  on  board  of  an  American 
Ins.  Com.  vessel,  '  at  and  from  Boston,  to  St  Pierre's  Mequilon,  at  and 
from  thence  to  Boston,  whh  liberty  to  proceed  to  St  Johns, 
Newfoundliand.'  The  assured  went  to  St  Pierre's,  where  he 
sold  part  of  the  goods,  and  with  the  residue  he  proceeded  to 
St  Johns,  flot  knowing  such  voyage  was  prohibited.  There 
the  property  was  seised  and  condemned,  because  not  brought 
direct  from  the  United  States.  Held,  the  loss  was  not  cover- 
ed by  the  policy,  the  terms  being  general,  and  it  not  being 
known  to  the  insurer,  that  an  illicit  voyage  was  intended  by 
the  assured.  The  insurer  must  understand  he  insures  against 
such  trade.  Several  cases,  Phill.  on  Ins.  ch.  13.  s.  16;  be- 
sides those  eited  in  this  abridgment. 
SPick.  R.46-  ^  24  con.  To  constitute  a  stranding  or  bilging,  there  must 
be  a  breach  in  the  vessel ;  not  enough  she  by  straining,  have 
her  seams  opened  so  as  to  leak  and  wet  the  cargo.  See  a. 
21,  s.  23. 

§  30  con.  Insurance  as  to  time,  further  authorities  ;  3  Serg. 
&  R.  25,  Peters  v.  Phosnix  Ins.  Co  ;  5  Binns.  546. 
iM^Com^^^'.  ^  ^^  ^^^'  ^"^  where  the  danger  of  capture  is  certain,  it 
Johns.  828.  is  an  arrest  and  restraint  within  the  terms  of  the  policy ;  as 
where  a  vessel  is  in  port,  and  a  number  of  enemies'  armed 
vessels  are  near  by,  constantly  watching  the  port.  See  5  Binn. 
403  ;  ch.  224,  a.  13,  s.  2;  a.  21,  s.  23. 

%  34  con.  Church  v.  Bedient,  1  Caine's  Cases, 21, above; 
Hailett  V.  Peyton,  1  Caine's  Cases,  28  ;  Penney  &  al.  v.  the 
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N.  York  Ins.  Co.,  3Caines,  165—158 ;  Schiefielin  v.  N.  Y.  Ins.  n.  Ch.  40. 
Co.,  9  Johns.  221 ;  and  Adams  o.  Delaware  Ins.  Co.,  3  Binns.     jirt,  7. 
287 ;  4  Cranch,  370.     The  cases  seem  to  proceed  on  the       Con. 
fact ;  on  the  whole,  the  late  cases  seem   hest  to  support  the    s.^^s/^-^ 
said  decisions  in  Bainbridge  i;.  Neilson,  8c  Marshall  v,  the  Del. 
Ins.  Co.  ;  afeo  Miiif  b  Boyd  v.  Union  Ins.  Co;  1  Caines  48- 
54,  &L  4  Dall.  446,  Dutiigh  r.  GatlifT;  see  s.  20,  this  article  ; 
5  Taunt.  711-716,  824  ;  2  East,  385  ;    11  Johns.  282,  total 
loss  by  capture. 

^  50.  Abandonment  is  not  justified  by  fedr,  unless  for  a  ]  ^ott  k,  IT 
just  cause,  and  well  founded,  such  as  is  caused  by  the  vis  ma- Cord,  165-170, 
jor'j  as  for  example,  the  fear  of  being  made  a  slave,  or  pris- u^^^'owi 
oner,  or  of  perishing  in  extremity,  when  defence  is  impossible; 
but  not  threats  without  legal  authority  to  execute  them ;  nor 
the  desertion  of  the  crew,  if  another  can  be  procured;  no 
excuse  they  cannot  be  fed,  for  the  insurers  are  compellable  to 
pay  the  expense ;  though  the  act  of  Congress  forbids  Ameri- 
can seamen  to  navigate  vessels  employed  in  the  slave  trade  ; 
yet  it  can  be  no  good  excuse  to  fear  condemnation  in  foreign 
courts,  since  the  admiralty  of  one  nation  has  no  right  to  enforce 
the  laws  of  another.  Hence  fear  is  no  cause  of  abandonment. 
The  act  of  Congress  punishes  only  those  who  voluntarily  en- 
gage in  such  slave  vessels.  When  Great  Britain  and  Spain 
were  at  peace,  a  British  captured  a  Spanish  ship,  and  then  re- 
leased her,  becajuse  suspicion  was  excited  as  to  her  neutrality, 
by  a  nation  thus  at  peace,  and  on  this  account  the  capture  was 
inade.  Held,  this  was  not  sufficient  ground  for  an  abandon- 
ment, it  not  having  been  made  till  after  the  restoration,  and 
this  known  to  the  assured,  and  there  is  an  item  in  the  policy, 
there  should  be  no  abandonment  till  condemnation. 

^  51.  Form  of  an  abandonment.  Need  not  be  in  any 
particular  form.  Bell  v.  Beveridge,  1  Binn.  52,  n. ;  4  Dall. 
277 ;  nor  in  writing,  generally ;  3  Yeates,  378 ;  Read  v. 
Bonharo,  3  Brod.  &  Bings.  147  ;  must  be  direct  and  absolute, 
1  Johns.  181—191  ;  Suydam's  case.  The  assured,  in  making 
his  abandonment,  must  assign  the  true  caus^.  If  he  assign 
an  insufficient  cause,  he  is  bound  by  it,  and  cannot  avail  him- 
self of  a  subsequent  event,  without  a  new  abandonment. 
There  is  no  particular  form  of  acceptance  of  the  abandonment. 
It  is  proved  by  any  words  or  actions  that  satisfy  a  jury  the  un- 
derwriter accepted.  Griswoldt>.  New  York  Ins.  Co.,  204-214. 
So  e  conversoj  and  words  or  acts  will  show  he  did  not  accept^ 
which,  in  the  jury's  opinion,  evinces  he  did  not.  3  Johns 
320—330. 

§  52.  The  same  may  be  said  of  the  evidence  of  the  re- 
vocation of  nbandonment,  as  if,  after  the  assured  has  abandon- 
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II.  Ch.  40.  cd  the  ship,  &c.  he,  unthout  cause,  exercise  any  act  of  owner- 
Ari.  7.  ship  over  her,  or  purchase  her  for  his  account  and  benefit,  he 
Con.  waives  the  abandonment,  and  can  recover  only  for  a  partial 
loss.  Abbott  r.  Sebor,  3  Johns.  Cases  39  ;  Saidler  v.  Church, 
id.  10  Johns.  177  ;  12  do.  25.  Not  a  waiver  if  the  property 
after  abandoned,  arrives  in  safety,  and  is  tendered  to  the  insurer, 
who  refuses  to  accept  it ;  a  sale  by  the  assured,  for  the  benefit 
of  the  insurer,  is  no  waiver.    3  Johns,  case,  293;  Caines,  292. 

Art.  8.  ^  ^'  ^^^  adjustment   may  be  conditional.      Gammon  v. 

Con,  Beverley;  1  Moore,  563;  Taunt.  119. 

An  adjustment,  made  and  signed,  is  not  to  be  opened  but 
for  fraud  or  a  mistake  from  facts  not  known  ;  1  Caines,  32—36, 
Dow  V.  Smith ;  not  for  a  mistake  of  law ;  2  Marsh,  on  Ins. 
540-589,  Bilbie  v.  Lumley  &  al. ;  2  East.  469-472 ;  but 
Elting  8c  al.  v.  Scott  k.  al.  2  Johns.  157—165  ;  whether  an 
insurer,  who  has  paid  a  loss  under  a  full  knowledge  of  the 
facts,  can  recover  back  the  money  on  the  ground  of  a  mistake 
of  the  laWf  dubiiatur,  and  12  East,  38. 

%  10  con.  12  East.  488;  13  do.  323;  4  Taunt.  803;  3 
Cowen,  2 10— 220,  Whitney  «.  the  American  Ins.  Co.  Assumpsit 
on  a  policy  of  insurance,  cargo  valued  at  $14,000.  This  was 
the  outward  cargo,  and  it  turned  so  badly  that  all  of  it  produced 
a  much  less  return  cargo.  This  was  lost  by  perils  that  were 
insured  against.  Held,  that  assured  was  entitled  to  recover 
the  14,000  ;  but  otherwise  if  only  a  part  of  the  outward  cargo 
bad  been  vested  in  the  return  cargo. 

Adjustment  on  a  policy,  a  partial  loss,  he.  Where  any  of 
the  ship's  materials  are  sacrificed,  one  third  new  for  old  is  to 
be  deducted  ;  thus  where  part  of  the  old  sheathing  (copper) 
was  taken  off  and  replaced  by  new  copper  sheathing,  you  must 
first  deduct  the  value  of  the  old  copper  from  the  value  of  the 
new,  then  deduct  one  third  new  for  old  from  the  balance,  and 
the  remainder  forms  the  measure  of  damages  ;  the  old  mate- 
rials belong  to  the  assured.  This  calculation  in  N.  York,  has 
no  regard  to  the  English  practice.    Byrnes  v.  the  National  Ins. 

Art.  9.       Co.,  1  Cowen,  265—278. 
Cow.  ^  12.  Assumpsit  to  recover  a  proportion  of  expenses  incur- 

^^^  ^®"- red  by  the  pits,  in  getting  off  and  securing  the  ship  Phoenix 

Parker  &  al.  ^"^  her  cargo,  belonging  to  the  defis.  the  ship  having  been 
stranded.  The  pits,  were  underwriters  on  the  ship,  and  ex- 
pended $2600  for  so  saving  her  and  155  tons  of  iron,  part  of 
her  cargo.  Held,  1 .  This  iron  was  liable  to  contribute  in  general 
average.  The  court  said  ^  when  a  vessel  is  accidently  strand- 
ed in  the  course  of  her  voyage,  and  by  labor  and  expense  is 
set  afloat  and  completes  her  voyage,  with  the  cargo  on  board, 
the  expense  bestowed  for  this  object,  as  it  produces  benefit  to 
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ftU,  so  It  shall  be  a  charge  upon  all,  according:  to  the  rules  of  U.  Ch.  40. 
apportioning  general  average:'     2.  The  40  tons  of  iron  pre-     Art,  9. 
viously  taken  out  and  saved  at  the  defts'.  expense,  was  not        Con, 
liable  :  3.  The  valuation  of  the  vessel  in  the  policy  was  taken     s^S/^ 
deducting  $1750,  she  was  injured  by  the  stranding  :  said  to  be 
a  new  case.     2  Pick.  111.  4BarD.&Cre8. 

In  the  voyage,  the  ship  was  by  tempestuous  weather  forced  ''^^• 
to  take  shelter  in  a  harbor,  and  in  entering  it,  struck  on  an 
anchor,  and  being  brought  to  her  moorings  was  found  leaky 
and  in  danger  of  sinking,  and  on  that  account  was  hauled  with 
warps  higher  up  the  harbor,  where  she  took  the  ground  and 
remained  fnst  there  for  half  an  hour,  held  this  was  a  stranding. 
What  18  average,  &lc.  1  East.  228.  Bondrett  v. 

How  far  on  stranding  are  the  insurers  liable?  I"  case  of J|®j|^^* 
stranding  or  shipwreck,  the  insurers  on  ship  and  goods  are  re- 
spectively liable  for  the  damage  done  to  the  subject  itself,  by 
the  disaster :  2.  By  plunder  or  other  inevitable  casualty  on 
shore :  3.  for  a41  the  expense  incurred  in  order  to  save  the 
good&or  to  get  the  ship  afloat.  See  the  clause  in  the  policy 
authorizing  the  assured  to  sue,  labor,  &^.,  stated  in  ch.  21,  && 
3  Caines  190—196;  Hastis  t;.  de  Peysteys,  items  in  losses, 
be.  Rule  1.  Imerigon,  p.  612-622;  Dig.  14,2,2,  1  ;  3 
Wash.  Car.  R.  293;  Code  de  Com.  a.  400,  a.  403;  ch. 
103,  a.  4,  8.  19  ;  Abbott  by  Story,  id.  1829,  pp.  342-362; 
many  cases  cited,  and  different  decisions ;  ch.  57,  a.  2,  s.  5. 

^  31.  Poihier.  According  to  him,  his  treatise  on  mari- 
time contracts,  Ed.  1821,  in  general,  or  as  he  calls  it,  gross 
and  common  average ;  (contribution)  these  things  are  essen- 
tial, and  must  be  shown,  in  constituting  and  calculating  such 
average  and  contribution. 

1.  There  must  be  shown  a  sufficient  cause  for  the  jettison, 
that  is,  for  throwing  a  part  of  the  goods  overboard,  or  for  the 
ransom  from  pirates  or  enemies,  in  order  to  save  the  residue 
of  the  goods  and  the  ship. 

2.  Such  jettison,  or  such  ransom,  must  be  on  consultation 
of  the  persons  on  board,  except  boys  and  fresh  sailors. 

3.  Such  jettison,  or  such  ransom,  must  be  with  the  design 
and  deliberate  purpose,  of  preserving  the  said  residue  and  the 
ship. 

4.  Such  jettison,  or  such  ransom,  must  be  the  real  cause 
of  preserving  the  said  residue  and  ship  during  the  existing 
storm,  chase  of  pirates,  or  enemies,  or  other  pending  danger. 

5.  All  these  things  being  effected,  a  right  to  contribution  and 
common  average,  vests,  and  is  complete,  and  has  contribution 
of  the  parts  saved  in  an  after  peril  in  the  same  navigation. 

6.  In  calculating   such  average  and  contribution,  all  the 
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II.  Ch.  40.  property  in  daoger,  lost  or  preserved,  including  the  ireigtll 

Art.  9.     due,  must  be  included  in  the  account  except  provisions  for  the 

Con.       consumption  of  the  persons   on   board,  and  except   sailors' 

v.^N^.-'w'     clothes  and  wages,  in  cases  of  jettison,  but  in  cases  of  ransoia 

their  wages  are  not  excepted. 

7.  The  true  value  of  all  the  prop^ty  liable  to  contribyte 
must  be  found  at  the  port  of  discharge,  whetlier  that  of  the 
destination  or  that  of  necessity. 

8.  The  net  value  must  be  taken,  that  is,  freight  and  charges 
due  on  the  property,  so  liable,  must  be  deducted  from  the  true 
value,  as  in  the  7th  head  above. 

9.  The  liability  of  the  owner  of  the  goods,  to  contribute,  is 
found  in  his  contract  of  charterparty,  and,  so  the  master  im* 
pliedly  to  indemnify  him. 

10.  If  the  goods  so  thrown  overboard  be  recovered,  the 
owner  of  them  is  allowed  only  his  actual  loss. 

1 1 .  There  is  no  contribution  when  the  master  isb  liable  for 
the  loss. 

12.  Goods  withdrawn  from  the  ship  before  the  jettison  do 
'not  contribute. 

13.  If  damage  be  done  to  a  part  with  a  view  directly  to 
preserve  the  residue,  there  is  contribution ;  observing  the  four 
first  rules  above  stoted. 

14.  If  monies  be  paid,  or  allowances  made,  on  the  same 
four  riiles,  to  seamen,  &c.  with  the  express  intention  to  save 
property  in  danger,  there  may  be  contribution  according  to 
circumstances.     See  Polhier's  calculations,  pp.  76 — 76. 

Art.  10.  §  9.  So  if  A  hire  a  vessel  of  B  for  six  months,  rendering 

Con.  to  him  half  of  her  earnings,  and  sails  in  her  himself  as  master, 

he  is  so  far  owner  of  her  that  he  cannot  be  charged  with  bar- 
ratry :  16  Mass.  R.  336-341  ;  and  such  a  hiring  may  be  by 
parol ;  the  master  to  victual  and  man  her,  &c.  ;  3  Taunt.  508, 
6  id.  875 ;  2  Campb.  620;   11  Johns.  40. 

^  12.  Insurers  liable  for  the  frauds  and  crimes  of  the  mari* 
ners  ;  Driscol  t;.  Passmore,  a.  12,  s.  42  ;  1  Taunt.  227, 
Tonlmin  v.  Anderson.  Four  mariners  conspired  witii  some 
prisoners  of  war,  and  got  command  of  the  vessel,  and  run  her 
ashore,  and  adjudged  barratry.     See  a.  12,  s.  9. 

Cases  not  barratry.  Soares  v.  Thornton,  1  Moore,  373 ; 
Hobbs  V.  Hamiam,  3  Campb.  93. 

^13.  Insurers  not  liable  for  ordinary  losses,  such  as  every 
vessel  is  liable  to.     1  Caines,  217—248;  Barnewall  v.  Church, 
p.  234.     This  principle  is  stated  by  Thompson,  J.     See  con- 
cealment, not  sea  worthy,  &^.  in  other  places. 
Art.  12.         ^  21  con.  No  deviation  if  a  vessel  proceed  to  three  or  more 
Con.         ports  to  unload,  &c.  if,  according  to  the  course  of  trade  and 
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navigation  at  the  places.     1  Taunt.  450;  3  id.  419  :  and  ifll.  Ch.  40l 
no  increase  of  risk,  5  Pick.  51  ;  4  Barn.  St  Cres.  538.  Jirt.  13. 

§  34  con.  No  deviation  to  sail  unprepared  from  a  port  to  Con. 
avoid  a  seisure  in  it.  O'Kieily  v.  Gorne,  4  Cauip.  249,  &,  v^-v^v^ 
Peake,  212  ;  Green  v.  Eiinslee^  12  East.  ^53  Intention  to 
de%'iate  is  no  deviation  :  2  Cains,  129—133 ;  Steenback  t^.  Col. 
Ins.  Co.,  &  2  Caines,  172 ;  11  Jolms.  241 ;  14  Johns,  46 ; 
3  Cranch,  357-398,  Sf.  see  2  Taunt.  428  ;  1  Campb.  263 ; 
3  Wheat,  166. 

§  44.  Assumpsit  on  a  policy  of  inairance.  Question  of  devi-  ^qI^S!};  ^^"" 
atk)n  in  a  long  voyage  beyond  the  Cape  of  Good  Hope.  Held,diker.  Bofd- 
1.  Under  a  policy,  granting  liberty  to  touch  at  a  port,  the  ship  man. 
there  may  take  in  or  discharge  cargo,  without  its  being  con- 
sidered to  be  a  deviation^  provided  that  no  delay,  nor  change  of 
the  risk  insured  against,  be  occasioned  thereby,  and  provided 
the  purpose  for  which  the  liberty  was  granted,  be  kept  in  view. 
The  insurance  was  on  tlie  sliip  Mar inion  and  cargo,  from  Boa- 
ton,  to  any  port  or  ports  beyond  the  Cape  of  Good  Hope,  one 
or  more  times  to  the  same  port,  for  tiie  purpose  of  selling  the 
outward,  and  procuring  a  return  cargo,  and  at,  and  from  thence 
to  port  of  final  discharge  in  Europe,  or  the  United  States,  (not 
both,)  with  libeity  to  stop  at  the  usual  places  of  refreshment, 
and  to  trade  there.  She  sailed  first  to  Cochin  China,  to  pur- 
chase a  cargo  of  sugar,  but  her  outward  cargo  consisting  of  gold 
coin  only,  with  which  she  CDuld  not  trade.  She  sailed  to  Ma- 
nilla to  sell  lier  gold  for  silver  ;  having  done  which,  she  returned 
to  Cochin  China,  and  purchased  about  one  eighth  of  a  return 
cargo ;  but  finding  she  could  not  complete  her  lading  there,  she 
sailed  thence  to  Batavia  to  make  up  her  cargo;  she  found  that 
sugar  was  scarce  and  dear  in  that  port,  but  that  she  might  pro- 
cure it  at  an  out  port,  and  have  it  brought  to  Batavia  in  lighters, 
at  an  expense  of  fifty  cents  a  picul,  or  she  might  proceed  to 
Samarang,  and  there  ^^omplete  her  lading.  But  by  a  law  of 
Java,  she  cquld  not  proceed  to  Samarang  without  discharging 
her  sugar  brought  from  Cochin  China.  She  sold  that  sugar 
without  any  view  to  profit,  merely  that  she  might  be  enabled  to 
go  to  Samarang  to  procure  a  cargo.  She  accordingly  sailed 
to  Samarang,  and  procured  a  cargo,  and  on  her  passage  to  her 
port  of  discharge  in  Europe,  she  was  lost. 

Held,  that  neither  the  going  to  Manilla,  and  returning  to 
Cochin  China,  nor  the  transaction  at  the  island  of  Java,  consti- 
tuted a  deviation  or  avoided  the  policy ;  and  that  the  policy 
attached,  if  not  in  the  whole,  at  least  in  seven  eights  of  the  cargo 
laden  at  Samarang.  Held,  also,  that  within  the  terms  of  the  . 
policy,  the  ship  might  go  to  a  new  place  of  trade  beyond  the 
Cape  of  Good  Hope,  there  being  no  express  restricdon  to  places 
of  customary  trade»  and  no  evidence  of  usage  to  control  the 
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n.  Ch.  40.  general  import  of  the  terms.    Putnam  J.  dissented.    It  does  not 
Art,  IT,    appear  the  deft's.  counsel  much  insisted  on  any  geographical 
Con.        deviation ;  but  strenuously  urged  a  deviation  from  the  purpose 
v^rv^-^    of  the  voyiige  insured,  which  was,  they  said,  singl^r  and  solely 
*for  the  purpose  of  sdlins:  the  outward  and  procuring  a  return 
cargo : '  that  from  this  purpose  there  was  a  deviation  at  Batavia, 
in  selling  and  unlading  the  1000  piculs  of  sugar  taken  in  as  re- 
turn cargo,  at  Cochin  China.     This  was  also  the  opinion  of 
Judge  Putnam,  who  thought  this  selling  and  unlading  lengthened 
the  Marmion's  stay   at  Batavia,   and  so  increased   the  risk. 
Whetlier  so  delayed  or  not,  seems  to  be  rather  a  question  of 
fact.     Parker,  C.  J.,  and  a  majority  of  the  court  thought  there 
was  no  such  increase  of  delay  and  risk,  and  no  deviation  from 
the  purpose  of  the  voyage   insured,  and  so  the  reporter  ex- 
pressly states  the  decision.    The  instructions  to  the  jury  were  in 
substance  as  above  stated  in  the  beginning  of  the  case.    The  jury 
found  a  verdict  for  the  pit.    See  Stitt  v.  Wardel,  s.  15,  and  a. 
21,  s.  13 ;  Lavabre  r.  Watson,  s.  19 ;  Stocker  v.  Harris,  s.  24 ; 
Grant  v.  Paxton,  1  Taunt.  463  ;   Same  v.  Delacour^  id.  466 ; 
Beatson  v.  Haworth,  this  ch.  a.  12,  s.  17 ;   Raine  i;.  Bell,  a. 
24,  s.  20 ;  Solly  v.  Whitmore,  5  B.  and  .A.  45 ;   Rucker  v. 
AUnutt,  15  East.  278;  Sheriffs.  Potts,  5  Esp.  R.  96;   Kane 
V,  Columbian  Ins.  Com.  s.  30,  Phillips,  200 ;  Kettle  t.  Wig- 
gin  k,  al.  335 ;  this  art. ;  Maryland  Ins.  Com.  v.  Le  Roy  & 
a].,  s.  35,  this  art.,  Hughes  v.  Union  Ins.  Com.,  3  Wheat.  159. 
Art.  14.         ^  ^'  ^^^  °"  ^^'^  subject  10  East.  539-540,  Maury  v.  Shed- 
Con     '      ^®" '  ^  Starkie,  573. 
Art.  15  ^  ^^'  Action  of  assumpsit  on  a  policy  of  insurance  made  by 

Con  '  '     ^®  defts.,  Nov.  15,  1811,  whereby  they  insured  for  'the  pit. 
17  Mats.  R.     himself,  and  others  concerned,'  $12,000  on  the  cargo  of  the 
618— 61S,        ship  Rose,  at,  and  from  Canton  to  Nantucket.     Several  counts 
B^orf*^  "*       in  each,  averred  the  pit.,  with  one  Jedidiah  Fitch  and  one  James 
Carry,  were  the  owners  of  the  cargo  insured,  and  that  the  policy 
was  made  for  the  benefit  of  these  three  persons.     The  pit's,  in- 
terest was  fully  insured  in  a  prior  policy.     Held,  he  could  not 
maintain  an  action  on  the  policy  in  his  own  name,  for  the  bene- 
fit of  Fitch  and  Carry.    Each  owned  one  sixteenth  of  the  cargo. 
The  pit.  averred  a  joint  interest  in  the  three,  but  proved  none, 
as  his  own  part  had  been  before  insured.     Costs  for  the  defts. 
Art.  16.  §  IS*  The  underwriters  on  cargo  are  liable  whenever  the 

^  '  '  assured  are  compelled  to  pay  an  increased  freight,  as  the  una- 
17  Mm.  R.  voidable  consequence  of  the  perils  insured  against ;  so  is  the 
471.  marginal  note;  but  in  the  case  there  was  no  extra  freight  paid 

for  the  freight  of  the  Jason,  the  original  ship,  lost  at  the  Isle  of 
France,  would  from  thence  to  Amsterdam,  have  been  $4,500, 
and  the  Dutch  ship  was  hired  for  less,  to  carry  the  cargo  the 
same  passage ;  but  Wild,  J.,  in  giving  the  opinion  of  the  court  said, 
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*  if,  however,  the  Dutch  ship  had  cost  more,  the  underwriters  II.  Ch.  40. 
would  not  halfe  been  liable'  for  thexxtra  expense.     It  will  be    Art.  16. 
observed,  that  this  extra  expense  or  freight,  was  no  part  of  the       Can. 
case,  as  it  was.  Dodge,  executor,  v.  the  Union  Mar.  Ins.  Com. : 
but  4  Johns,  Cb.  R.  218,  Searle  v.  Scovill :  the  insurers  are  lia- 
ble for  such  extra  freight :  other  cases  as  to  insurance  on  freight ; 
2  Brod.  &;  Bing.  320;    13  East,  323;  1  Maule.  k.  S.  313;  16 
East,  218. 

§  22  con.  12  Johns,  R.  214 ;  19  do.  137 ;  2  Cowen,  66-  Art.  tl. 
118,  New  York  Fireman  Ins.  Com.  t>.  D Wolf,  same  princi-  Oan. 
pie,  property  not  changed  till  delivered  by  the  neutral  to  the 
enemy  of  the  captor :  see  the  case  of  the  Commercen,  ch.  33, 
a.  3,  s.  4 ;  distinction  between  provisions  of  the  enemy's  or  neu- 
tral growth,  carried  by  a  neutral  to  the  captor's  enemy.  Judg- 
ment of  the  supreme  court  for  D'Wolf,  the  assured,  affirm^ 
in  the  court  of  errors  :  sufficient,  1 .  he  concealed  from  the  as- 
surers no  fact  that  did  increase  the  risk :  2.  The  property  re- 
mained his  when  captured  by  a  Venezuelan  vessel.  Warranted 
American  property ;  was  flour  and  pork,  American  growth, 
shipped  for  the  account  and  risk  of  D'Wolf,  an  American  citi- 
zen, first  for  Havana,  to  be  sold  there  on  his  account,  and  ff  not 
sold  there,  then  to  be  carried  to  Laguira  or  Porto  Cabello, 
Spanish  possessions.  Sailed  to  the  Havana,  and  thence  for 
Laguira,  near  which  place  was  captured  by  a  Venezuelan 
privateer,  and  cargo  condemned  as  prize,  &lc.,  on  the  ground  it 
was  Spanish  property.  Levy,  the  neutral  Dane,  purchased  the 
cargo,  and  was  to  pay  D'Wolf  for  it  when  delivered  at  Havana, 
Laguiraj  or  Porto  Cabello.  D'Wolf  was  ignorant  the  cargo 
was  destined  for  the  use  of  the  Spanish  government.  Levy, 
when  he  bargained  for  the  cargo  was  in  New  York,  but  acted 
as  Spanish  army  contractor.  As  to  the  change  of  property,  the 
chancellor  said,  this  case  was  exactly  like  that  of  Ludlow 
V.  Bowne,  and  Eddy,  this  section  :    3.  Decided  there  was  no  A 

fraud  in  the  case  to  subject  the  cargo  to  condemnation.  It  was 
D'Wolf's  cargo  and  neutral^  in  the  war  then  existing  between 
Spain  and  Venezuela,  and  destined  to  ports  then  in  the  posses- 
sion of  Spain,  and  for  her  use  the  flour  and  pork  were  not  con- 
trabands of  war,  and  there  was  no  blockade.  D'Wolf  as  a 
neutral^  had  a  right  to  carry  on  this  commerce  to  the  country  of 
of  the  enemy  of  the  captor.  A  government  at  war  may,  like 
its  subjects,  contract  to  buy  the  property  of  neutrals,  when  the 
articles  shall  be  brought  into  its  own  dominions,  if  the  property 
be  bona  fide  neutral,  and  not  enemy's  in  disguise. 

^  %b.  If  a  vessel  be  destined  for  a  billigereni  port,  but  clears  ^M'Cord,  503. 
out  for  a  neutral  one,  this  does  not  avoid  the  policy  of  insurance, 
where  the  risk  is  not  increased.     This  case  rests  on  a  material 
fact  in  cases  of  insurance,  as  to  which,  a  material  question  often 
arises,  that  is,  the  increase  or  not,  of  the  risks  insured  against« 
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ft.  Ch.  40.     ^1  Cbn.  If  the  agent  in  procuring  the  insurance,  misrepresent 

Art,  19.  the  time  of  the  vessePs  sailing,  the  policy  is  void,  especialfjr  if 

Con.       the  difierence  of  sailing  is  material  to  the  risk.     3  Mason.  96, 

k:^-s/^^^    Baxter  v,  the  New  England  Ins.  Company. 

4  Pick  489         It  is  not  a  misrepresentation  where  a  master  of  a  vessel  writes 

—448,  Rice  «tto  his  agent  that  he  'shaltsail  the  12th,  &c.,*  and  the  agent,  in 

to«"©.'jW™'  effecting  insurance  for  him  represents  that  he  '  expected  to  sail 

EnglaDdMar.  about  the  12th;'   for  the  first  expression  denoted  only  expee- 

i?WbS^  tation. 

-419  Oenerai      %  ^  c<m,  $3,000  dollars  on  the  sloop  Harriet,  &c.,  1o$t  or  not 
Interest  Int.    lost,  at,  and  from  Newport,  Rhode  Island,  to,  at,  and  from,  all 
Cora.  V,  Rug-  pQrts  and  places  to  which  she  may  proceed  in  the  United  States, 
during  the  term  bf  six  months,  beginning  Jan.  12,  1824  ;  policy 
dated  Fdb.  9,  1824;    lost  Jan.  19,   1824,  on  Cape  Hatteras. 
The  masJter  omitted  to  inform  his  owner  of  the  loss,  with  the 
fraudulent  intent,  that  he  might  innocently  get  insurance.     The 
owner  so  procured  it,  and  recovered.  Pit.  cited  Park.  209-320: 
1.  D.  &  E.  12 ;  1  Maul.  &  Selw.  35 ;  9  Johns.  32 ;  Phill.  Ins.  82 
-97  ;  saJd  the  master  was  not  the  agent  of  the  owner  as  to  ni- 
^  iurance,  nor  bound  him  as  to  it ;  hence  bis  misconduct  could 
not ;  tliat  all  parties  to  the  contract  acted  in  good  faith,  and  when 
the  master  misconducted,  his  aeency  in  navigating  the  vessel 
had  ceased  by  the  loss  of  her  totally;  but  if  agent  to  any,  he  ^s 
agent  to  the  underwriters,  the  risk  commencing  Jan.  12,  1 824, 
before  the  loss,  and  so  before  the  misconduct  of  the  master,  as 
his  agency  was  transferred  from  the  owner  to  the  underwriters, 
by  the  abandonmmt.     As  the  abandonment  was  after  the  mis- 
conduct, the  transfer  of  the  agency  was  too  late,  unless  it  re- 
lated back  to  the  total  loss,  and  this,  probably,  was  the  court's 
idea,  though  it  said,  *  by  the  abandonment,  the  underwriters  were 
substituted  in  the  place  of  the  assured,  and  the  master,  althoiigh 
the  agent  of  the  owner  till  the  loss  occurred,  became,  vpon  the 
abandonment,  the  agent  of  the  underwriters  :'   cited  Fitzherbert 
V.  Mather;    above,  this   section,   Stirart   v.   Dunlop,  4  Bam. 
Pari.  Cas.  and  Park.  320,  Andrews,  &c.,  v.  Marine  Ins.  Com. ; 
19  Johns.  32-35;  Gladstones.  King;  1  Maule.  &  Selw.  35; 
considered  a  new  question. 
Art.  20.     ^  14.  Return  premiums.  So  risks  are  divisable  as  to  proper- 
Con,     ty  or  profits  at  hazard ;  as  if  A  supposes  honestly  he  shall  have 
Oteve/iEast.^^^'^^  cargo,  and  pays  a  premium  for  expected  profits  on  that 
818.    '  amount,  and  for  some  sufficient  cause  he  has  but  $5000  cargo, 

he  recovers  back  half  his  premium. 

If  the  goods  arrive  safe  as  to  the  perils  insured  against,  so 
the  insurers  are  liable  to  no  loss,  but  they  arrive  not  safe  as  to 
other  perils  not  insured  against,  there  is  a  return  premium  where 
"  stipulated,  if  the  goods  arrive  safe.  Here  they  arrived,  but 
were  seized.  'Dalgleish  v.  Brooke,  15  East,  295 ;  tliis  case  is 
not  a&cted. 


INSURANCE. 

By  Kellner  v.  Le  Mesiirier,  4  East  396-406.  In  this  case  the  I.  Ch.  49. 
ship  did  not  arrive  at  the  ultimate  part  of  desttnaiion.     See  19,   jjrt,  20. 

2  Marsh,  569  ;  4  DaH.  463.  Cm. 
§  24  can.  In  England  held,  malt,  pease,  and  beans,  are  in^ 

claded  in  the  description  of  corn.  Man.  226.  But  saltpetre 
is  not  salt.  Journu  v.  Bourdieu,  Park.  113.  But  skins  in- 
clude deer  skins.  BakieweU  t;.  United  Ins.  Co.  2  Johns.  Cas. 
246. 

A  caiigo  of  corn,  arrived  at  the  port  of  delivery  so  damaged  M?^*^  ^"■' 
in  the  voyage  as  to  be  worth  less  than  the  freight.  Yet  the  gkurry****"  *' 
ship  not  having  been  strandedy  and  there  being  no  general  aver- 
age. ;  held,  the  insurer  was  not  liable.  See  art.  21  s.  23 ; 
Park  114  ;  12  Johns  107-738.  The  loss  of  the  ship  is  not  a 
total  loss  of  the  wheat,  &£c.  if  another  ship  can  be  had.  2 
Camp.  626.     Aliler  if  no  other  ship  can  be  had. 

§  31.  Other  cases  of  return  premium — 8  Johns.  491  ;  2 
Binn.  229  ;  2  Campb.  646  ;  i  East  335 ;  1  Maul.  &  S.  39  ; 

3  Cran.  385 :  3  John.  Cas.  1 50-269  ;  8  John.  383  ;  17  id.  23  ; 
11  East.  428;  3  Taunt.  299;  9  D.  E.  192-195:  16  East 
214. 

§  9.  Horses  were  insured  from  Liverpool  to  N.  York,  one  Art.  21. 
received  his  death  wound  in  a  storm  in  the  voyage,  and  died  a     Con. 
few  days  after  landed.     Held  the  assured  '  were  entitled  to  re-  Coitv.  Smith, 
cover  the  full  value  of  the  horse.*     The  death  was  only  evi-  ^  ^ohna,  Cu. 
dence  of  the  extent  of  the  loss.      See  a.  7,  s.  30  Dorr's  Cas.  *  ' 
See  s.  35. 

§  IS  con.  Policy  on  horses,  warranty   free  from  mortality  3  Bam.  & 
and  jettison.     In  the  voyage,  in  consequence  of  the  agitation  of  Cres.  798, 798, 
the  ship  in  a  storm,  the  horses  broke  down  the  partitions  by  ['^^^  *  **'  *' 
which  they  were  separated,  and  by  their  kicking  bruised  and 
wounded  each  other  so  much  ibit  they  all  died.     Held  on  a 
special  verdict  that  this  was  a  loss  by  the  perils  of  the  sea,  and 
the  assured  entitled  to  recover  :  2.  Nor  was  he  bound  by  a 
usage  at  Lloyd's  Coffee  House,  it  not  being  found  he  was  in  tiie 
habit  of  effecting  policies  there.     Sundry  cases  Phill.  on  Ins. 
ch.  13. 

But  the  master  being  obliged  to  sell  porter  and  claret  in  the 
West  Indies  at  a  loss,  to  prevent  their  being  spoiled  by  the  heat, 
is  not  a  loss  within  the  policy.  Gould  v.  Shaw,  1  Johns.  Cases, 
293  ;  2  do.  442. 

§  23  con.  As  to  total  loss.  Marsh.  144  ;  15  East,  559 ;  2 
Marsh.  432  ;  1  Holt  349  ;  7  Taunt.  154 ;  2  M.  &t  S.  371. 

^  35.     The  same  as  to  a  life  at  sea.     Patterson  v.  Black,  2     - 
Marsh  678  ;  416-417,  cases  of  insuring  lives,  &c. 

^  39.  Sundry   matters.     Assumpsit   on    a   valued    policy.  4  pfck.  429--- 
Held,  1.  Live  animals  and  the  freight  of  them  are  not  pro-^.  Woicot  9l 
lected  by  ibe  general  terms  upon  '  cargo  and  freight,'  but  are  f^^'i^^y. 
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Catlett  in 
Error. 


II.  Ch.  40.  the  subjects  of  particular  insurance  :  2.  Nor  are  goods  on 
Art.  21.  deck  under  those  general  terms:  3.  Nor  is  provender  for 
Con.  such  animaU  :  4.  One  may  insure  under  the  name  of  freight, 
the  safe  transportation  of  his  own  goods  in  his  own  vessel :  5. 
Coin  and  the  freight  of  it,  put  on  board  by  the  owner  of  the 
ship,  to  be  invested  by  thn  master  in  merchandise,  are  protect- 
ed by  a  policy  upon  car^o  and  freight :  6.  If  by  mistake  or 
design,  the  assured  under  a  valued  policy,  puts  at  risk  only  a 
part  of  4he  goods  and  freight  to  which  he  intended  the  valua- 
tion should  apply,  in  case  of  loss,  he  can  recover  only  such 
proportion  of  the  valuation,  as  t{)e  goods  and  freight,  at  risky 
bore  to  the  whole  subject  mailer  of  the  valuation  :  7.  Where 
insurance  under  a  valued  policy  is  made  for  a  term  of  time  on 
any  voyage  within  the  \erm,  tiie  same  evidence  of  interest  at 
risk  is  to  be  required,  as  if  the  insurance  were  on  that  single 
voyage. 

§  40.  Insurance  out  and  home^  &c.  A  policy  for  $10,000 
on  a  voyage  '  at  and  from  Alexandria  to  St  Thomas,  and 
other  ports  in  the  West  Indies,  and  back  to  her  port  of  dis- 
charge in  the  United  States,  upon  all  lawful  goods  and  mer- 
chandize, laden,  or  to  be  laden,  on  board  the  ship,  be.  begin- 
ning the  adventure  on  the  said  goods  and  merchandize  from 
the  lading  at  Alexandria,  continuing  the  same  until  said  good- 
and  merchandize  shall  be  landed  at  said  St  Thomas,  &c.  and. 
the  United  States,  aforesaid,'  is  an  insurance  on  every  succes- 
sive cargo  taken  on  board  in  the  course  of  the  voyage,  out 
and  home,  so  as  to  cover  the  risk  of  a  return  cargo,  the  pro- 
ceeds of  the  sales  of  the  outward  cargo :  2.  It  covers  the 
$10,000,  the  entire  voyage,  so  long  as  the  assured  has  that 
amount  on  board,  not  regarding  a  part  of  the  original  cargo 
was  safely  landed  at  an  intermediate  port  before  the  loss :  3. 
Where  the  cargo,  in  the  outward  voyage,  is  permanently  sep- 
arated from  the  ship  by  the  total  loss  thereof,  and  the  cargo 
perishable  in  its  nature,  though  not  injured  to  half  its  value, 
it  becomes  necessary  to  sell  it,  the  further  prosecution  of  the 
voyage  with  the  same  ship  or  cargo,  being  impracticable ;  the 
loss  is  technically  total,  on  account  of  breaking  up  of  the  voy- 
age :  4.  A  bona  fide  stay  at  a  port  according  to  usage,  to  sell, 
is  no  deviation :  5.  Where  different  ports  are  to  be  visited  for 
selling  the  cargo,  the  owner  may  limit  the  price  at  which  the 
master  may  sell  to  a  reasonable  extent :  6.  Freight  is  not  a 
charge  upon  salvage  of  cargo  in  the  hands  of  the  underwriters, 
whether  the  assured  is  owner  of  the  ship  or  not ;  as  to  freight 
justice  Johnson  dissented,  and  cited  sundry  authorities. 

^41.   Usage  explains,  &c.     A  vessel  was  insured  from 
Amsterdam  to  Charleston  ;  and  the  usage  was  proved  to  be 
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(bi'  vessels  to  take  part  of  their  cargo  at  Amsterdam,  and  then.  Cb.  40* 
rest  at  the  Texel,  and  the  vessel  sailed  from  Amsterdam,  but,    ^rt.  21. 
while  lying  in  the  Texel,  waiting  for  a  cargo,  she  was  injured       Con, 
by  bad  weather.     Held,  the  insurers  were  liable  though  they     v^^s^^^^ 
refused  to  insure  at  and  from  Amsterdam.    See  Noble  v.  Ken* 
noway,  a.  21,  s.  10,  and  ch.  40,  a.  24,  s.  12 — 18.    See  Usage. 

§  16  con.  Seaworthy — special  case  as  to.     Assumpsit  on  ^Art.  22. 
policy  of  insurance  subscribed  by  the   defl's.  September  8,    Con. 
1819,  in  New  York  ;  there  was  this  special  clause  in  it — '  and  7  Wheat  Mi- 
lastly  it  is  agreed,  that  if  the  above  vessel,  upon  a  regular  sur- ^^'j^^jJ  ^-^ 
vey,  should  be  thereby  declared  unseaworthy  by  reason  of  her  com.  In  error, 
being  unsound  or  rotten,  then  the  assurers  shall  not  be  bound 
to  pay  their  subscriptions  on  this  policy.'     The  jury  found  the 
vessel  was  seaworthy  when  she  commenced  the  risk,  and 
when  she  sailed  on  the  voyage  insured.     Held  that  proof  by 
a  regular  survey  of  unsoundness  at  any  subsequent  period  of 
the  voyage  discharged  ihe  underwriters  :  2.  An  exemplifica- 
tion of  the  condemnation  of  the  vessel  hi  a  foreign  court  of 
vice  admiralty  reciting  the  certificate  of  surveyors  that  the 
vessel  was  unworthy  of  being  repaired,  and  unsafe  and  unfit 
ever  to  go  to  sea  again,  and  produced  in  evidence  by  the  in- 
sured, to  prove  the  loss,  is  '  a  regular  survey '  in  the  language 
of  the  above  clause  :  3.  But  the  survey  must  correspond  with 
the  contract,  and  if  the  vessel  be  declared  unseaworthy  for 
any  additional  cause,  besides  being  '  unsound  and  rotten  '  it  is 
not    conclusive    evidence   of    unseaworthiness.       Certiorari 
awarded. 

§  17.  10  Wheat.  411—420,  Janney  v.  Columbia  Ins  Com., 
a  similar  case ;  20  Johns.  R.  328. 

^18.  Seaworthiness  is  to  be  presumed,  but  if  a  ship  in  one 
or  two  days  after  she  leaves  port  becomes  leaky  and  founders 
at  sea  without  any  adequate  cause,  then  it  is  incumbent  on  the 
assured,  to  show  she  was  seaworthy  when  she  sailed.  Miller 
V.  South  Carolinai  Ins.  Com.,  2  M'Cord,  336  ;  8  John.  1G2  ; 
20  id.  328. 

^19.  Assumpsit  on  a  policy  whether  a  ship  be  so  much  out  5  Pick.  51-63, 
of  trim  as  to  be  unseaworthy,  is  a  jury  question  :  2.  Where  a  S!??*^  "'  5* 
ship  is  out  of  trim  during  part  of  the  risk,  but  before  a  loss  5  Pick.  89-96^ 
happens  is  put  into  proper  trim,  the  insurer  is  liable.     No  in- Houston©, 
ception  of  the  voyage,  and  the  insured  may  prove  the  real  des-    ••'*••  ^• 
tination  of  his  ship  by  his  orders,  though  not  shown  to  the  un- 
derwriters.    Several  cases  cited. 

§  17  con.  1  Hop.  Ch.  R.  283  ;  Fire,  insurance  against,  is^j^^^  26. 
not  a  charge  on  the    mortgaged    premises    unless   specially     QQf^^ 
agreed,  but  taxes  are,  when  paid  by  the  mortgagee. 

Case  oi  fire  in  equity  ;  who  is  general  agent  or  not.     The 
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II.  Ch.  40.  defts.  and  Company  incorporated  in  New    York  to  insura 

Jlrt.  26.    against  loss,  be.  by  ^e,  appointed  A  their  surveyor  in  Savan-* 

Con*       ^^^9  to  survey  and  return  descriptions  of  property  offered  ibr 

s^s/.'m^     insurance,  and  to  state  the  terms  or  probable  rates  of  insurance 

, Perkins  v.  the  to  applicants,  and  to  receive  from  those  willing  lo  pay  premiums, 

Com^'e  J*'h     proposals,  and  to  send  the  same  to  the  defis.  who   reserved  to 

Ch.  R.  486.  themselves  the  right  of  deliberating  and  deciding  on  the  appli- 
cations^  and  to  accept  or  reject  them,  in  their  discretion  ;  aqd 
their  printed  proposals  stated  that  no  insurance  should  be  coa« 
sidered  as  made  or  binding,  till  the  premium  was  paid,  &c. 
Held,  A  was  not  the  general  agent  of  the  defts.  for  effecting 
insurance  in  Savannah,  nor  were  they  boimd  by  his  agreement 
for  that  purpose,  or  by  his  receipts  of  the  premium,  so  as  to 
make  them  liable  for  a  loss  happening  before  they  received  the 
premiuiu,  and  before  thej^  so  decided.  This  was  a  just  decis- 
ion if  the  said  reservation  to  decide,  was  made  known  to  the 
applicants,  otherwise,  A's  agency  was  a  deception,  as  they  had 
a  fight  to  believe  themselves  secure  after  they  had  paid  tlie  pre- 
miums to  him  on  his  agreements.  And  it  may  here  be  observ- 
ed, tiiat  some  insurers  against  6re  have  so  many  provisions, 
exceptions,  and  reservations  in  their  policies,  all  in  tlieir  own 
favor,  that  tiiey  are  not  much  better  than  honorary  engage- 
ments. 

See  extended  special  pleadings  in  a  case  of  insurance,  cb. 
181,  a.  1,  s.  2,  as  to  denuirrers. 

6Cowen,635~  Insurance  against  fire;  important  ca^e  of  contribution,  &c. 
among  underwriters,  and  making  rateable  payments  according 

5Pick.84-88,  to  certain  vi^ords  in  the  policies.     This  was  insurance  against 

f*L*l''  ^c"  •^'^^  $10,000  on  goods  in  the  pits',  store,  and  by  them  held  in 
*  trust  for  the  term  of  a  year.  The  pits,  represented  they  were 
in  the  habit  of  receiving  goods  for  sale  and  making  advances 
on  them,  and  that  they  wished  lo  obtain  insurance  on  such  goods 
to  secure  themselves  against  loss  by  fire,  as  the  consignors 
might  not  be  able  to  repay  the  advances.  Construing  the 
policy  and  representation  together,  it  was  held  that  the  policy 
attached  to  goods  the  pits,  received  as  consignees  ;  but  covered 
only  their  interests  in  them,  and  not  that  of  the  consignors. 
The  court  said,  '  we  can  discern  nothing  in  the  representation 
made,  which  manifests  the  intention  of  securing  any  interest 
but  their  own.'  The  pits,  were  commission  merchants ;  nor 
did  the  facts  agreed  show  any  intention  to  insure  the  interest 
of  the  consignors,  or  to  charge  them  with  any  premium  paid 
by  the  pits,  for  them. 

Art.  28.         ^19.  Act3  of  agents  may,  by  express  words,  be  insured 

Con.  against,  when  their  misconduct  is  not  owing  to  the  fault  of  the 

assured  himself;  that  against  their  negligence  and  frauds  as 
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t 

well  ts  a^^uDSt  bamtlry,  without  such  express  claulei  the  in-  H.  Ch.  40* 
sorers  are  not  liable  for  the  frauds,  mistakes,  or  negligence  of  Jlfft.  28. 
masters  or  agents,  (noi  barratry.)     1  Einer.  604,  ch»  12,  a^       Cath 
33  ;  Bell  t;.  Carstairs,  14  East.  382  ;  1  Johns.  Cases,  346;  9 
N.  R.  336-339,  Hodgson  v.  Malcolm,  see  a.  10,  s.  10. 

Ship  is  blown  up  by  a  seaman's  carelessness ;  insurers  dit» 
charged.  As  where  a  vessel  was  laden  in  part  with  powderi 
and  one  of  the  men  negligently  placed  a  caadle  near  tbe  bin* 
oacle,  which  took  fire,  and  by  this  means  the  fire  was  comnuir 
nicated  to  the  powder,  &c.  Grim  v.  Phoenix  Ins.  Ck)m.,  13 
Joims.  451  ;  so  resisting  search,  a.  17,  s.  18,  but  search  may 
be  resisted  ia  some  cases,  see  ch.  227,  s.  84 ;  ch.  40,  a  17,  s.  3 

In  two  cases  the  insurers  have  been  held  Ifable,  though  the 
loss  has  happened  b}*  the  negligf^ne^  remoidy^  of  the  maslev 
or  crew.  2  B.  &  A.  73,  Bush  v.  Boyal  Exchange  Ass.  Com.?  ( 
Walker  v.  Maitland,  5  B.  &  A.  171  ;  1  John.  335-339; 
negligence  considered. 

Phill.  on  Ins.  230,  says  the  above  (and  other  cases  be  cites) 
prove  the  principle  &c.  *  that  the  insurers  are  not  answerable 
for  losses  arising  directly  or  indirectly  from  the  fault  or  grp89 
negligence,  ignorance,  or  unskil  fulness  of  the  agents  ol  the 
assured,'  and  refers  to  after  cases  also.  If  a  loss  happens  by 
the  vessels  being  unsea worthy,  the  ins*irer  is  not  liable,  and 
the  same  reasons  exist  if  it  happens  by  tlie  fraud,  negligencei 
or  misconduct  of  the  master  or  crew,  appointed  by  the  assured. 
When  tbe  loss  happens  by  the  ordinary  negligence  or  ignorance 
of  tbe  assured,  or  of  any  of  those  be  employs,  why  should 
the  assured  make  the  insurer  pay  or  bear  the  loss?  The 
common  law  principle  is,  when  a  loss  happens,  and  one  of 
two  parties  must  bear>it,  he  must  bear  it  by  whose  negligence 
of  any  sort,  want  of  skill,  or  good  conduct  the  business  re* 
quires,  the  loss  happens. 


CHAPTER  XLI. 

INTEREST. 

§  4  ctm.  A  gave  a  bond  to  pay  four  per  cent,  interest  on  Art.  1. 
certain  legacies  till  the  legatees  come  of  age,  and  as  each    jj^***  ^. 
came  of  age  to  pay  him  his  part  of  the  principal.     Held,  Q^^^y  ff 
they  were  entitled  to  seven  per  cent.,  the  interest  in  South 
Carolina,  from  the  time  the  principal  became  due,  that  is, 
from  each  arriving  to  twentyone  years  of  age:  2.  Where  a 
bond  is  made  in  a  foreign  country,  payable  there,  the  interest 
is  the  legal  interest  of  that  country. 

VOL.  IX.  19 
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11.  Ch.  41.      a  bond  is  giren  to  pay  a  sum  of  money  in  three  equal  an- 

Art.  t.     nual  payments,  and   interest  on  the  whole  annually.     Held, 

Con.       the  obligee  is  entitled  to  interest  on  the  aggregate  annount  of 

s^Pv'i^/    principal  and   interest  of  each  instalment  as  it  becomes  due, 

INott&Mc  and  this  is  not  usury.     Justice  Johnson  dissented.     Reasons 

Cord,  38  to  62, 31  large  on  both  sides.     For  the  interest  cited  4  D.  &  E. 

Gibb.  r.  Chit,  gj^g  .  2  jj^g^  j^   ^gg  .  Taylor's  R.  231  ;  Ord  on  Usury,  36  ; 

1  W.  Bl.  267  ;    1  P.  Wms.  653  ;    2  Vern.  136  ;    1  Eq.  C«. 
Abr.  287  ;  2  H.  Bl.  144.     Cited  against  it,  I  Johns.  Ch.  R. 
13  ;  1  Salk.  449  ;  3  Hen.  U  M.  39,  U6 ;  1  Binn.  165. 
8Cowen,87—      When  several  payments  are  made  on  a  bond,  Ss^c.  on  inter- 
est,  the  manner  of  computing  is  as  in  Massachusetts. 

Interest  according  to  that  of  the  place  where  the  contract  is 
made.  Alittr^  when  it  is^  payable  in  another  pkice.  17  Johns. 
R.  51 1 ;  7  Johns.  Ch.  R.  69.  3  Cowen,  88, 89  ;  several  cases 
respecting  interest.  The  same  principles,  1  Johns.  Ch.  R. 
17,  18  ;  2  id.  200  ;  p.  88,  and  Veferences  to  several  Massa- 
chusetts cases  on  the  same  principles,  ("cited  in  this  chapter)  : 
so  in  Virginhi,  Kentucky,  North  and  South  Carolina,  and 
Maryland  :  nearly  the  same  in  Connecticut :  so  the  rule  in 
New  Jersey  and  Pennsylvania  is  stated.  Interest  in  foreign 
countries,  17  Johns.  R.  511,  computed  as  interest  is  where 
the  contract  is  made  ;  but,  7  Johns.  Ch.  R.  69,  otherwise  if 
payable  elsewhere,  then  by  the  rate  of  interest  where  made 
payable. 

It  has  often  truly  been  observed  there  is  scarcely  any  subject 
on  which  there  are  so  many  nice  unsettled  questions  as  on 
the  subject  of  interest,  and  such  have  evidently  increased 
with  the  numerous  decisions  made  of  late  years,  in  relation  to 
them  in  England,  and  especially  in  the  numerous  courts  in  the 
United  States. 

§  22  con.  When  a  debt  is  to  be  paid  by  instalments  and 
interest,  though  it  runs   from  the  date  of  the  bond,  is  not  de- 
roandable  till  the  instalment  falls  due,  and  a  payment  is  made 
— computation  is — an  instalment  of  $500  is  due  January  1, 
1825,   with  interest  from  January  1,    1824:  July    1,    1824, 
obligor  pays  ^207,  the  $7  is  six  months  interest,  and  $200 
part  of  the  principal. 
4  Rand.  406—      Compound  interest  will  not  be  allowed  except  under  spe- 
4lS,Cbildera    cial  circumstances:  2.  An  agreement  at  the  time  of  the  loan^ 
pj^^  •**   that  at  the  end  of  the  year  interest  shall  become  principal,  or 
after  interest  has  become  due,  an  agreement  that  it  shall  bear 
interest  previous  to  such  agreement,  is  not  allowable  as  tend- 
ing to  usury :  3.  But  where  a  settlement  of  accounts  takes 
place,  after  interest  has  become  due^  and  an  agreement  then  is 
made,  that  interest  due,  shall  thereafter  carry  interest,  is  legal : 
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4%  The  principal  and  interest  nre  computed  in  a  master's  re-  II.  Ch.  41. 
port,  and  that  is  confirmed  ;  in  these  cases  compound  interest     Jirt.  1. 
is  lawful :  5.  To  constitute  usury,  there  must  be  an  intention       Can. 
to  take  more  than  legal  interest :  6.  The  mistake  of  the  scriY*  v^pv*^/ 
ener  in  putting  one  sum  for  another  is  not  usury :  7.  If  the 
creditor  adopt  a  mode  of  calculation,  that  gives  to  him  more 
than  legal  interest,  and  he  knows  it  will,  he  is  guilty  of  usury, 
though  he  may  not  suspect  he  is  violating  the  law  :  8.  Sub- 
stance is,  if  the  parties,  before  interest  becomes  due,  agree  that 
it  shall  draw  interest  when  due,  it  is  tending  to  usury  and  not 
allowable :  9.  But  after  interest  is  become  due  and  payable, 
and  is  not  paid,  it  is  legal  for  the  parties  to  make  it  principal, 
or  bear  interest:  10.  When  tending  to  usury  does  not  make 
ll>e  contract  void:  11.  The  agreement  that  interest  6eeofiMf 
due  shall  carry  interest,  must  be  prospective  only.     Cited  6 
Johns.  Ch.  313,  319,  Vanbenshooven  v.  Lawson ;  Thornhill 
9.  Evans,  ch.  112.  a.  2.  s.  22  ;  Chambers  v.^Goldwin,  9  Ves. 
254 ;  Waring  r.  Cunliff,  1  Ves.  Jr.  99 ;  Connecticut  v.  Jackson, 
I  Johns.  Ch.  R.  13. 

Assumpsit  on  a  promissory  note  payable  to  the  pit's,  testa- 1  N.  H.  Rep. 
tor,  *  with  interest  annually,'  on  a  certain  sum.     This  is  not  a  |7?~'^*  ■ 
contract  for  anything  more  than  six  per  cent,  on  the  principal,  exn.  v.  Rowe. 
But  interest  was  cast  on  the  annual  interest  in  the  nature  of 
damages  for  its  detention  and  use,  from  the  time  it  became 
payable  till  judgment,  not  compound  interest,  but  simple  inter- 
est on  interest,  after  it  becomes  due  and  payable  and  is  not 
paid.     For  instance,  January  1,  1820,  A  lent  $1000  to  B  to 
be  paid  on  demand  '  with  interest  annually,'  expressed  or  un- 
derstood, January  1,  1821,  j^60  interest  becomes  due,  thence 
this  $^0  is  to  be  on  legal  interest  until  paid ;  and  on  the  gen- 
eral principle,  money  due  and   payable  at  a  time  fixed,  and 
then  not  paid,  in  justice  bears  interest  from  such  tiroe-^nany 
cases  cited. 

^  28  con.  Legacies  $1000  to  each  of  thiiteen  children, 2  Rand.  40a-* 
and  the  residue  is  bequeathed  to  them  interest,  from  the  death  ]|^^'     .  ^ 
of  the  tc^ator.     The  testator  directed  his  whole  estate  to  be  h.  88.-2 
sold  by  his  executors  when  they  thought  most  expedient,  his  ^rowo,  98,97. 
debts  to  be  paid,  then  these  legacies  according  to  seniority,  p^^^i  bi^. 
There  was  no  provision  for  these  children  but  said  legacies.  168. 
Interest  on  each  instalment.  Sec.  3d  ron. 

^69  con.  Assumpsit^  goods  assigned  to  a  bailiff  to  sell  and  JJg^^^^^  ^^ 
render  an  account.     Interest  is  allowable  in  such  cases,  and  HaAy.—See 
inactions  for  money  had  and   received  from  Me /imc  q/*  tAclMaami,!  17, 
demand  made^viheve  the  deft,  has  refused  to  account  or  Jo  g^^i  **  *'* 
make  payment,  or  has  converted  the  nu>ney  to  his  own  use. 
Rapelie  ««  Emory,  1  Dall.  349  :  interest  allowed  on  mone 
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n.  Cr.  41.  had  and  received  viewed  as  money  lent.    Per  Sbippen, 

Art.  h     dent.     State  v.  Crevor,  3  Bitin.  R.    123,  Tilghman,  C.  J. 

0<m.       said   interest  due  on  money  received  by  one  of  another  and 

\^^sr^^    detained   against  bis  consent.     A  deputy  sheriff  received  the 

Ch.  75.  a.  8.  a.  deft's.  money,  under  a  pretence  of  attaching  it,  and  embeaaled 

4^iBlfm.      ji^     Held,  the  sheriff  was  liable  to  pay  the  amount  to  the 

deft,  and  interest  ^om  iht  iimt  the  deputy  received  it. 
l7Mus.  R.         ^  62.  Rules  in  casting  interest  on  bonds,  notes,  bo.  on 
4i7,4i6r.         partial  payments  made.     1.  Every  payment  is  to  he  applied 
to  keep  down  the  interest :  2.  The  interest  is  never  to  be  al- 
lowed to  form  a  part  of  the  principal,  so  as  to  carry  interest. 
Hence,  the  rule  is  to  cast  interest  from  the  time  it  commenced 
to  the  time  of  the  first  payment  endorsed,  to  add  this  to  the 
principal,  and  from  the  sum  to  subtract  the  payment.  On  the 
remainder  interest  is  cast  to  the  second  endorsement,  which  is 
added   to  the  remainder  and  from  the  sum  is  subtracted  the 
second  endorsement,  &c.  and  to  the  time  of  the  jrdgment. 
*  This  method  is  correct,  whenever  the  payment  exceeds  the 
amount  of  interest  due  at  the  time  of  payment ;  but  is  not  to 
be  used  when  the  interest  exceeds  the  payment,  for  the  effect 
in  such  case  would  be  to  give  compound   interest,  which  the 
kw  does  not  allow.'     In  fact,  the  plain  rule  is  to  avoid  usury^ 
never  to  compute  interest  so  as  to   increase   the   principal 
1  Pick.  R.  194  drawing  interest,  and  if  a  principal  of  $1000  be  reduced  to 
-t98.  4^600,  never  after  can  more  than  $600  draw  interest. 

^  63.  There  are  several  cases  in  which  the  law  allows 
compound  interest ;  as  where  in  a  judgment  of  court  both  prin- 
cipal and  interest  are  included,  and  that  judgment  is  sued,  the 
court  cast  interest  on  the  whole  amount  on  the  statute  of  1796. 
See  Quardians,  Scc.ch.  35.  a.  12.  s.  17  ;  2  Rand.  401. 

^  64.  Interest  raised  by  law — effect  on  existing  contract. 
In  Virginia  previous  to  June,  1796,  legal  interest  was  five  per 
cent,  a  year.  In  that  month  it  was  raised  to  six  per  cent,  and 
has  so  continued.  While  at  five  per  cent.  A  gave  B  a  note  to 
pay  $284  on  demand  with  interest.  In  1819  the  note  was 
sued  and  the  debtor  confessed  judgment  in  the  superior  court, 
and  the  court  computed  interest  at  six  per  cent.  In  the  court 
^|^j[^p5^^*  of  appeals,  held  an  error  in  law,  and  the  interest  reduced  to 
Stc.  'five  per  cent. 

1  Hop.  Ch.  R.       ^  ^^*  ^  faithful  guardian,  but  somewhat  negligent,  pays 

424-419.         only  simple  interest  on  his  ward's  money.     All  the  profits  he 

makes :  compound  interest  only  when  grossly  negligent.    The 

guardian  mixed  said  monies  with  his  own,  and  had  the  use  of 

them,  was  charged  simple  interest. 

^  66.  An  executor  directed  to  *vest  the  testator's  personal 
esiatfi  ID  the  ftinds,  unaecestarily  selling  out.  stocky  keeping 


INTEREST.  140 

Itrge  balances  in  bb  hands,  and  resisting  payment  of  debts  bylL  Ch.  41* 

false  pretences  of  outstanding  demands,  is  charged  with  five     Art.  1. 

per  cent,  interest  and  costs,  but  the  court  refused  to  make      Con. 

rests  in  the  accoimt.     The  court,  on  examination,  found  the    ^^rv"^^ 

balances  in  bis  bands  from  time  to  time  large  for  eleven  years. 

1  Jacob  &  W.  566,  569,  Crakelt  v.  Bethune ;   1  Johns.  Ch. 

R.  620 ;  4  Hen.  b  Mun.  431.  . 

^  67.  It  is  the  first  duty  of  an  agent,  trustee,  or  executor,  i  Jacob  fc  W. 

receiver,  to  be  always  ready  with  his  account,  and  his  neglect  ^^' 

in  this  is  a  ground  for  charging  interest. 

§  68.  h  allowed  on  the  balance  found  by  the  master's  re- 1  Hop  Ch.  R. 

port  from  the  date  of  it  to  which  he  computes  interest,     I""f*jicob  &  w 

terbst  is  not  allowed  on  interest  of  a  bond  debt  computed  in  a  89. 

report,  ^. 

<^  69.  Any  writine  fixing  the  sum  due  exactly,  and  the  ^Miott «.  Ml- 
time  of  payment,  is  a  ground  of  mterest.     Hence  an  order  by  Q^rd,  125. 
an  agent  on  bis  principal  for  a  sum  agreed  on  in  favor  of  a 
carrier  for  freight  due,  will  carry  interest  from  its  date. 

^  70.  The  mtich  examined  case  of  Reid  v.  the  Ransselaer 
Glass  Factory,  3  Cowen,  393  to  436.  Assvmpnt  to  recover 
the  balance  of  an  unsettled  account  brought  by  Reid's  admm- 
istratrix,  be  having  been  the  general  agent  of  the  company. 
The  declaration  was  for  money  paid,  laid  out,  and  expended, 
money  lent  and  advanced,  by  the  intestate  for  and  to  the  use 
of  the  defts.,  money  had  and  received  by  them  to  his  bse, 
goods,  be.  sold  and  delivered,  work,  Sic.  done,  materials 
found  by  him,  &c.  for  salary.     Account  stated.     Plea,  never 

Eromised.     May  1,  1812,  the  company  contracted  with  said 
Leid  b  Alsop,  two  stockholders,  for  a  year,  to  conduct  its  con- 
cerns, R.  b  A.  to  make  t]ie  necessary  advances  in  money  and 
recetve  interests    May,  1813,  it  appointed  Reid  their  general 
agent.    Large  advances  being  necemary  io  carry  an  the  buH* 
neiif  and  the  company  provided  none.     No  salary  was  agreed 
on^  but  the  prior  agent  bad  $1200  a  year,  and  this  was  rea- 
sonable for  Reidt  till  the  factory  was  burnt.  May  3,  1815. 
He  continued  agent  till  be  died  in  August,  1821.     Tlie  par- 
ties lived  near  together.     As  agent  be  advanced  for  the  busi- 
j3ess  in  five  buodred  and  twentyseven  items  $107,549.74,  and 
credited  io  seven  hundred  and  eightyseven  items  $100,099.88. 
He  never  rendered  any  account,  nor  informed  the  company  of 
any  balance  due  to  him  till  January  2,  1819,  when  he  was  re- 
quested by  one  of  the  directors  to  present  his  account.     After 
his  death  his  administratrix  claimed  interest  on  the  advances 
and  salary.     Held,  no  interest  was  due  on  the  salary,  but  two 
judges  allowed  interest  on  the  advances  to  January  2,  1819. 
Wf^wortbi  J.  gate  do  ofnoion,  being  «  stockholder^;    Nu- 
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n.  Cb.  41.nieroit8  English  authorities  in  law  and  equity  were  cited  b^ 
Art.X.  the  court  and  counsel,  generally  cited  in  this  work,  and  ao- 
Con.  mitted  by  the  court  and  the  counsel  that  they  did  not  allow 
aucli  interest.  Lord  Ellenbor<)ngb  and  the  judges  denied  k 
in  the  cases  of  De  Haviland  v.  Bowerbank,  1  Campb.  R.^  50^ 
A.D.  1 807,  where  he  said,  when  money  of  the  pit.  bad  come  into 
the  defl's.  hands,  interest  ought  not  to  be  recoi^ered,  without 
an  agreement,  or  something  from  which  an  agreement  might 
be  inferred,  or  proof  the  money  had  been  used.  In  De  Ber- 
nales  v.  Fuller,  2  Campb.  R..426,  A.  D.  1810,  he  adhered 
to  the  same  rule,  and  the  whole  court  of  king's  bench  concur- 
red, that  the  money  should  not  draw  interest  even  after  a  de- 
mand of  payment ;  and  in  Calton  v.  Bragg,  15  East,  223, 
A.  D.  1812,  Lord  Elienborough  said  no  case  for  eighty  years 
had  occurred  to  his  knowledge,  where  interest  had  been  al- 
lowed on  monies  lent  without  an  agreement  for  it,  or  for  the 
payment  of  the  principal  at  a  certain  time,  or  under  special 
circumstances  from  which  a  contract  might  be  inferred.  But 
the  two  judges  held  the  American  cases  allowed  interest  more 
extensively  than  the  English  and  cited  cases  in  Pennsylvania, 
Massachusetts,  ConnecticiU,  and  New  York.  Penniyhaaia^ 
Rapelie  v.  Emory,  before  cited,  was  A.  D.  1788,  the  opinion 
of  one  judge  of  an  inferior  -court.  Cited  in  Crawford  v. 
Willing,  4  Dall.  269,  A.  D.  1803,  the  opinion  of  Smith,  J. 
he  said,  as  cited,  *  whatever  may  have  been  the  doctrine  in 
former  times,  we  have  traced  with  pleasure,  the  progress  of 
improvement  upon  the  subject  of  interest  to  the  honest  and 
rational  rule,  that  wherever  one  man  retains  the  money  of 
another,  againnt  his  declared  willy  legal  interest  is  allowed, 
no  doubt  because  he  detains  it  against  the  declared  mil  of  the 
partyJ*  In  the  lessee  of  Dilworth  v.  Sinderling,  i  Binn.  R. 
488,  A.  D.  1808,  Tilghman,  C.  J.  declared  the  law  to  be 
settled,  that  interest  is  recoverable  on  an  account  for  money 
lent  and  advanced.  Allowed  a  trustee  on  monies  beneficially 
advanced,  &c.  The  State  against  Crevor,  3  Binn.  123,  A.  D. 
1810,  he  says  it  is  settled  that  interest  shall  be  recovered 
against  a  man  who  receives  the  money  of  another  and  holds 
it  against  his  consent.  No  doubt,  for  this  implies,  as  in  the 
case  of  Smith's  opinitm,  the  money,  in  some  way,  has  been 
demanded,  otherwise  how  is  it  held  against  his  consent. 
In  Brown  v.  Campbell,  1  Serg.  &  R.  179,  A.  D.  1814,  he 
again  says,  the  rule  is  to  allow  interest  when  the  deft,  has  r€- 
tained  money  of  the  pit.  unlawfully  and  against  his  consent, 
again  no  doubt  for  said  reason  just  stated.  In  this  case  of 
Reid  it  seems  to  have  been  agreed,  at  least  by  the  counsel, 
that  PemuylvaDia  bad  gone  further  than  any  other  in  allowing 
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Slate  interest.     Were  it  necessary  to  question  her  cases,  itU.  Ch.  41. 
might  be  observed,  they,  as  cited,  rested  on  the  opinions  of  in-     Aru  1. 
divitliial  judges.  Con. 

JUdssachvsetis,  Cited  Wood  v.  Robbins,  1 1  Mass.  R.  504, 
A.  D.  1814;  cited  s.  60  this  article.  In  this  case  the  money 
was  obtained  by  frauds  so  the  decision  is  not  questioned.  Win- 
throp  V.  Carhou— interest  only  after  the  action  brovght. 

Connecticut.  Interest  seems  to  be  allowed  only  on  contracts, 
expressed  or  implied,  or  for  the  violation  of  some  duty,  as  in 
Selleck  v.  French,  1  Con.  R.  32-35,  per  Swift  J.  A.  D. 
1814,  stating  cases.  Thompson  o.  Stewart,  3  Con.  R.  171, 
not  much  to  the  point.  Circuit  Court,  Gammell  v.  Skinner,  2 
Gal.  R.  45,  A.  D.  1814  interest  derived  on  seamen's  wages, 
until  after  demand  made. 

JVcw  York.  Cited  Liotard  v.  Graves,  3  Caines.  R.  224— 
245,  A.  D.  1805,  the  case  most  relied  on  to  support  Mrs  Reid's 
claim  of  interest  on  money  advanced,  is  said  to  be  the  leading 
case,  (not  cited  in  Wood  v.  Robbins,)  but  cited  ch.  30,  a.  11, 
s.  13,  to  another  purpose  as  it  mainly  was.  The  re|K>rter  says, 
*  on  an  open  account  current,  interest  is  not  allowable,  unless 
by  the  custom  of  the  trade,  or  by  private  agreement.  In  this 
case  Liotard  &  Co.  claimed  interest  by  one  of  their  counsel  on 
British  usage,  by  Benson,  their  other  counsel  in  these  words — 
the  manner  in  which  this  account  is  made  out,  is  in  itself  a 

firoof  that  such  was  the  custom  between  the  pits,  and  the  defts. 
t  is,  therefore,  from  the  fact  thus  appearing,  a  matter  of  law 
whether  interest  be  due  or  not.  Thus  the  claim  of  interest  is 
in  part  made  on  some  special  circumstances  in  the  case^  and  in 
almost  every  American  decision,  allowing  interest  beyond  the 
English,  if  not  in  every  one,  this  will  appear  to  be  the  cdse. 
Such  as  fraud,  detaining  money  after  demand  or  against  con- 
sent, unreasonable  delay  implying  the  money  is  called  for ;  some 
usage  between  the  parties,  as  in  this  case  of  Reid,  administra- 
trix, V.  the  Glass  Factory,  the  deft,  had  allowed  interest  on  mo- 
nies advanced  by  Reid  and  Alsop,  who  preceded  Reid  in  this 
same  agency.  This  circumstance  Savage  C.  J.  noticed  as  be- 
ing of  weight  in  the  cause,  and  his  conclusk>n  from  all  the  cases 
be  cited  seems  on  the  whole,  to  be  a  fair  conclusion.  He  says, 
on  the  whole  I  am  of  opinion,  that  from  the  manner  in  which 
the  business  had  been  done,  the  year  next  previous  to  the  ap- 
pointment of  Reid,  the  agent,  (in  it  such  interest  allowed,)  from 
this  being  done  with  a  full  knowledge  on  both  sides,  that  large  ad- 
vances were  necessary.  If  the  defts.  did  not  mean  to  pay  in- 
terest, they  ought  to  have  informed  Reid,  in  order  that  he  might 
not  be  using  a  large  capital  in  their  service,  when  it  was  to  be 
totally  unproductive  to  him.  Page  436  Savage  C.  J.  says  from 
an  examination  of  these  cases,  (several  N.  York  cases  added.) 
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If.  Cp-  41*  I<  seems  loterest  is  allowed  :  1.  Upoo  a  special  agreement :  2* 
Jirt.  1.      UpoD  an  implied  promise  to  pay  it,  and  this  may  arise  from 
Con.       usage  between  the  parties,  or  usage  of  a  particular  trade  :  3. 
\^0rs^''%^     Where  money  is  withheld  against  the  will  of  the  owner :  4^  By 
way  of  punishment  for  any  illegal  conversion  or  use  of  another  s 
property  :  5.  Upoo  the  advance  of  cash  on  the  authority  of  Lir 
otard  V.  Graves.     As  to  this  case  it  is  clear  the  interest  was  a 
small  secondary  matter  in  it  briefly  mentioned  by  each  judge, 
and  no  one  authority  cited  by  either  of  them,  the  idea  of  eadi 
was  that  interest  was  chargeable  on  the  money  advanced. 
ReoMelMr  ^  72.     See  this  case,  ^  70 ;  this  chapter  stated  at  large  ; 

v!^ Reid^^dmx.  ^^^  judgment  rendered  by  the  supreme  court  is  affirmed  in  this 
6  CoweQ,587-  court  of.  errors,  15  to  ip.  There  is  but  little  new  in  this  court 
^^'  of  errors  in  favor  of  the  interest  on  monies  advanced — but  se- 

veral new  authorities  and  reasons  against  it,  cited  and  ursedi  es- 
pecially by  Spencer,  Senator,  from  page  604  to  633.  H^  pro- 
ceeded on  the  principle  there  can  be  no  interest  unless  promised 
expressly  or  impliedly,  examined  the  authorities  minutely-^^ 
lages  608,  9,  history  of  the  law  of  interest,  relies  on  Calton  v. 
^ragg,  decided  against  interest  on  monies  lent,  &ic.  in  En- 
gland. Jefferson's  letter  to  Hammond,  page  11,  8ic.  cites  sun- 
dry cases  of  implied  promises,  S^.  as  Eddowes  v.  Hopkins ; 
Blaney  v.  Hendricks ;  Robinspn  v.  Bland  ;  Day  v.  Brett.;  Brown 
V.  Campbell ;  Liotard  v.  Graves ;  Dilworth  v.  Sinderling ;  De 
Bernales  v.  Fuller  ;  Crawford  v.  Witting  f  State  v.  Crevor ; 
Wood  V.  Bobbins  ;  Selleck  v.  French ;  Wyman  v.  Hubbard  ; 
Trelawney  v.  Thomas ;  Murray  v.  Coster  ;  all  found  in  this 
work,  and  near  all  in  thi^  chapter.  Spencer  also  cited  from  20 
to  30  other  authorities.  All  these  many  cases,  rules  and  opin- 
ions, shew  how  unsettled  the  law  of  interest  is. 

In  this  case  of  the  Glass  Factory  among  the  numerous  cases 
cited,  in  all  the  courts,  for  and  against  interest,  it  seems  to  be 
agreed  that  interest  had  been  further  allowed  in  the  law  courts 
of  Pennsylvania  than  many  other  law  courts.  Here  it  must  be 
observed  that  the  law  coiu*ts  in  that  state,  because  there  has 
been  no  court  of  chancery^  have,  absolutely,  assumed  chancery 
powers ;  therefore  their  decisions  in  i^uttable  matters,  are  no 
rule  for  other  law  courts,  especially,  in  N.  York,  where  there 
is,  and  ever  has  been,  a  chancery  court,  unless  the  law  courts 
there  exercise  powers  in  equity  under  the  revised  constitution. 
Consideridering  these  and  other  cjrcumstances,  may  we  not 
well  infer  that  the  legal  rules  as  to  interest,  are  those  found  in 
the  law  decisions  in  England  ? 

^  73.  Court  of  errors  in  New  York,  A.  D.  1828,  case  im* 
portant  as  to  interest,  to  be  allowed  by  executors,  guardians, 
trustees,  &ic.  De  |[^ayster  r.  Clarksoa;  appeal  from  the  decision 
of  Jopes,  Chancellor,  h^)d  p  said  court  of  errors :  1.  Tl)at  an 
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executor,  guardian,  or  other  trustee  using  the  n^cmies  of  the  H.  Cv.  41. 
trust  estate  himself,  instead  of  investing  them,  is  bound  to  pay    Art/s. 
interest  for  the  use  of  such  monies  :  2.  That  such  interest  is  to        Can.  * 
be  computed,  annually,  and  to  be  treated  as  a  disbursement    s,^>v^ 
fund,  out  of  which,  from  time  to  time,  and  in  the  first  instance, 
all  nayments  are  to  be  made,  instead  of  resorting  to  monies  ac^ 
tuaJly  received. 

^  74.    Interest  runs  on  arrears  of  taxes  owed  by  a  county  The  People  v. 
to  the  State,  after  thirty  days,  &c.  act  sess.  48,  ch.  20,  s.  4  :  ^*^^y^%^ 
If  the  debtor  pay  the  amount  of  the  principal,  and  this  is  not  Cowen» ' 
specially  received  in  extinguishment  oC  the  principal  by  the  cre-^i-^^* 
ditor,  he  may  sue  for  the  amount  of  interest.   If  made  generaUy, 
it  applies  first  to  the  interest,  and  the  balance  is  due  as  principaK 
The  English  authorities  are  denied,  and  a  good  rule  laid  dow% 
that  is,  *  whenever  the  debtor  knows,  precisely,  what  be  is  to 
pay;  and  when  he  is  to  pay,  he  shall  be  charged  with  interest,  if 
he  neglect  to  pay.' 


CHAPTER  XLH. 

JOINT  INTEREST. 


^14.     The  first  endorser  of  an  accommodation  note  cannot    . 
have  contribution  against  the  second  endorser  on  the  ground  he    y^*^' 
pays  the  whole  to  the  bank,  and  the  maker  is  insolvent.     Hixon       ^^' 
V.  Reed,  2  LitteU,  174.    One  joint  endorser  who  pays  the  whole 
note  to  the  bank,  must  prove  the  drawer  insolvent  in  order  tojjj^j^'  3 
have  contribution  of  another  joint  endorser.  LitteU,  886. 

^  7    con.     A  devise  to  baron  and  feme  is  not  a  joint  ten-   Art.  2. 
ancy,  but  each  takes  the  entirety,  and  the  survivor  the  whole,       C<m*> 
not  within  the  Virginia  statute  as  to  joint  tenants ;  the  Virginias  Rand,  179— 
act  is  in  these  words,  *  If  partition  be  not  made  between  ioint  ten-  J^x|Z^JI]J.^^ 
ants  whether  they  are  such  as  might  have  been  compelled  to  make  10  johos  r.' 
partition  or  not,  or  of  whatever  kind  the.estate  or  thing  holden  or  110— d  Johu. 
possessed  be,  the  parts  of  them  who  die  first,  shall  not  accrue  ^*  ^'  ^^• 
to  the  survivors,  but  shall  descend  or  pass,  by  devise,  and  shall 
be  subject  to  debts,  charges,  curtesy  or  dower,  or  transmissible  to 
executors  and  administrators,  and  be  considered  to  every  other 
interest  and  punpose  in  the  same  manner,  as  if  such  deceased 
joint  tenants  had  been  tenants  in  common.' 

^11  eon.  A.  D.  1775,  JohnMUler  conveyed  lands  ^o-^ry^^^uSn 
Jl/u/erand  Lacy  Miller  ^joindy  and  severally,'  habendum  to^  ^iiUer. 
them  the  said  Mary  and  Lucy,  their  heirs  and  assigns  forever. 
Mary  died,  and  the  pit.  as  one  of  her  heirs,  claimed  on  the 
princifde  she  was  tenant  in  common,  was  clearly  so  on  said  stat- 
ute, and  doubtful  at  common  law  ;  main  point  decided  was  that 
this  act  may  operate  retrospectivelyf  when  to  make  the  estate 

VOL.  IX.  20 
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II.  Ch.  42.  »M>^«  valuable^  as  in  this  case,  and  so  it  is  not  unconstitutional  to 
Art.  1.     niake  it  so  operate. 

Can.  §  14  eon.     Though  a  tenant  in  common  enter  without  claim- 

s^^s^-^    ing  adversely  to  his  co-tenants,  yet  his  possession  may,  after- 
Jackson  V.       wards,  become  adverse  by  some  open  or  notorious  acts,  and 
Brink,  6  Cow-  claim  of  title,  as  if  he  purchase  the  interest  of  his  co-tenants, 
en»  488-485.    under  a  deed  from  the  sheriff,  and  this  though  the  deed  be  de- 
fective for  want  of  a  particular  description  of  the  land  :  2.  To 
constitute  adverse  possession  it  is  not  necessary  the  deed  under 
^  which  he  claims  be  valid  :  3.  The  rule  that  an  adverse  possession 
to  bar  an  action  of  ejectment,  must  be  hostile  in  its  inception, 
and  continue  so  for  twenty  years,  does  not  apply  to  the  tenant's 
entry,  but  to  the  act  by  which  his  possession  becomes  adverse ;  to 
become  so  there  must  be  some  notorious  act  or  claim.  5  Wheat. 
124 ;  7  id.  120  ;  ,9  Johns.  163 ;  16  id.  501 — may  become  so. 
16  John.  301  ;  Cowp.   217  ;  7  Wheat  120  ;  3  Cowen  74 ; 
ch.  104,  a.  4,  and  the  words  Possession,  and  Twenty  Years,  in 
the  index, 
ecowen,  682,     After  an  exclusive  and  uninterrupted  possession  of  land  by 
"*'  one  tenant  in  common  near  forty  years,  without  any  account 

f  with  his  co-tenants,  the  jury  are  authorized  to  presume  an  ouster, 
and  an  action  of  ejectment  by  the  co-tenant  is  barred. 


CHAPTER  XLin. 

LEGACIES. 


^  .   J  §  6  con.  Facts  agreed  and  held  ;  a  vested  legacy  ;  J.  R.  be- 

^^^  '  queathed  to  his  neice  M.  C.  the  interest  of  $1000  during  her 
1  Pick.R.  468- 1>^^»  ^^^  ^^^^^  h^r  decease  the  principal  sum  to  be  equally  divid- 
478,  Shattuck,  ed  among  her  children  and  payable  to  them  at  their  respectivis 
iidinr.  r.  Sted- gggg  ^f  i^entyone  years  with  interest.  A  son  of  M.  C.  sur- 
exra.  vived  the  testator,  but  died  before  his  mother,  after  twentyone 

years  of  age.  Court  cited  2  Salk.  415;  1  Burr.  228;  Boras- 
ton's  Case,  3  Co.  21 ;  3  D.  fc  E.  41  ;  14  East  601  ;  1  M .  &  S. 
327;  1  New  R.  315;  Eq.  Ca.  Abr.  548,  pi.  27;  3  Atk. 
428 ;  1  Bro.  C.  C.  298  ;  2  do.  75. 
1  Rand.  208—  A  legacy  is  left  in  trust  and  the  trustee  refuses  to  act,  the  ex- 
210.  ecutor  is  not  bound  to  pay  it  till  a  new  trustee  is  appointed  by 

the  court  of  chancery,  nor  interest  in  the  mean  time.     Cited  3 
Munf.  198,  where  decided  there  is  no  interest  where  there  is  no 
one  to  receive  the  legacy,  it  not  appearing  the  executor  makes 
interest. 
322*^*  ^^^     ^  testator  directs  his  real  estate  to  be  sold,  and  the  proceeds 
&  ai.  V.  Smith*!!  ^^  ^®  P^'^  ^  particular  persons,  the  interest  of  the  legacies  is 
admr.  a  vested  interest,  though  the  will  may  direct  the  executor  as  to  the 
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Ume  of  seUiDg  :    2.  The  same  if  the  estate  to  be  sold,  be  a  re-  H.  Ca.  43. 
mainder-:  3.  A  legatee's  interest  b  not  defeated  if  be  die  be-   Art.  1. 
fore  the  sije  :  4.  The  interest  in  the  proceeds  of  the  sale  is  as       Ctrn. 
much  a  vested  interest,  as  if  the  land  itself  had  been  immediate- 
ly and  direcdy  devised. 

§  6  con.     Several  authorities   as    16   Ves.  489 ;  4  Rand, 
213 ;  3  P.  W.  175  ;  3  Bulst.  101 ;  Hob.  285. 

§  16.  Testator  names  one  thing  and  means  another,  &^. 
The  testatator  bequeathed  £1000  long  annuities,  'now standing |;5^^,'j^^* 
in  my  name,  or  in  trust  for  me.'     At  the  date  of  the  will  she  Penticort  v. 
had  no  long  annuities,  but  had  £1000  three  per  cent,  reduced  ^y- 
annuities.     Held,  this  sum  passed  by  the  biequest.     It  could 
not  be  found  that  any  long  annuities  ever  belonged  to  her ;  like 
case  Dobson  v.  Waterman,  2  Ves.  306;  Door  v.  Geary,  1 
Ves.  255. 

^  9.  Error  from  the  Common  Pleas.     Assumpsit  by  Deyo  j^j>^  2. 
and  wife  «•  Kelsey,  for  a  legacy  bequeathed  to  her,  and  alleged      q^^^  ' 
in  their  dectaration,  to  have  been  charged  on  the  real  estate  Kelsey  v. 
devised  to  Kelsey ;  that  he  entered,  be.,  and  became  liable  to  Deyo  and 
pay,  and  promised,  &c. :  plea  non  assumpsit,  n  iJ^Sl?" 

Held,  1.  An  action,  at  law,  lies  for  a  legacy,  directed  by  a  ' 
will  to  be  paid  by  a  devisee  of  the  lands,  and  expressly  charg- 
ed on  them,  if  the  devisee  has  entered  on  them  and  promised 
to  pay  it :  2.  Part  payment  is  conclusive  evidence  of  such  a  pro- 
mise :  3.  So,  where  from  the  whole  will  it  appears  to  have  been 
the  testator's  intention  that  the  legacy  should  be  a  charge  on  the 
land  devised,  though  the  land  be  not  expressly  charged  with  the 
payment :  cited  for  Kelsey,  3  Johns.  Ch.  R.  319 ;  7  Johns.  R. 
99;  10  id.  30,  Toll.  L.  E.  240;  2  Bl.  Cora.  512;  3  Ves. 
Jun.  114-295,  8cc.,  inc.  For  Deyo  and  wife  were  cited,  3 
Johns.  Ch.  R.  189 ;  7  id.  99,  Toll.  L.  E.  410 ;  9  Ves.  454 ; 
3  Johns.  Ch.  R.  312;  2  id.  314;  Ambl.  33-37;  10  Johns. 
30;  18  Johns.  31,  &^.,  be.  One  objection  to  the  action  was, 
that  tlie  legacy  was  not  charged  on  the  lands,  8cc. :  2.  objection 
it  was  a  charge  on  the  personal  estate,  so  belonged  to  the 
court  of  chancery.  The  court  thought  it  was  the  testator's  in- 
tention, on  his  whole  will,  to  discharge  his  personal  estate,  and 
charge  his  land.  The  court  added  Cowp.  264-289  ;  3  East, 
120 ;  5  D.  and  E.  690. 

^  10.  Assumpsit  for  $100  for  a  legacy  bequeathed  to  Mrs  Toie  and  wife 
Tole  by  her  father's  will.     Held,  an  action  lies  against  a  devisee,  J:  ^•"'^^^^ 
for  a  legacy,  charged  exclusively  on  the  land  devised  to  him,  or  34^*°* 
on  one's  person,  in  respect  to  the  land,  if  he  enter  and  promise 
to  pay ;    but  the  aid  of  the  personal  estate  must  be  excluded, 
expressly,  or  by  necessary  implication  on  the  face  of  the  will : 
2.  What  is  an  entry  and  promise,  is  a  question  on  evidence  to 
a  jury :   3.  The  assent  of  the  executor  is  not  necessary  to  a 
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II.  Ch.  43.  legacy  charged  on  land  :  4.  The  personal  estate  is  always  dM 
Jlrt.  2.     primary  fund  for  the  payment  of  legacies,  unless  expressly  ex- 
Con,       eluded  by  the  will.     As  it  did  not  appear  the  aid  of  the  person- 
al estate  was  excluded,  the  court  held,  the  case  belonged  lo 
chancery,  and  gave  judgment  for  the  deft.,  the  devisee. 
Art.  7.  §  14.  A  bequest  of  all  the  testator's  right,  interest,  and  pro- 

Con,  perty,  in  shares  of  the  Bank  of  the  United  States,  is  a  gpedjk 

leeacy.  7  Johns.  Ch.  R.  258. 

If  a  debt  or  specific  chattel  be  bequeathed,  the  specific  legacy  is 
adeemed  or  extinguished,  in  the  testator's  life  time,  by  the  pay- 
Wftiton  ^^^^  ^^  ^^  debt,  or  the  sale,  or  the  conversion  of  the  chattel. 

Walton,^7  But  a  pecuniary  legacy  bequeathed  generally,  is  not  adeemed, 
Johof .  Ch.  R.  or  extinguished,  though  the  fund  out  of  which  payable,  be  extin- 
^^'  guished  :  nor  is  a  legacy  of  bank  shares  destroyed  when  the 

testator's  interest  is  changed,  and  this  is  produced  by  operation 
of  law,  as  where  the  testator  bequeathed  30  shares  in  the 
first  bank  of  the  United  States,  and  before  his  death  the  charter 
expired,  and  all  its  property  and  funds  were  conveyed  to  trns- 
tees,  who  divided  the  funds  received  by  them,  fit>m  time  to 
time,  among  the  stock-holders,  and  the  testator  received  divi- 
dends on  his  shares,  but  did  not  sell  or  dispose  of  them.  Held, 
this  was  an  ademption  of  the  legacy  pro  tanto  only,  and  that  the 
legatee  was  entitled  to  the  dividends  payable  after  the  death  of 
the  testator,  id. ;  so  where  the  testator  bequeathed  to  the  ph., 
two  shares  in  the  Wesiem  Inland  Lock  Navigation  Company  ; 
and  the  shares,  in  the  testator's  life  time,  were,  by  some  arrange- 
ment, increased  to  six,  and  the  stock,  under  an  act  of  the  legis- 
lature, vested  in  the  State,  and  a  certain  sum  was  paid  to  the 
stockholders  as  a  compensation  for  its  value.  Held,  the  legacy 
was  not  adeemed  or  extinguished,  id. 
Art.  8.  %  3*   What  is  a  legacy  and  double  remedy,  fyc.    Facts  agreed, 

Con.  ^^t  C.  Baker,  father  of  the  pit.,  died  in  1 808,  having  bequeathed 

2  Pick.  R.  619  and  divised  to  his  son  John  Baker,  his  heirs,  and  assigns  for- 
— ^i,Balrar   gy^p^  g||  [jjg  estate,  *on  condition'  he  pay  the  testator's  debts, 
minSw^toT,' de  funeral  charges,  legacies,  and  bequests,  and  should  also  support 
bonii  non  of    the  pit.  in  heahh  and  in  sickness  during  her  life.     John  ISaker 
Cornelius  Ba-  entered  on  the  land  and  occupied  during  his  life,  mortgaged 
parts  of  it,  and  supported  the  pit.  (a  non  compos)  till  he  died 
msolvent,  Sept.,  1821 ;  was  executor,  and  assumed  the  trust, 
returned   an  inventory,  but  settled  no  acconnt ;  paid  debts  and 
other  legacies.     Held,  the  provision  for  the  pit.  was  a  legacy^ 
and  judgment  for  her  ;  also  held,  she  might  iiave  entered  for 
condition  broken :  see  many  cases  cited  ;  and  a.  1,  s.  9. 
Art.  9.  ^  ^'  -^  i'^^^^wiary  legacy  is  no  charge  on  lands  devised,  un- 

Con,  *  ^^^  there  be  express  words,  or  a  plain  implication  from  the 
words  of  the  will.  10  Wheat.  204-245,  Wright  v.  Denn  j  Mar^ 
hant  V.  Twisden,  Gilb.  Eq.  R.  30;  Canning  v.  Canning,  Moae- 
ley's  R.  240. 


LIENS.  167 

^  9.  An  action  for  a  legacy  will  not  lie  until  after  a  demand  jl.  Ch.  43. 
on  the  executor.     3  Pick.  213-221;  Mills  by  procAein  amie     Art.  14. 
r.  Boyden  executor.  Ctm, 


CHAPTER  LXIV. 

LIENS. 


^  5.  A  Uen  is  not  attachable,  as  it  is  neither  bjus  ad  rem^  nor  a  Art.  1 . 
jus  in  re  ;  is  but  a  bare  right  to  detain  the  thing,  nor  is  it  a    Cof^^ 
chose  in  action.    I  Mason,  319. 

§  6.  In  New  York  the  lien  on  the  debtor's  real  estate  is  ac- 
quired by  judgmenty  on  his  personal  estate,  by  the  delivery  of 
of  the  execution  to  the  sheriff,  not  after  verdict,  and  before  judg- 
ment.    Can  a  ph.  attaek^  when  he  lives  in  New  York,  as  he  i  Hop.  Ch.  R. 
can  in  Massachusetts  ?  *^* 

§  7.  When  no  lien  among  owners  of  a  vessel.  As  where  A  4  pick.  456— 
owned  three  fourths,  and  B  one  fourth  of  a  brig  and  cargo,  con-^w. 
si^ed  to  the  master  for  sale,  in  a  foreign  port.  A  drew  a  bill 
of  exchange  on  him,  ordering  it  to  be  charged  to  himself.  Bill 
is  discounted,  and  the  money  received  by  A.  Master  paid  the 
bill  out  of  the  proceeds  of  the  brig  and  cargo.  B  assigned  his 
interest  in  them  to  C.  Held,  A  had  no  claim  on  B's  interest, 
either  by  way  of  lien  or  setoff,  to  secure  advances  he  made  to 
B,  before  the  brig  sailed,  or  between  that  time  and  the  assign- 
ment, or  for  a  general  balance  of  accounts ;  and  A  was  held  to 
show,  B  agreed  the  bill  should  be  charged  to  the  whole  proceeds 
of  the  brig  and  cargo,  and  not  to  A's  part  thereof. 

^  8.  Jjien  claimed  under  a  bailee  eannot  be  ^pported.  As 
where  the  pit.  brought  trover,  being  the  owner  ot  the  goods, 
against  the  deft.,  who  took  them  from  the  bailee.  Held,  the 
deft,  could  not  set  up  his  lien  to  defeat  the  action. 

^  5  con.  Appeal  nrom  the  Circuit  Court  of  the  District  of 
Columbia.     Held,  1.  The  vendor  of  real  property,  who  has  Art.  2. 
not  taken  any  separate  security  for  the  purchase  money,  has  a    Cqn, 
lien  for  it  on  the  bond,  against  the  vendee  and  his  heirs  :    2.  L^'^f*'  ^^^ 
This  lien  is  defeated  by  an  alienation  to  a  bona  fide  purchaser,  Greenleaifc 
without  notice :  3.  So,  as  to  creditors  holding  under  a  bona  al. 
fide  conveyance  fiom  the  vendee. 

§  7  con.  Joint  purchaser's  lien,  A  and  B  jointly  buy  land,  1  Rand, 
and  give  their  notes  for  the  payment  of  the  purchase  money,  and  *^*- 
take  a  conveyance  from  the  vendor.  B  becomes  insolvent,  and  A 
pays  more  than  his  moiety  of  the  purchase  money.  A  has  a  lien 
on  the  land  to  reimburse  him  all  he  has  paid  above  his  moiety  of 
the  purchase  money,  in  preference  to  B's  creditors  claiming  under 
a  deed  of  trust  from  B,  unless  they  appear  to  be  purchasers 
widiout  notice  :  was  a  case  in  chancery.    The  vendor  took  no 
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U.  Ch.  44.  security  but  the  said  notes,  so  had  a  lien  on  the  land  while  in'  the 

Art.  2.       hands  of  the  vendee.     Volunteers  or  purchasers  with  notice. 

Con.        Taking  a  note  for  the  payment  of  the  purchase  money,  does  not 

v^r^^.*^/    affect  the  vendor's  lien  ;  and  if  part  is  paid,  the  lien  is  good  as 

to  the  vendee,  and  the  vendee  becomes  a  trustee  as  to  the  part 

not  paid.    Cases  cited,  6  Ves.  483-769-760;  16  Ves.  328; 

1  Bro.  420,  Sugden's  L.  of  V.  362  ;  4  Hen.  &  M.  113  ;  thus 

stood   the  vendor,  the  creditor :    A  was  surety   for   B,   and 

stood  in  the  creditor's  place :  10  Ves.  412, 11  Ves.  22,  14  Ves. 

162;  2  Johns.  664,  4  Johns.  130;  1  Rand.  63,  4  Rand.  276  ; 

same  lien  as  to  a  joint  purchaser. 

Art.  3.  $  ^^  con.  Policy  broker^ s  lien.    Assumpsit  for  money  had 

Con.  And  received :  facts  stated.     Nathan  Bond  was  formerly  an  tm- 

8  Pick.  424—  derwriter  in  an  insurance  office  kept  by  Joseph  Taylor.     Bond 

y^M^^^^'  became  a  bankrupt,  and  the  pit.  was  appointed  assignee  on  his 
estate.  Taylor  kept  a  running  account  with  Bond  of  preroiuoos 
received,  and  losses  payed  by  him  for  Bond.  Balance  for  Tay- 
lor was  more  than  the  sum  sued  for ;  never  paid  nor  claimed 
under  the  commission.  The  deft,  as  agent  of  Taylor  received 
the  monies  in  question,  for  Bond's  losses  under  the  Spanish 
treaty  of  Feb.  1819,  and  Taylor's  executor  claims  the  amount 
of  the  deft.  Taylor  retained  the  policies,  be.,  and  deeds  of 
abandonment,  till  his  death,  and,  afterwards,  remained  with  his 
executor,  who  laid  them  before  the  commissioners  under  said 
treaty,  to  support  the  claims.  Held,  Taylor's  executor  had  such 
a  lien  for  his  said  balance  on  the  polices,  &c.,  as  to  enable  him 
to  apply  the  proceeds  to  pay  it :  pit.  nonsuited ;  the  same  prin- 
ciple, 1  Mason,  192,  Gilman  v.  Brown. 

12  Wheat  177  ^  ^^  ^^^'  ^^^  by  judgments.  Ejectment  from  the  district 
180,  Raokio,  court  of  Missouri.  Held,  the  lien  of  a  judgment  on  the  debtor's 
&c.,  pits,  in  lands,  created  by  statute,  and  limited  to  a  certain  time,  is  not  af- 
error  «.  Scott  fg^jjg  j  \yy  j||g  pj^'g^  ^qj  proceeding  on  it  during  that  time,  unless  a 

subsequent  lien  be  obtained  and  carried  into  effect :  2.  It  is  a  uni-  ' 
versal  principle  that  a  prior  lien  is  entided  to  prk>r  satisfaction  out 
of  the  thing  it  binds,  unless  that  lien  be  intrinsically  defective,  or 
is  displaced  by  some  act  of  the  party  holding  it,  which  shall  post- 
pone him  at  law  or  in  equity :  3.  Mere  delay  in  proceeding  to 
execution,  is  not  such  act. 

In  New  York  ;  1  Cowen,  481-501,  Dickerson  v.  Gelliland  : 
how  long  it  continues. 

fn  Maryland,  ajudgtnent  is  a  lien  on  land  in  the  tertenant's 

hands,  though  a  purchaser  at  a  sheriff's  sale,  under  sl  fieri  facias. 

w^^^^^Lm^'  ^  '*^°  ^"  lands  by  judgment,  is  preserved  by  the  treaty  of  peace 

p.  140.  of  1783,  though  the  payment  had  been  made  in  paper  money 

under  a  State  statute. 
1  MatoD,  192       Generally,  there  is  a  lien  on  land  sold  for  the   purchase 

228,  GUmui «.  money  not  paid,  as  between  seller  and  buyer,  so  as  to  after  pur- 
Brown  &  aJ. 
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chasers  from  the  vendee  with  notice,  the  purchase  money  is  un-lL  Ch.  44. 
paid ;  but  there  is  no  lien  on  the  land  as  to  a  purchaser  bonafide^     Art.  3. 
without  such  notice ;  but  if  any  parties  do  an  act  showing,  clear-       Cim. 
ly  the  lien  is  not  relied  on,  there  is  none :  as  if  the  vendor  takes    ^^sr^/ 
a  distinct  security  for  the  price  either  of  property  or  of  surety ; 
but  the  bare  note  or  bond  of  the  buyer,  does  not  waive  the  lien. 
A  lien  is  neither  jug  ad  rem  nor  jus  in  re — ^is  a  mere  thing  in 
equity  only,  and  its  existence  is  not  to  be  relied  on  until  es- 
tabli^ed  m  equity :   there  is  none  such  in  Massachuseetts  or 
Maine. 

A  judgment  is  not  a  lien  on  a  mere  equity,  and  such  an  >nter- J^^"  J* 
est  cannot  be  sold  on  execution ;  therefore,  if  A  convey  land  to  cowen's  R. 
B,  to  hold  as  trustee,  under  an   equitable  obligation  to  con- •185--488. 
vey  to  C,  A  has  no  interest  on  which  a  judgment  against  him 
can  be  a  lien,  so  not  to  be  sold  on  execution. 

^  26.  No  lien  on  a  ship  for  supplies  in  a  home  port.    12 
Wheat.  611-643 ;  as  s.  ^6,  a.  3,  ch.  44. 

^  8.  lAens  of  executions.    If  nothing  be  done  on  z  fieri  facias  Ajblt.^  5. 
for  a  year  and  a  day,  it  does  not  lose  its  /ten,  but  only  its  active    Con. 


lodged 

bind.'  This,  the  court  viewed  as  a  stay,  and  afterwards,  a^/Iert 
facias  was  delivered  to  the  city  sheriff,  with  an  order  '  to  levy 
and  sell,'  and  he  sold  personal  property  accordingly  of  the  deft., 
and  bad  the  proceeds  in  his  hands.  Upon  a  rule,  the  court 
held,  the  execution  first  delivered  should  be  first  paid. 

^  9.  Liens  of  judgments.  Two  Judgments  or  executions 
of  die  same  day,  neither  has  the  preference.  Every  judgment 
binds  for  the  same  amount.  S.  Carolina  ;  1  Nott  &;  M'Cord, 
405-407;  1  Bay.  213. 

^10.  Liens  material  men  have  for  building,  rigging,  repairing, 
supplying,  be.,  ships,  &c.  See  cb.  57,  a.  5,  ch.  186,  a.  5, 
a.  11. 

^11.  The  United  States' prior /ten.  Trespass  for  taking  and  6  Pick.  120— 
carrying  away  goods,  imported  by  one  indebted  to  the  United  J^»  p«nni«  v. 
States  on  customhouse  bonds  due.  On  the  goods'  arrival  they 
were  attached  by  a  private  creditor,  by  a  deputy  sherifi^,  and 
the  creditor  held  them,  though  afterwards  attached  and  seized  for 
said  debt  to  the  United  States.  They  having  no  lien  on  them, 
though  deposited  in  their  custom-house.  The  debts  to  them 
arose  on  goods  previously  imported.  However,  the  court  thought 
the  right  of  the  United  States  to  these  goods  so  attached,  the 
duties  thereon,  not  being  paid  or  secured,  must  be  tried  in  a  dif- 
ferent action. 
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II.  Ch.  46. 
An.  3.  CHAPTER  LXV. 


Con. 


MARKETS.  OVERT,  AND  FAIRS. 

%  3.  Though  markets  ovbrt,  and  fairs  are  but  Eitle  known  in 
the  United  States,  and  actbns  relating  to  them  in  England  are 
scarcely  ever  brought  of  late  years,  yet  we  find  in  the  old  cases 
on  this  subject,  some  principles  which  often  come  under  con- 
sideration, as  appears  in  this,  and  other  chapters  in  this  work. 
We,  however,  find  one  modem  case  of  importance  in  Bam.  b 
Cres.  363-375  ;  Prince  &  al.  v.  Lewis.  In  this  case,  the  pits, 
owned  a  certain  toll  market,  called  Coveni  Garden  market^  for 
buying  and  selling  all  kinds  of  fruits,  flowers,  vegetables,  roots, 
and  herbs.  This  market  had  been  granted  by  the  king  to  a  per- 
son, his  heirs,  and  assigns,  in  a  place  described.  The  said 
grantee,  for  his  own  profit,  had  permitted  part  of  the  space  al- 
lowed, to  be  used  for  other  purposes  than  those  specified  in  the 
grant.  The  remainbg  part  of  the  space  granted,  became  in-  « 
sufllcient  for  the  public  acconunodation,  and  there  was  not  on 
ordinary  occasions,  space  within  the  market  for  carts  and  wa- 
gons resorting  there  with  vegetables.  Held,  the  brd  of  the 
market  could  not  maintain  an  action  against  a  person,  for  seDing 
vegetables  in  the  neighbourhood  of  the  market,  and  tb««by  de- 
priving him  of  his  toU,  even  at  a  time  when  there  was  room  in 
the  market,  without  showing  on  the  day  when  the  sale  took 
place,  he  gave  notice  to  the  seller  that  there  was  room  within 
the  market.  The  grant  was  made  by  King  Charles  the  II. ;  the 
decision  in  1826.  In  this  case  is  involved  a  general  principle, 
that  is,  if  a  man,  by  grant,  has  a  specified  privilege  in  a  described 
place,  and  for  specified  purposes,  with  intent  he  shall  accommo- 
date the  public,  he  cannot  complain  his  privilege  is  invaded, 
unless,  1 .  He  affi)rd  the  full  public  accommodation  mtended  in 
the  grant :  when  he  abridges  that  accommodation,  he  cannot 
claim  his  whole  privilege :  2.  He  cannot  complain  his  privi- 
lege or  grant  is  invaded  by  A,  unless  he  ofiTers  A  sufficient  ac- 
commodation. 


CHAPTER  LXVI. 

MARRIAGE. 


Art.  1.  %2con.  Massachusetts  statutes,  A.  D.   1646,  May  1647, 

Con.  May  1655,  May  1670  :  Col.  &  Pro.  laws,  pp.  151,  152  ;  A. 

D.  1695,  said  laws  242,  283,  285,  416,  462,  679;  laws  for- 
meriy  in  force  respecting  marriage,  now  obsolete  or  repealed. 

^  4  con.  This  is  still  the  law  of  Scotland  :  see  Dr  Haggard's 
Reports,  2  vols.,  of  the  decisions  of  the  Consbtory  Court  of 
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London.  This  is  amply  proved  to  be  the  law  of  Scotland  byn.  Ch.  40. 
the  case  A.  D.  1811-1814,  of  Mrs  Dalrymple,  formerly  Miss  jirt.  12. 
Gordon,  v.  John  William  Henry  Dalrymple,  of  a  noble  family  Con, 
in  England.  Being  an  officer  in  the  king's  dragoon  guards, 
went  with  his  regiment  to  Scodand  at  the  age  of  19.  There 
he  became  acquainted  with  Miss  Johanna  Gordon,  of  a  respect- 
able family.  Thinking  his  father  would  not  approve  of  his 
marriage  with  her,  they  secretly  made  a  mutual  written  promise 
of  marriage ;  afterwards,  a  mutual  declaration  and  acknow* 
ledgment  of  a  marriage  ;  and  she  produced  in  court  a  renewed 
declaration  in  writing,  made  by  him  seven  weeks  after  the  first, 
accompanied  by  a  promise  to  acknowledge  her  the  moment  be 
had  it  in  his  power ;  and  an  engagement  on  her  part  that  nothing 
but  the  greatest  necessity  should  compel  her  to  publish  their  mar- 
riage. In  his  letters  to  her,  he  applied  '  the  terms  of  husband 
and  wife  to  himself  and  her.'  They  had  clandestine  nocturnal 
interviews  at  Edinburgh  and  Braid, — the  country  seat  of  her 
father.  He  returned  to  England  1804,  and  1805  he  sailed  for 
Malta;  continued  abroad  till  1808.  His  father  died  in  1807, 
and  he  married  another  lady  in  the  most  formal  and  regular 
manner.  *  Miss  Grordon,  immediately  on  hearing  of  this  marriage, 
came  into  England,  brought  her  papers,  and  claimed  him  as  her 
husband  in  a  proper  court.  Sir  William  Scott  decided  he  was 
her  lawful  husband,  and  on  appeal  to  the  highest  court  in  the 
case,  that  of  Delegates,  Scott's  decision  was  confirmed,  though 
every  possible  exertion  was  made  in  defence  of  Mr  Dalrymple, 
he  was  ordered  to  receive  her  as  his  wife.  The  decree  was  *  a 
restitution  of  conjugal  rights.^  It  is  believed  we  can  have  no 
such  decree  in  the  United  States;  but  that  there  must  be  in 
some  of  the  States  such  marriages,  because  every  other  marriage 
must  be  in  virtue  of  some  special  law  of  the  church  or  State, 
that  is,  every  marriage  must  be  by  the  contract  of  the  parties 
only^  unless  the  law  or  religion  of  the  land,  adds  some  prescribed 
ceremonies.  These  can  only  be  legislative  acts,  or  canons  of 
the  church  :  it  is  believed,  in  some  States,  there  is  neither, 
as  ever  has  been  the  case  in  Scodand,  and  was  the  case  in 
England,  till  the  marriage  act.  Hence  it  has  been  well  observ-  26  George  II. 
ed,  '  it  is  perfectly  clear  that  by  the  canon  law,  which  is  the 
acknowledged  basis  of  the  marriage  law  in  all  Europe,  and  in 
most,  if  not  all  those  States  in  the  Union,  where  there  are  no 
statutes  to  control  it,  consent  alone  to  a  contract  of  marriage, 
per  verba  de  prasenti,  is  sufficient  to  render  the  marriage  bind- 
ing, without  any  other  act.'  Such  was  the  law  of  New  York  as 
late  as  the  year  1809,  appears  in  the  case  of  Fenton  v.  Reed,  4 
Johns.  R.  62  :  see  s.  9.  What  marriage  law  was  there  in  Massa- 
chusetts before  1639  ? 
.    A  marriage  produced  by  abduction^  terror,  and  fraud,  is  an- 
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II.  Ch.  46.  nulled  in  chancery.     1  Hop.  Ch.  R.  478-495  ;  Ferlat,by  her 
^rt.   1 .      next  friend,  v.  (Jojon. 

Con.  Marriage  is  a  civil  contract,  and  the  solemnization  of  it  is  to 

^^'sr^  give  publicity  to  the  contract ;  and  if  solemnized  before  an  act- 
2  N.  H.  Rep.  ing  magistrate,  or  minister,  though  not  duly  qualified,  the  settle- 
988—268.  ment  of  the  female  is  changed  by  the  marriage.  So,  though 
•*■  ***•  procured  by  one  of  the  towns  litigating,  if  no  fraud  be  practised. 

A  contract  to  marry  another  at  the  end  of  five  years,  is  void  by 
the  statute  of  frauds,  unless  in  writing;  and  1  Mod.  156;  verba 
de  presently  &c. 
Art.  3.  <^  1  roit.  Who  is  a  settled  ordained  minister j  witliin  the  mean- 

Con,  ing  of  this  section  :  see  2  Greenl.  102-109,  Ligonia  v.  Buxton. 

A  minister  ordained  over  an  unincorporated  religious  society, 
composed  of  members  belonging  to  several  towns,  is  not  such 
minister  of  the  gospel  settled  and  ordained  within  the  meaning 
of  this  section  ;  and  marriage  by  him  is  void  :  2.  A  marriage 
9olemni«ed  by  a  minister  at  his  own  house,  and  neither  of  the 
pnrtioA  rosidinff  in  the  town,  is  void  under  the  act,  and  this  is  not 
tiUt?n?ti,  in  this  respect,  by  statute,  1811,  ch.  6:  3.  The  re- 
mWt^  of  Main,  March  19,  1821,  does  not  render  valid  a  mar- 
riage solemnized  against  the  laws  then  in  force  :  4.  It  only  con- 
firms those,  which  through  misapprehension  of  the  law,  were 
defectively  solemnized  ;  the  minister  being  not  a  stated  ordained 
minister,  though  erroneously  supposed  to  be  such ;  a  pauper 
cause.  The  court  used  the  word  stated,  and  italicised  it  instead 
of  settled. 
Art.  3.  §  2.  con.  Presumption  of  marriage  arising  from  cohabitation 
Con.  may  be  rebutted  by  after  separation  ;  as  where  a  man  and  wo- 
IM  Johns  R.     man  cohabited  two  years  as  man  and  wife,  and  then  lived  sepa- 

rate  forty  years,  without  making  any  claim  on  each  other. 
aNoukMc        Living  together  as  man  and  wile  appears  to  be  admitted  as 
Cord,  iii—    evidence  of  marriage  generally;  further  cases  1  Har.  ii  Mc 
Hen.    152;  1  Taylor   121  ;  2  Hayw.  3;  2  Nott  &  McCord. 
114;  3  Marsh  tr79.    Demaresly  v.  Fishly,  3  Marsh.  370,  &c. 
marriage  is  a  civil  contract,  and  to  render  it  valid,  it  is  only  ne- 
cessarj'  the  parties  be  able  and  willing  to  contract,  and  do  actu- 
ally contract  :  2.  A  marriage  de  facto,  though  not  de  jure,  is 
valid,  in  most  cases,  as  it  relates  to  personal  matters  and  causes  : 
3.  Though  cobabition  is  necessary  to  render  a  marriage  valid 
when  entered  into  per  verba  de  fuiuro,  yet  it  is  not  so  when 
the  marriage  is  per  verba  de  presenti. 
16  Mass.  R.         ^19.     Marriage  in  another  State,  how  valid.     Assumpsit 
llldway  V.      ^^^  pauper  expenses.     The   question  was  on  the  validity  of  a 
Neodham.       u  arriage  of  Cofl!ee  and  his  wife,  the  pauper.    He  was  r  mulatto, 
and  she  a  white  woman,  inhabitants  of  Massachusetts  Bay,  when 
mprried,  and  before  the  year  1770.     Her  laws  forbid  such  mar- 
riage ;  they  went  to  Rhode  Island  and  were  married  ther6  ac- 


MARRIAGES.  163 

cording  to  the  laws  of  that  province,  which  did  not  prohibit  such  II.  Ch.  46. 
marriages.  ^^.3.   * 

Held,  a  valid  marriage — and,  generally,  a  marriage  valid  in  Con. 
the  country  where  solemnized,  is  valid  in  other  countries. 
Though  it  should  appear  the  parties  went  into  another  State  to 
contract  such  marriage,  with  a  view  to  evade  the  laws  of  their 
own  country.  But  the  principle  will  not  extend  to  legalized  in- 
cestuous marriages  so  contracted. 

§  20.  Assumpsit  for  pauper  expenses  of  two  children.   Their  i  Pick.  R.  M6- 
father,  Bemis,  was  divorced  a  venculo^  for  his  adultery,  from  his  *^^' ^*™"****" 
first  wife  in  this  State  :  He  married  his  second  wife,  the  mother  s^ncer 
of  said  children,  in  New  Hampshire,  where  the  marriage  was 
legal,  though  his  first  wife  was  living.     Held,  this  second  mar- 
riage was  valid  in  Massachusetts,  but  had  been  void  if  here 
solemnized,     ^erty  if  he  was  punishable  for  polygamy. 

^21.  A  having  been  ordained  a  minister  of  the  gospel  ac- 1  Pick.  R.  285, 
cording  to  the  forms  of  the  Baptist  churches,  and  being  after-  ^^' 
wards  engaged  by  two  Baptist  societies  in  the  town  where  he 
Fives,  to  preach  to  them  alternately,  half  the  time  to  each,  is  a 
stated  minister  of  the  Gospel,  and  a  marriage  by  him  is  valid  ; 
so  of  a  Methodist  minister  ordained  and  afterwards  settled  in 
any  town  for  two  years,  according  to  the  usage  of  that  sect. 

§  14.  The  decision  has  been  called  in  question,  and  C.  J.  ^^^  5 
Parsons's  opinion   pronounced  inaccurate,  that   is  Milford  v,    q^^ 
Worcester. 

^  1  con.  The  court  will  not  grant  a  divorce  for  the  adultery  Abt.  9. 
of  the  wife  procured  by  the  husband,  and  3  Greenl.  36,  there    Con,  ' 
must  be  evidence  of  the  marriage  though  the  husband  do  not    Pick.'299, 
appear;  page    136,   if  for   adultery,  there  may  be  proof  the Pjefco »• 
injured  party  has  forgiven  the  offence  by  subsequent  cohabita-    *'^** 
tion  ;  and  1  N.  H.  K.  198,  wi£s  petitions  for  a  divorce,  wherd 
her  husband  has  been  absent  3  years,  and  has  not  provided  for 
her  support,  it  must  be  proved  he  has  property  sufficient,  &c. 
This  divorce  too  is  a  vinculo. 

§  14  con.   Held,  a  court  of  chancery  has  power  to  grant  2^*"^-  JJ^ 
alimony  to  a  wife  in  Virginia,  even  without  a  contract  for  separa-  Almond?     ' 
tion,  where  the  misconduct  of  the  husband  is  such  as  to  render  it 
unsafe  for  his  wife  to  live  with  him,  or  he  turns  her  out  of  doors, 
without  a  support,  and  this  on  general  principles,  there  being  no 
Ecclesiastical  court  or  statute  on  the  subject  in  the  State.     Aj  ^     Cb  R 
final  decree  of  divorce  a  mensa  et  thoro^  is  not  made  till  the  realiis. 
facts  of  the  case  are  first  ascertained. 

The  laws  of  England  as  to  divorce  have  never  been  adopted  1  Hop.  Ch.  R. 
in  N.  York.     Her  statutes  as  to  it,  are  original  regulations.  ^^""^  "• 
Chancery  in  New  York,  has  no  power  to  dissolve  a  marriage  or 
to  decree  a  divorce,  for  the  cause  of  corporal  impotence.    See 
Art.  1,  s.  4.     No  law  in  New  York  authorizing  a  divorce  till 
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I.  Ch.  46.  March  13,  1787,  and  that  only  for  adultery,  till  April  9,   1819, 
Art,  9.     when  the  legislature  made  a  new  and  extensive  provision  as  to 
Con        divorces  in  specified  cases,  not  including  divorces  for  impotency. 
s^^^^         1  Hop.  Ch.  R.  584-686,  Paff  r.  Paff.     A  divorce  directs 
the  husband  to  allow  for  the  maintenance  of  children  till  further 
order.    A  new  bill  to  vary  allowance  cannot  be  filed  witliout  the 
Court's  order  :  2.  Applications  to  vary  such  allowance  are  made 
by  motion  or  petition. 
6  Pick.  461—       §  29.^   Assumpsit  on  a  promissory  note  dated  May  2,  1826, 
4$9,  Deanv.    made  by  the  deft,  to  the  ph.  for  $600  interest,  and  $100  of  the 
****™^      principal,  to  be  paid  yearly.     Nov.  28,  1824,  the  ph.  intermar- 
ried with  Ebenezer  Dean,  and  May  2,  1826,  when  they  were 
married,  she  was  seized  in  her  own  right  of  certain  real  estate. 
This  May  2,  1826,  she  and  her  husband  conveyed  to  the  deft, 
for  a  part  of  the  consideration,  said  note  was  given,  and  the  hus- 
band agreed  she  should  retain  it  as  her  property,  and  receive 
die  payments  to  her  separate  use,  and  she  ever  retained  it. 
April  term,  1826,  she  was  divorced  from  bed  and  boards  &c. 
Held,  1,  a  wife  so  divorced  may  sud  or  be  sued  as  a  feme  sole 
for  property  acquired  or  debts  contracted  by  her,  subsequently, 
to  the  divorce :  2.  Tlie  court  has  no  authority  on  granting  a  di- 
vorce, a  mensa  et  thoro  to  secure  a  restoration  to  the  wife  of  the 
personal  property  tliat  belonged  to  her  at  the  time  of  the  mar- 
riage :  3.  Such  a  divorce  does  not  afiTect  the  right  of  the  husband 
to  reduce  into  possession  choses  in  action  that  belonged  to  the 
wife  prior  to  the  marriage.    Pit.  non-suited.  The  decree,  Dean 
V.  Dean,  p.  428 ;  is  void  as  the  personal  estate. 


CHAPTER  XLVU. 

MASTER  AND  SERVANT. 


~^^*    *  ^  3  con.     But  no  action  lies  for  inducing  a  servant  to  leave 

4Pld?'426—  ^^  master's  service  when  the  time  for  which  he  has  hired  him- 
42S.  self  shall  have  expired,  though  he  had,  previously,  no  intention 

of  quitting  such  service. 

Art.  3.  ^  7,  if  my  general  agent  take  up  goods  often  of  A,  and  I 

17  m"'  p      pay  for  them,  I  am  liable,  though  such  agent  in  one  case  take 

98^102,  wu-  goods  of  A,  saying  they  are  for  me,  by  a  forged  order,  and 

liams  k,  al.  v.  convert  them  to  his  own  use.     As  where  one  Allen  applied 

^*^****''*        at  the  pit's,  store  to  buy  goods  for  the  deft.,  on  six  months' 

credit.     The  pit.  required  an  order  from  the  deft.,  in  vnriting, 

for  the  goods.     Allen  afterwards  produced  one  and  received 

the  goods,  and  converted  them,  8ic.     The  order  was  forged. 

Pit.  brought  assumpsit  for  the  price,  and   added  the  money 

counts,  and  was  permitted  to  prove  Allen  the  general  agent 
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of  the  deft.,  and  that  he  had  often  paid  for  goods  taken  up  U.  Ch.  47* 
by  Allen,  on  the  deft's.  credit,  and  for  his  use.     Judgment    Jiri.  3. 
for  the  ph.     But  did  not  the  pit's,  requiring  the  written  order       Can. . 
prove  be  did  not  recognise  and  trust  Allen  as  the  deft's.  gen-    >^rv-^ 
eral  agent  on  that  occasion  ?     As  on  it  the  pit.  adopted  a  neyr 
course,  was  it  not  presumable  they  had  learnt  Allen  was  not  to 
be  trusted  ?  and  did  not  the  pit's,  requiring  the  order  show 
they  no  longer  considered  Allen  the  deft's.  general  agent,  and 
tlierefore  required   a  written  order,  a  special  authority  ?     No 
doubt  they  had  a  right  so  to  consider  the  case. 

It  is  clear  the  pits,  did  not  give  the  credit  on  the  general 
agency,  but  on  the  forged  order  :  they  required  an  order,  and 
it  was  their  duty  to  see  it  was  a  forged  order,  and  to  reject  it. 
They  were  the  negligent  party.  It  does  not  appear  in  this 
case,  as  stated,  that  Allen  ever  was  employed  by  the  deft,  as 
agent  between  Aim  and  the  pits.  Now  I  may  give  my  servant 
or  agent  credit  at  the  shops  of  A,  B,  C,  D,  and  E  for  various 
reasons,  and  so  far  make  him  my  agent,  but  this  by  no  means 
authorizes  F  to  trust  him  :  so  is  every  day's  practice,  and  the 
authorities ;  and  did  the  evidence  prove  Allen  was  the  deft's. 
agent  further  than  between  him  and  the  persons  the  deft,  had 
dealt  with  by  Allen  ?  The  verdict  found  Allen  '  was  the 
authorized  agent  of  the  deft.'  to  purchase  any  articles  oi 
merchandise  for  his  shop  in  Bridgewater.  This  verdict  left 
the  evidence  as  it  was  as  to  the  person  of  whom  he  was  to 
purchase.  It  did  not  find  a  general  agency  as  to  persons  to 
buy  of.  I  see  no  evidence  Allen  had  any  agency  to  buy  of 
the  pits,  or  that  the  deft,  trusted  him  as  to  them^  though  he 
did  as  to  others.  A  may  keep  a  shop  and  B  may  be  his 
authorized  agent  to  buy  goods  for  it  of  C,  D,  E,  F,  G,  and 
H,  and  yet  not  of  L,  AI,  or  any  other  person  but  those  A  has 
in  fact  dealt  with  by  B's  agency.  It  was  clearly  essential  to 
the  pit's,  recovery  that  the  deft,  should  have  made  Allen  his 
agent  and  trusted  him  quoad  the  pits,  themselves.  This  fact 
does  not  appear.     Possibly  it  may  have  been  proved. 

^10  con.  The  mortgagee   in  possession   is  liable  to  the  Art.  5. 
master  for  his  wages.  If  the  voyage  be  performed  for  the  ben-    Con. 
efit  of  the  mortgagee.     Otherwise,   if  the   master   contract  J®^°J,^*  *• 
with  the  mortgagor,  and   the  mortgagee  has  no  real  interest  in  9.  Butler! 
the  voyage ;  and  a  mortgage  may  be  proved  by  parol  evi- 
dence, where  the  bill  of  sale,  on  the  face  of  it,  is  absolute. 
See  the  liability  of  the  mortgagee  to  pay  for  repairs  or  not,  or 
to  pay  wages,  8m:.  or  not,  well  considered,  Abbott  on  Ship,  by 
Story,  A.  D.  1829,  pp.  18,  &c. ;  and   16  Johns.   R.   298; 
and  7  Cowen  R.  697,  Thorn  v.  Hicks.     The  main  question 
in  these  and  similar  cases,  to  whom  is  the  credit  given  ?    And 
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11.  Ch.47.  2  Bing.  R.  179  ;   1    Payne   &  Carr.  R.  C02  ;  1  Wash.  Car. 
Art.  6.     R.  226. 

Con.  §  24.  The  master  contracts  to  carry  goods  on   freight  and 

^^^^--^  is  prevented  performing  by  the  blockade  of  the  port,  if  entit- 
led to  compensation,  his  only  remedy  is  an  action  on  the  case. 
Stoughton  V.  Rappaio,  3  Serg.  h  R.  559. 

^  25.   The  owner  is  not  liable,  &c.     Where   a  ship  is  put 

up  not  as  a  general  ship,  but  is  employed  by  the  owner  on  his 

own  account,  and  the  master  receives  A's  goods  on  board,  as 

a  part  of  his  privilege^  receiving  to  himself  the  freight  and 

Ki     V  Len-    commission.     The  owner  in  this  case  is  not  liable  for  embez- 

nox,  19  Johns,  zlement,  or  for  the  conduct  of  the  master  in  relation  to  the 

R.  235.  goods  he  so  receives. 

GlbboM©.  ^  26.  Held,  1.  If  the  owner  of  a  ferry  carries,  or  allows 

Hnli^d  263"  ^  slave  to  be  carried  away  in  his  boat,  he  is  liable  to  pay  the 
271  *  value  of  the  slave  if  the  slave  do  not  return  :  2.  The  owner 
of  a  passage  boat,  who  has  the  management  of  it,  who  ad- 
vertises for  passage  and  receives  the  passage  money,  is  liable 
for  all  unlawful  acts  and  misdemeanors  and  negligences  of 
the  hands  on  board,  in  the  ordinary  course  of  business,  and 
especially  for  all  wrongs  and  injuries  done  to  third  persons, 
notwithstanding  any  private  order  or  covenant  between  such 
owner  trnd  his  hands  :  3.  Master  is  liable  if  the  slave  enter  by 
stealth  and  conceal  himself,  so  as  to  be  discovered  in  the  usual 
management  of  the  boat :  4.  In  New  Jersey  all  black  men 
are  presumed  to  be  slaves  until  the  contrary  appears.  Many 
cases  cited,  all  English  nearly. 
Stooker  v.  ^  27.  The  master  ordered  A  to  build  a  boat  for  a  ship  he 

Com.  Rep.       commanded,  the  owners  living  in  the  place,  and   A  charged 
the  price  to  him  and  them ;   but  when  he  gave  the  order  he 
did  mention  or  state  who  were  the  owners.     Held,  he  and 
they  were  all  liable. 
iCowen,293-      ^  28.  Assumpsit  for  stores  furnished  by  the  pits,  for  the 
&M^"wh!t- ^*"P  Cadmus,  owned  by  A  and  B,  partners,  and  C  and  D, 
lock  and  oth-   partners.     The  pits,  sold  the  stores  to  A  and  B,  ships'  hus- 
«"•  bands,  on   four  months'  credit.     The   pits,  first  charged   the 

stores  to  all  the  owners  by  name.  A  few  days  after  the  sale, 
the  pits,  rendered  two  bills  to  A  and  B,  charging  them  only^ 
and  about  two  months  after  the  sale  took  their  note  at  an 
extended  credit  of  eight  months,  receipting  for  the  note  as  full 
payment  for  the  stores.  A  and  B  failed.  Pits,  recovered,  C  and 
D  not  being  discharged,  being  once  liable.  They  were  not 
discharged  by  the  delivery  of  said  bills,  or  the  taking  of  said 
note,  that  not  being  satisfaction  till  actually  paid*  Duties,  &lc. 
of  ships'  husbands  examined  ;  but  had  C  and  D  been  injured 
Art.  6.  B.  19  hy  said  transaction  they  would  have  been  discharged.  But 
were  not  C  and  D  injured  by  the  pits',  giving  A  and  B  credit 
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till  they  failed,  and  so  fixed  the  whole  debt  on  C  and  D,  II.  Ch.  47. 
whereas  but  for  such  long  credit  they  might  not  have  been     Art.  5. 
held  but  for  a  moiety.     Do  ship  owners  give  power  to  the       Con. 
ship's  husband,  then,  to  vary  contracts  after  they  are  once    n^^v^^w/ 
made  in  the  usual  course  of  business?     There  is  no  case 
cited  or  found  to  justify  a  ship's  husband  or  a  partner  to  give 
such  a  note  in  such  circumstances,  and  thus  to  vary  the  ori- 
ginal contract  made  with  the  owners,  or  contractors,  without 
their  consent.   Owners  are  sureties  for  each  other ;  if  one  pays 
more  than  his  part  there  is  contribution.     Such  nn  extent  of 
credit  to  the  debtor  till  he  failed,  always  discharges  the  surety, 
or  if  the  principal  fail  and  4wo  sureties  become  liable  to  the 
creditor  and  he  extends  credit  to  one  in  such  manner  till  he 
fails  pending  the  extended  credit  to  him,  the  other  surety  is 
discharged.     See  ch.  169,  and  other  cases.    And  was  not  the 
question,  whether  injured  or  not,  clearly  a  jury  question  ?  The 
note   postponed  the  first  payment.     See  ch.  165.  a.  3.  s.  6. 
Vol.  5. 

§  29.  Masters  and  owners  of  vessels  on  the  high  ep.as  are 
not  common  carriers,  so  as  to  be  liable  to  all  losses  or  injuries 
that  arise  from  any  other  cause  than  the  act  of  God,  or  the 
enemies  of  the  country :  2.  In  an  action   against  the  master 
or  owners  for  loss  or  damage  of  goods  for  other  cause,  it  isto-^y^^'^-^y- 
be  submitted  to  the  jury,  on  the  evidence,  whether  they  used  g  cowen,  26e- 
ordinary  care  and  diligence.     Astor  brought  assumpsit  against  269, error  from 
A  and  A,  for  the  value  of  certain  hear  skins,  shipped  on^*^^™''^^ 
board  the  vessel  of  A  and  A,  at  New  Orleans  for  New  York, 
which  were  destroyed  by  rats  on  the  voyage  :  not  a  sea  peril. 


CHAPTER  XLVIII. 

MINISTERS  AND  RELIGION. 


§  8  con.  On  the  whole,  if  our  system  taxes  the  Jew, 
Catholic,  or  Hindoo,  to  support  the  Protestant  religion,  and 
leaves  either  to  pay  his  own  teacher  besides,  it  so  far  agrees 
in  principle  with  the  English  system,  by  which  dissenters  and 
Catholics  pay  tithes  to  the  established  church,  and  maintain 
their  own  ministers  besides. 

^11  con.  As  recently  as  1828  it  has  been  contended  in 
vindication  of  each  gathered  church,  that  it  is  a  body  politic; 
and  that  it  retains,  under  the  old  colony  and  province  laws,  its 
first  and  separate  vote  in  the  election  and  settlement  of  a 
minister ;  and  that  the  decision  in  Avery's  case  is  erroneous, 
wherein  it  is  held,  the  parish  has,  by  law,  the  exclusive  right  to 
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II.  Ch.  48.  elect  and  contract  with  him.     This  is  indeed  strange,  as  these 
sjrv^v^/    old  laws  are    all  so  expressly  repealed   by  the   statutes  of 
March  4,  1800,  and  June  18,  1811.     Equally  singular  that 
any  one  should  urge  the  church  can  choose  a  pastor  and  the 
parish  a  minister.     It  is  conceived  tnat  though  the  church 
could  so  elect  under  those  old  laws,  yet  it  never  was  so  a 
body  politic  as  to  sue  and  be  sued,  make  a  naoney  contract,  or 
vote,  assess,  and  collect  a  tax,  clearly  not  after  1662,  when 
church  members  alone  ceased  to  be  voters  and  others  became 
voters  too.     In  advocating  the  ancient  power  of  the  church, 
despotic  till   1662,  the  power  of  the  town  has,  by  mistake, 
been  ascribed  to  the  church,  as  in  the  case  of  one  Briscoe  of 
Watertown,  A.  D.  1642,  who  was  taxed  towards  the  minis- 
ter's salary,  and  complained  and  wrote  against  the  tax.     Gov- 
ernor Winthrop  and  Hubbard  speak  of  it  as  a  tax  voted  and . 
assessed  by  the  church  ;  but  it  seems  now,  on  examining  the 
Watertown  record,  it  was  a  tax  voted  by  the  toiony  in  a  town 
meeting,  in  which  town  officers  were  chosen.     As  then  only 
ch"«jh  members  were  voters  in  town    meetings,    Winthrop 
might  not  be  attentive  to  distinguish  the  acts  and  votes  of  the 
toum  and  those  of  the  church ;  and  as  he  confounded  them  in 
Briscoe's  case  it  is  probable  he  did  in  other  cases.     I  have 
never  seen  the  least  evidence  that  a  church,  as  such,  ever  ex- 
ercised dvil  power  as  a  body  politic,  as  to  sue  or  be  sued  and 
defend,  or  to  use  a  seal,  to  make  money  contracts,  buy  or  sell 
land,  or  vote  and  assess  taxes.     No  doubt  church  members 
alone  voted  the  tax  in  Briscoe's  case,  because  then  they  alone 
were  voters  in  any  case.     Though  the  church,  as  a  church, 
had  power  to  act  by  vote,  it  was  only  in  church  order  and 
discipline,  but  whenever  they  acted  in  matters  o( property  and 
civil  rights,  they  acted  and  voted  as  a  toum.     But  most  clear 
it  is,  that  whatever  the  church,  as  such,  might  do  under  those 
old  laws,  is  now  of  no  importance,  as  those  old  laws  have  all 
been  actually  repealed,  and  new  laws  enacted  on  the  subject  in 
conformity  to  the  constitution  of  1780. 
1  Green].  102-      §  12  con.   Who  is  a  minister  of  the  gospel.     A  person 
i^Bff  cr'^*  h  ®'®^^®^  ^y  ^  Methodist  society  to  be  one  of  their  local  preach- 
ers,  and  ordained  as  a  deacon  of   the  Methodist  episcopal 
church,  is  such  minister,  within  the  meaning  of  the  statute  of 
1811,  c.  6,  though   he  have  no  authority  to  administer  the 
sacrament  of  the  communion  :  2.  It  is  sufficient  he  be  settled 
over  a  religious  society,  though  composed  of  members  residing 
in  different  towns :  3.  Not  necessary  it  be  legally  bound,  as 
such  society,  to  pay  him  any  fixed  salary.     Who  is  a  settled 
ordained  minister  to  marry,  see  Marriage,  ch.  46.  a.  2. 
<J  14  con.  Assumpsit  on  the  following  note  of  the  deft's. 
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testator  :  *  DedhtnH  June  1»  1811,  borrowed  and  reomved  ofU.  Ch.  48. 
Willard  Gay,  esquire,  treasurer  of  the  third  parish  in  Ded- 
ham,  seventy  five  dollars,  which  sum  I  promise  to  repay  him,'Piclr- 
or  his  successor  in  9aid  office,  according  to  the  conditions  of  a  ^^^^r  c^ 
donation  made  to  said  parbh,  and  accepted  by  them,  by  a  the  third  par- 
vote  passed  May  SOth  1811,  and  recorded  in  the  parish  book  *■'' *JJ^^*" 
of  records,  reference  thereto  being  had,  with  interest  on  the'*     "^"''• 
first  day  of  March,  annually.'     Held,   1.  This  was  a  valid 
note :  2.  It  is  legal  for  several  of  tlie  inhabitants  of  a  parish 
by  subscription  to  create  a  fund  for  ever  for  parish  purposes 
to  be  managed  by  trustees  :  3.  There  was  a  good  considera- 
tion stated  in  the  note  :  4.  That  this  the  deft,  could  not  con* 
tradict :  5.  That  the  parish  had  m  right  of  action  in  this  fomi 
in  the  name  of  the  treasurer  for  the  time  being  :  6.  That  the 
trustees,  in  case  of  neglect,  may  be  compelled  by  a  bill  in 
chancery  to  appropriate  the  fund  according  to  the  intentions  of 
the  donors. 

^21  con.  Lands  granted  to  fiiturt  ptotu  tuesy  remain  iai  Oreenl.  87i- 
the  grantors  till,  &c. ;  as  where  three  proprietors  in  1780,^^»^''*Pj*WJ» 
granted  three  hundred  acres  of  land  *  for  the  sole  use  and  v!%ibury. 
benefit  of  the  gospel  congregational  ministry,  for  the  sole  use 
of  the  ministry,  so  soon  as  there  sliall  be  one  ordained  and 
settled  properly  in  that  part  of  the  town  which  lays,  be.' 
meant  as  a  parsonage,  8cc.  Held,  1.  The  right  to  the  posses* 
sion  remained  in  the  grantor  until  such  ministry  came  into  ex- 
istence :  2.  If  a  disseisin,  in  the  mean  time,  the  said  proprie- 
tors could  maintain  in  a  writ  of  entry,  counting,  generally,  on 
their  own  seisin :  3.  But  they  could  not  resume  the  grant, 
nor  could  they  alienate  the  lands  without  such  consent  as  is 
necessary  for  the  alienation  of  other  church  property :  4.  In 
a  real  action  th^  tenant  is  not  admitted  to  show  a  title  ii^any 
person  other  than  the  demandants,  unless  he  can  derive  titls 
from  such  person  to  himself,  by  legal  conveyance,  or  operation 
of  law.  The  great  principle  truly  and  correctly  held,  was, 
that  the  fee  remained  in  the  proprietors,  the  grantors,  and  not 
in  abeyance^  till  there  should  be  a  parbh  and  a  congr^ational 
ministry  to  take.     See  Abeyance. 

§  22  con.  In  January  1816,  the  pit.  left  a  congregational  17  Ma».  R. 
society  in  Lancaster  and  joined  a  Universalist  society  ;  on  this*^^— ®^' 
act  of  June  18,  1811,  decided  he  was  not  liable  to  be  assessed 
in  a  tax  granted  by  the  parish  for  the  payment  of  a  debt  in- 
curred under  a  vote  of  it  before  he  separated  from  it.  By 
this  statute  he  could  not  be  taxed  after  he  obtained  his  certifi- 
cate prescribed  by  it. 

As  the  law  was,  before  the  main  stat.  1821,  ch.  135,  ^^^y\^'^^'  ^~ 
person  resident  within  the  limits  of  a  territorial  parish,  if  otb*  q(^    *' 
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II.  Ch.  48.  cruise  qualified,  was  ipso  facto  a  member  of  the  same,  iiniess* 
N^^-v^^  he  was  regularly  united,  as  a,  member,  to  some  poll  parUh  : 
2.  On  ceasing  to  be  a  member  of  sucli  poll  parish,  he  imme- 
diately becomes  a  member  of  the  territorial  parish  within 
which  he  resides,  unless  such  secession  be  colorable  and  fraud" 
Mleni.  The  law  is  still  such  in  Massachusetts  ;  Lord's /rcittc/o 
ulent  intention  was  in  seceding  from  a  B.iptist  poll  parish,  and 
rejoining  the  territorial  parish,  to  dissolve  it,  and  transfix  its 
lands  to  the  town  of  Lebanon ;  this  he  declared  to  be  the  in- 
tention of  himself  and  otliers.  As  his  intention  was  fraudu- 
lent, his  secession  was  not  effectual,  but  he  remained  a  mem- 
ber of  the  poll  parish. 

§  27  con.  Assumpsit  for  money  had  and  received  against  a 
parish^  tax  being  void. 
4  Pick  861—       ^^^'  ^^®  *  member  of  the  Brattle  Street  Society  in  Boston, 
365,Sumnero.  and  had  an  estate  in  said  parish  in  Dorchester,. and  became  a 
First  Patish  in  resident  on  it,  was  assessed  in  1824,  $49,63,  goods  sold,  &M5. 
ore  Mter.     ^^j  money  paid  into  the  parish  treasury.     Held,  1.  He  hav- 
ing on  Stat.    1811,  ch.  6,  filed  a  certificate  with  the  city  clerk 
of  Boston,  of  membership  in  said  society,  obtained  April  22, 
1822,  from  its  committee,  and  removed  to  Dorchester,  before 
passing  tho  statute,  1823*,  ch.  106,  was  not  obliged  to  file  a 
certificate  under  said  statute  with  the  clerk  of  the  oldest  soci- 
ety in  Dorchester,  in  order  to  exempt  himself  from  taxation 
by  that  society  :  2.  The  tax  levied  by  it  on  his  property  might 
be  recovered  back  in  this  actidn.     This  stat.  1823,  ch.  106, 
wa$  enacted  Feb.  16,  1824. 

Trespass  against  assessors  of  the  4th  religious  society  in 
405,^Gfige  vi  Newburyport,  for  illegal  tax  on  the  ph's.  pew,  and  on  his  poll 
Currier  &  al.  and  estate,  he  not  being  a  member,  8ic.  Held,  they  were 
liable  in  trespass,  they  not  being  within  stat.  1823,  ch.  138,  s. 
5,  that  provides  in  certain  cases  assessors  shall  be  responsible 
only  for  their  own  integrity  and  fidelity  :  2.  Where  a  person 
separates  from  one  religious  society  and  jriins  another,  filing  with 
the  clerk  of  the  society  left,  a  certificate  of  the  facts  under 
the  hand  of  the  clerk  of  the  society  he  elects  to  join,  is  conclu- 
sive evidence  of  his  having  ceased  to  be  a  member  of  the  for- 
mer society  :  3.  A  limited  privilege  granted  by  a  special  statute 
to  a  few  individuals,  is  merged  in  more  enlarged  privileges 
secured  to  all  the  inhabitants  of  the  Commonwealth,  by  a  sub- 
sequent general  statute,  as  that  of  Feb.  16,  1824,  (ch.  106) 
the  second  section  in  which  provides  that  *  any  person  may 
separate  from  one  religious  society  and  join  another,  either  of 
the  same,  or  of  a  different  denomination,  by  filing  with  the 
clerk  of  the  society  left,  a  certificate  of  the  fact,  under  the 
jiand  of  the  cjerk  of  the  society  which  such  person  elects  to 
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join.'  The  same  section  further  provides  that  "any  person II.  Ch.  48. 
who  may  come  to  dwell  in  any  town  in  this  Commonwealth,  s^s/>^/ 
shsll  be  deemed  and  taken  to  be  a  member  of  the  oldest  reli- 
gions society  in  said  town,  unless  such  person  shall,' previous  to 
the  first  day  of  May  following,  file  with  the  clerk  of  such  re* 
ligious  aociciy,  a  certificate  that  he  or  she  has  joined  him  or 
herself  to,  and  is  a  member  of  some  other  religious  society 
within  the  Commonwealth,  under  the  hand  of  the  clerk  there- 
of.' The  third  section  provides  that  *  it  shall  be  the  duly  of 
the  assessors  of  every  parish,  precinct,  or  religious  society  in 
this  Commonwealth,  in  assessing  or  levying  taxes  for  the  sup- 
port of  public  worship,  and  all  charges  incident  thereto,  to  as- 
sess all  the  property  both  real  and  personal,  (not  exempted  by 
law  from  taxation)  of  all  the  members  thereof,  wherever  the 
same  may  he  situated,  within  this  Commonwealth,'  and  his 
properly  can  be  taxed  in  no  other  religious  society.  The  act 
February  21,  1824,  (ch.  138)  s.  5,  makes  all  assessors  liable 
*  only  for  their  own  integrity  and  fidelity,'  '  but  the  liability,  if 
any,  shall  rest  solely  with  said  city,  town,  district,  parish,  or 
religious  society.' 

^  32  con.  And  this  first  parish  succeeds  to  all  the  parochial 
rights  the  town  had  ;  as  where  lands  were  granted  to  the  town 
of  Winihrop,  for  the  use  of  the  ministry.  By  a  resolve  of  the 
iegislciture,  the  lands  were  sold  and  notes  taken  to  the  town, 
to  apply  the  interest  yearly,  to  the  use  of  the  ministry;  after- 
wards a  ))o]l  parish  was  formed  in  the  town,  whence  the  resi- 
due became  a  district,  and  the  first  parish.  Held,  this  residue, 
then  the  first  parish,  succeeded  to  all  the  parochial  rights  and 
duties  of  the  town,  and  recovered  of  the  town  the  monies  and 
interest  arising  from  the  sales  of  the  lands.  First  parishes  so 
formed  on  Mass.  stat.  1786,  ch.  10,  s.  5 ;  and  a  poll  parish  is 
sufficient.  Minot  v.  Curtis  &  al.  ch.  59,  a.  9,  s.  9  ;  4  Pick. 
222—227. 

Trespass  for  breaking  the  pit's,  close,  &c.     Held,  the  dea-8Grecni.  248- 
cons  of  the  societies  of  the  Shakers  are  capable  of  taking  and  ?f  *j/"*'bJ^'^ 
holding  lands  in  succession,  ivithin  the  meaning  of  said  act  of       '   ' 
February  20,  1786,  (ch.  51),  and  Maine  act,  1821,  ch.  135  ; 
allowed  to  amend   and  declare  as  deacons  and  overseers,  &£c. 
Members  made  witnesses  by  releases  as  to  damages  and  costs 
in  the  action. 

§  43.  In  Maryland,  all  religious  sects,  by  the  form  of  gov- 
ernment, being  Christians,  are  put  on  an  equal  footing,  and 
equally  protected  in  their  religious  liberty,  and  Christianity  is 
the  established  religion  ;  and  every  endowed  minister  of  any 
christian  sect,  wrongfully  dispossessed  of  his  pulpit,  may  have 
a  mandumus  to  be  restored  to  bis  functions,  and  to  the  temporal 
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H.  Ch.  48.  rights  with  which  he  is  endowed.     4  Har^  h  M'H.  429-456, 

>,^v<^i^     Runkel  o.  Wenemiller  :  see  the  form  of  the  writ  from  the 

General  Court,  and  all  the  particular  proceedings. 

16  Mass.  R.         ^  44.  This  was  an  action  of  replevin,  by  the  pits,  as  dea- 

488-622,Baker  eons  of  the  first  chufch  in  Dedham,  to  recover  sundry  bonds 

.  V.    ales.  ^^ J  other  securities  for  the  payment  of  money,  together  with 

the  records  and  documents  of  the  said  church.     The  points 

decided  were,  that  replevin  lies  for  an  unlawful  detainer  only  : 

2.  Whene  the  members  of  a  congregational  church  separate 

from  the  vuginiiy  of  the  parish,  the  members  of  the  church 

who  remain,  though  a  minority  of  it  constitute  the  church  in 

such  parish,  and  retain  the  rights  and  property  belonging  to  it. 

Parker,  C«  J.  tn  about  thirty  pages,  as  reported,  ezamioed 

¥ery  fulfy  all  the  first  principles  of  our  parish  system. 

16  Mais.  R.  §  45.  Oiie^s  being  assessed  in  the  last  parish  tax,  the 
**^-  amount  required  by  the  slat.  1786,ch.  10,  is  the  only  evidence 

of  bis  right  to  vote  in  a  parish  meeting. 

17  Mass.  R.  %  46..  Trespass  for  taking  down  the  pit's,  pew  in  the  first 
^^^^,  09.J  parisli  in  Dedham  ;  facts  agreed.  The  parish,  by  a  committee, 
*'       ^^'        proceeded  regularly  to  take  down  all  the  pews;  each  pew 

was  appraised,,  &c.  The  parish  was  ready  to  pay  the  pit.  the 
appraised  value  of  his  ;  the  court  decided,  1.  A  parish  is  the 
sole  owner  of  the  soil  under  their  meetinghouse,  and  of  the 
building  :^  2.  A  pew  holder  has  an  exclusive  right  to  occupy 
liis  pew :  3.  He  may  have  trespass  or  a  writ  of  entry  against 
any  one  who  disturbs  him  in  it :  4.  The  parish  may,  when 
necessary,  take  down  the  house  and  rebuild  on  the  same 
ground :  5.  May  alter  the  form  of  it  to  make  it  more  conve- 
nient :  6.  If  in  doing  this  the  pews  are  destroyed,  the  parish 
must  provide  an  indemnity  for  the  pew  holders,  on  just  and 
equitable  principles :  7.  It  is  a  necessary  condition  of  the 
property  m  a  pew,  that  it  shall  be  subject  to  tbe  regulations  of 
the  parish  for  useful  purposes.  The  slat,  of  1817,  ch,  189, 
seems  to  have  affirmed  these  principles.  1  Pick.  R.  102— 
105  :  same  principles  in  substance.  Pages  91-102,  Milford 
V.  Godfrey  &  al. :  where  an  ancient  precinct  may  reorganize 
themselves^  and  lawfully  pull  down  their  ancient  meeting- 
bouse,  though  the  town  bad  possessed  it  quietly  35  years. 
There  was  some  evidence,  not  much,  the  town  possessed  a«  the 
agent  of  the  precincts,  and  at  times,  recognised  its  rights. 
1  Pick.  R.  169.  ^  ^^*  ^hcre  a  parish  has  built  a  meetinghouse  and  sold 
the  pews,  an  execution  against  the  corporation  cannot  be  ex- 
tended on  the  pulpit,  it  goes  widi  the  pews,  &c. 
16  Mass.  R.  %  43.  Pita,  in  error,  assessors  of  the  first  parish  in  Dracut, 
21S— 216.  aasesaed  the  lands  of  the  deft,  in  error,  lying  in  said  parish,  he 
hoiog  an  inhabitant  of  Me^aea;  on  tbe  sutute  June  1^  1611, 
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(ch.  6.)  Held,  the  assessment  was  well  made,  and  that  the  II.  Ch.  48. 
hnda  of  non-residents  were  within  the  act.  The  tax  was  levied  4f^,„/\^^s 
by  distress,  and  the  deft,  in  error,  original  pit.  brought  treq)a8B. 
Assessors  justiBed  as  such ;  pit.  replied  below  he  was  a  member 
of  a  r^uiar  Bapdst  Society  in  Mathuen,  a  different  seetj  and 
show  a  proper  certificate  filed.  Deft,  demurred,  and  he  had 
judgment  in  the  cominoa  pleas.  Assessors  brought  error,  and 
it  is  said,  judgment  afiirmed;  roust  mean  reversed. 

^  49.  Mauu&cturing  corporations  are  not  liable  to  be  taxed  ^  ^f!!:  ^' 
for  their  personal  estate  or  stock,  employed  by  them  in  the  towns    *'^®^ 
where  their  manufactories  are  establiidied,  to  the  parishes,  or  in 
other  mmMier.     See  Salem  Iron  Factory  Company  v,  inhabi- 
tant of  Denvers. 

^  50.  Under  statute  1811,  ch.  6,  s.  2.  a  person  may  leave  t  Ptek.  R.  %48 
one  religious  society  and  join  another  of  the  same  denomination,  b^^'t?^". 
and  filing  a  certificate  in  pursuance  of  the  act,  is  exempted  from  «.  Hoibroook ' 
taxation  in  the  society  he  leaves.     It  bad  previously  been  de-  &  ki- 
dded this  act  is  constitutional,  so  the  important  doubt,  previously, 
removed. 

^   51.   Trespass  de  bonis  asportaiis   against   assessors  of 
Granby.     Justification  as  such  in  1822,  goods  distrained,  &c.  ^  ^n^'n^ji^ 
Held,  a  person  ordained  as  a  congregational  minister  in  Connec-^  ^i^  ^  ^J 
ticut,  dismissed  in  regular  standing,  and  installed  over  a  town  in 
this  State,  is  within  Massachusetts  act  of  1821,  ch.  6  ;  exempt- 
ing settled  ministers  from  taxation. 

§  52.  Facts  agreed ;  and  held,  land  given  to  a  town  f^**  ^®  •  pi  u  »  «o 
use  of  *  the  ministry,'  may,  with  the  leave  of  the  legislature,  er,  Humphrey 
and  consent  of  all  parties  interested,  be  appropriated  to  the  sup-o.  Whitaey. 
port  of  several  ministers  settled  over  distinct  parts  of  the  same 
town-*-supposed  the  donor's  purpose  is  preserved.     The  do- 
nation was  general  to  the  use  of  the  ministry,  including  any 
chrisdan  ministry  ;-^in  fact,  for  the  benefit  of  the  christian  in- 
habitants within  the  bounds  of  that  township ;   and  the  new  ap- 
propriation was  so  in  reality,  varied  in  form  only. 

Held,  a  parish  may  receive  and  hold  property  for  the  support 
of  schoofs}  so  is  Massachusetts  statute  1789,  ch.  19,  s.  5.  3 
Pick.  232-246,  Fnrst  Parish  in  Sutton  r.  Cole. 

^  53.  A  parbh  has  a  right  to  take  down  a  meetinghouse  in 
order  to  rebuild,  without  conforming  to  the  act  of  1817,  ch.  s  Pick.  844^ 
189,  which  is  intended  only  for  proprietors  o/*  churches.  ^^• 

§  54.  In  Maine,  a  town  in  which  there  is  no  parish,  can  vote 
and  raise  taxes  for  religious  instruction.  3  Greenl.  88-91,  Alna 
c.Plumer. 

^  55.  Decided,  that  the  title  to  lands,  given  to  towns  for  the 
use  of  the  ministry,  is  not  regulated   in  New  Hampshire  by  |^'  ^'SS^' 
statute ;  and  when  a  new  town  is  formed  by  |>art  of  an  old  one,  ||,|  doe.  9^ 
.  and  such  lands  CrU  widua  the  new  town,  it  acquires  only  jurisdic-  WUum. 
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II.  Ch.  48.  tion,  and  not  title  to  them.  Also  held,  a  person  belongs  to  the 
v^^>^^.«^^  ministry,  who  has  once  been  admitted  to  preach,  according  to 
p.  26S,  l^n-  forms  of  the  sects  to  which  he  belongs ;  and  if  he  has  been  once 
donderry  o.  ordained  according  to  the  same  forms,  he  remains  a  minister 
Chester.  ^j|j  (jisfranchised,  whether  settled  or  not  over  any  particular 
pp.  603-516,  parish  or  society.  Held,  if  lands  given  to  a  town  for.tlie  use  of 
Bap!iJt  Soc-  V,  jjjg  ministry,  be  afterwards  sold  by  the  town,  the  town,  as  a 
^'^'  civil  corporation,  has  the  control  over  the  fimds,  and  is  not  lia- 

ble for  any  part  of  them  in  an  action  by  a  religious  society  within 
the  town. 

^  56.  In  New  York,  Synod's  decision  final.     The  classes  of 

S^^Truslelwof  ^"  ^^P®^^^  ^'9  *  minister  of  that  church  at  C,  for  immoral 
the  Dutch       conduct.     He  appealed  to  the  Synod ^  (the  highest  tribunal  of 
Reforiiied        the  church ;)  this  reversed  the  decision  of  the  classes.     Held, 
Jobiuk^R.^.   ^^*®  reversal  was  final;    and  all  the  classes  did  afterwards,  did 
not  aflfect  the  case.     W.  was  restored  to  the  ministry.     Hence 
D.,  who  subscribed  a  certain  sum  for  the  support  of  the  minister 
of  the  Church  at  C,  *  as  long  as  W.  remained  the  regular  min- 
ister,' was  liable  to  pay  the  }  mount  of  his  subscription. 

As  to  religion  in  Virginia  ;  9  Wheat.  446-469,  Mason's  case. 
The  powers  of  the  vestry,  &^.,  as  to  title  to  lands. 
6  Pirlc.  469'      ^  57.  Assumpsit  for  a  year's  salary,  ending  Sept.  24,  1826; 
479,  Thofnp-    also  $4000  money  had  and  received  :  plea  general  issue  :  •  ph. 
Catiwiic  Con-  ^^^  ordained  Sept.  24,  1800  :  he  had  a  stated  salary,  but  raised 
grcKational      from  $350  to  $500:  points  decided;  1.  If  the  parish  exclude 
Sopjety  in  Re-  Iijqi  fropfi  the  meetinghouse,  it  is  sufficient  he  preaches  in  private 
houses:  %.  A  devise  of  land  towards  the  support  of  public  worship, 
for  the  benefit  of  the  inhabitants  of  a  precinct ;  the  estate  to  be 
leased,  and  the  yearly  income  to  be  paid  to  the  minister.    On  his 
ordination  they  vote  him  a  fixed  salary  and  increase  it,  and  he  re- 
ceives it  many  years,  making  no  claim  to  the  devise,  though 
exceeding  the  salary.     The  devise  was  to  them,  and  lie  had 
no  title  to  the  income.    3.  As  to  the  dissolution  of  the  contract, 
see  Fuller  v.  Princetovvn,  &c.  above  ;    parol  evidence  admitted 
to  prove  he  gave  up  said  income.    4.  After  they  voted  to  dis- 
miss tlie  ph.,  they  c^uld  not  introduce  evidence  of  his  miscon- 
duct, not  made  the  ground  of  charge  against  him  in  the  vote 
of  dismissal,  for  gross  imcnoralities,  without  a  council. 


CHAPTER  XLIX. 

OFFICERS*  FEES,  &c. 


1  Hop.  Ch.  R.  §  9  con.  Held,  1.  Naval,  and  other  officers  in  public  trust, 
J^^'^^^l^^ cannot  legally  make  contracts  for  their  private  advantage:  2. 
ai.  *  An  officer  of  the  navy  cannot  bargain  to  discharge  a  public 
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dirty,  for  a  private  reward,'  as  to  receive  a  reward  for  protecting  U.  Ch.  49. 
private  property  on  the  ocean,  &c. :  3.  Such  an  agreement  v,^^.-^/ 
is  corrupt  and  void,  and  a  fraud  on  the  United  States  and  other 
nations :  4.  Contrary  to  the  twentysecond  article  of  the  navy 
regulations ;  5.  And,  generally,  when  the  law  of  the  land  fixes 
a  compcn3ation  for  public  service,  it  excludes,  necessarily,  all 
other  compensation  :  6.  No  contract  made  in  violation  of  the 
law  to  which  the  parties  are  subject,  is  valid. 

§  12  con.  Huw  a  referee  mtut  sue  for  his  fees.    Assumpsit  for2  Grccni.  aei- 
fees.  -  Held,  1.  Referees  need  not  join  in  an  action  for  them  :?^*  Butman 
2.  An  action  by  one,  lies,  not  against  the  parties  jointly,  but  Abbot!*^'  *' 
must  be  against  the  person  or  persons  making  the  demand  :   3. 
If  two  be  sued  on  a  j^Ant  promise,  and  one  alone  appears,  the 
general  issue  is,  that  he  and  the  other  deft,  did  not  promise,  &lc. 
In  judicial  proceedings  it  belongs  to  the  pit.  to  advance  fees. 

The  sherift'  cannot  assign  fee  bills  to  his  deputy,  or  to  any  Jones  «.  Com- 
other  person,  so  as  to  enable  the  assignee  to  sue  in  his  own  nionweaiih,  2 
name.  ^"•3«>- 

^14  con.  Decided  it  is  no  defence  in  debt  on  the  fee  bill,  Ma«.  R.  410-. 
(sect.  66,)  that  many  other  officers  of  the  same  coumy,  habitu-*i2. 
ally  received  greater  fees  than  those  the  deft,  has  taken,  &c. 

Debt  on  statute  1795,  ch.  41,  for  penalties.    Held,  an  officer  i  Pick.  R.  ITI 
does  not  incur  them  by  taking  fees  on  an  execution  not  served  : —*''''• 

2.  Penalty  is  incurred  if  he  takes  as  compensation  for  extra 
trouble,  greater  fees  for  levying  execution  than  the  law  allows : 

3.  In  an  action  on  the  statute,  evidence  of  a  usage  to  take  such 
extra  fees  is  inadmissible. 

A  constable  to  entitle  himself  to  his  fee  on  an  execution,  must  2  Cowcn,  42t 
levy  the  money,  except  where  he  is  prevented  by  the  pit's,  act, — *24. 
or  by  operation  of  law :  2.  The  same  law  that  governs  sheriAs 
in  the  execution  of  process  from  the  higher  courts,  governs 
constables  in  the  execution  of  a  justice's  process,  except  where 
some  statute  intervenes :  3.  If  so  prevented  by  the  pit.,  he  may 
recover  his  fees  though  he  has  only  levied  and  not  sold :  4. 
Must  levy  and  sell  in  due  time :  5.  If  no  bidders  attend,  must 
postpone  the  sale,  and  notify  the  pit.  who  ought  to  attend  and 
bid  himself.  If  he  do  not,  the  constable  is  excused  in  returning 
the  property  remains  for  want  of  buyers :  6.  (Material)  so  ex- 
cused in  so  returning,  if  he  cannot  sell  ^  but  at  a  great  sacrifice : 
7.  Yet  after  iliis,  he  must  proceed  to  sell  the  first  opportunity, 
and  if  he  do  not  sell  within  thirty  days,  he  loses  his  lien,  as 
against  other  executions.  Thirty  days  to  sell  is  by  statute. 
Cases  cited;  4  Mass.  R.  413;  1  Caines.  192;  1  Cowen, 
256 :  5  Johns.  R.  252 ;  3  Camp.  524  ;  1  Bos.  &  P.  359  ;  13 
Johns.  249 ;  14  id.  223,  &c. 

^  35.  The  parents  of  a  child,  a  few  years  old,  died,  and^ 
some  property,  but  no  executor,  nor  person  to  take  caw^ 
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II.  Ch.  49.  child.  A  poor  woman  took  the  child  and  supported  it  a  year  $ 
then  administration  was  granted  on  the  estate.  Siie  recovered 
of  the  administrator  for  her  expenses  and  trouble,  as  her  poverty 
rebutted  the  presumption  of  a  gratuity,  and  the  court  thougbt 
the  policy  and  humanity  of  the  law  was  in  her  iieivor.  Seras 
to  be  a  just  judgment,  though  a  new  case.  The  deft*,  made  no 
express  promise,  nor  the  father  any,  nor  did  the  law  raise  any 
inipled  promise  by  him  nor  by  the  administrator ;  no  previoos  or 
subsequent  assent  appears  on  his  part.  It  not  being  gratuitous 
on  the  poor  woman's  part,  did  not  take  this  case  out  of  that  of 
Jones  and  Wilson.  In-  fact,  the  poor  woman's  case  seems  ta 
have  been  a  righteous  one,  but  sui  generis, 
'§  36.  JSTo  implied  promise  ascainst  express  disseni :  as  where 
^  the  party  attempted  to  be  charged,  expressly  protests  against 
being  charged,  the  law  raises  no  implied  promise,  or  where  the 
party  attempted  to  be  chained  as  a  coimty,  with  expenses  of 
a  road,  &c.,  and  the  sessions  of  the  county  expressly  direct  the 
,  expenses  to  be  paid  by  the  petitioners  who  were  the  conHnis* 
sioners  of  the  government  for  the  road  from  Maine  lo  Lower 
Canada.  The  case  in  principle  was,  A  employs  B  to  perform 
a  service,  and  at  the  same  time,  tells  him  he  must  look  ta  G  for 
payment.  B  makes  no  objection,  and  performs  the  service.  C 
refuses  to  pay,  and  B  sues  A  and  is  nonsuited.  B  may  see  to  his 
pay  before  he  performs  the  service.  See  Whiting  t;.  Sullivan, 
ch.  9,  a.  22,  s.  4. 
2  N.  H.  Rep.  ^  37.  A  penalty  is  not  incurred  by  an  officer,  if  be  take  a 
^'  compensation  for  services  not  speciGed  in  the  fee  bill :  2.  But 

Walker  o.         t  •       r  .  i        •  *  •>.  p      . 

Ham.  "  excessive  lees  are  taken  m  any  case,  assun^pstt  ues  to  recover 

back  the  excess. 

2  N.  H.  Rep.       ^  3S.  An  election  to  an  office  is  the  essential  part  of  the  ap- 

^^'  pointment ;  but  to  fill  the  office  there  must  be  an  acceptance  of 

the  trust,  and  in  some  cases  an  oath  of  office  taken  :  2.  Once 

filled,  is  not  vacant  till  the  legal  term  of  service  is  expired,  or 

till  death,  resignation,  or  removal  of  the  incumbent :  3.  Those 

who  appoint  or  recognize  a  person  as  an  officer,  are  estop oed 

Johnson  v.       afterwards,  to  question  the  legality  of  the  appointment.     The 

^Jly"mf  ^^'   sale  of  the  office  of  constable,  or  any  other  public  elective  office, 

p  017.  Mere-    .  ii.  •''.  iri.* 

diUi  V.  Ladd.  18  contrary  to  sound  pohcy,  and  a  notice  executed  for  the  price 
is  void :  1  Serg.  &  R.  505 ;  4  do.  291 ;  no  fee  but  in  the  fee 
biU. 


CHAPTER  L. 

ORDERS,  CHECKS,  &c. 


84?cSji?^     ^  ^  ^^-  "December  15,  1808,  Stephen  Higginson  &  Co. 
Higginaon  h!  VTote  a  letter  to  Thomas  and  Adfian  Cremer,  Rotterdam^ 

aL 


^     • 
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saying  *  our  friends  .and  connexions  Messrs  Stephen  and II.  Cu^  50. 
Henry  Higginson,  contemplate,  under  certain  circumstances,^  n^'-v^^ 
making  a  considerable,  purckase  of  goods  on  the  continent, 
they  widied  to  obtain  a  letter  of  credit  from  us  to  increase  their 
means,  -and  to  be  used  or  not,  as  cirqumstances  may  require. 
As  we  are  now  indebted  to  you,  and  have  no  funds  on  the 
continent  of  Europe,  we  told  theni  we  could  not  give  a  posi- 
tive letter  of  credit  for  any  sum,  but  that  we  bad  na  do^ibl; 
you  would  be  dbposed  to  furnish  them  with,  funds  under -oui^ 
guaranty.  The  object  of  the  present  letter  is,*  therefore*  to 
request  you,  if  convenient,  to  furnish  them  with  any  sum  they 
may  want,  as  far  as  $50,000,  say  |t50,000<  They  will  reim- 
burse you  the  amount  they  receive,^. together  with  interest,  as  ' 
soon  as  arrangements  can  be  made  to  do  it ;  and  as  oui*  em-  , 
bargo  cannot  be  continued  much  longer,  .we  apprehend  there 
will  be  no  difficulty  in  the  case ;  we  shall  hold  ourselves  an- 
swerable to  you  for  the. amount.'  Held,  1.  This  was  not  an 
absolute  original  undertaking,  but  a  guaranty :  2.  That  it 
covered  advances  only  to  the  two  partners^  on  partnership 
account,  and  not  any  to  either  of  the  partners  separately^  on 
bis  Mcparate  account :  3.  The  guaranty  ceased  on  thie  dissolu- 
tion of  the  partnership,  and  after  notice  thereof,  no  advance 
made,  charged  the  guarantors :  4.  The  guaranty  authorized 
but  one  advance  of  $50,000  in  aH  :  5.  As  to  applying  pay- 
ments, the  common  principles  :  6r  When  money  is  advanced 
to  a  partnership  under  guaranty,  and  that  is  dissolved,  and  the 
debt  is  then  carried  at  their  request,  to  their  separate  accounts, 
and  the  creditor  discharges  the  partnership  account  in  the  usual 
form,  and  no  notice  thereof  is  given  to  the  guarantor,  he  is 
discharged  :  7.  If  on  a  letter  of  guaranty  addressed  to  A, 
he  makes  advances,  A  is  bound  to  give  notice  thereof,  in  a 
reasonable  time,  to  the  guarantor,  otherwise  he  will  be  dis- 
charged. 

A  guarantor  is  held,  as  is  a  surety,  to  nothing  but  what  he 
assents  to.  It  is  clear  in  this  case,  the  defts.  never  assented  to 
the  separate  credits  or  advances,  or  to  the  extended  credits. 

^13  con.  The  deft,  wrote  on  the  back  of  a  negotiable  2  Greenl.  asi- 
note,  thus,-*  I  guaranty  the  payment  of  the  within  note,  in  six^»  Cobb.  Sl 
months,  Thomas  Little,  June  3,  1817.'     Held  to  be  an  abso-''' ""'  ""'•• 
lute  and  original  undertaking,  hence  his  duty  to  see  the  maker 
paid  it  at  the  time  due,  or  to  take  notice  of  his  neglect,  and 
pay  it  himself.     Sometimes  a  guaranty  is  conditional,  as  in 
Tyler  v.  Binney,  ch.  20,  a.  21,  s.  49,  vol  1. 

This  was  assumpsit  on  a  promissory  note  payable  to  A  or  4  Pick,  sii— 
order  on  demand,  signed  by  B,  and  endorsed  in  blank  to  C.gjf^®""^'"'^ 
The  payee  may  sue  C,  as  original  promissor,  or  as  guarantor  : 

VOL.  IX.  -  23 
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II.  Ch.  60. 4  Pick.  38-388,  may  sue  C  as  guarantor,  not  as  original 

N«.^^v^-^w/     promissor. 

i2Wheat.5i5-      Case  of  guaranty.     A  letter  written  to  one  partner  by  a 

mond^'^Prost-  ^^^^^^  engaging  to  guaranty   promises  of  his  son,  construed  to 

man.  extend  to  the  partnership,  it  being  proved  the  transactions  to 

which  the  letter  related,  were  with  the  partners.     A  judgment 

against  the  principal,  is  evidence  against  the  guarantor,  that 

may  be  admitted  to  certain  purposes.     Green  r.  New  River 

Company,  ch.  90,  a.  9,  s.  2  ;  Higham  v.  Ridgeway,  eh.  81, 

a.  5,  s.  16;  17  Johns.  R.  134 — 326,  due  demand. 

^16  con.  How  the  drawer^ a  property  in  a  check  may  eon- 

iBarn.lLCref.  tinue.     The  deft,  agreed  to  lend  £200  to  A  and  B  for  a  spe- 

*"^'  cifie  purpose,  and  drew  a  check  on  his  banker  for  that  sum, 

»    and  Selivered  it  to  them  before  they  became  bankrupts.  They 

did  not  use  it,  but  returned  it  to  him  after  they  committed  an 

act  of  bankruptcy.     Held,  he  retained  the  property  of  the 

J^'™-^^'*^- check,  and  their  assignees  could  not  maintain  trover  for  it. 

The  same  principle  as  to  bills  owned  by  A  remaining  in  specie 

in  his  banker's  hands,  when  they  become  bankrupts. 

If  A  draw  a  check  on  his  banker,  and  it  is  altered  so  as  to 
increase  the  sum,  and  the  banker  pays  the  larger  sum,  he  can 
charge  A  only  the  sum  he  drew  for,  though  the  alteration  be 
so  made  as  to  escape  notice,  in  the  common  course  of  busi- 
ness. 5  Barn.  &  Cres.  750-757,  Hall  &  al.  v.  Fuller  and 
others,  the  check  was  altered  from  £3  to  £200,  the  pits,  in 
account  paid  the  £200,  finding  the  error,  sued,  and  recovered 
back  £197. 
Murray  h,  al  Assumpsit  on  a  check  by  the  holders,  against  the  drawer, 
V,  Judah.  6  drawn  on  the  Phoenix  Bank,  payable  to  bearer,  dated  May  8, 
^wen,  484— 1818,  for  $5000,  money  counts  only;  when  drawn,  Judah 
had  in  the  bank  about  $500,  and  January  23,  1820,  his  ac- 
count was  closed  with  it.  Held,  1.  A  demand  of  a  check 
must  be  made  on  the  drawee  before  the  holder  can  sue  the 
drawer :  2.  No  particular  time  for  the  demand  is  fixed  :  3. 
Enough  it  be  within  a  reasonable  time  :  4.  As  between  the 
holder  and  drawer,  a  demand  at  any  lime  before  suit  brought, 
is  sufficient,  unless  it  appears  that  the  drawee  has  failed,  or 
the  drawer  has,  otherwise,  sustained  injury  by  delay.  3  John. 
Cases,  5  ;  id.  259,  Conroy  t;.  Warren. 

§  25.   One  guaranties  half  of  a  bill,  fyc.  when   notice  is 

1  Bam. Il Cres.  ^^^  necessary.     The  pits,  sold   goods  to  Carter  &  Poot,  and 

lP,Holbrow&iook   their  acceptance   for  the  amount,   half  of  which   was 

•Lt.  Wilkin?,  guarantied  for  by  the  defts.     Before  the  bill  became  due,  C. 

and  P.  became  insolvent,  whereof  the  deft,   was  informed  ; 

and,  also,  that  the  pits,  looked  to  him  for  the  amount  of  his 

guaranty.     Held,  not  necessary  for  the  pits,  to  present  the 
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bill  when  due,  or  to  give  notice  to  the  deft,  of  the  non  payment  II.  Ch.  50. 
of  it ;  cited  in  point,  Swinyard  t;.  Bowes,  5  M.  and   S.  6 ; 
contra;  Phillips  v.  Astling,  2  Taunt.  206 ;  Murray  «.  King,  5 
B.  and  A.  165. 

§  26.  A  chose  in  action  as  a  note,  &c.  cannot  be  taken  in 
execution.  A  party  may  reverse  his  own  judgment  for  error, 
as  for  too  small  damages. 

§  27.  An  order,  made  payable  to  A  or  B  in  the  disjunctive,  De  Forett  t, 
out  of  the  proceeds  of  certain  carriages,  whenever  they  should  f^^^jf^ge" 
be  sold,  is  not  negotiable,  nor  can  A  or  B  alone,  endorse  it ; 
no  partnership  being  averred,  none  can  be  presumed.  In  such 
case  the  pit.  must  state  and  show  the  original  consideration  of 
the  order  and  the  acceptance. 

^  28.  A  conditional  letter  of  credit  to  pay  the  insolvent's  M'Farland  v. 
debts  in  a  year,  if  all  his  creditors  made  arrangements  with  hira,  SmlUi.e  Cow* 
so  as  to  free  him  for  all.     Held,  no  creditor  could  avail  him-    *  «»»— «'^- 
self  of  the  letter,  but  on  condition  be  proved  such  an  arrange- 
ment was  made. 


CHAPTER  LI. 

PARENT  AND  CHILD. 


§  12.  Minors  enlisiing  as  soldiers,     1   Mason,  71,  United  Art.  1. 
States  V.  Bainbridge.     Held,  congress  has  constitutional  pow-    Con. 
er  to  enlist  minors  in  the  army  or  navy,  without  the  consent  of 
their  parents. 

^19.  Assumpsit  for  ho^vd  and  clothing  furnished  the  deft's.  Art.  2* 
minor  son  in  the  West  Indies ;  plea  never  promised  ;  and  de-    Con, 
cided,  if  a  minor  son  voluntarily  leaves  his  father's  house  to  i^  Man.  R. 
seek  his  own  fortune,  or  to  avoid  domestic  discipline  and  re- J^^^^JjJ*^^ 
straint,  the  father  is  not  bound  to  pay  for  his  support.  Verdict 
for  the  ph.,  new  trial  granted  ;  was  admitted  the  plt^s.  claim 
was  equitable ;  and  it  seems  he  did  not  know  the  son's  situa- 
tion, and  knew  his  father.     The  son  was  indicted  for  a  felony 
and  fled,  and  was  in  distress  in  the  West  Indies.     This  is  an 
important  case  ;  no  doubt  law,  but  hard  law  on  the  ph.,  who, 
probably,  had  no  means  of  knowing  the  facts  in  the  case.     It 
seems  after  the  decision,  the  deft,  paid  the  pit's,  demands. 


CHAPTER  Lll. 

PARTNEflS  AND  PART  OWNERS. 

§  2  con.  See  several  partnership  cases  in  equity,  ch.  108)  Art.  1. 
a.  5, 8.  23, 24,  25,  Ssc.  on  stat.  February  10, 1818  ;  Febcuary    Con. 
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II.  Ch.  52.21,  1824,  (ch.  40.)     This  last  provides  for  bilb  of  discovery 

Art.  1.      when  property  is  secreted  or  withheld,  and  for  settling  disputes 

Con.       among  partners,  joint  tenants,  Su;.     Evidence  that  proves  one 

^^,^^1^^/    a  partner,  fac.,  Gowan  v.  Jackson,  20  Johns.  R.  176 ;  5  Bam. 

&  Cres.  604.  .         , 

§  5.  How  subscribers  to  an  undertaking  may  be  partners. 
iBarn.fcCref.  A  number  of  persons  joining  together  and  subscribing  sums  of 
^*^^*'  money,  for  the  purpose  of  obtaining  an  act  of  parliament  to 

make  a  railway,  are  partners  in  the  undertaking,  two  of  whom 
were  the  pit.  and  deft.  The  ph.,  who  acted  as  their  surveyor, 
sued  the  deft,  who  acted  as  chairman  at  the  meeting,  when 
the  work  done  (was  probably  ordered),  and  the  court  said  he 
might  have  pleaded  that  he  undertook  jointly  with  the  other 
subscribers;  that  it  is  clear  that  one  partner  cannot  maintain 
an  action*  against  his  copartners  for  work  and  labor  performed, 
or  money  "expended,  on  aiccount  of  the  partnership.  Hence 
the- pit.  cannot  support  this  action  against  the  deft,  or  against 
the  body  of  subscribers  at  large.  See  ch.  42,  especially  a. 
1,  s.  7,  and  the  word  joinder  in  actions,  in  the  index.  Ch.  22, 
s.'32,  seems  contrary.  9  Mass.  R.  SOO— 303,  Sproat  v.  Por- 
ter, and  others.  Thq  exception  does  not  appear  to  have  been 
taken,  that  the  ph.,  as  a  subscriber,  was  one  of  the  promissors. 
1  Sarn.  h  Cres.  407 ;  where  one  partner  alone  is  liable, 
though  he  sign  for  himself  and  his  partner.  . 

Art.  2.  ^3  con.One^s  private  debt  is  h\^  alone,  &c.     Assumpsit 

Con.       "  against  the  defts.   as  endorsers  of  a  promissory  note,  dated 
2Pick.R.6  12, May  17,  1823,  purporting  to  be  made  by  Edwards  h  Coffin, 
FitM^'aL*  ^'  payable  to  the  defts.  in  two  months.  Sic. ;  Edwards  ii  Coffin 
•  were  partners.     Coffin  made  it  for  his  own  private  debt,  with- 
out  his   partner's  assent,,  this,   the   person  taking   the.  note 
knew.     Held,  the  other  partner  is  not  bound,  nor  the  endors- 
4-  ers,  without  consideration,  unless  the  holder  proves  they  knew 

the  circumstances.  '  It  is  deemed  fraudulent  in  the  creditor 
of  one  of  the  partners  to  attempt  to  g<5t  security  for  his  debt^' 
in  a  contract  in  the  name  of  the  firm.  See  a.  6,  s.  18 ;  s.20, 
this  art.,  and  19  Johns.  R.  15i. 
8  Pick. R.  177-  ]f,'after  it  is  dissolved,  one  partner  deal  with  A,  who  has  no 
^^l^^^^™*^  notice  of  the  dissolution,  this  act  of  one  applies  only  to  trans- 
actions in  the  usual  course  of  business.  One  renewing  a  note 
after  the  partnership  is  dissolved  by  the  abandoning  of  the 
other  partner,  is  not  such  a  transaction,  and  the  note  does  not 
bind  the  firm. 

m^  ^  ^*  ^^  -^  ^"^  ^  purchase,  not  on  joint  account,  but  afterwards 
mingle  their  interests,  in  order  to  sell,  they  are  partners  from 
the  tfme  they  so  mingle  their  interests. 


PARTNERS  AND  PART  OWNERS.  181 

^  -6  co«*  4  Barn,  in  Cress.  869.     One , partner  can  pawn  H.  Ch.  ^2. 
Ihe  goods  of  the  partnership.  jjrt,  2. 

4  Serg.  b  R.  356.   Though  the  members  of  a  banking  asso-    Con^ 
ciation>  not  incorporated^  promise  to  pay  only,  '  out  of  their  joint    \^\/^^^ 
funds  according  to  their  articles  of  association,'  yet  the  members, 
as  partners,  are  liable  in  their  separate  estates.  Heat  v.  Wirt 

•  Where  all  the  partners  are  liable,  though  the  credit  is  given 
to  one  of  them — as  where  A  sells  goods  to  ope  of  them,  in  fact 
for  the  use  of  the  firm,  and  charges  the  one  only,  not  knowing  the 
use,  or  of  the  firm's  existence,  held,  all  are  liable.     It  was  aReyiioid§atti 
special  partnership  in  erecting  and  furnishing  a  mili^     1  £sp.«  OeveUodfr 
R.  29  f  and  4  D.  &'E.  723  Saville  v.  Robertson,  7  Johns.  31 1 ;  •>•  *  Cowen, 
1  Cowen  290  ;  Doug.  37  !•  282-291. 

^  11.  Two  partners,  A/^  B.     A  gives  a  lease,  sealed  by 
his  seal,  and  in  words  to  bind  him  only.     This  is  not  admissible 
evidence  to  support  an  avowry  laying  the  demise  by  the  part- 
ners, though  the  deed  be  expressed  as  ^  for  himself  and  his  part- 
ner,' and  it  is  proved  B  knew  of  the  demise  and  was  satisfied 
with  it.     And  if  C  bu^  B's  share,  C  is  not  bound  to  pay  any  Tuttle  «.  EA- 
part  of  the  debts  prevtausly  contracted  by  the  firm  of  A  &  B.  2^»  ^  ^'*»^- 
6  Munf.  41 8.     One  partner  owes  me  a  debt;  I  cannot  set  it  off  -  ' 
agaiist  one  1  owe  the  partnership.     1  Wash.   77,  and  1  Hep. 
&M,  176;  5  Munf.  388. 

In  equity  a  creditor  may  prove  his  claim  due  from  a  partner- 1^^*"^  •^^^^ 
ship,  though  he  has  taken  the  note  from  one  of  the  partners,  in 
his  individual  name.  Against  it  a  suit  may  be  maintained  in 
equity,  if  one  of  them  be  out  of  the  State,  thougi;  the  remedy 
would  have  been  at  law,  if  both  had  been  resident  in  the  State. 
The  goods  were  furnished  thefirtn^  for  which  the  note  was  given  WiiUamsv. 
and  its  debt  remained.  SS****  ' 

The  interest  of  each  partner  in  the  partnership  property  is  20  Johni  R. 
his«bare  in  the  mrpZw. after  the  partnership  accounts  are  set- un- 
tied ;  and  that  share  only  is  liable  to  the  separate  creditors  of 
each  partner.  4  Johns.  Ch.  R.  522.  20  Johns.  R.  611, 
was  on  appeal,  Mumford's  Cases.  19  Johns.  R.  513,  Skinner 
V.  Dayton,  one  partner  cannot,  by  deed,  bind  the  others,  but 
by  their  express  authority.  If  without  it,  he  makes  himself  lia- 
ble persanallyy  but  it  may  be  by  parole  and  if  they,  by  their 
after  acts,  ratify  the  contract,  they  are  held  rateably  for  any  ^ 

damages  that  may  be  recovered,  at  law,  against  the  partner  or^^^j?^^ 
associate  who  made  the  contract.  Ch.  R.  861. 

Further.     A  &l  B  own  a  ship  and  cargo.     A  gets  possession  Mmnibrdv^ 
of  all  the  proceeds.     He  may  retain  them  till  paid  his  advances  ^jj^^y^ni 
beyond  his  shares  for  outfits,  repairs,  or  expenses  of  the  ship, 
for  that  particular  voyage  or  adventure,  but  that  only,  not  for 
any  former  balance  arising  in  a  former  voyage  of  tbeir's,  jsven 
in  the  same  ship,  they  not  being  general  partners ;  each 
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IL  Ch.  62.  ture  creates  a  special  partnership  by  itself,  and  terminates  with 
Art.  2.      each  voyage  or  adventure,  contra  the  same  case.    4  Johns.  Ch. 

Con.       R.  522. 

y^^^^^-^^         But  one  partner  may  sign  a  deed  of  composition,  and  release 

a  partnership  debt.   Though  one  cannot  bind  another  by  deed  to 

17  Johns.  H.    comply  with  an  award,  yet  if  one  be  made  on  such  a  submissioDy 

and  he  accepts  the  sum  awarded  in  favour  of  the  firm  and  en- 

it..»K«««., «     dorse  on  the  awafd,  a  receipt  in  full,  the  firm  is  barred.     This 

Currey,  19      Operates  as  a  release  by  one  partner  or  as  an  award  and  satistac- 

Johns.  R.  137.  tion. 

A  &L  B  are  partners.    A  signs  the  partnership  name  to  a  note 

as  sureties  for  C,  not  authorized  by  B.     He  is  not  bound,  and 

Footv.  Sabin,  the  creditor  must  prove  B.  consented.     A  makes  a  note,  and 

154.  says  I  promise  to  pay,  fac.,  and  subscribes  the  partnership  name, 

Dotvi).  Bates,^  ^  ^^'  y  ^^^  ^''"^  '^  ^^'^  not  A  alone.  A  note  made  by  one 
11  ^hns.  R.  '  partner  in  the  name  of  the  firm,  is  intended  to  be  a  note  in  part- 
'^*  nership  dealings.  And  if,  in  fact,  for  the  debt  of  the  one  partner^ 

Robertson  V.  it  is  matter  of  defence  id. ;  the  note  of  four  partners  is  made  to 
Smith,  18  A,  4ie  eets  jud&:ment  aeainst  two  of  them  ;  this  bars  an  action 
"*-"•«•«»•  against  the  Ln 

4  22.  A  &;  B,  joint  partners  in  a  voyage,  have  a  cargo.  A 
sells  it  to  C,  and  takes  his  notes  therefor  to  A  himself  abne.  A 
dies.  B  files  a  bill  in  chancery  as  surviving  partner  against  A's 
executor,  chancery  will  decree  him  to  pay  to  B  his  proportion 
of  the  sales  of  the  cargo,  though  A  may  not  have  left  assets  suf- 
ficient to  pay  his  private  debts  decided  in  the  court  of  chancery 
by  the  chancellor.  4  Har.  b  McH.  167  to  199,  Ridgley  v. 
Carey,  executor.  Partnership  property  is  first  to  be  applied  to 
pay  partnership  debts,  and  private  debts  are  postponed,  id. 

^  25.  A  &;  B  are  partners  in  trade.     A  draws  an  inland  bill 

for  his  own  debt  on  the  firm,  and  accepted  in  its  name ;  no  ac- 

4  Har  &  Mc   tion  lies  against  it.     Where  C  is  indebted  to  A  &  B,  partners, 

H.  360-351.     and  after  a  dissolution  of  their  partnership,  A  is  declared  a 

bankrupt,  and  C  after  informed  by  an  unauthorised  person,  pays 

>.  rx     B  %x    the  debt  to  A,  the  payment  is  valid  :   that  is,  informed  or  the 

4  Jriar.  &  Mc     «.       ,     .  i  t       i 

H.  406,  dissolution  and  bankruptcy. 

8  Pick.  403,        %  ^^'  Two,  A  &z:  B,  once  partners,  sue.     A  agreed  the  ac- 
'LorlnglLallv.  tion  be  discontinued.     B  makes  affidavit  that  the  cause  of  ac- 
Brachett        ^jq^  \^  a  debt,  due  to  tlje  partnership,  and  that  A's  agreement  is 
to  defraud  B,  by  collusion  between  A  and  the  deft.     The  court 
refused  a  nonsuit. 
42?**^mQi^       §  27.  By  Stat.  1823,  c.  140,  one  tenant  in  common  or  part- 
«.  Chadwicl^  ner  has  relief  in  equity  against  the  other.     Yet,  however,  if  the 
Jr.  joint  interest  is  determined  or  partnership  dissolved,  and  all  de- 

mands settled,  and  a  balance  is  due  from  one  to  the  other.  As- 
sumpsit  lies  for  it,  though  there  is.  no  express  promise,  and  if 
there  be  three  or  more  partners,  and  one  receives  monies,  the 
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property  of  all,  and  they  settle  accounts  and  be  keeps  backR.  Ch.  52. 
those  monies  privately,  any  other  partner  may  have  assumpsit     Jlrt,  2. 
for  his  part.     Same  principle  as  to  tenants  in  common.     See       Con. 
Wilby  r.  Phinney,  admr.  ch.  6,  a,  2,  s.  6,  and  Brigham  v.  Eve-    v^^^-i^/ 
letb,  39,  a.  7,  s.  17,  Vol.  2. 

§  28.  If  I  have  a  claim  against  a  mercantile  company,  I 
cannot  set  off  such  claim  against  a  debt  I  owe  to  one  of  die 
partners.  However  I  may  charge  him  in  equity,  for  so  much 
of  the  surplus  of  the  partnership  property,  as  may  be  due  to 
him  on  the  settlement  of  the  partnership  accounts,  for  the  pur- 
pose of  which  settlement,  and  also  for  that  of  ascertaining  and 
adjusting  his  own  claims  against  the  company,  all  the  partners 
must  be  made  defts.  in  the  bill,  and  after  the  firm  is  dissolved,  ^»»nbar«. 
one  partner  cannot  bind  the  others  by  setding  accounts.  4^<*»^Munf. 
Munf.  215. 

§  29.  A  &;  B,  partners  in  trade.  A  gives  a  bond  or  note 
without  B^s  consent^  for  a  debt  not  due  from  the  firm.  B  is  not 
bound  at  law,  nor  will  equity  hold  B  bound  on  the  ground  A 
gave  the  bond  or  note  for  goods,  most  of  which  came  to  the  use 
of  the  firm  ;  the  vendor  having  retained  no  lien  on  the  goods.      ""n^-  4l*« 

%  2  con.     The  partnership  being  dissolved  by  the  death  of  Art.  4. 
one  partner,  the  survivor  assigned  over  the  propeity  of  the  firm,    Con. 
to  enable  him  to  take  the  benefit  of  the  insolvent  debtor's  act.  l  ^'^  ^  Mc 
The  firm  being  insolvent,  the  assignee  sued  the  Union  Ins.  Com.  ^       ~ 
for  dividends  on  stock  of  the  firm,  which  dividends  accrued  af- 
ter the  dissolution.    The  company  ofifered  to  set  off  the  amount 
of  a  bill  of  exchange,  endorsed  by  the  surviving  partner  after 
said  dissolution,  which  bad  been  discounted  by  the  company  and 
returned  protested.     Held,  the  set  off  was  not  admissible.  The 
dividends  were  the  property  of  the  ^rm.     The  bill  was  the  debt 
of  one  partner.    The  private  debts  of  one  partner  cannot  be 
set  off  against  a  demand  of  the  firm.  2  Bay,  i46. 

The  partnership  funds  must  first  be  applied  to  pay  partner- 
ship debts ;  if  a  surplus  then  to  pay  the  private  debts  of  each  |  p^^^  ^  -^^ 
partner  in  proportion  to  his  share  in  the  funds.  Cord,  557. 

After  dissolution,  fac.,  one  partner  cannot  renew  a  note  inj^^^*"^* 
bank,  in  the  partnership  name,  though  during  the  firm  it  wrote 
to  the  bank  to  renew  within  a  time  named,  in  which  the  renew- 
al was,  but  after  the  dissolution.  Held,  here  was  no  power  to 
use  the  name  of  the  firm,  and  notice  of  dissolution  published  in 
a  Gazette  taken  by  the  bank,  is  sufficient  notice  to  it,  though  the  j  McCord,  16. 
deft,  had  had  dealings  wiUi  it. 

^  9  con.  Slock  on  a  farm  held  by  A  and  B  jointly,  A  dies, 
his  moiety  goes  to  his  representatives.   4  Har.  in  Mc  H.  281. 

^  \l.  A  dormant  partner,  A  contracts  to  supply  goods  to 
B,  afterwards  C  is  let  in  to  share  witli  A)  and  aids  in  the  sup- 
ply and  is  paid,  C  is  a  witness  for  A  against  B  :  2.  Nor^need 
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II.  Ch.  62.  C  be  joined  in  A*s  action  to  recover  payment :  3.  If  ^ft  eofi- 
Ari.  4.  tract  in  writing  be  signed  by  the  party  to  be  charged,  ft  is 
s^'N^^w'  sufficient  to  take  the  case  out  of  the  statute  of  frauds,  though 
it  be  not  signed  by  the  other  party  seeking  the  remedy. 
Barstow  v.  Gray,  3  Greenl.  409-417  ;  see  Morton  v.  Lamb, 
ch.  118.  a.  4.  s.  6  ;  Phillips  v.  Fielding,  ch.  11.  a.  6.  8.  3 ; 
Stargis  o.  Robbins,  ch.  9.  a.  20.  s.  34 ;  Egerton  v.  Matthews, 
ch.  11.  a.  13,  s.  5 ;  Towers  v.  Osborne,  ch.  II.  a.  4.  s.  8 ; 
Jones  V.  Barkley,  ch.  101.  a.  2.  s.  18  ;  Allen  o.  Bennett,  ch. 
11.  a.  4.  s.  10;  Mawroan  v.  Gillet,  2  Taunt.  326;  Lloyd  v. 
Archbowie,  2  Taunt.  324 ;  Rawson  v. ^Johnson,  ch.  118.  a.  3. 
s.  1,  2 ;  Waterhouse  v.  Skinner,  ch.  177.  a.  9.  s.  32 ; 
5  Johns.  179  ;  1  Caines,  45. 

^  12.  Several  partners  of  a  firm  may  have  an  action  on  a 
guaranty  given  to  one  of  them,  if  there  be  evidence  it  was 
given  for  the  benefit  of  all.  4  Barn,  h  Cres.  664. 
6  Bam.  fc  ^13.  How  a  partner  may  be  long  held.      J.  B.  Inglis  and 

Ctm.  196-206,  James  Inglis,  surviving  partners  of  John  Inglis.  Assumpsit 
1^/^  *'  '  for  money  lent  and  usual  money  counts.  Ellice  pleaded  nan 
assumpsit^  and  Inglis  and  Inglis  their  bankruptcy.  Verdict 
for  the  two  bankrupts ;  but  the  pit.  had  a  verdict  against  El- 
lice for  £13,162  5s.  8d.  He  moved  to  set  it  aside,  &c. 
facts  stated.  Facts:,  the  pit.  was  a  merchant,  residing  in 
Canada :  the  defts.  and  John  Inglis,  deceased,  carried  on 
business  as  merchants  in  partnership;  in  London,  under  the 
firm  of  Inglis,  Ellice,  and  Co.  The  pit.  had  had  various 
dealings  with  the  firm  prior  to  April  30,  1821,  then  Ellice  re- 
tired from  the  firm,  and  notice  of  the  fact  was  given  to  the  ph., 
a  creditor  of  the  firm,  and  the  remaining  partners  continued 
the  business,  and  assumed  the  funds  and  charged  themselves 
with  the  debts  of  the  partnership.  The  balance  due  to  the  pit. 
was  transferred  to  his  credit  by  the  new  firm  Inglis  &  Co.  and 
the  pit.  was  informed  of  this  transfer,  and  assented  to  it.  He 
afterwards  drew  on  the  new  firm  for  part  of  his  balance,  and 
they  accepted  and  paid  his  bills.  The  new  firm  became  insol- 
vent. Held,  Ellice  continued  liable  for  the  debt  due  to  the  pit. 
from  the  old  firm.  The  court  observed  here  no  new  partner 
was  added  ;  but  not  so  in  the  three  cases  cited  for  Ellice.  4 
Esp.  205  ;  1  East,  196  ;  5  Taunt.  450-6. 
Balkmv.  ^  14.   Who  are  not  partners.     Assumpsit  on  the  following 

Spencer  and  promissory  note,  'Lenox,  May  1,  1821,  for  value  received,  1 
c£wen,  168-  promise  to  pay  Ichabod  S.  Spencer,  or  bearer,  one  hundred 
1^-  and  fifty  dollars,  with  interest  in  one  year  from  date,  witness 

my  hand,  William  Barrie.' 

The  declaration  contained  three  counts.     The  first  stated 
the  defts.  to  be  partners  in  law,  and  to  have  endorsed  the  note 


as  such  partners :  2.  Stated  them  to  be  bearers  And  &s  such  Q.  Ch.  6S. 
to  have  endorsed  it,  oot  saying  they  were  partners ;  3.  Uwal     ^rt.  4. 
money  counts.     Defts.  admiited   the  endorsement  was  in  the       Con. 
handwriting  of  one  of  them,  namely,  J.  S.  Spencer,  but  de-    y^f^^-t^^ 
nied   the  other  deft.,  J.  A.  spencer,  was  bound  by  the  en- 
dorsomeat.     Pit.  ofiered  in  eridence  a   sealed   contract  in 
which  the  defts.,  with  C,  for  a  conveyance  from  bim  to  tbero 
of  a  farm,  and  that  they  will  pay  a  part  in  good  negotiable 
promissory  notes  to  be  endorsed  by  them.     Held,  this  did  not 
constitute  them  special  partners,  so  that  one  could  bind  both, 
without  the  knowledge  and  assent  of  the  other.     The  note  so 
endorsed  was  one  of  the  notes  so  given  for  the  farm.     To 
prove  J.  A.  Spencer  bound,  the  pit.  relied  on  Ely  ■>.  Adams, 
19  Johns.  313.     The  note  was  to  J.  S.  Spencer  alone.     No 
evidence  J.  A.  Spencer  had  any  interest  in  it.     Woodworth, 
J.  dissented.     He  cited  4  John.  251  ;   1  Esp.  R.  30  ;  3D. 
&  £.  757,  and  rested  on  the  ground  of  a  special  partnership 
in  this  affair. 

^15.  Partnert  nparated.    Ainimpait  for  goods  sold  and  Onnutd  to- 
delivered.    On  dissolution  of  partnership,  two  partners  sSi'^^t^jTiiVcWen. 
A  and  B,  that  A  have  the  settlement  of  their  a^irs,  be  con-489MtM. 
tinning  the  business  and  assuming  all  debts  and  accounts  out- 
standing and   due,  with  which  the  firm  had  connexion,  until 
they  should  be  setUed  ;  that  ell  the  monies  contributed  by  B, 
except  what  bad  been  drawn  out'by  him,  should  be  paid  back 
by  A,  within  b  limited  time,  creates  a  separate  interest  in  A ; 
and  B's  subsequent  release  of  a  debt  to  a  creditor  having  no- 
tice of  the  agreement  is  void  :  2.  One  partner  cannot  release 
a  debt  due  to  the  fifm,  even  during  the  partnership,  in  consid- 
eration of  a  debt  due  from  him  individually:  3.  If  such  ap- 
pear to  be  the  fact  on  the  face  of  the  release,  it  is  void.     By 
the  above  agreement  B  assigned  his  interest  to  A.     An  as- 
signment need  not  be  in  any  particular  words. 

^  16.  Distinction  between  a  dormant  and  knoum  partner.  ^""*L?^ 
AttvmptU.   The  pits,  sold  goods  to  Hurlburtone  of  the  defts.  fjuibprt,  6 
in  May,  1823.     Then   nothing  was   said   as  to  his  having  a  down,  04- 
partner,  and  the  pits,  took  Hurlburt's  note  for  the  amount,*"' 
ignorant  he   had    n    partner.     H.  failed.     Pits.,  finding  he 
had   a  partner,  Stewart,  sued  both  for  said  goods  as  part- 
ners.    Held,  1.  Stewart  was  a  dormant  partner  :  2,  Where 
the   acting   partner   makes   the   contract    to   pay  for  goods 
within  the  scope  of  (heir  former  partnership  ;  this  being  after 
actual  dissolution,  though  no  public  notice  be  given   of  the 
dissolution  ;  and  it  not  appearing  the  vendors  ever  dealt  with 
the  firm  and  never  having  heard  of  its  e^iatence,  held,  also, 
that  the  dormant  one  is  not  liable :  3.  Where  a  partnersbif  is 
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II.  Ch.  52.  publicly  and  notoriously  known,  all  ibe  partners  are  liable  for 
Art.  4.  the  contracts  of  each,  within  the  scope  of  the  partnership,  un- 
til public  notice  of  the  dissolution  is  given ;  but  it  is  otherwise 
of  a  dormant  partner.  Actual  dissolution  without  notice  will 
protect  him.  No  authorities  cited  for  the  pits.  For  the  dor- 
mmt  partner  cited  4  Esp.  R.  89-91 ;  Doug.  371,  Evans  v. 
Drumniond  ;  2  Johns.  304  ;  6  id.  144.  In  Evans  v.  Drum- 
mond  it  was  said,  the  dormant  partner  is  held  no  longer  than 
he  actually  shares  in  the  profits. 

17.  Smith  and  five  others,  pits,  in  error,  v.  Lusher  &  al. 
6  Cowen,  688-712.  Fccts  :  A,  B,  C,  D,  E,  and  F, 
six  general  partners,  owe  F,  one  of  them,  $1000.  A  makes 
to  him,  in  the  name  of  the  firm,  a  note  for  that  sum  and  to 
bis  order.  F  endorses  it  to  G  :'G  sues  the  six  partners  and 
recovers.  Two  objections:  I.  That  F  was  debtor  and 
creditor  in  the  same  note,  so  it  was  void,  as  he  could  not  sue 
himself  as  one  of  the  debtors ;  this  the  court  admitted  ;  but 
when  F  had  endorsed  the  note  to  G  the  case  was  altered,  for 
G  could  sue  as  pit.  F  and  the  other  five  as  defts. :  2.  B 
pleaded  the  note  was  given  without  his  knowledge  or  consent ; 
this  the  court  said  was  no  objection,  for  it  is  every  day's  prac- 
tice for  one  partner  to  give  a  note,  &c.  and  bind  the  firm, 
when,  in  the  nature  of  tlieir  business,  another  or  other  part- 
ners do  not  know  the  fact  or  consent  to  it.  All  the  transac- 
tions were  fair  and  honest  for  anything  that  appeared.  See 
Mainwaring  v.  Newman,  ch.  175.  a.  5.  s.  10  ;  and  s.  9,  Mofiat 
V.  Van  Millingen  ;  cited  Dob  v.  Halsey,  16  John.  38 ;  Foot 
V.  Sabin,  19  id.  157,  and  many  other  cases,  by  the  counsel: 
none  by  the  court.  Important  partnership  case,  ch.  18.  a.  2. 
s.  16. 

^18.  Murray,  surviving  partner,  v.  Mumford,  administra- 
tor of  a  deceased  partner,  6  Cowen,  441,  443.  Detinue  for 
certain  books  of  account.  The  pit.  and  the  deceased  were 
partners  in  trade,  and  dissolved  their  partnership,  in  1806,  by 
consent.  Mumford  kept  the  books  to  settle  partnership  nfiairs. 
He  died  possessed  of  them.  Ph.  sued  as  surviving  partner. 
Nonsuited  below,  on  the  idea,  they,  on  the  dissolution,  became 
11  Ves.  6.—  tctiants  in  common.  New  trial  granted  ;  and  the  court  above 
16  id.  67.—  held,  1.  The  dissolution  does  not,  ipsofacio,  destroy  theyotn^ 
1  Taunt.  104.  tenancy  and  create  a  tenancy  in  common.  They  remain  part- 
ners for  the  purpose  of  settling  the  partnership  concerns. 
Dissolution  is  only  as  to  things  future :  2.  When  Mumford 
died,  all  the  debts  and  other  choses  in  action,  with  the  books 
and  evidence  of  debt,  as  incidents,  survived  and  belonged  ex- 
clusively to  Murray,  whose  business  it  was  to  collect  and  pay 
debts,  in  his  own  name  alone,  subject  to  account  for  the  part- 
nership property  to  the  representative  of  Mumford  :  3.  Held, 
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ihe  pit.  in  detinue  bad  a  right  to  recover  tlie  partnership  IL  Ch.  52. 
books  from  the  administrator  of  Mumford,  of  course  from  a     Art.  4. 
stranger.  Con.  * 

§  19.  This  was  a  habeas  corpus  to  the  sheriff  of  Suffolk,    v,^v-^*^ 
to  bring  up  John  G.  Nagro,  who  had  been  arrested  on  a  bill  6  Pick,  seo- 
in  equity  between  two  partners  for  an  account  inserted  in  a^^»  ^°"°^^- 
writ  of  attachment.     Held,  such  partner  could  not  be  arrest- sumner!' 
ed.     The  bill  was  founded  on  the  statute  1823,  c.  140.     Na- 
gro discharged. 

§  20.  The  rule,  that  a  promissory  note,  given  in  a  partner- 6  Pick.  ii. 
ship,  shall,  in  the  hand  of  an  innocent  holder,  be  deemed 
prima  facie  as  issued  on  partnership  account,  is  limited  to 
cases  where  the  signature  or  other  circumstances  indicate  a 
partnership  concern  :  2.  If  conducted  in  the  nature  of  an 
individual,  a  note  in  common  form  signed  by  him  does  not 
prima  facie  bind  the  partners.  The  holder  must  prove  it  so 
binds  them.     Tlie  onus  is  on  him. 

^  21.  Assumpsit.  The  pit.  and  others  being  by  deed  co- 5  Pick.  232- 
proprietors  in  a  distillery,  with  a  right  in  each  to  sell  his^»^*^*^*' 
share,  the  pit.  sold  his  sixteenth  to  the  defts.,  they  to  discharge  Morgan, 
him  of  all  charges  on  his  share.  Pit's,  action  was  for  their 
non-performance.  The  sale  to  be  by  certificate,  in  writing  to  be 
lodged  with  the  clerk,  S^c.  Held,  1.  An  assignment  whhout 
such  certificate  was  valid.  The  pit.  declared,  that  in  consid- 
eration of  his  assignment,  the  defts.  promised  to  pay  all  ar- 
rearages due  on  his  share  ;  proof,  a  promise  to  pay  them  also, 
what  he  had  paid  to  the  company  ($100).  Held,  2.  The 
variance  was  not  material,  being  injurious  to  the  pItt  alone : 
3.  After  the  pit.  had  so  sold  his  share  to  two,  afterwards,  at 
their  joint  request,  he  made  a  certificate  to  one  of  them. 
Held,  the  certificate  was  not  the  sole,  nor  the  essential  evi- 
dence of  it :  4.  Parol  evidence  was  admitted  to  prove  the 
sale  was  made  to  both.  The  defts.  contended  there  was^ 
material  variance,  and  that  there  was  no  sale  but  by  the  cer- 
tificate, and  that  to  Morgan  alone,  and  parol  evidence  was  not 
admissible  to  prove  Smith  was  ^  joint  assignee,  cited  1 1  Mass. 
R.  27  ;  17  id.  303 ;  3  D.  &t  E.  590.  Court  held  the  pit's, 
interest  could  be  conveyed  without  deed,  it  not  appearing  in 
the  case  there  was  any  disposition  of  real  estate,  and  if  a  cer- 
tificate was  necessary  to  a  sale,  the  giving  of  one  to  Morgan 
only,  at  the  request  of  both,  was  a  virtual  compliance  with 
the  deed. 

§  24.  By  art.  42,  Commercial  Code  of  France,  an  abstract  Aht.  6. 
of  the  articles  of  partnership,  whether  collective  or  comman-    Con. 
dite,  roust  be  delivered  within  fifteen  days  from  their  date, 
to  the  clerk  of  the  uibunal  of  commerce  of  the  district,  (de 
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n.  Ch.  52<r  arrondissement,)  in  which  the  commercial  house  of  the  part** 
Art.  6.      nership  is  established,  in  order  to  be  transcribed  on  the  regis- 
Con.       lev  and  posted  up  during  three   months  in  the  hall  of  the 
court ;  and  if  the  partnership  have  several  commercial  houses, 
situated  in  different  districts,  the  said  abstract  must  be  deliv- 
ered,  registered  and  posted  up  for  three  months,  at  the  tribu- 
nal of  commerce  of  each  district.     If  these  formalities  be 
not  observed  the  partnership  contract  is  void.     Art.  43  :  The 
abstract  contains  the  names,  surnames,  qualities,  and  places  of 
residence  of  the  partners,  other  than  the  stockholders  of  disso- 
ciations or  commandatory  partners,  the  commercial  firm  of  the 
partnership,  the   designation  of  those   among   the   partners, 
authorised  to  transact,  manage,  and  sign  for  the  partnership, 
the  amount  of  capital  furnished,  or  to  be  furnished,  by  shares, 
or  in  commandite  partnership,  the  period  when  the  partner- 
ship is  to  commence  and  when  to  end.     Art.  55  :  if  one  or 
more  of  the  partners  refuse  to  name  arbitrators,  &;c.  they  are 
appointed  ex  officio  by  the  tribunal  of  commerce.     Art.  60: 
if  the  arbitrators  disagree,  they  appoint  an  umpire  (un  sur^ar- 
bitre,)  if  not  previously  named  by  the  parties,  and  if  the  ar- 
bitrators cannot  agree  in  the  choice  of  an  umpire,  he  is  ap- 
pointed by  the  tribunal  of  commerce.     Art.  61  :  the  award 
must  state  the  reasons  on  which  it  is  grounded.     It  must  b^ 
filed  in  the  clerk's  office  of  the  tribunal  of  commerce.     It 
has  the  force  of  a  final  judgment,  without  any  modification, 
and  is  transcribed  on  the  registers  by  force  of  an  ordinance  of 
the  president  of  the  tribunal,  who  is  required  to  render  it  ab- 
solute within  the  space  of  three  days  from  the  time  of  the 
delivery  into  the  clerk's  office. 

^  25.  Art.  210  :  the  owner  may  dismiss  the  master.  Art. 
219  :  if  the  master  dismissed  be  part  owner  of  the  vessel  he 
may  renounce  hrs  part  and  demand  a  reimbursement  of  the 
value  of  it,  and  this  value  is  ascertained  by  appraisers 
agreed  upon  or  officially  appointed.  Art.  221  :  the  master, 
captain,  or  commander,  charged  with  the  management  of  a 
ship  or  other  vessel  is  responsible  for  faults,  even  slight  ones, 
in  the  exercise  of  his  functions.  Art.  222  :  he  is  answerable 
for  the  merchandize  whereof  he  has  the  charge.  He  gives  a 
bill  of  lading  for  it.  Arts.  223,  224,  225,  226,  227,  minutely 
and  clearly  point  out  his  duties,  and  arts.  228,  229,  provide  if 
he  neglect  any  of  them  he  is  made  responsible  for  all  acci- 
dents which  may  happen  to  the  prejudice  of  persons  interested 
in  the  vessel  or  cargo  and  other  responsibility.  Art.  230 : 
be  is  exempt  from  responsibility  only  on  proof  of  superior 
force.  Art.  2^1  exempts  him  and  the  crew  from  arrests  on 
board,  or  going  on  board,  in  order  to  sail,  as  to  all  debts  but 
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those  eontraeted  for  the  voyage  on  which  boundy  and  even  II.  Ch.  52. 
these  if  thej  give  security.    Art.  232  :  the  master  in  the  place     ,Srt.  6. 
of  residence  of  the  owner,  or  of  their  agents,  cannot,  without      Con* 
their  special  authority,  have  the  vessel  repaired,  buy  sails, 
cordage^  or  other  things,  for  her  use,  nor  take  up,  for  that  pur- 
pose, money  on  bottomry,  nor  let  the  vessel  to  freight. 

^  26.  Liability  of  certain  owners,  as  art.  233  Com.  Code. 
If  the  vessel  be  let  to  freight  by  consent  of  the  owners  and 
some  of  them  refuse  to  contribute  to  the  necessary  expenses  of 
outfit,  the  master  may  summon  them,  and  after  the  expiration  of 
24  hours,  by  the  judge's  authority,  may  borrow  the  amount  of 
their  contingent,  for  their  account,  on  bottomry,  on  their  part  of 
the  interest  in  the  vessel ;  art.  234  impowers  him  to  borrow  in 
the  course  of  the  voyage,  on  bottomry,  pledge,  &c.  for  specified 
purposes,  and  in  a  guarded  manner.  Arts.  235  to  249,  point 
out  his  other  powers  and  duties,  minutely  and  clearly. 
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^  9  con.  Minor  children  having  their  mother's  settlement,  do    ^l'* 
not,  by  the  common  law^  gain  a  new  settlement,,  when  she  gains  '^^' 
one  by  marriage,  though  they  remove  with  her  to  the  place  of 
her  new  settlement.    The  pauper  was  bom  between  the  years 
1701  and  1707,  in  which  time  the  common  law  prevailed  here,  ^  ^      ^ 
as  to  settlements.    Many  cases  cited.  62-58. 

A  minor  ideot  emancipated  from  his  parents  may  gain  a  set-8Greenl.  320- 
dement  under  Mame  stat.  1821,  ch.  122.  So  an  ideot  or  a  ^^^ 
person  non  compote  by  any  mode  in  the  act  not  requiring  any 
act  of  volition  of  his  own.  The  pauper  was  an  ideot  about  7 
or  6  years  old  when  his  parents  died,  and  the  family  was  broken 
up  and  scattered.  When  about  9  years  old  he  was  removed 
from  Eastport,  where  his  parents  were  settled,  to  Lubec,  where 
he  remained  to  the  commencement  of  the  action,  supported  at 
board  at  his  uncle's  expense.  Held,  he  lost  his  derwaiive  set- 
tlement in  Eastport,  and  gained  one  in  hit  ovon  right  in  Luhec, 
under  statute  of  March  21,  1821,  ch.  122,  s.  2,  which  enacts 
that  ^  any  person  resident  in  any  town  at  the  date  of  the  passage 
of  this  act,  who  has  not,  within  one  year  previous  to  that  date, 
received  supplies  from  some  town  as  a  pauper,  shall  be  deemed 
to  have  a  setdement  in  the  town  where  he  then  dwells,  and  has 
his  home.'  See  1  Greenl.  96.  Like  decision  on  a  clause  in 
Mass.  Stat.  1794,  Lubec  v.  Eastport ;  pp.  229-232.  By  the 
words  ^  dwells  and  haa  his  home,*  in  said  Maine  act,  the  legisl»- 
tore  meant  eome  permanent  abode,  at  least,  not  having  any  in*  f^^j^^^  ^ 
tention  of  removing.  BuckfieM. 
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n.  Ch.  53.      §  1 1    con.     A  minor  daughter  is  not  emancipated  while  her 
Art.  1 .      father  has  right  to  reclaim  her,  though  he  remove  to  a  distant 
Con,       part  of  the  State  and  leave  her  with  a  friend  to  be  treated  as  aa 
s^rv«^    adopted  child  till  18  years  old.     Sumner  v,  Sebec,  3  Greenl. 
223-226  ;  Wiscasset  v.  Waldoborough,  3  Greenl.  388-390.  A 
non  compos  of  age  retains  his  father's  settlement,  he  residing  with 
him ;  what  are  not  supplies  under  Maine  stat.  1821,  ch.  122.  3 
Greenl.  436-437.     A  temporary  residence  is  not  within  said 
statute.   Such  residence  is  no  domicil  or  home,  3  Greenl.  453,no- 
tice  must  be  two  months  before  an  action  can  be  brought  under  stat. 
1821,  ch.  122;  sec  a.  11,  s.  17,  pages  455-457.  An  a/ten  can  ac- 
quire a  settlement  under  this  statute  :  nor  is  a  domicil  of  one 
changed  by  5  years  absence,  he  having  left  home  to  seek  tem- 
porary employment,  and  there  being  no  evidence  that  this  pur- 
pose had  been  altered  :  Knox  v,  Waldoborough  :  and  his  wife 
remained  in  the  town  he  left,  and  no  evidence  he  meant  to 
abandon  his  home, 
c^^'lk?  ^°  where  a  minor  enlisted  into  the  marines,  and  was  dis- 

charged and  returned  to  his  father's   family,  while  a  minor  : 
•    Held,  he  was  not  emancipated. 

1  N.  H.  Rep.  194-198,  confirms  sect.  3,  this  article. 
^  5    con,     aame  rule  holds  if  one  becomes  non  compos  after 
of  age.     3  Pick.  R.  173-177,  Buckland's  case. 

§  20.  So  in  JVeu;  Hampshire,     Before  Jan.  1.  1796  ;  2.  A 
bastard  (fhild,  after  7  years  old,  can  gain  a  new  settlement  in  bis 
own  right,  by  a  year's  residence  in  a  different  town  :  3.  A  warn- 
ing out  was- invalid,  unless  served  and  returned  to  the  clerk's 
office  within  a  year  from  the  commencement  of  the  pauper's 
residence  :  4.  The  marriage  of  the  parents  after  their  child  is 
1 N.  H.  Rep.  born  does  not  legitimatize  it.     And  pp.  264 — 266,  a  legitimate 
^^284,  Bow  child  before  Jan.  1,  1796,  more  than  7  years  old,  and  whose; 
og  am.  fjjjjjgj.  ^g^g  dead,  could  by  a  year's  residence  in  a  town,  acquire 
a  settlement  in  his  own  right. 

Such  defect  in  notice  may  be  waived  if  not  timely  object- 
ed to.  16  Mass.  R.  102 — 105.  Notice  sent  by  the  post  is 
not  sufficient,  110-112.  Notice  to  a  third  town  not  answered 
as  to  C,  does  not  afiect  the  case  between  A  and  B.  17  Mass. 
R.  432-433  ;  1  Greenl.  90-142. 

§  21     con.     The  children  of  slaves  in  the  province,  not  be- 
ing slaves,  derived  no  settlement  from  their  parents  nor  from 
their  parents'  master,  but  wereJiKi  reipublica  j  16  Mass.  R.  74 
—79.     See  s.  23-25  the  case  of  Perkins,  treasurer,  v.  Emer- 
son.   Was  three  years  after  the  case  of  Littleton  v,  Tutde. 
2  N-  H-  R«P-       §  30.   The  pauperis  settlement  follows  the  jurisdiction  defacto^ 
Northwood  v.  ^^^  dejure.  Assumpsit  for  the  support  of  John  Smith's  children. 
Diirham.         Held,  the  town  of  A  exercising  jurisdiction  for  12  years  and 
more  over  territory  found  to  be  a  part  of  the  town  of  3.     A  is 
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liable  for  the  support  of  persons  then  inhabiting  such  territory,  n.  Ch.  63. 
when  they  become  paupers,  for  A  is  estopped  to  deny  the  juris-    Abt.  1. 
diction  it  exercised,  and  whereof  it  had  the  benefits,  and  so        Ccm. 
must  bear  the  burdens.  v^-v/-^ 

^  31.     Paying  taxes.     Settlement  is  not  gained  by  paying  2  N.  H.  Rep. 
taxes  on  lands  mortgaged,  unless  the  equity  of  redemption  "^^f^^^^'^c 
worth  j^l50.     A  settlement  acquired  in  New  Hampshire  is  not  ton.- 
lost  by  removing  into  another  State.     If  a  surveyor  of  highways  p.  181. 
remove  from  his  town  before  his  year  in  office  is  expired,  he^^* 
does  not  thereby,  gain  a  settlement  in*  it.     No  recovery  for  470. 
relief  furnished  more  than  90  days  before  notice.     A  warrant  406. 
of  removal  need   not  be  sealed,  and  may  be  signed  by  the 
town  clerk  or  selectmen.     Notice  defective  as  to  one  of  several  530. 
persons,  all  in  one  list,  is  defective  as  to  all,  because  the  sums 
expended  for  the  others  do  not  appear. 

§  32.     Overseers  of  the  poor  are  a  quasi  corporation,  and  6  Cowen  809- 
their  successors  may  sue  for  a  debt  or  duty  due  to  their  prede-  ^^^' 
cessors  in  their  official's  capacity.    So  as  to  a  debt  or  duty,  their 
contract.    18  John.  407-418 ;  Pittstown  v.  Plattsburgh  ;  1  Cow- 
en,  670;  1  Cowen  260,  Todd  v.  Birdsall  ;  King  v.  Butler,  15 
John.  281  ;  Olney  ».  Wickes,  18  John.  125. 

§  33.    Mother's    binding  out  a   child,  living  the  father,  is 
valid,  if  he  do  not  object ;  and  the  child  serving  two  years  un- 
der the  indenture,   gains  a  settlement.      It  seems  the  father  g  ^^^^^  52T- 
was  not  a  husband.  529. 

^  34.     Trespass.     Defts.    justified  as  overseers  of  the  poor 
that  they  seized  the  pit's,  property,  under  a  warrant  of  two  jus-  Rugg^cot- 
tices  issued  on  the  ground  the  ph.  had  left  his  wife  and  children  too,  6  Cowod, 
a  charge  to  the  town.     Held,  the  defts.  must  state,  affirmatively  ^^^'  , 
and  expressly,  the  pit.  had  left  his  wife  and  children,  a  charge  2^,'   '    ' 
to  the  town  as  essential  to  give  the  justices  jurisdiction  :  not 
being  so   stated,  judgment  for   the   pit.  :   2.   One  may   and 
must  state  enough  #d  shew  an  inferior  court  has  jurisdiction, 
in  order  to  avail  himself  of  its  proceedings;  this  being  done, 
the  party  may  say  such  proceedings  were  had.     In  this  case 
it  was   admitted   on  the  record   the   pit.  had   not  so  left  his 
wife,   &c. 

§  35.  The  settlement  of  the  child  follows  that  of  the  father,  6  Cowen  4B8- 
*  if  he  has  one,  if  not,  that  of  the  mother,  if  she  has  one,  if  not,  the  ^^' 
child's  settlement  is  where  born  ;  but  it  is  only  so  when  the  set- 
tlement of  the  parents  is  not  ascertained. 

§  15    con.     DomiciL     One  may  be  considered  as  dwelling,  Abt.  2. 
and  having  his  home  in  a  certain  town,  though  he  has  no  parti-     Con- 
cular  house  there,  as  the  place  of  his  fixed  abode.     2  Greenl. 
411 — 415. 

'  Children   under  age,   they  having   the   settlement  of  their  1  Pick.  R.  199 
mother,  acquire  the  new  settlement  she  gains  by  another  mar-  —200. 
riage. 
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n.  Ch.  53. 

Art.  3. 
Con. 


6  Pick.  449. 

1  Pick.  R. 
129-186. 


2  Oreenl.  28- 
82,  Bmniwick 
V.  Litchfield. 


4  Pick. 
48,  Ware  v. 
Wilbraharo. 

Art.  3. 
Con. 


16  MaM.  R. 
16— 18»Htr^ 
riflon  V, 
Bridgeton. 


^  21  con.  3.  Illegittmate  children  acquire  settlemeat  b^ 
being  bom  in  A  where  their  mother  lives  at  the  time  of  the 
birth.     1  Pick.  R.  144-147. 

4.  It  is  sufficient  ir  the  freehold  of  $10  a  year  be  owned  by 
the  pauper  as  cestui  que  trust.  2  Pick.  29-32.  But  3  Pick. 
R.  19d — 199,  Western  v.  Leicester,  there  roust  be  ao  ac- 
tual annual  income  each  of  the  three  }^ars,  of  the  value  of 
of  $10.     And  1  Pick.  154. 

If  the  estate  be  dower,  the  three  years  commence  with  die 
assignment  by  the  commissioners. 

6.  To  gain  a  settlement  on  the  clause,  one  must  dwell 
in  a  town  the'  whole  year  in  which  he  serves  as  a  town  offi- 
cer :  2.  Town  officers  must  be  inhabitants  of  the  town  in 
which  they  are  chosen,  and  when  they  cease  to  be  inhabitants 
they  cease  to  be  officers  :  3.  The  word  removal  means  a  re- 
moval from  the  town.     Stat.  1785,  c.  75. 

But  a  minister  ordained  over  an  unincorporated  religioiis 
Society,  composed  of  members  belonging  to  different  towns, 
is  not  a  stated  Minister  of  the  Gospel  within  the  meaning 
of  Stat.  1786,  ch.  3,  June  22,  1786,  the  marriage  act.  Li- 
gonia  V.  Buxton,  2  Greenl.  102-109.  A  marriage  solemnised 
by  such  minister  is  not  legal,  and  the  female  does  not  gain  her 
supposed  husband's  settlement,  and  if  the  marriage  be  confirm- 
ed by  a  resolve  of  the  legislature,  f March  19,  1821,)  it  only 
respects,  her  pauper  support  after  tne  confirmation :  but  does 
not  if  the  assessors  for  good  reasons  do  not  tax  him,  though 
be  has  taxable  property.  2  Pick.  R.  535,  Reading  v.  Tewkes- 
bury. 

As  to  citizens  of  other  States,  see  2  Pick.  28. 

%  25.  Statute  1821,  ch.  94,  provides  that  if  the  deft,  town, 
shall,  within  thirty  days  after  notice,  remove  the  pauper  from  the 
pit.  town,  it  shall  be  charged  only  at  the  rate  of  one  dollar  per 
week.  This  removal  is  a  condition  precedent  and  must  be  per- 
formed strictly :  not  enough  to  prepay  to  remove,  &c.  And 
when  this  act  does  not  apply,  the  case  is  on  statute  1793,  ch. 
59,  above. 

§  7  con.  B,  a  new  tovini,  is  formed  partly  from  the  town  of  C. 
B  by  its  act  of  incorporation,  is  entitled  to  a  proportion  of  the 
property,  rights,  and  credits  of  C.  Held,  B  is  not  entitled  to 
any  part  of  a  fund  arising  from  the  sale  of  land,  originally  appro- 
priated to  the  use  of  the  ministry  in  C.  It  cannot  be  con- 
sidered as  town's  property,  but  as  partaking  of  the  character  of 
the  land,  from  the  sale  of  which  it  grew.  It  is  a  permanent  mtn- 
isteriai  fund. 

Assumpsit  by  the  town  of  Norton  against  the  town  of  Mansfield, 
for  monies  expended  by  the  pks.,  to  support  one  L.  Paine. 
Till  April,  1770,  Mansfield  was  the  north  parbh  in  Norton. 
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Paine  derived  his  settlemeDt  under  his  great  grandfather,  which  11.  Ch.  63. 
was  in  Norton.    The  principle  decided  was,  that  an  agreement    Art.  3. 
made  by  the  two  towns,  not  included  in  the  act  of  incorporation       don. 
of  Mansfield,  was  not  binding,  as  it  was  not  in  their  power  to    s^^,^'^ 
vote,  to  charge  *  the  respective  inhabitants,  beyond  the  legisla- 
tive provision.'     Cleariy  the  law  only  can  fix  a  pauper  settle- 
ment and  not  a  town  vote;    16  Mass.  R.  48-62,  Norton  v. 
Mansfield  :  another  case  of  a  new  town,  16  Mass.  R.  112-116. 
It  may  be  observed  that  the  many  pauper  settlements  in  the 
State,  growing  out  of  special  acts  oi  the  legislature,  erecting  new 
towns  out  of  old  ones,  depend,  invariably,  on  some  special  pro- 
visions in  such  acts ;  hence,  tfiey  aflbrd  no  general  rules  or 
principles  in  pauper  cases,  except  in  a  very  few  cases.    Also  see 
17  Mass.  R.  398-400. 

^12  con.  The  overseers,  be.,  of  one  town,  send  a  letter  to 
those  of  another,  in  a  pauper  case :  this  is  received  and  answer- 
ed ;  a  mistake  in  it  is  corrected  in  a  second  letter  received,  but 
not  answered :  the  second  refers  to  the  first  letter ;  but  the 
second  alone  is  defective.  Held,  both  may  be  taken  together, 
and  constitute  sufficient  notice  from  the  time  the  second  is  re- 
ceived. One  named  SaUy;  notice  Sarah  or  5a/(y  is  sufficient. 
In  the  first  letter  the  pauper  was  named  Mary  Reed,  in  the 
second,  Sarah  or  SallyHeed.  The  notice  may  be  good  though 
not  all  at  one  time.  1  Pick.  470-474,  Shelbume  r.  Rochester ; 
and  6  Greenl.  79 ;  case  of  notice. 

Defective  notice  waived  by  answers,  and  no  objection  to  the  a  Oroenl.  i,  6. 
notice.  lid.sai. 

A  wife  lives  separate  fi'om  her  husband,^nd  receives  supplies  l^*****^*  *^ 
as  a  pauper,  without  his  knowledge,  they  are  not  supplies  td 
him  within  statute  1821,  ch.  122. 

^19  con.  Does  an  alien,  gain  a  settlement ;  clearly  not,  nor  i  oreeDl.  196- 
can  his  wife  under  him,  nor  can  she  gain  any  settlement,  but  197,  Jefferson 
under  her  husband  during  her  coverture.  ^'  Litchfield. 

^  25  con.  A  person  residing  ten  years  in  a  town,  and  paying  ^^  ^^^^  j^ 
highway  taxes  five  years,  gains  a  settlement  in  it.  236—287. 

§  27  con.  A  person  was  warned,  &c.,  and  then  had  a  child 
bom :  this  child  gained  a  settlement  in  the  town  where  born,  16  Mass.  R. 
by  a  year's  residence  after  of  age,  and  not  warned  to  depart.      464—466. 

What  is  sufficient  warning,  &c.,  not  a  record  of  the  sessions,  2  Pick.  R.  486 
a  mere  ministerial  act. 

§  28  con.  Nor  an  alien ;  2  Greenl.  194«-198 ;  as  the  wife  of 
an  alien  having  a  settlement  in  a  town  in  Maine,  she  and  her  g^  ,g. 
children  are  to  be  supported  in  that  town.  HoUis. 

§  33  con.  A  slave  of  the  administrator's  intestate  escaped  from  2  Pick.  li-20, 
Virginia  into  this  State  before  the  owner  died.    Held,  by  United  ^^"J^®"" 
States*  laws,  2  Cong.  2  Ses.  c.  7,  this  slave  might  be  taken  with-  Griffithr*d- 
out  a  warrant  by  the  administrator's  agent  though  he  had  taken  mr's.  agent. 
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n.  Cb.  63.     ^  ^1  "*^-     '^'    Ule^timate  children  acquiro  sAtlemeDt  by 
j^T  3       beiog  bom  in  A  where  their  motbef  lives  aX  xtte  time  of  the 

Cot."  tirth.  1  Pick.  R.  144-147. 
^^,.^^„^^  4.  It  is  sufficient  if  the  freehold  of  $10  a  year  be  owned  by 
the  pauper  as  cestui  ^e  truat.  2  Pick.  29-33.  But  3  Pick. 
R.  19&— 199,  Western  v.  Leicester,  there  must  be  an  ac- 
tual annual  income  each  of  the  three  years,  of  the  ralue  of 
of  $10.  And  1  Pick.  154. 
s  Pick.  4«.         If  the  estate  be  dower,  the  three  years  commence  with  the 

assignment  by  the  commissioners. 
i£1m^  6.     To  gain  a  settlement  on  the   clause,   one  muat  dwell 

in  a  town  the  whole  year  in  which  he  serves  as  a  town  offi- 
cer :  3.  Town  officers  must  be  inhabitants  of  the  town  in 
which  they  are  chosen,  and  when  they  cease  to  be  inhabitants 
they  cease  to  be  officers :  3.  The  word  removal  means  a  re- 
moval from  the  town.     Stat.  1785,  c.  75. 

But  a  minister  ordained  over  an  unincorporated   relig;ioas 

Society,  composed  of  members  belonging  to  difierent  towns, 

is  not  a  staled  J^inister  of  the   Gotpel  within  the  meuung 

of  Stat.  1786,  ch.  3,  June  22,   1786,  the  marriage  act.     U- 

gonia  V.  Buxton,  2  Greenl.  103-109.     A  marriage  tolemniud 

by  such  minister  is  not  legal,  and  the  female  does  not  gain  her 

s  Oreenl  B^  supposed  husband's  settlement,  and  if  the  rnarriage  be  coofiim- 

si,  Bniniwlck  ed  by  a  resolve  of  the  legislature,  fHarch  19,  1831,)  it  only 

e.  Utcbfiold.    respects,  her  pauper  support  after  tne  confimialieD :  but  dot* 

not  if  the  assessors  for  good  reasons  do  not  tax  him,  though 

be  has  taxable  property.     3  Pick.  R.  535,  Reading  «.  Tbi^M- 

bury. 

As  to  citizens  of  other  States,  see  3  Pick.  38.  

^  35.   Stfltute    1821,  ch.  94,  provides  tliat  if  the  deft.  tiMMffl 

shall,  witbin  thirty  days  after  notice,  remove  the  pauper  from  die 

pit.  town,  it  shall  he  charged  only  at  the  rate  of  one  dollar  per 

week.     This  removal  is  a  condition  prcceident  and  must  be  pw 

4  Pick,  46 —    formed  strictly :  not  enough  to  prepaw  to  remove,  fee.     And 

w'ilbraW      *'i®'>  lt'3  set   does  nol  apply,  the  case  is  on  statute    1793,  ch. 

59,  above. 
Art   3  ^  ^  ''''"'  ^' "  "^'^  ^'^^'^>  '^  formed  partly  from  the  town  of  C- 

f^'    '       B  by  its  act  of  incorporation,  is  entitled  to  a  proportion  of  the 
property,  rights,  and  credits  of  C.     Held,  B  is  not  entiiUid  to 
any  part  of  a  fund  arising  from  the  sale  of  land,  originally  appm- 
16  Man.  R.    pnated  to  the  use  of  the  minutry  in  C.     It  cannot  he  Cflo- 
16—18,  lui-  sidered  as  town's  properly,  but  .is  partaking  of  the  chancier  of    ^ 
'*'""  '  the  land,  from  the  sale  of  which  it  grew.    It  is  a  permuient  a^     1 

ittenid  fund. 

A$nimpnt  by  the  town  of  Norton  again?'  ,  iifMllillrlr' 

for  monies  expended  by  the  pits.,  ic  ^  ]»  F* 

TiU  April,  1770,  Jldanififild  \       '  ^- 
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II.  Ch.  63.  administration  only  in  Virginia,  the  service  belonging  to  him: 
Art.  3.  that  the  act  of  congress,  is  constitutional ;  nor  was  a  deed  under 
Con.  seal  necessary  in  the  appointment  of  the  agent.  Was  an  in- 
dictment for  assault  and  batterv,  &c. ;  the  administrator's  autho- 
rity to  seize,  was  his  right  to  the  service,  and  the  Federal  Con- 
stitution and  act  of  congress. 
l44*^ew^S^^  ^  ^^-  •^**««'»P"^  for  monies  expended  for  the  support  of 
lem',tDwnof,o.  Hannah  Allen,  a  pauper.  She  had  her  settlement  in  Wendall, 
WendalMowo  and  that  town  made  provision  for  her  support.  She  went  into 
^'  N.  Salem,  an  adjoining  town.     This  town  incurred  the  expen- 

ses sued  for.     It  knew  of  the  provision  in  Wendall,  as  did  the 
pauper  and  the  person  with  whom  she  resided.     She  was  well 
able  to  walk  to  Wendall.     Judgment  for  the  defts. 
2  Pick.  R.  894.     ^  40.  Held,  if  a  British  soldier  deserted  from  the  British  army, 
or  was  taken  prisoner,  but  not  confined  in  the  war  of  the  revolution 
(1777)  and  voluntarily  has  lived  here  since,  he  is  a  citizen,  and  may 
have  a  settlement,  &£c.    Both  were  bom  in  Great  Britain.    The 
opinion,  in  these  two  cases,  seems  to  be  grounded  on  Massa- 
cnusett's  treason  act  of  1777,  which  enacts,  'that  all  persons 
abidbg  within  the  States,  and  deriving  protection  from  the  laws 
of  the  same,  owe  allegiance  to  this  State,  and  are  members 
thereof.'    The  two  always  paid  taxes,  and  conducted  themselves 
as  citizens :  were  pauper  cases,  one  of  them  was  argued. 
^41.  An  alternative  mandamus  had  issued  to  the  defts.,  com- 
N.  Toik,  The  manding  them  to  allow  to  the  overseers  of  the  poor  of  the  town 
s^^rrbow  of  ^'^  Aurielius  in  said  county,  the  expenses  of  supporting  four  pau- 
the^comiw  of  pers,  claimed  to  be  a  county  charge,  on  the  ground  they  had  no 
Cnyuga,  2       settlement  on  the  State.     In  their  return  they  did  not  deny  the 
^wen,  580— gj^pgjjggg  jjg^j  \)een  properly  incurred,  under  the  order  of  magis- 
trate, pursuant  to  the  twentyfifth  section  of  the  act  for  the  relief 
and  settlement  of  the  poor;  (1  R.  L.  287)  but  stated  that  the 
said  town  had  procured  an  order  for  their  removal  to  the  town 
of  Farmington^  be.,  as  their  place  of  settlement ;  removed  ac- 
cordingly, iiLc.     Farmington  appealed  to  the  sessions,  &c. :  then 
Aurelius  took  back  the  paupers,  and  supported  them,  and  neg- 
lected to  try  their  appeal ;  that  they  rejected  the  application  of 
Aurelius  on  the  ground,  that  until  the  order  of  removal  was  re- 
versed, the  paupers  must  be  adjudged  legally  settled  in  Far- 
mington :  2.  R^ection  on  the  above  and  omer  grounds.    Held, 
1.  Said  order  of  removal  appealed  from,  and  abandoned  by  the 
town  who  removed,  |(rho  consented  to  take  back  the  paupers 
without  trying  the  appeal,  was  not  conclusive  as  between  that 
town  and  the  county  :  2.  The  county  not  protected  by  it,  from 
maintaining  the  paupers,  as  one  having  no  residence  in  die  State : 
3.  Where  a  magistrate  makes  an  order  to  maintain  a  pauper, 
as  a  non  resident  of  the  State,  and  unable  to  be  removed,  this, 
it  seems,  is  conclusive  upon  the  board  of  supervisors.     A  per- 
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empiory  mandamus  issued :  other  pauper  cases  in  New  York;U.  Ch.  63. 
2  (5owen,  637-542;  4  Cowen,  137-141.  Art.  3. 

§  421.  If  the  overseers  of  the   poor  omit  to  apply,  when      Con. 
requested,  to  a  justice  to  obtain  an  order  for  the  relief  of  a  pau-    v^rv^-^ 
per,  settled  in  their  town,  the  proper  remedy  a  mandamus  to  the 
overseers.     If  one  voluntnrily  supplies  a  pauper,  it  is  no  ground  i\f  J^'r.^^  ' 
of  action  asainst  the  overseers.     6  Cowen,  276-281.  2^. 

^13.  An  cUien  gains  no  settlement:  as  where  a  Connecticut  Art.  4. 
man  in  1769,  removed  to  Nova  Scotia,  and  took  with  him  B,    Con, 
his  minor  son.     In  1797,  he  removed  from  Nova  Scotia  to 
Manchester,  in  Massachusetts,  and  bought  real  estate  in  Man-  is  Mtn.  R. 
Chester,  and  occupied  it  above  ten  years,  paying  all  taxes  assessed  230-286,  Man- 
on  it.     Held,  he  was  an  a/ten,  so  gained  no  settlement  in  Man-  J^'^j^Gieeni' 
Chester.  228. 

^  14.  An  overseer  of  the  poor  may,  lawfully,  endeavour  to 
avoid  a  charge  on  his  town,  by  keeping  the  poor  person  on  his 
journey,  on  the  direct  road  on  which  he  is  travelling.  If  the 
overseer  intepd  to  do  this,  or  throw  the  pauper  expense  on 
another  town,  contrary  to  statute  1793,  ch.  69,  s.  16,  is  a  ques- 
tion for  the  jury ;  nor  is  one  liable  for  a  deviation  from  his 
orders,  if  his  intention  be  found  to  be  innocent.  '  There  must 
be  some  culpable  intention  to  give  such  an  act  the  character  of 
crime,'  that  is,  helping  a  poor  wayfaring  man  on  his  road.  This 
was  an  action  of  debt  for  a  penalty  of  £20,  on  said  section.  1  \ 
Pick.  366-470,  Deerfield,  inhabitants,  V.  Delano ;  and  16  Mass. 
R.  393-396.  The  offence  punished  by  the  statute  of  1793,  ch. 
69,  s.  16^  is  the  bringing  a  poor  person  into  a  town  with  intent 
to  leave  him  there,  a  charge  on  such  town.  g    ^^^^ ' 

^15.  Assumpsit  for  money  laid  out  and  expended  by  the  16  Maw.  R. 
pits.,  for  the  use  of  the  deft.,  in  the  suppoit  of  himself,  his  wife,  215—217. 
and  children,  for  six  years,  as  paupers ;  in  fact,  this  action  was 
groanded  on  the  statute  of  1817,  ch.  186,  s.  6,  Feb.  24,  1818. 
The  pits,  recovered  the  sum  so  paid,  after  the  statute  went  into 
operation.  It  was  objected  that  this  act  was  unconstitutional,  as 
the  money  was  advanced  under  the  injunction  of  law,  in  a  case 
of  charity,  where,  at  the  same  lime,  no  debt  was  created ;  but 
the  court  held  it  was  constitutional,  but  not  retrospective. 

^16.  Case  in  equity,  under  statute  1817,  ch.  87,  against  1  Pick.  R.  612 
Belknap,  and  other  selectmen  of  Framingham.     Property  was  J[^^  offiwV* 
bequeathed  to  the  town  of  Framingham  :    the  annual  interest  sudburyo. 
thereof,  was  to  be  applied,  under  the  direction  of  the  selectmen  Belknap  &ai. 
for  the  time  being,  for  the  support  of  the  testator's  children, 
grandchildren,  and  great-grandchildren,  if  any  of  them  should 
stand  in  need  of  support;  otherwise,  for  the  support  of  the  poor 
of  the  town.     A  great-grandchild  was  furnished  with  support  by 
the  town  of  East  Sudbury,  where  he  had  his  settlement.     East 
Sudbury  requested  the  selectmen  of  Framingham  to  reimburse 
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II.  Ch.  53*  the  expenses,  and  to  provide  for  the  future  support  of  the  pau« 
Jlrt.  4.       £5^  y  ^"d  afterwards  sued  the  pauper,  and  recovered  judgment. 
Con.       ^bis  remained  unsatisBed.    Held,  East  Sudbury  was  entitled  to 
v^p^^.,^^    be  reimbursed  from  the  trust  Jundt  on  a  bill  in  equity  :  2.  That 
1  Pick.  R.  106  the  town  of  Framingham,  and  the  selectmen  thereof  for  the 
—100.  time  being,  sliould  be  made  parties  to  the  bill :   3.  That  the 

pauper  need  not  be  made  a  party  :  4.  That  the  court  has  chan- 
cery jurisdiction  of  the  casCy  by  virtue  of  statute  1817,  ch.  87. 
iM**B«£J^  ^17.  An  action  lies  against  a  town  after  two  years,  on  a 
Leominster.  ^  ^^I'hal  express  promise  of  the  overseers  to  pay  the  expenses  :  2. 
The  separation  of  Maine  does  not  affect  the  right  oi  a  town  in 
Maine;  and  p.  153. 


CHAPTER  LIV. 

POST  OFTICE. 


Art.  3.  See  ch.   120,  a.  5,  s.  5. ;   postmaster-general  sued  on  a 

Con.  bond,  &c. 

§  2.  He  can  take  a  bond  and  sue  in  the  circuit  court,  as  ch. 
187,  a.  3,  8.  3,  Earley's  case;  though  strongly  objected  to  in 
both  respects.  The  act  of  congress  of  March  3,  1815,  s.  4, 
declares, '  that  the  district  court  of  the  United  States,  diall  have 
cognizance,  concurrent  with  the  courts  and  roaeistrates  of  the 
several  States,  and  the  circuit  courts  of  the  Umted  States,  of 
all  suits  at  common  law,  where  the  United  States,  or  any  officer 
thereof,  under  the  authority  of  any  act  of  congress^  shall  sue, 
although  the  debt  claimed,  or  matter  in  dispute,  shall  not  amount 
to  $100.  Earley  contended  his  case  was  not  one  arising  tinder 
the  laws  of  the  United  States^^  nor  *  a  controversy  to  which  the 
United  States  are  a  party ; '  and  that  the  postmaster  general 
had  no  power  to  take  the  said  bond.  It  was  answered,  that  the 
authority  to  sue  on  such  a  bond,  given  in  the  twentyninth  section 
of  the  act  of  1810,  is  an  implied  authority  to  take  it,  and  a 
legislative  recognition  of  the  notorious  preexisting  practice  of  of- 
fice, confirmed  in  the  fortysecond  section,  '  saving  all  suits,  and 
the  bonds  gi^en  by  the  postmasters  ; '  Dugan  &  al.  v.  United 
States,  ch.  14,  a.  3,  s.  9;  see  act  March  2,  1799;  and  until 
then  no  postoffice  suits  could  be  brought  in  the  State  courts. 
Hence,  of  course,  they  were  brought  in  the  federal  courts.  On 
the  whole  it  seems  to  be  a  clear  case. 
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n.  Ch.  55. 
CHAPTER  LV.  Art.  2. 


USE  AND  OCCUPATION. 


Con* 


^  5  con.  InMaryland,  held  in  the  action  for  use  and  occupa- 
tion of  a  bouse,  the  deft,  is  not  estopped  to  say  the  ph.  had  no  title 
to  the  premises  for  the  time  the  deft,  enjoyed  them — ^was  an  ac- 
tion against  the  State.  Notice  to  the  Attorney  General  to  ap- 
pear and  defend  the  State.  The  house  was  owned  by  a  third 
person  ;  pit.  urged  the  State  was  estopped  to  deny  his  title. 
3  Har.  fc  M'H.  1—2. 

A's  land,  in  B's  occupation,  is  levied  on  defectively^  B  con-JJJ^JJ-J^j 
timies  under  the  creditor's  execution  and  pays  him  rent ;  after  ^^  Thayer, 
two  years,  B  purchases  the  fee  of  the  execution  creditor. 
Another  creditor  of  A,  levies  on  the  same  land  and  holds  the 
first  creditor  out ;  also  B,  who  claimed  under  him.  A  has 
no  action  against  B  for  the  use,  &c.  between  the  two  levies ; 
oot  in  astumpsity  for  want  of  privity  ;  not  in  trespass,  for  ny 
the  first  levy  A  was  disseised.  The  action  was  assumpsit  for 
the  rents  and  profits ;  no  implied  promise,  as  B  claimed  and 
held  against  A. 

^  13.  Tenants  acts  that  prove  tenancy.     Assumpsit.     A  2  Barn,  k, 
held  premises  under  a  lease  that  expired  at  midsummer,  and  nf^^^* 
be  refused  to  give  up  the  possession  at  that  time,  and  insisted  Howud. 
on  notice  to  quit,  and  afterwards  continued  in  possession  tili 
Christmas,  and  paid  rent  at  Michaelmas  and  Christmas.  Held^ 
this  was  conclusive  evidence  of  a  tenancy,  and  that  the  lessor 
was  entitled  to  recover  a  quarter's  rent^  due  at  Lady  Day. 
Held,  where  a  tenant  occupied  under  an  agreement  containing 
many  provisions,  and  among  others,  that  he  should  keep  the    ^^  coiley 
premises  in  tenantable  repair,  held,  that  the  landlord  might  v!streeton. 
declare  generally,  ^  that  the  deft.-  became  tenant,  and  in  con- 
sideration thereof  undertook  to  repair,'   without   stating-  the 
agreement. 

^  14.  The  acceptance  of  a  bond  for  rent,  is  no  discharge 
of  it ;  and  the  landlord  who  received  a  sealed  note  for  it,  due 
on  a  parol  lease,  may  have  assumpsit  for  use  and  occupation, 
on  giving  up  the  note,  at  the  trial,  to  be  cancelled.     And  hecofQell  t, 
tnsij  distrain  for  rent  any  time  before  actually  paid.     In  debt  Lamb,  so 
for  it,  tenants  in  common  must  join  as  pits. ;  but  in  distress  {S'^^hm.  R?^ 
for  it,  and  avowry,  they  must  not  join,  for  this  savours  of  the  mo. 
realty.     In  debt,  the  release  of  one,  bars  all,  but  not  in  avow- !**>•  *'•• 
ry ;  holding  over  is  at  the  same  rent,  505. 

If  A  hire  the  whole  house  for  a  year,  and  lets  a  part  of  it 
to  B  for  the  whole  year,  A's  only  remedy  for  B's  rent,  is  by 
action  on  the  contract.     And  if  a  lessor,  having  no  reversion-  ^^^mwi  16 
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II.  Ch.  55.  ary  interest,  distrain  on  his  tenant  for  rent,  and  sell  his  good^f 
Art.  3.     the  buyer  acquires  no  title  to  them,  and  the  tenant  may  have 

Con,  trover  for  them. 
v^^>^^.i^^  <^  5.  So  the  deft,  must  not  dispute  the  pit's,  title,  &c.  £p3 
where  he  brought  aisumpsit  for  use  and  occupation  against  a 
judgment  debtor,  whose  land  was  setoff  to  the  pit.  on  execu- 
tion, and  the  deft,  denied  the  proceedings  were  regular,  and 
there  was  no  express  promise  to  pay  ;  and  the  deft's  denying 
any  tenancy,  negatived  any  implied  one.  Judgment  for  him, 
2  Greenl.  Wyman  k,  al.  v.  Hook,  p.  337. 

^  7.  But  assumpsit  lies  not  for  use  and  occupation,  when  the 
possession  is  tortious  either  against  the  wrong  doer  himself,  or 
his  representative  ;  no  contract  can  be  implied  ;  for  assumpsit 
presupposes  a  contract,  and  there  can  be  none  where  a  trespass 
or  tortious  acts,  repel  one.     2  Nott.  in  M'Cord,  156,  Ryan 
V.  Marsh,  administrator;  1  D.  8i  E.  378;  6  John.  R.  46,  be. 
Nor  does  assumpsit  lie  for  the  mortgagor  against  the  mort- 
gagee, for  the  profits  he  receives  of  the  land  between  his  entry 
16?— ?68^^   to  foreclose  and  the  redemption.    The  statutes  of  New  Hamp- 
shire, as  to  mortgages,  are  of  February  16,  1791,  and  January 
16,  1795  ;  neither  makes  any  provision  in   such  cases,  nor 
does  the  common  law  or  equity,  in  New  Hampshire.    • 
4  Bam.a  §  15  coti.  One  of  five  tenants  in  common,  brought  cove- 

Crci.  !«».       nant  on  a  lease  for  rent,  payable  on ;  breach  was,  that  oa 

,  a  large  sum  of  money,  to  wit,  £21,15,  one  fifth  part  of 

the  rent  for  three  quarters  of  a  year,  of  the  term  then  elapsed, 

became  due  from  the  deft,  to  the  ph.,  and  still  was  in  a  arrear. 

Held,  good  on  special  demurrer. 

Abt.  6.  §  8  con.  Held,  a  tenant  holding  over  after  a  lease  is  ex* 

Con.  pired,  cannot  deny  his  lessor's  title,  nor  enable  A  to  do  this  by 

iCowen,  575.  taking  a  lease  from  him.     The  court  will  not  permit  him  to 

set  up  any  defence  which  the  tenant  could  not.     A  has  no 

right  to  be  considered  landlord  for  the  purpose  of  such  defence* 


CHAPTER  LVI. 

WAGERS. 


.  ^6.  Assumpsit  for  money  had  and  received  against  a  stake 

^^'     '      holier;  prize  money  was  deposited  in  his  hands  belonging  to 

1  Greenl  84    s®^®*"^'  persons,  for  him  to  keep  till  '  legally  determined  '  to 

88,  uimer  Al  which  of  them  it  belonged.     Held,  that  no  action  could  lie 

al.  V.  Paine,     against  him,   until  the  question  of  property  was  first  settled 

among  them,  by  a  judgment  of  law.     The  claimants  were 

bound  first  to  have  the  question  of  property  settled  in  the  prize 

court.     See  Hoi^e  v.  Camden,  ch*  224,  a,  12,  s.  13 ;  5  M. 
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Si  S.  122  ;  12  East.  225 ;  other  cases,  11  John.  31,  void  asH.  Ch.  56. 
to  election,  one  on  a  life  void,  16  East.  156.  ^rt.  3. 

^  5.  In  the  election  of  a  sheriff  in  Kent  county,  in  Mary-  C<m. 
land,  the  pit.  and  deft,  laid  a  wager  of  £30,  and  the  ph.  won  s^-v^^w 
it  and  sued  for  it,  in  the  county  court,  stating  the  case  at  large. 
The  pit.  waged  A  would  get  600  votes  for  the  office,  &c.  (see 
the  declaration) ;  plea  not  guilty  ;  verdict  for  the  pit.  £30. 
Judgment  arrested ;  ph.  appealed  to  the  general  court ;  that 
reversed  the  judgment,  because  it  *'  could  not  intend  the  pit. 
and  deft,  were  residents  of  Kent  county,  and  voted  at  the 
election,'  but  if  such  facts  were  in  the  record,  the  general 
court,  said,  it  would  have  at  once  decided  the  wager  was 
against  sound  policy,  and  void.  It  involved  the  parties  and 
their  friends  in  such  case,  in  undue  influence,  and  as  the  gen* 
eral  court  gave  judgment  for  the  pit.  for  £30  damages  on  the 
verdict,  and  for  costs,  on  the  general  principle,  the  court  above 
will  give  such  judgment  as  the  court  below  ought  to  have  given. 
4  Har.  &  M'H.  284.-287,  Wroth  v.  Johnson,  cited  2  Bac. 
Abr.  230  ;  feigned  issue,  2  Cowen,  465 ;  form  of  it. 

^  6.  Wagers  are  only  illegal  when  forbidden  by  some  stat-l  KoitALMc 
ute,  &c.  where  calculated  to  injure  third  persons  and  thereby  ^®'^»  180-182. 
disturb  the  peace  and  comfort  of  socfety ;  or  when  against 
morality,  or  the  sound  policy  of  the  State.     The  act  of  De« 
cember  19,  1816,  does  not  include  horse  racing;  but  such 
wager  is  illegal  by  9th  of  Ann,  ch.  14. 

§  7.  Money  deposited  on  an  illegal  wager,  may  be  recover- 1  Nottfc  Me 
ed  from  the  stake  holder,  who  has  paid  it  over  q/Vcr  notice  not       * 
to  do  it,  but  otherwise,  if  fairly  paid  over. 

^  8.  May  14,  1821.  *  This  day,  S.  Ives  bet  $100  with  J. 
Phillips,  that  Napoleon  Bonaparte  will,  at  or  before  two  years 
from  the  above  date,  be  removed  or  escape  from  the  island  of 
St  Helena.  It  is  understood  between  the^parties  that  if  Bon- 
aparte should  die  within  the  above  period  of  two  years,  and 
on  the  island  of  St  Helena,  that  Ives  loses  the  bet.'  The 
wager  was  adjudged  void,  three  judges  to  two ;  Supreme 
Court  of  Pennsylvania.  Bonaparte  did  die  on  the  island, 
within  the  two  years,  or  was  dead  May  14,  1821.  The  de- 
cision was  on  the  ground  the  inquiry  might  be  injurious  to  his 
feelings,  and.  that  other  men  had  no  right  to  affect  them,  to 
answer  their  purposes  of  caprice,  malice,  curiosity,  or  their 
other  purposes. 
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II.  C».  67. 
Art.  I.  CHAPTER  XVII. 

Con.  WAGES  OF  SEAMEN. 

^  2  con.  Wages  pay  Me  where  freight  is  not ;  as  where  a 
vessel  was  chartered  '  for  a  voyage  to  be  made  from  Portlftod 
to  sea,  and  take  a  cargo  iroai  on  board  the  British  brig  fauitr 
tain  J  and  proceed  with  the  same  to  one  or  more  ports  io  the 
West  Indies^  and  from  thence  to  Portland.'  Holden  to  be  one 
entire  voyage ;  yet  in  such  case,  seamen's  wages  are  due  at 
the  port  of  destination  in  the  West  Indies,  though  the  payment 
of  the  charter  was  made  expressly  to  depend  on  the  comple- 
tion of  the  voyage  at  Portland,  where  the  vessel  never  arrived, 
being  lost,  while  lying  at  her  outward  i)ort,  that  is,  at  St  Bar- 
tholomew's, in  the  West  Indies.  The  court  observed  the 
owners'  right  to  freight,  depended  on  the  charterparty.  ^Btit 
the  right  of  seamen  to  their  wages,  is  not  affected  by  that 
condition,  unless  they  have  assented  to  it  by  express  stipulation.' 
French  Com.  §  3  con.  Same  principle.  If  some  part  of  the  vessel  he 
Code,  vt  269.  saved,  the  seamen .  engaged  for  the  voyage,  or  by  the  month, 
are  to  be  paid  their  wages,  already  due,  out  of  the  wreck  thus 
saved;  a.  261.  In  whatever  manner  the  seamen  may  be 
hired,  they  are  to  be  paid  their  day's  work  while  employed  in 
saving  the  wreck  and  the  effects  on  board  ;  a.  262.  Seamen 
are  to  be  paid  their  wages  and  receive  medical  treatment  at 
the  expense  of  the  ship,  if  they  become  sick  during  the  voy- 
age, or  be  wounded  in  the  service  of  the  ship  ;  a.  263.  The 
seaman  receives  medical  treatment  at  the  expense  of  the  ship 
and  cargo,  if  he  be  wounded  in  fighting  against  enemies  or 
pirates ;  a.  264.  If  a  seaman  leave  the  ship  without  leave, 
and  is  wounded  on  land,  the  expenses  of  his  medical  treat- 
ment are  at  his  charge,  and  the  captain  may  dischai^  him^. 
His  wages,  in  this  case,  are  paid,  but  in  proportion  to  the  time 
he  serves ;  a.  265.  If  a  seaman  die  in  the  voyage,  and  is 
engaged  by  the  month,  bis  wages  are  paid  to  his  heirs  or  as- 
signees up  to  the  day  of  his  death  ;  and  if  engaged^  for  the 
^  voyage,  one  half  of  his  wages  is  due,  if  he  die  on  the  voyage 
out  or  at  the  port  of  destination  ;  the  whole,  if  he  die  in  re- 
turning* If  engaged  on  the  profit  or  freight  of  the  vessel,  his 
whole  share  is  due,  if  he  die  after  the  commencement  of  the 
voyage ;  and  if  killed  in  defending  the  ship,  all  his  wages  are 
due  for  the  whole  voyage,  if  she  arrive  safe.  Arts.  266 — 
272,  his  other  rights,  liens,  and  duties,  in  cases  of  capture, 
ransom,  he. 

§  19.  Poihier  on  Maritime  Contracts,  edition  1821,  Part 
3.  In  this  valuable  little  work  we  find  some  rules  and  doc- 
trines founded  in  sound  reason. 


WAGES  OF  SEAMEN.  201 

1.  If  a  sailor  engage  for  a  voyage  described  in  the  ship  U.  Ch.  57. 
Julia,  A  B,  master,  and  during  the   v^oyage  another  ship  is     Art.  I. 
substituted,  or  another  master  takes  the  place  of  A  B,  the        Con. 
sailor  is  held  to  continue  the  voyage.   This  commercial  policy    v^v^/ 
requires,  and  his  contract  is,  in  substance,  with  the  owner, 

whose  agent  the  master  is. 

2.  But  if  a  longer  voyage  be  substituted,  the  seaman  is  not 
bound  to  serve  in  it :  his  contract  is  not  for  this. 

3.  If  the  sailor,  by  his  own  fault,  fail  to  fulfil  his  contract, 
he  is  not  entitled  to  any  wages. 

4.  Crenerally,  if  he  fail  so  to  fulfil  by  reason  of  some  acci- 
dent of  superior  force^  he  is  entitled  to  wages  only  for  the 
time  he  has  served.  Superior  force  is  the  act  of  God  and  of 
si>vereign  power  ;  as  laws  of  non-intercourse  enacted,  defeat- 
ing the  voyage,  arrest  of  princes,  storms,  shipwreck,  stranding 
or  capture  of  the  ship,  sickness  or  death  of  the  mariner. 

5.  Sailors  employed  in  saving  the  property  in  danger  have 
a  lien  on  the  property  saved  in  preference  to  all  others.  See 
sect.  3,  Frothingham  v.  Prince.  But  when  nothing  is  saved 
freight  and  wages  are  all  lost. 

6.  The  sickness  or  death  of  a  sailor,  (being  accidents  of 
superior  force)  which  prevents  his  affording  the  assistance  to 
the  master  stipulated,  does  not  deprive  him  of  all  his  wages. 
Henc^e  if  either  prevent  his  sailing  in  the  ship,  his  wages 
never  commence,  if  he  has  laboured  in  preparing  for  the 
voyage  he  or  his  executor  is  paid  for  that. 

7.  But  if  the  sailor  be  sick,  or  dies,  or  is  wounded  in  de- 
fence of  the  ship  in  the  course  of  the  voyage,  if  he  lives  he  • 
has  his  wages,  if  he  dies  his  executor  or  administrator  has 
them,  and  if  there  be  a  loss  and  some  property  saved,  he  or 
his  representative,  as  the  case  may  be,  may  be  paid  out  of 
the  goods  saved  as  well  as  the  wreck  of  the  ship.  The  in- 
demnity due  in  the  case  being  common  average,  to  which  the 
goods  ought  to  contribute  ;  but  the  fighting,  in  case  of  the 
wound  of  the  sailor,  or  his  being  killed,  must  prevent  the  cap- 
ture, for  if  that  be  made  there  is  no  contribution. 

8.  If  a  seaman  be  discharged  for  his  own  fault,  as  intem- 
perance, or  incapacity,  theft,  being  refractory,  or  quarrelsome, 
Swj.  so  as  to  produce  disorder  in  the  ship,  he  has  wages  only 
to  the  time  of  his  discharge.  Mar.  Ord.  1681. 

9.  If  the  discharge  be  by  the  master's  fault  and  unreason- 
able the  seaman  has  his  wages. 

^  5  con.  On  a  libel  for  seaman*s  wages  the  court  will  en-^^^  2. 
force  the  payment  of  the  three  months,  required  by  the  act  of    q^^^ 
Congress  of  February  28,  1803,  ch.  62,  where  seamen  are 
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'II.  Cu.  57.  discharged  abroad  without  the  payment  of  theai.     As  to  mas^ 
Art.  2.     ter's  wages,  2  Mason,  91   and  96,  WiUard  v.  Dorr.     1  Ma* 

Can.  son,  45,  Eroerson  v.  Howland. 
>^rv^  ^  7.  Ca«ei  o/"  sickness.  Suit  for  subtraction  of  wages 
2Ma«>n'flH.  earned  by  the  pit.,  as  mate,  on  a  voyage,  from  Portland  to 
d^'^^^GoiSon  Guadaloupe  and  a  market,  and  back  to  Portland.  The  libel, 
k,  ai.  master  also  included  a  claim  for  the  expenses  occasioned  by  the  pit's, 
and  owner  of  sickncss  in  a  foreign  port  in  the  course  of  the  voyage.  Held, 
terprSe.  ^'  These  expenses  were  a  charge  on  the  ship,  by  the  mari- 

time law ;  and  in  this  charge  are  included  not  only  medicines 
and  medical  advice,  but  nursing,  diet,  and  lodging,  if  the  sea- 
man be  carried  ashore :  2.  The  act  of  Congress,  as  to  sea- 
men, &LC.  has  not  changed  the  maritime  law,  except  as  to 
medicine  and  medical  advice,  when  there  is  a  proper  medi- 
cine chest  and  medical  directions  on  board  the  vessel.  The 
charges  of  nursing  and  lodging  are  not  affected  by  the  act : 
3.  The  court  of  admiralty  has  jurisdictiqn  to  enforce  the  pay- 
ment of  these  expenses  by  a  libel,  for  they  are  in  the  nature 
of  additional  wages*  during  sickness  :  4.  A  stipulation,  the 
seaman  shall  pay  for  medical  advice,  6cc.  is  void,  as  contrary 
to  the  policy  of  the  act  of  Congress  :  5.  As  to  a  receipt  in 
full  of  all  demands,  it  is  prima  facie  evidence,  but  may  be  ex- 
plained. '  A  sick  seaman,  while  on  board,  is  entitled  to  re* 
ceive  suitable  sustenance,  and  attendance  from  the  ship  and 
crew,  during  his  illness  ; '  and  the  marine  ordinances,  '  evi- 
dence of  the  general  marine  law,  authorize  a  similar  allow- 
ance, when  he  is  put  ashore.'  The  seventh  article  of  the 
laws  of  Oleron  is  thus,  '  If  it  happen,  that  sickness  seizes  oq 
any  one  of  the  seamen,  while  in  the  ship's  service,  the  master 
ought  to  set  him  ashore,'  '  also  to  spare  him  one  of  the  ship's 
boys,  or  hire  a  woman  to  attend  him,  and  to  afford  him  such 
diet  as  is  usual  in  the  ship.'  The  nineteenth  article  of  the 
laws  of  Wisbuy  i^  thus,  *  If  as  eaman  fall  ill  of  any  disease, 
and  it  is  convenient  to  put  him  ashore,  he  shall  be  fed  as  he 
was  aboard,  and  have  somebody  to  look  after  him.'  The 
fortyfifih  article  of  the  Hanseatic  ordinance  is  thus,  'If  any 
mariner  fall  sick  of  any  disease  he  shall  be  put  ashore  and 
maintained  in  like  manner  as  if  he  were  on  ship  board,  and 
be  attended  by  another  mariner.'  The  French  ordinance 
provides  he  be  cured  at  the  expense  of  the  ship.  See  art.  5. 
s.  12  ;  see  3  Mason,  160,  174. 

12  Serg.  &  R.  266,  Buck  v.  Lane :  if  a  seaman  embezzle, 

&;c.  he  clearly  forfeits  his  wages.     Other  cases,  2  Mason's  R. 

319;  3  Mason's  R.  161. 

Abt.  5.  ^18.  Passengers  in  ships  and  vessels.     Act  of  Congress, 

Con.  March  2,  1819,  directs,  that  not  more  than  two  passengers  be 
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taken  in  to  five  tons  of  shipping,  in  vessels  coming  to  or  going  II.  Ch.  57. 
from  the  United  States,  custom-house  measure,  exclusive  of    Jlrt.  5. 
the  usual  number  of  seamen  to  navigate  the  ship  or  vessel.       Con. 
Penalty  on  the  person  who  takes  in  and  on  the  owner,  sever-    v^-v^^/ 
allj  ^150  for  each  passenger  beyond  such  proportion;  and  if 
the  extra  number  be  twenty  or  more  passengers  in  the  whole, 
then  the  ship  is  forfeited  to  the  United  States,  as  is  also  said 
penalty. 

§  19.  Master,  hoio  liable  for  goods  sent  by  a  freighter  or  2  Pick  R.615 
not.  Assumpsit  against  the  deft,  on  his  undertaking  to  carry  ^*y  *•  ^°**^® 
to  Virginia  and  a  market,  boxes  of  marble,  with  orders  to  dis- 
pose of  them  for  the  most  he  could  obtain.  He  could  not 
find  a  purchaser,  and  left  them  in  the  hands  of  a  merchant,  in 
good  credit,  to  be  sold  for  the  owner.  Pit.  contended  the 
deft,  was  bound  to  sell  at  any  rale,  or  if  he  could  not  sell  he 
was  bound  lo  bring  the  articles  back  to  Salem.  The  court 
held  there  was  no  order  to  bring  back  the  articles,  and  added, 
*  it  is  well  known  law,  that  if  a  consignee  cannot  sell  without 
a  great  sacrifice  of  the  property,  he  is  not  obliged  to  sell ; 
such  a  circumstance  being  considered  as  an  unexpected  con- 
tingency.'    See  ch.  30.  a.  11.  s.  9  ;  1  Pick.  R.  343. 
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^  11.   Case  for  not  authorizing  the  discharge  of  a  debtor  y  Jinr.  1. 
&c.     Held,  a  creditor  is  bound  to  accept  from  the  debtor  in    Con. 
custody  on  a  ca.  sa.  the  debt  and  costs  when  tendered,  and  to  4  Bam.  k, 
sign  an  authority  to  the  sheriff  to  discharge ;  and  if  the  credi-^^'j,  ^S«" 
tor  refuse  to  do  this,  case  lies  against  him,  and  such  refusal  is 
evidence  prima  facie  of  malice,  in  the  absence  of  circumstan- 
ces to  rebut  the  presumption. 

§  12.    Case  against  assignee  in  tort.     The  pits.,  lessees  of  6  ®*")ii^| 
a  term  hy  deed  poll  assigned  to  the  deft,  he  to  pay  rent  and  g^^^it  g^  gl/ 
perform  covenants  in  the  original  lease.     Deft,  occupied  and  exrs.  of  Bur- 
before  the  term  expired  assigned  to  C.     The  lessor  sued  the  ^^^  *•  ^3^^^- 
now  pits,  for  breaches  of  covenants  while  the  defts.  occupied 
and  recovered  damages  against  them.    Held,  the  present  pits, 
might  have  case  in  tort  against  Lynch,  assignee,  for  neglect- 
ing to  perform  the  covenants  while  assignee,  whereby  the  phs. 
sustained  damages. 

^  17  con.  This  maxim,  sic  utere,  &c.  was  applied  in  the  Art.  2. 
following  case,  and  numerous  authorities  cited.     There  was  a   Con. 
milldam  across  Turkey  river  in  Concord,  and  mills  at  ^^^^  fo^/KS' h?' 
north  and  south  end  of  the  dam.     A,  owning  the  dam,  &c.  D«ia  «.  Bolton! 
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[.  Ch.  68.  granted  to  B,  by  deed,  one  half  of  tV,  with  iho  privilege  of 
Jlrt,  2.  taking  the  water  from  any  pan  of  the  half  granted.  Held, 
Con.  the  deed  passed  the  right  to  the  use  of  one  half  of  the  water 
onlVf  and  that  case  might  be  maintained  by  A  against  B  for 
taking  more  than  half  of  the  water  to  the  injury  of  A.  The 
action  was  for  opening  sluiceways  in  the  dam,  and  diverting 
water  from  the  ph^s.  mills.  The  deft.,  under  B,  contended 
ho  had  a  right  totally  to  destroy  the  north  half  of  the  milldam, 
or  to  draw  water  from  it  as  he  pleased.  The  pit.  claimed  as 
the  court  at  last  decided,  for  on  examination  it  changed  its 
opinion  in  some  respects. 


CHAPTER  LIX. 

AGENT  AND  PRINCIPAL,  &c.  AS  TO  TORTS. 

iRT.  l\  ^4.  But  generally  the  employer  or  master  is  not  responsi- 

Con.  ble  for  the  tDilful  and  unauthorized  trespass  committed  by  his 

agent,  overseer,  or  servant.  Harris  v.  Nicholas,  5  Munf.  463. 
Irt.  5.  ^  II,  Assumpsit  by  the  principal  against  his  attorney  for 

Con.  moneys  had  and  received  by  him  for  lands  sold,  and  held,  the 

htlhimer  v,  action  lay  if  the  deft,  retained  the  money  :  ^.  The  deeds  ex- 
CowoD,  9ol  6cuted  by  the  attorney  expressed  the  consideration  reiSeived. 
<^'  Held,  prima  facie  evidence  of  the  receipt  of  the  money  : 

3.  When  an  agent  is  authorized  to  receive  money  for  his 
principal,  or  do  any  other  thing,  his  drafts,  receipts,  accounts 
stated,  or  admissions  relative  to  the  subject,  or  his  agency, 
and  especially  when  all  these  are  offered  in  connexion,  con-^ 
stitutc  a  part  of  the  res  gesta^  and  are  competent  though  not 
conclusive  evidence  against  tho  principal.  Thalhimer  v.  Brine- 
kerhoff,  ch.  202.  a.  9,  Champerty,  s.  2.  The  deft,  was  the 
attorney  of  Teller,  who  claimed  the  land  and  agreed  to  allow 
the  pit.  one  fourth  of  what  he  should  recover,  be  to  pay  half 
of  the  costs,  &c.  Pit.  sued  for  his  fourth  part  of  the  money 
deft,  received  for  the  land,  by  compromise,  $75,000.  The 
deft,  set  up,  in  his  defence,  that  he  did  not  know  the  pit.,  or 
of  his  agreement  with  Teller,  till  after  he  had  paid  to  Teller, 
and  he  had  discharged  the  deft,  of  all  the  moneys  he  had  re- 
ceived, and  that  Teller  was  in  fact  the  pit's,  agent  to  receive 
the  money,  or  otherwise  to  discharge  the  claim  for  it.  But 
the  court  thought  the  evidence  proved  that  the  deft,  early 
knew  of  the  agreement  between  Teller  and  the  pit.  Deft, 
had  his  power  of  attorney  from  Teller,  under  which  he  com- 
menced the  action.  The  court  thought  the  pit.  must  have 
known  the  progress  of  the  business  and  impliedly  assented 
that  Teller  shojuid  set^e  tbawhple  affair  with  the  deft,  and 
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viewed  Teller  as  his,  the  pit's,  agent,  and  looked  to  him  for  U.  t^H.  59. 
the  pit's,  part  of  the  money.     The  pit.  did  permit  Teller  to     Art.  6. 
act  as  his  agent.     New  trial  granted,  there   being  a  verdict       Con» 
below  for  the  pit.  for  $13,500;  but  whether  the  evidence    Vl^^^-^ 
proved  the  deft,  had  fully  settled  with  Teller  or  not,  was  left 
to  a  new  trial.     Not  necessary  to  call  Teller  as  a  witness  to 
prove  such  settlements,  as  his  receipts,  admissions,  Sz^c.  were 
evidence  as  part  of  the  res  gesta,     3  D.  &  E.  454 ;  7  id. 
665 ;  4  Taunt.  511,  563,  663  ;   10  Johns.  44 ;  2  Campb.  R. 
555  ;  2  Wheat.  380. 

Another  case  of  an  attorney's  or  agent's  power,  how  con- 
strued.    6  Cowen,  354-359. 

^10  con.     Case  for  seducing  and  debauching  Jane  Moran,  Abt.  6. 
the  daughter  and  servant  of  the  pit.  per  quod  servitium  amisU.    Con. 
The  action  was  brought  by  the  mother^  the  head  of  the  family,  Moran  v. 
and  objection,  the  action  should  have  been  trespass.      Held,  m  ^^^* 
general,  the  pit.  has  his  election  to  bring   case  or  trespass  for 
this  injury  :  2.  To  establish  the  relation  of  master  and  servant, 
in  this  case,  tlie  slightest  acts  of  service  are  sufficient.      See 
art.  7,  s.  4 ;  12  East  409  ;  3  Burr.  1878  ;  2D.  &  E.  166, 
for  trespass,   for  case,  2  Chit.  PI.  266—268,  1  Chit.  PL  137; 

2  Bl.  Com.  459,  andMartin  v.  Paine,  9  Johns.  R.  387 ;  to  prove 
the  relation  of  mistress  and  servant  was  established,  were  cited. 

3  Bl.  Com.  142,  note  by  Christian ;  Selw.  N.  P.  967;  2  Phil. 
Evid.  156  s.  7  :  court  cited  in  support  of  case  Reeves'  Dom.  R. 
293 ;  3  Serc.  &  R.  315  ;  Selw.  N.  P.  1083;  Ld.  Raym.  1032. 

^  11.  Ijike  action  brought  by  the  mother,  a  widow,  for  the 
seduction  of  her  daughter,  who  at  the  time  her  child  was  be- 
gotten, was  an  indented  apprentice,  but  before  the  child  was 
born  the  indentures  were  vacated,  and  the  daughter  returned  to 
her  mother's,  and  there  the  child  was  bom  ;  the  daughter  was 
the  principal  witness  :  Held,  1.  The  action  lay  :  2.  The  jury  are 
judges  of  the  wright  of  evidence  :  3.  They  could  not,  by  law, 
give  damages  for  bringing  up  the  child  :  4.  In  such  case  the 
court  will  not  grant  a  new  trial  for  excessive  damages,  unless 
they  be  such  as  to  show  partiality,  passion,  or  corruption  in  the  Strgent  v. 

jury.     Pit's,  counsel  did  not  contend  there  was  any  seductioD, »  5 

but  only  that  the  deft,  was  the  father  of  the  child.     Verdict  for  J^***  ^^^ 

the  pit.  j^d20.     Some  of  the  iury  swore  they  allowed  $900  for 

bringing  up  the  child,  and  only  $20  for  the  expenses  and  loss 

of  service,  and  nothing  for  violating  the  daughter's  chastity,  or 

corrupting  her  morals.    On  the  first  point  the  court  cited  Martin 

V.  Payne,  9  John.  38,  [admitted  if  the  indentures  had  continued, 

the  iQother's  action  had  failed.]     Bennet  v.  Allcott,  3  D.  &£  E.  » 

168;  1  Salk.  206;— 2  point,  3  John.  182-262-270;  15  id» 

496  ;— 3  point,  9  John.  51 ;  12  id.  3;35  ;  10  id.  446 ;  4  D.  <e 

£.  461  ^  6  Taunt.  2;77r;  II  JLm  39.    New  trial  granted  be- 
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n.  Ch.  59.  cause  the  jury  mistook  the  law  in  allowing  damages  for  bringing 
Art.  9.     up  ^6  child  :  also  some  new  evidence. 

Con.  §  2  con.  Trespass  against  assessors.     If  they  show  by  the 

v^-^,^..^,^     records  they  were  duly  chosen  at  a  town  meeting,    legally 

1  Pick.  R.  109- warned,  they  are  not  bound  to  go  beyond  the  records  ;  and  to 
^^^482—484    ^^^^  ^^^  warning  officer  proceeded  regularly  ;  and  by  statute 

1785,  ch.  5,  the  State,  county,  and  town  taxes,  are  required 
to  be  separately  assessed  and  put  into  separate  lists ;  but  the 
Stat.  1823,  ch.  138,  passed  since  this  decision  was  made. 

2  Pick.  ItS92.      It  is  illegal  for  the  assessors  of  a  parish,  to  make  an  assess- 

ment on  a  valuation  made  by  the  assessors  of  the  town,  ^  a 
usage  adverse  to  law  cannot  repeal  it.^ 
iiw"^"''  ^*^~     ^  ^  ^^^'  ^  ^^^^  h'^s  no  power  to  assess  the  inhabitants  to 
OilmoroT*'  *  '^'se  money  to  buy  an  exemption  from  toll  for  them  at  a  toll 
bridge.     Necessary  charges  mean  only  charges  relating  to 
corporate  duties. 
Art.  10.  %  2  con.  Was  case  for  rashly  setting  a  fire  on  land  of  the 

Con.  deft.,  which  fire  was  so  negligently  guarded,  that  it  spread  to 

*  ^'  ^'  ^;  '^nd  of  the  pit.,  and  there  caused  much  damage.  Plea  gen- 
son  V.  Pevei^  ^^^'  issue,  point  decided ;  when  a  servant  acts  under  the  spe- 
ly.  cial  orders  of  bis  master,  the  master  is  not  liable  for  his  negli- 

gence in  doing  business  not  ordered.  In  this  case,  the  master 
directed  his  hired  labourer  to  set  fire  in  one  place,  this  he  did ; 
and  of  his  own  accord,  causes  fire  to  be  made  in  another  place, 
and  it  was  this  second  fire  that  spread  and  injured  the  pit. ; 
master  not  liable  :  cited  6  D.  &;  E.,  125-411,  and  some  oth- 
ers of  the  numerous  cases  in  this  chapter,  relating  to  roasters 
and  servants,  principals  and  agents,  &;c. 
2  Rand.  6-20,      ^  4.  ^gent  selling  lands.     An  agent  is  empowered  to  sell 

Ten^l  '^"^^  5  ^  h">'^  ^^  h'™'  ^®  cannot  insist  on  a  valid  sale,  if  he  know 

of  any  fraud  or  breach  of  trust  in  the  agent ;  2.  If  B  fails  to 
inspect  the  agent's  written  power  to  sell  real  property,  this  aflTects 

'  B  with  notice  of  any  defects  or  qualifications  in  the  writing. 

Bank  of  New-      §  ^'    ^»  °^'"S  ^^^  p'^s.   they  agreed  he  should  sell  on 

bera  9.  Pu^,  credit,  and  take  bonds  payable  to  them,  to  take  such  in  pay- 

1  Hawkf.  198.  ment  as  they  approved.  A  sold,  and  gave  them  notice  of  the 
kind  of  bonds,  and  took  from  the  deft,  for  his  purchase,  a 
bond  payable  to  the  pits.  This  being  offered  to  them,  they 
refused  it,  and  it  was  returned  to  A,  to  use  as  he  saw  fit. 
Held,  A  became  the  agent  of  the  bank  to  take  and  receive 
the  delivery  of  the  bond  from  the  deft.,  and  that  the  bond,  by 
the  delivery  to  A,  was  complete. 

3Beiau88.ll6.  §  ^'  An  agent  who  receives  money  due  to  his  principal,  on 
bond  or  judgment,  is   liable,    merely  as  a  simple    contract 

4  do.  706.  debtor.  How  an  agent  entrusted  to  sell  his  principal's  property 
and  boys  it,  might  to  prove  clearly  fairness  in  all  respects 
whatever ;  Bu^er  v.  Haskell. 
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11.  Ca.  60. 
CHAPTER  LX.  ^rt.  2. 

BASTARD  CHILDREN.  ^^' 

^  2  con.  As  to  the  mother's  want  of  chastity,  &c.  see  ch. 
84,  a.  2,  s.  8. 

When  the  mother  of  such  child  makes  her  charge  before  a  i  Rand.  464— 
magistrate,  the  charge  must  be  taken  dowa  in  writing  under  ^^' 
the  statute :  2.  On  an  appeal  from  an  order  of  a  county  court 
providing  for  the  support  of  the  child,  it  is  error  for  the  ap- 
pellate court  to  receive  new  evidence  of  the  facts,  not  before 
the  county  court :  3.  The  right  to  appeal  from  facts  is  confined 
to  cases  of  mills,  roads,  the  probate  of  wills,  and  certificates 
for  obtaining  administration.  In  Virginia,  the  county  is  charge- 
able in  such  case  ;  farther,  ordered  to  pay  $30  a  year  for  tea 
years ;  about  58  cents  a  week. 

Provision  for  the  mother  of  a  bastard  and  her  infant,  is  a 
sufficient  consideration  to  support  a  bond  made  by  the  father 
of  the  child  for  that  purpose.  1  John.  Ch.  R.  329,  Buun 
V.  Winthrop. 

§  6  con.  To  make  the  mother  a  competent  witness,  she  Art.  3« 
must  be  examined  in  the  time  of  her  travail,  and   accuse  the    Con, 
deft,  of  being  the  father,  and  before  the  child  is  born.   5  Pick. 
63—64,  Bacon  v.  Harrington. 

<§  7  con.  Under  Massachusetts  Statute  1785,  ch.  66,  Maine  A  nm  4 
Statute,   1821,   ch.  72,  a  bond  is  not  necessary  to  give  the    q' 
Common  Pleas  jurisdiction,  if  the  deft,  appear  in  person  or  2  Green],  jes- 
by  attorney  :  2.  The   court  may  render  judgment  of  JUiaiion^'^*  Manner 
on  default :  3.    Deft,  may  waive  a  jury  trial,  as  it  is  for  ^^s^ir^w^ 
benefit :  4.  The  statute  authorizes  an  order  the  putative  father 
pay  a  weekly  sura  till  the  further  order  of  the  court :  5.  So 
judgment  for  costs  :  6.  The  right  to  issue  a  capias  is  incident 
to  the  jurisdiction  of  the  Common  Pleas,  in  all  cases  of  con- 
tempt.    See  ch.  150,  a.  8,  s.  14. 

A  bond  to  prosecute,  given  under  said  acts,  conditioned  the  s  Greenl.  488- 
deft,  appear  and  abide  the  order  of  the  courts  holds  him  to  pay  ^^* 
such  money  as  the  court  orders  for  the  maintenance  of  the 
child,  as  well  as  to  give  a  new  bond  to  perform  such  order. 
The  new  bond  the  court  may  require,  as  only  one  superadded ; 
and  this  the  accused  may  avoid  giving.  See  Merrill  v.  Prince, 
ch.  150,  a.  8,  s.  14. 

^  2  con.  4  Pick.  93—96.     The  mother  of  a  bastard  child  Art.  5. 
cannot  inherit  his  estate  ;  otherwise  by  Mass.  act,  March  3,     Qan. 
1829,  see  ch.  126,  a.  1,  s.  2. 

^13.  Debt  on  a  penal  bond  given  to  R.  and  F.  as  over- 
seers of  the  poor  of  the  town  of  Clermont,  condiiioDed  to  in- 
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II.  Ch.  60.  demuify  as  well  such  overseers  as  all  and  every  other  inhabitanti 
Art.  5.      ^-9  against  all  costs,  charges,  rates,  assessments,  damages. 
Con.       expenses  whatever,  for  or  by  reason  of  the  birth,  education, 
y^^^^^-^^     and  maintenance,  of  a  bastard  child,  begotten  by  said  Donely, 
Donely  v.        &c.  describing  the  mother,  he.    Held,  1.  The  actkm  did  not 
rSer*  4*Cow-  '*®'  "nless  the  overseers  proved  they  had  been  damnified  by 
en,  262-260.    actual  payment  or  other  disbursements  in  support  of  the  child  ; 
Error  from  die  that  a  mere  liability  to  maintain  it,  was  not  suffident :  2.  An 
^ommon    eas q^^^j^j.  ^f  filiation  against  the  putative  father,  charging  bim  with 
a  weekly  payment  of  money  for  past  expenses,  &c.  is  not  ad- 
missible  in  evidence  in  such  an  action.     The  order  was  made 
by  two  Justices,  charging  Donely.  with  the  payment  of  j^  16, 
lying  in,  and  other  past  expenses,  and  50  cents  weekly  there- 
after.    No  disbursements  by  the  overseers  proved,  be.  btit 
about  $50  were  due  on  the  order,  at  the  time  of  the  trial. 
Woodworth,  J.  dissented  ;  cited  for  Donely,  Chilton  v.  Wbif- 
fin,  3  Wils.  13;  Griffith  v.  Garrison,  1  Salk.  196;  1  Johns. 
R.   486  ;  12  id.  195  ;  13  id.  380  ;  18  id.    123  ;  407,  &c. ; 
against  Donely,  1  Johns.   R.  491  ;  1  H.  Bl.  253,  Hays  v. 
Bryant;  3  Johns.  R.  26;  9  id.  367;  16  id.  155;  18 id- 352,  &c. 
^^M^^"**^     §  14.  Assumpsit  for  meat,  drink,  &c.  provided,  and  work 
Scowcn^W^^"^  labor  in  and  about  nursing,  &c.  Catharine  Trovinger,  the 
267.  pit's,  daughter  and  her  two  infant  children,  at  the  deft's.  re- 

quest, and  on  his  promise  to  pay,  d^c.  ;  he  was  the  putative 
father.  Held,  a  promise  to  pay  for  the  board  of  a  woman 
and  her  bastard  child  by  him,  the  purpose  of  both  parties  ex- 
press or  tacit,  being  to  facilitate  a  continued  state  of  cohabi- 
tation, between  the  promisor  and  the  woman  is  void  :  but  2, 
the  purpose  must  be  clearly  proved ;  and  is  not  to  be  inferred 
from  a  previous  cohabitation  between  them,  with  the  knowledge 
of  the  promisee  :  3.  The  fact  is  not  a  sufficient  ground  for 
the  jury  to  infer  consent  to  a  subsequent  cohabitation  in  a  case 
where  the  woman  is  the  daughter  of  the  promisee  :  4.  It 
makes  nothing  toward  such  an  inference,  and  should  not  be 
submitted  to  the  jury.  See  Decker  v.  Livingston,  15  John. 
479 ;  Lloyd  v.  Jonnson,  1  Bos.  and  P.  340,  and  cases  cited. 


CHAPTER  LXI. 

COPY  RIGHTS,  &c. 


Art.  1.  h  ^'  How  printers  may  be  restrained  at  common  law.     As 

Con.  '       where  a  bookseller  employs,  a  printer  to  print  so  many  copies 

of  a  work  for  the  bookseller  and  no  more,  and  with  the  types 

set  up,  the  printer  prints  an  extra  number  for  his  own  use  and 

sale,  he  is  liable  to  p«y  damages  to  the  bookseller,  though  he 
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prove  ho  special  damages.     Contract  one  thousand  copies  :  II.  Ch.  61; 
printers  printed  fifteen  hundred,  and  sold  two  hundred  alid     ArL  1. 
fifty,  &c.  for  their  own  use.    The  phs.  relied  on  usage  among    Con^ 
printers  and  booksellers.     The  copj  right  was  not  secured.         nJ^^s^^^/ 

§  6.  Action  for  infringing  the  machine  in  the  case  of ''^  Wheat  468- 
Evans  v.  Eaton,  art.  3.  s.  1.  Held,  the  sixth  section  of  the  Hettichf"*  *" 
patent  act  of  1793,  ch.  156,  which  requires  a  notice  of  the 
special  matter  to  be  given  in  evidence  by  the  deft,  under  the 
general  issue,  does  not  include  all  the  matters  of  defence 
which  the  deft,  may  be  legally  entitled  to  make ;  and  where. a 
witness  was  asked,  whether  the  machine  used  by  the  deft, 
was  like  the  model  exhibited  in  court  of  the  pit's,  patented 
machine,  held,  that  no  notice  was  necessary  to  authorize  the 
inquiry. 

^  6.  The  first  publisher  of  a  libellous  or  immoral  book  <^  B«rn.  & 
cannot  maintain  an  action  against  any  person  for  publishing  a  ^'^*  ^*^' 
pirated  edition. 

Supreme  court  of  the  United  States,  January  tenn,  1829, 
decided  that  an  inventor,  who,  before  he  applies  for  bis  patent, 
sufiTers  his  invention  to  be  publicly  used,  cannot  afterwards 
have  a  patent.     His  so  doing  is  an  abandonment  of  his  right. 

§  11  con.  Action  of  covenant  broken.     The  declaration  Art.  2. 
stated  that  the  pit.  and  deft,  were  the  joint  inventors  of  two    Ctm. 
machines  for  dying  and  drying  silks.     The  one  called  the  i  Pidc*  R.  445 
reel,  and  the  other -the  lap-frame  j  that  they  mutually  cove- J*|^^"""*** 
nanted  so  to  cooperate  as  to  secure  to  themselves  the  benefits 
of  the  same,  and  that  for  this  purpose  they  covenanted  that 
the  deft,  should  have  secured  to  him  the  exclusive  use  and 
sale  of  the  machines  in  Massachusetts  and  Rhode  Island,  and 
the  ph.  in  the  rest  of  the  United  States ;   that  neither  should 
use  or  sell  the  machines  within  the  district  of  the  other,  under 
the  forfeiture  of  j^lOOO  for  each  machine  so  used  or  sold. 
Yet  the  deft,  made  fifteen  machines  to  be  used  in  Staten 
Island  in  the  State  of  New  York,  and  employed  the  same  in 
that  place,  by  which  he  forfeited   and   covenantad   to   pay 
j^l5,000.     The  deft,  pleaded  six  several  pleas,  Sec.     Points 
decided  :  1.  It  was  ill  to  plead  neither  party  was  the  inventor, 
or  separate  patents  to  them  before  agreement,  or  a  subsequent 
joint  patent,  was  void  :  2.  To  a  plea,  that  each,  supposing 
himself  the  inventor,  procured  a  patent  and  entered  into  the 
agreement^  expecting,  by  his  patent,  to  enjoy  the  exclusive 
right  within  his  district,  and  that  the  patents  were  void,  a  re- 
plication traversing  that  they  entered  into  the  agreement  under 
that  supposition  and  expectation,  was  held  sufllcient :  3.  The 
agreement  was  not  void  as  being  in  restraint  of  trade,  there 
being  a  reasonable  consideration :   4.   After  obtaining  the 
VOL.  IX.  27 
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II.  Cb  61.  joint  patent  neither  party  could  set  up  the  prior  separate  pa- 
Art.  2,     tents^  and  that  neither  was  estopped  by  them  from  alleging 
Con.      \he  invention  was  joint :  5.  If  the  joint  patent  was  void,  still 
v^rv^^    the  agreement  was  valid,  the  patent  forming  no  part  of  the 
consideration  :   6.  Covenant  was  the   proper  action   in   the 
case  :  7.  Said  forfeiture  was  a  penalty,  and   not  liquidated 
damages. 
Art.  3.  ^  1 .  It  is  no  objection  to  a  witness's  competency,  in  a  pa- 

Con,  tent  cause,  that  he  is  sued  in  another  action  for  an  infringe- 

ment of  the  same  patent :  2.  It  is  no  objection  to  a  witness 
that  he  is  subject  to  fits  of  derangement,  if  sane  at  the  time 
of  giving  testimony.  7  Wheat.  356  to  652  ;  and  see  Evans 
V.  Hettich,  7  Wheat.  453-470. 

^  7.  An  edition  of  the  laws  of  a  State,  revised  and  collect- 
ed by  A,  under  a  resolve  of  its  legislature,  is  not  such  a 
work  as  entitles  A  to  secure  the  exclusive  copy  right.    4  Har. 
&  Mc  H.  345,  346,  Kelley  v.  Green. 
1  Pick.  R.  162      ^  ^'  •^''tiinpnV  to  recover  damages  for  the  breach  of  a 
168.  '  warranty  made  on  the  sale  of  certain  machine  cards.     The 

declaration  alleged  the  defts.  warranted  them  to  be  good  and 
merchantable.  Held,  proof  of  a  warranty  they  were  equal 
to  any  in  America,  does  not  support  the  declaration. 
9  Wheat  608-  §  ^-  Proceedings  to  repeal  a  patent.  Process  was  the 
^^^Exp»rte  act  of  Congress  of  February  21,  1793,  c.  11,  and  the  judge 
of  the  district  court  of  the  southern  district  of  New  York 
granted  a  rule  on  Ch.  Wood  and  Gilbert  Brundage,  on  the 
complaint  of  Jethro  Wood,  to  show  cause  why  process  should 
not  issue  against  them,  to  repeal  a  patent  granted  to  them  for 
a  certain  invention.  July,  1823,  rule  made  absolute,  and  that 
said  patent  be  repealed  ;  that  process  issue  to  repeal  the  said 
patent,  he.  The  patentee  moved  the  court  to  direct  a  record 
to  be  made  of  tlie  whole  proceedings,  and  that  process  in  the 
nature  of  a  scire  facias  issue  to  try  the  validity  of  the  patent. 
The  court  denied  the  motion  on  the  ground  that  these  were 
summary  proceedings ;  and  that  the  patent  was  repealed  de 
facto  by  making  the  rule  absolute,  and  that  the  process  to  be 
issued  was  merely  to  repeal  the  patent.  In  the  supreme 
court  of  the  United  States,  held,  1.  The  patent  was  not  iso 
repealed  de  facto  :  2.  The  proper  process  is  in  the  nature  of 
a  scire  facias  at  common  law,  to  the  patentee  to  show  cause 
why  the  patent  should  not  be  repealed  with  costs  of  suit : 
'3.  On  the  return  of  such  process  duly  served,  the  judge  is  to 
proceed  to  stay  the  cause  on  the  pleadings  filed  by  the  parties 
and  the  issue  joined  thereon,  to  the  jury,  or  the  court,  as  tlie 
issue  may  be.  Record  to  be  made,  &c.  as  requested  by  the 
patentees  as  above.     A  mandamus  issued  to  the  district  court 
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to  make  such  a  record  and  to  issue  such  process  in  the  nature  II.  Ch.  61. 
of  a  sdre  facias,  &(c.  as  the  patentees  asked  for ;  this  was  the     Art.  3. 
true  course  in  order  to  try  the  cause  on  such  a  proper  issue       Con. 
in  law  or  fact,  as  the  parties,  in  their  pleadings,  might  form.        n^^s^^w/ 

How  far  B's  contract  with  C,  for  the  use  of  A's  machine,  ^?J''^***'*-  ^^ 
invades,  or  not,  his  patent-right,  &c.     Deft,  pleaded  the  gen- 
eral issue,  and  gave  notice   of    what  he   meant   to  prove. 
1  N.  H.  Rep.  347-350,  a  patent  case. 
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DECEIT. 

^  1  con.  The  ground  of  this  action  is  fraud,  and  it  liesAaT.  1. 
against  *an  infant  on  a  warranty,  for  the  sale  of  a  horse,  even    Con* 
when  the  form  of  the  action  is  ex  contractu,  and  the  substance 
ex  delicto.  1  Nott  &  Mc  Cord,  197-200. 

1  Greenl.  376-394,  Cross  &  al.  v.  Peters,  held,  1.  To  en- 
able the  vendor  to  rescind  a  contract  for  the  sale  of  goods, 
and  reclaim  them  on  account  of  the  vendee's  fraud,  it  must 
appear  that  deceptive  assertions  and  false  representations 
were  fraudulently  made  to  induce  the  vendor  to  part  with  the 
goods  :  2.  The  mere  insolvency  of  the  vendee  and  the  lia- 
bility of  the  goods  to  immediate  attachment  by  his  creditors, 
though  well  known  to  himself  and  not  revealed  to  the  vendor, 
will  not  avoid  the  sale.  The  vendor  brought  replevin  against 
a  deputy  sheriff,  who  had  attached  them  as  the  property  of 
the  vendee.  Plea,  property  in  him  and  not  in  the  pit.  and 
issue.  The  vendee  was  admitted  as  a  witness  not  having  paid  Bean  v.  Bean, 
for  the  goods.  This  case  is  largely  considered  and  numerous  ^^i?^*  "•  *** 
cases  cited. 

<^  13  con.  The  principle  a  sound  price  implies  warranty  of 
a  sound  article  sold,  is  a  principle  of  the  civil,  not  of  the 
common  law.  In  South  Carolina,  that  of  the  civU  law  seems 
long  to  have  been  adopted.  See  I  Bay.  66,  324;  2  Bay.  19, 
380,  324 ;  1  Constitutional  Reports,  (are  of  a  court  of  ap- 
peals only,)  182-360;  2  do.  143;  1  Nott  &  Mc  Cord,  142, 
194;  2  Nott  &  Mc  Cord,  60,  76,  153,  156,  265;  I  Mc 
Cord,  100-537.  But  in  South  Carolina  this  implied  warran- 
ty, resting  on  a  sound  price,  is  not  extended  to  sheriff  ^s  sales, 
for  in  them  there  are  no  implied  warranties;  but  is  to  the 2 Const.  R. 
sales  of  executors  and  administrators,  and  the  tender  of  the  ^^- 
property,  found  to  bq  defective,  must  be  unconditional,  defi- 
nite, and  certain.  1  Nott  &  Mc  Cord,  194,  197,  Nor  does 
an  implied  warranty  extend  to  the  moral  qualities  of  a  slave. 
1  Mc  Cord,  220.  But  it  extends  to  auction  sales  ;  sales  even 
by  executors  and  administrators.  2  Nott  &M'Cord,  153-156. 
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n.  Cu.  62.     4  Rand.  5,  8,  said,  so  is  the  civil  law  rule  adopted  id 
Art.  1.     North  Carolina,  but  the  common  law  rule  is  adopted  in  Vir- 
Con,      ginia.     Pages  8  to  Id  :  there  is  no  implied  warranty  in  sher- 
iff's sales;  the  rule  caveat  emptor  applies  to  such  a  casQ. 
4  Barn,  k,  Cres.  108,  is  the  principle  of  the  common  law. 
See  ch.  115.  a.  2.  s.  8.  Vol.  4. 

2  Litt  227.  If  the  purchaser  cannot  see  the  property  when  purchased, 

and  the  vendor  must  understand  the  purchaser  relies  wholly  oii 
his  representation,  the  rule  the  buyer  is  bound  to  notice  pal- 
pable defects  does  not  apply. 

§  16  con.  But  if  the  vendor  or  lessor  falsely  affirms  a  fact 
in  his  own  knowledge  alone,  to  the  injury  of  the  vendee  or 
lessee,  &c.  an  action  lies ;  as  where  the  vendor  of  a  public 
house,  pending  a  treaty  for  selling  it,  made  certain  deceitful 

Cr^'ottufiSS.  representations  as  to  the  amount  of  business  done  in  it  and 

~43eeart.8.7.the  rents  received  for  parts  of  the  premises,  whereby  the  ph. 

zi^\i:S' .  was  induced  to  give  a  large  sum  tor  them.     In  an  action  on 

627.— 12  East,  ^,  .        .      °  j® 

«.  the  case  the  pit.  recovered. 

Art.  2.  ^  I*^  ^^^'  ^  purchaser  of  a  parcel  of  wheat,  by  sample, 

Con.  '^^^  ^  '''S^^  ^^  inspect  the  whole  in  bulk,  at  any  proper  and 

1  Bam.  &  convenient  time  ;  and  if  the  seller  refuse  to  show  it,  the  i)uyer 

Crei.  1-8.  naay  rescind  the  contract. 

6Cowen»864-  On  a  sale  by  sample  the  vendor  is  responsible  that  the  bulk 
859,  Andrews  of  the  commodity  shall  be  equal  in  quality  to  thq  samnle:  and 
an  agent  or  broker,  not  restricted  expressly  in  his  power,  may 
sell  by  sample^  or  with  warranty.  His  power,  in  some  cases, 
grows  out  of  the  nature  of  his  business. 
8  Mason,  101.  ^  t^  con.  But  this  action  cannot  be  supported,  if  the  re- 
presentation \)e  in  substance  true  according  to  the  party's 
knowledge  and  belief;  the  gist  of  this  action  is  fraud.  6 
Cowen,  346-354. 

The  person  who  recommends  another  must  know  him  not 
trustworthyof  the  credit  proposed  to  make  him  liable.  3  Rand. 
410-43^,  Lang  v.  Lee  &^  al. 
2Pick.  R.214     §21.   Warranty^   what — agent  personally   liable    on    it. 
'^^^^^^^'^ Assumpsit.     Whereas,  in  consideration  the  pit.  would  buy  of 
Jr.  *'    the  deft,  two  thousand  gallons  of  winter  oil,  of  prime  quality, 

the  deft,  promised  the  pit.  that  the  said  oil  was  of  a  good  and 
'Superior  quality,  to  wit,  prime  quality  winter  oil.  He  the  pit. 
did  buy  the  two  thousand  gallons,  yet  the  oil  was  not  prime 
quality  winter  oil.  The  warranty  was  proved  thus,  *  Boston, 
'  .  April  11th,  1822,  sold  Mr  E.  T.  Hastings  two  thousand  gal- 
Ions  prime  quality  winter  oil,  half  in  tierces,  half  in  hogsheads, 
at  eighty  cents  per  gallon ;  six  months'  credit,  deliverable 
within  ten  d:nys9  credit  to  commence  on  delivery.  William 
Lpverin^  ^r.'     W^j^  delivered. 
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2.  It  IS  not  a  material  variance  to  deehre  on  such  a  con-  II,  Ch.  6S. 
tract  as  an  undertaking  that '  the  oil  was  of  a  good  and  supe*     ^rt.  2. 
rior  quality,  to  wit,  prime  quality  winter  oil.'  Con. 

3.  As  the  factor  gave  the  bill  to  the  pit.  without  designating    y^t^^^n^f 
that  he,  the  factor,  acted  as  an  agent,  was  held  personally  tia* 

ble,  though  he  had  settled  with  his  principal  beibre  notice  of 
the  breach  of  warranty ;  and  though  before  the  oil  was  deKv- 
ered»  and  the  bill  of  parcels  made  out,  the  owner  of  the  oil 
had  informed  the  rendee  that  it  was  sold  on  his  account,  and 
before  the  action  was  brought  the  agent  also  informed  him  of 
the  same  fact.  The  deft,  denied  there  was  any  warranty  in 
the  bill  of  sale.  Above  fifty  authorities  were  cited  in  this 
case  by  the  counsel. 

^  22.  3  Bulst.  95,  per  Croke,  J.  *  fraud  without  damage, 
or  damage  without  fraud,  gives  no  cause  of  action  ;  but  where 
these  two  do  concur,  there  an  action  lieth.'  See  Haycraft  t^. 
Creasy,  2  East,  92-109;  art.  2.  s.  19;  Clifford  v.  Brooks, 
13  Ves.  138;  Benson  r.  Bronson,  7  Johns.  Ch.  R.  202. 
'  Fraud  and  damage  coupled  together  will  entitle  the  injured 
party  to  relief  in  any  court  of  justice.'     Pasley  v.  Freeman. 

<^  23.  To  constitute  an  express  warranty,  it  is  essential  that 
the  affirmaticm  at  the  time  should  be  intended  as  a  warranty ;  Swett «.  Coi- 
otherwise  the  affirmation  is  merely  the  judgment  or  opinion  of  g^'^j^o  JohM. 
the  vendor.  ^'  ^^' 

%  24.  But  though  in  an  action  founded  on  a  warranty  of  sound- 
ness, it  is  necessary  to  prove  the  warranty,  yet  it  is  enough  to 
show  the  vendor's  intention  to  warrant, — ^not  necessary  to  prove  Sarah  *19* 
it  was  made  in  express  words.    That  is  necessary  only  when  the  Johns.  R.  2a— 
pk.  proceeds  on  an  express  warranty.     See  a.  4,  "s.  3.  ''^• 

§  2S.  No  particular  form  of  woras  is « necessary  to  constitute  4  Cowen,  440- 
a  warranty  of  goods,  but  must  be  express  and  positive  ;  one  the  ^^' 
vendee  relies  on  :  2.  In  common  sales,  where  the  vendee  may 
examine  the  goods,  the  vendor  is  not  answerable  for  any  latent 
defects,  without  fraud  or  express  warranty.    Other  points  stated, 
many  authorities  examined  by  the  court,  be. 

^  4  con.  But  held,  if  A  sell  shingles  not  of  the  size  prescribed  Abt.  3^ 
by  statute,  and  take  the  buyers  note  for  the  price,  A  cannot  re-  Con. 
cover  on  the  note.  Written  arguments ;  a  long  and  much  con- 
tested case :  many  authorities  cited ;  the  prmcipal  one,  the 
shingles  were  sold  in  direct  violation  of  the  statute  1783,  ch.  15 : 
see  ch.  196,  a.  9.  s.  3,  ch.  40,  a.  6,  s.  20;  17  Mass.  R.  258 
to  281,  Wheeler  v.  Russell. 

The  pit.  sold  to  the  deft,  leghorn  hats  at  an  agreed  price,  and  ^^  \^^' 
of  a  certain  quality,  and  then  agreed  to  deliver  extra  crowns  to  johnf .  R.  i44. 
suit  the  hats,  free  of  charge :  but  the  crowns  sent  did  not  match 
the  hats.     The  deft,  did  not  retv^m,  or  offer  to  return  the  hai 
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II.  Ch.  62.  The  ph.  sued  for  the]  price,  and  therefrom  the  deft.,  was  al- 
Abt.  3.     lowed  to  deduct  the  amout  of  the  loss  she  had  sustained. 

Con.  So  in  an  action  for  the  price  of  a  chattel,  the  deft,  may  prove 

y^^^^,,,-^^    a  deceit  in  the  sale,  and  that  the  chattel  was  of  no  value,  so  de- 

Beecker  v.      feat  the  pit's,  action ;  or  if  the  unsoundness  produced  only  a 

Vrooman,  18    partial  diminution  of  the  value,  that  the  deft,  may  show  in  miti- 

Johns.  R.  802.  g^^j^^  ^f  damages  claimed  by  the  pit. 

Sill  V  Rood  16  So  if  a  note  be  given  for  the  price,  and  is  sued,  the  deft,  may 
Johns'.  R.  m  show  the  deceit  in  the  sale  ;  and  a  fraudulent  representation 
of  the  vendor,  renders  such  note  void.  On  the  whole,  the  de* 
cision  in  Everet  v.  Gray,  may  be  questioned,  though  in  Ken- 
tucky the  principle  of  it  seems  to  have  been  adopted,  as  in  as- 
sumpsit for  goods  sold.  Held,  it  is  not  available  in  defence  that 
_.  the  article  purchased,  is  of  less  value  than  was  represented,  tfit 

Notte»  1  Litt  ^^'^  received^  and  was  of  any  value,  and  was  used  by  the  deft* 
379.  And  as  to  the  usingy  this  case  does  not  support  Everet  v.  Gray. 

The  deft,  may  have  accepted  the  gun  locks  before  he  could 
well  know  their  defects ;  had  he  used  them^  the  case  had  been 
more  against  him. 
2Greenl.  139-     ^10.   The  shipper  deceiving  the  master ^  fyc.     A,  the  master, 
148,  Hender-   received  diverse  casks  of  lime  on  freight,  consigned  to  him  for 
''  sale,  duly  inspected  and  branded,  and  represented  by  B,  the 
owner,  as  good  lime,  and  the  master  sold  it  as  such.     In  fact, 
it  was  of  no  value.     The  vendee  sued  A  and  recovered  dama- 
ges.    A  gave  notice  to  B  of  the  action,  and  sued  him,  and  re- 
covered the  amount  of  the  judgment  against  A,  with  all  costs 
and  expenses  necessarily  incurred  in  the  defence  of  the  suit  of 
the  vendee,  A  having  faithfully  and  prudently  defended  it.     In 
A's  action  against  B,  a  copy  of  the  judgment  against  A  was 
deemed  admissible  evidence,  though  not  exclusive.     See  Con- 
ner V.  Henderson,  15  Mass.  R.  319 ;  cited  ch.  122,  a.  2  s.  18. 
The  action  of  Henderson  was  for  money  had  and  received,  &c. 
he  having  paid  to  Sevey  the  amount  of  the  sales ;   but  deceit 
was  the  essence  of  the  action. 
Art.  4.  §  3  con.  Held,  on  a  sale  with  warranty  of  soundness,  or  where, 

Con.  by  ^he  special  terms  of  the  contract,  the  vendee  is  at  liberty  to 

12  Wheau  188  retum  the  articles  sold.  An  offer  to  return  it  is  equivalent  to 
^^it?^T'-  ^^  ^^^^  accepted  by  the  vendor,  and  the  contract  being  thereby 
ror  V.  Wyon.  rescinded,  it  is  a  defence  to  an  action,  for  the  purchase  money 
brought  by  the  vendor,  and  will  entitle  the  vendee  to  recover  it 
back  if  it  has  been  paid  :  2.  But  if  the  sale  be  absolute,  and 
there  be  no  subsequent  consent  to  take  back  the  article,  the 
contract  remains  open  and  in  force,  and  the  vendee  must  sue  on 
his  warranty,  unless  it  be  proved  the  vendor  knew  of  the  un- 
soundness of  the  article,  and  the  vendee  tenders  a  retum  of  it 
in  a  reasonable  time  :  3.  If  the  sale  be  absolute,  and  the  ven* 
dor  afterwards  consents  unconditionally  to  take  back  the  article^ 
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the  contract  is  at  an  end,  as  first  above  ;  and  1  Stark.  51  ;  seell.  Ch.  62. 
a.  2,  s.  23.  ^rt.  4. 

§  23  con.  But  1  N.  H.  Rep.  174-177,  Reed  v.  Prentiss:  Con. 
Assumpsit  on  a  note  given  by  the  deft,  to  the  ph.  for  size  the 
pk.  sold  the  deft.,  was  found  to  be  bad ;  but  no  deceit,  no  fraud, 
or  warranty ;  the  ph.  recovered  ;  but  said  ex  gratia^  and  au- 
thorities cited  to  each  point,  the  defence  had  been  good.  1. 
If  the  property  had  never  passed  to  the  vendee  :  2.  Had  fraud 
been  found  to  have  been  practised,  or,  3.  An  express  warranty 
broken.  Jones  v.  Scriven,  ch.  179,  a.  9,  s.  11;  Kimball  v. 
Cunningham,  ch.  32,  a.  4.  s.  3 ;  Parkinson  v.  Lee,  ch.  62,  a. 
2,  s.  17 ;  Defreese  v.  Trumper,ch.  62,  a.  4,  s.  16 ;  Emerson  v. 
Brigham,  ch.  62,  a.  3,  s.  8;  Pollard  v.  Lyman,  ch.  116,  a.  4, 
s.  11  ;  Holden  v.  Dakin,  ch.  62,  a.  4,  s.  18,  &c. ;  and  cases 
herein  cited,  also,  2  Chitty's  PI.  100  ;  6  Johns.  6 ;  7  do.  331 ; 
12  do.  363;  1  Johns.  96,  128,  274;  2  Johns.  179:  4  do. 
421;  5  do.  354-402;  6  East.  110;  all  these  are  authorities 
on  the  point. 
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^  6  con.  1  Nott  fa  M'Cord,  184,  185  :  to  call  one  a  mulatto  Art.  2. 
is  actionable  perse;   1  Bay.  171  ;  so  the  words  *you  are  a    Con. 
counterfeit ; '  2  Con.  R.  408. 

Words  imputing  weakness  of  intellect,  are  not   actionable  i  Note  &  Mc 
though  spoken  of  a  candidate  for  congress.     So  where  words  ^®^*  848-864. 
are  innocent  or  justifiable,  not  actionable,  though  they  may  have 
created  some  special  damage.     Words  that  charge  a  woman cord^  905. 
with  a  breach  of  chastity,  not  actionable  unless  special  damage  ^     '      ' 

t  .  ^  i*     •  t_  Con.  K.  So. 

be  proved,  nor  to  say  she  is  a  whore. 

The  sense  in  which  words  are  received  by  the  world,  is  the  3  Serg.  it  R. 
sense  courts  of  justice  ought  to  ascribe  to  them  in  slander. 

It  is  actionable  to  say  of  another,  he  made  and  published  a  S^*"^*  ^  ^* 
libel.  But  it  seems  it  is  not,  to  say  he  committed  an  assault 
and  battery  ^forcible  entry  y  fyc.  To  call  a  woman  a  whore  is  pp  206-261. 
actionable  in  Pennsylvania,  without  special  damages  for  fornica- 
tion is  indictable,  and  includes  moral  turpitude,  id.,  and  3  Serg. 
h  R.  266.  Words  ought  to  be  taken  as  the  hearers  understand 
them.  1  Nott  &  M'Cord,  216-290. 

^  38.  Calling  a  man  rogue  and  villain,  and  saying  he  had 
ruined  many  families,  and  the  curses  of  the  widows  and  children 
were  on  him,  and  that  he  had  wronged  the  deft's.  father's  estate, 
and  cheated  the  deft's.  brother  Thomas,  is  actionable,  though  4  Har.  &  Mc 
the  pit.  has  stated  in  his  declaration  that  he  was  a  merchant  al  ^'  ^^''^' 
the  time,  kc. ;  and  it  was  proved  he  was  not  a  merchant. 
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^  39.  So  where  the  del),  called  the  pit.  *  a  hhodj  thief,'  it  wu 
I  held  these  words  were  acliooable,  though  accompaDieci  by  other 
eipresaioDs  which  made  it  doubtful  if  the  deft,  meant  a  char^ 
of  felony.    Fisher  v.  Robereon,  2  M'Cord,  189. 

§  40.  Slander  of  a  witness  in  saying  he  handed  papers  to  a  Juror 
10  influence  the  jury,  or  to  influence  and  bribe  the  jury.  Held, 
~  this  was  iJefatnalion,  as  amounting  to  a  charge  of  enAraeery, 
which  is  an  attempt  by  either  party,  or  a  stranger,  to  corrupt  or 
influence  a  jury,  or  to  incline  them  lo  favor  one  side,  by  gins  or 
promises,  threats  or  pursuasions,  or  to  instruct  them  in  the  cause 
any  other  way,  except  by  opening  and  enforcing  the  evidence 
by  argument  at  the  trial.  Several  counts,  one  bad  general  ver- 
dict, thereon  judgment  arrested. 

%  22.  Loss  of  marriage.  Declaration  alledged  t  comract  of 
marriage  between  the  pit.  and  P.  Baker,  and  that  the  deft,  to 
prevent  it,  declared  to  Baker  that  he  had  bad  carnal  intercourse 
_  with  the  jplt.,  by  reason  whereof,  B.  refused  to  marry  her.  Ver- 
dict for  the  pit.  for  $1430.  Motion  in  arrest  of  judgment  for 
the  insufficiency  of  the  declaration,  and  for  a  new  trial  on  a. 
case :  motion  denied,  and  on  the  ground  of  tpecial  damage, 
Savage  C.  J.,  dissented.  Seems,  1.  Because  her  remedy  was 
against  Baker,  who  broke  his  contract  of  marriage :  3.  The 
judge  admitted  improper  evidence. 
RT.  4.  ^  28.  Case  for  defamation;  simply  to  bum  one's  own  store  is 

^en.  not  unlawful ;  nor  is  it  actionable  in  say  A  maliciously  burnt  bis 

ick.  R.  330  oim  store.     To  make  his  words  actionable  there  must  be  a 
~urey  colloquium  or  an  averment,  stating  such  circumstances  as  will 

render  inich  burning  unlawful ;  and  it  must  appear  the  words 
were  spoken  of,  and  concerning  such  circumstances ;  and  the 
went  of  such  colloquium  or  averment  is  not  cured  by  an  inntten- 
do.  There  were  no  words  in  the  declaration  wmch  charged 
the  pit.  wttti  burning,  or  with  a  design  to  bum  the  property  of 
another  person,  or  his  own  property  insured,  but  in  the  tnnuenifo, 
which  cannot  enlarge,  or  add  anything,  but  to  make  more  clear 
by  explanation  the  sense  of  the  words  averred,  to  have  been 
spoken.  The  facts  and  circumstances  which  constitute  the 
crime  imputed,  must  be  stated,  and  then  it  must  be  averred  the 
I.  ^vords  were  spoken  of,  and  concerning  the  ph.;   Cowp.  672; 

see  a.  5,  a.  8,  a.  8.  s.  10,  ch.  219,  a.  1,  s.  3. 

^  29.  Nor  in  Soutli  Carolina  is  it  actionable  to  call  a  woman 
a  whore ;  1  Const.  Rep.  101  :  see  sect.  20  above ;  remedy  pro- 
bably as  in  England. 
era  r.  ^  30.  Nor  are  words  charging  the  ph.  with  false  swearing, 

"'•  2Mi;  or  subornation  of  purjuiy,  unless  it  appears  by  a  colloquium, 
or  by  the  words  themselves,  that  they  bad  reference  to  an  oath, 
taken  in  the  course  of  a  judicial  proceeding. 

Count  in  slander  charging  the  deft,  uttered  and  published 
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diese  words,  *  he,'  (meaniDg  the  said  I,  the  ph.)  *  has  been  with  IL  Ch.  63. 
a  sow,  and  I,  (meaning  the  said  C,  the  deft,)  can  prove  it ;  pre-     jirt.  5. 
ceded  and  followed  by  a  recital  and  averment  that  the  words       C&n, 
were  intended  to  charge  the  pit.  with  the  crime  against  nature,    v^^v*^^ 
&c.     Held,  sufficient :  2.  Where  words  are  of  doubtful  import,  Goodrich  «. 
the  Jury  are  to  6nd  their  meaning  :  3.  The  office  of  an  innuen^  Woolcott,3 
do  IS  merely  explanatory.     It  cannot  enlaree  the  meaning  of  ^*]^*°'  ^*"" 
words  beyond  their  natural  signification.     Verdict  for  the  pit. 
Motion  in  arrest  of  judgment.    Judgment  for  the  pit.    Judg- 
ment affirmed  in  the  court  of  errors ;  4  Cowen,  714. 

^  20  con.  1  Hop.  Cb.  R.  347-353,  held,  1.  A  newspa^Awr.  7. 
per  establishment  is  a  subject  of  property  and  of  contract,  and    Con, 
a  right  to  it  may  be  protected  in  chancery.     One  who  has  Snowden  v. 
sold  out  may  only  set  up  a  rival  paper,  not  continue  theform'^*^' 
er  ;  if  doubtful  which,  no  injunction  issues,  which  is  a  writ  to 
protect  rights  tliat  are  clear  ;  at  best,  not  reasonably  doubted^ 
One  reason  stated  in  the  bill  was,  that  Noah,  the  deft.,  was 
insolvent^  and  the  pit.   had   no   remedy  but   in   prevention. 
8  Ves.  Jun.  215  ;  17  do.  336  ;  and  4  Barn,  b  Cres.  35,  as 
to  libels. 

^  27.'  This  was  an  indictment  for  publishing  an  obscene  n  Mass.  K. 
book,  entitled  the  *  Memoirs  of  a  Woman  of  Pleasure,'  ^c.^^^-^^^®"^- 
Held,  it  b  sufficient  to  give  a  general  description  of  the  of-  Holmes, 
fence,  or  of  the  libel,  and  to  aver  its  tendency,  without  copy- 
ing the  book,  or  minutely  describing  the  prints.     It  can  never 
be  required  to  spread  such  a  book,  at  large,  on  the  record  of 
the  court.     To  do  this  the   public  itself  would  give  perma- 
nency and  notoriety  to  the  indecency  in  order  to  punish  it. 
The  common  pleas  succeeds  the  sessions  and  has  jurisdiction 
of  libels.     The   book  is  in   evidence :   is  the  form  of  one 
count.     Several  counts — one  gopd,  and  a  general  verdict  is 
applied  to  the  good  one. 

^  28.  2  Pick.  R.  113-121,  Clark  v.  Binney,  held,  the 
following  publication  was  a  libel.  Binney,  a  public  officer,  io 
a  report  of  an  official  investigation  into  his  conduct,  published 
the  testimony  of  a  witness  with  these  comments :  *  I  am  ex- 
tremely loath  to  impute  to  A,  (the  witness,)  or  B,  his  partner, 
improper  motives  in  regard  to  the  false  accusation  against 
me,  yet  I  cannot  refrain  from  the  remark,  thai  if  their  motives 
have  not  been  unworthy  of  honest  men,  their  conduct  in  fur- 
nishing materials  to  feed  the  flame  of  calumny,  &c.  has  been 
such  as  to  merit  the  reprobation  of  every  mr.n  having  a  parti- 
cle of  virtue  or  honesty,  &ic. :  they  have  both  much  to  repent 
of  for  the  groundless  and  base  insinuations  they  have  propa- 
gated against  me  : '  2.  In  an  action  for  a  libel  a  verdict  will 
not  be  set  aside  for  excessive  damagesi  unless  they  are  so 
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11.  Cu.  63.  flagrantly  outrageous  as  manifestly  to  show  that  the  jury  were 

Art.  7.     actuated  by  passion,  partiality,  prejudice,  or  corruption.    The 

Can.       publication  was  in  a  pamphlet.     Deft,  pleaded  a  special  justi- 

.^-v^^/     fication.     Jury,   on  issue,   found  a  verdict  for  the  pit.  and 

$1000  damages.    Motion  in  arrest  of  judgment  on  the  ground 

the  remarks  were  not  libellous,  and  for  a  new  trial  because 

the  damages  were  excessive.     The  court  adopted  the  defini-^ 

tion  of  a  libel  in  Commonwealth  v.  Clapp.     Judgment  on  the 

verdict. 

2  Pick.  R.  810  ^  29.  Case  for  a  libel,  pubhshed  by  the  deft,  concerning 
-^16,  lUiBlng- ihe  pit.  Plea  not  guilty.  Held,  1.  If  a  member  consent 
^^».  umg-    ^^^  church  may  investigate  any  complaint  made  against  him 

in  writing,  by  a  person  not  a  member,  no  action  lies  against 
the  person  making  the  complaint,  without  showing  express 
malice  :  2.  If  the  judge  state  to  the  jury  there  is  no  evidence 
of  such  malice,  when  there  is  some  slight  evidence  of  it,  but 
not  sufficient  to  support  a  verdict,  this  is  not  cause  for  a  new 
trial :  3.  Evidence  tending  to  prove  the  truth  of  the  charge 
in  such  complaint  may  be  admitted  under  the  general  issue, 
'  for  the  purpose  of  showing  probable  cause  for  the  complaint 
and  rebutting  the  presumption  of  malice. 

Sophia  w.  §  30.  Case  for  a  libel.     Plea,  general  issue.     The  pit. 

Be^^o!L«od  ^^^^  ®  young  lady  of  good  character,  much  employed  in  keep- 
*'**^'  ing  school,  &c.  of  good  connexions,  Sic.  Held,  1.  A  false 
complaint  made  with  express  malice,  or  without  probable 
cause,  to  a  body  having  competent  authority  to  redress  the 
grievance  complained  of^  may  be  the  subject  of  an  action  for 
a  libel,  and  the  question  of  malice  is  for  the  jury.  So  held 
in  the  case  of  a  letter  from  an  inhabitant  of  a  school  district 
to  the  school  committee  accusing  the  schoolmistress  of  a  want 
of  chastity  :  2.  When  one  deliberately  publishes  a  calumny, 
when  he  has  no  reason  to  believe  it  true,  is  conclusive  evi* 
dence  of  malice.  Deft,  was  a  man  of  wealth  and  influence. 
Verdict  was  for  $1400  damages,  and  a  new  trial  refused. 

4  Barn.  &  "^^^  delivery  of  a  newspaper  to  the  officer  at  the  stamp  of- 

Cres.  85.         (ice  IS  a  sufficient  publication  to  support  an  indictment  for  a 
libel  in  that  paper.. 

Evidence  in   mitigation,  &^c.   of  damages.    See  ch.  63.  a. 

3  Barn.  &  7.  s.  9  C077.  In  an  action  for  a  libel  the  deft,  cannot,  in  bar  of 
Crci.  lis.        {he  action,  or  in  mitigation  of  damages,  give  in  evidence  libels 

published  of  him  by  the  ph.  not  distinctly  relating  to  the  same 
p.  427.  subject.     Case,  for  slander.     Deft,  defaulted.     Writ  of  inqui- 

ry. Pit.  offered  no  evidence.  Jury  assessed  J&40  damages. 
Adjudged  correct.  See  ch.  85.  Evidence  in  mitigation  of 
damages.  See  Matson  v.  Buck,  5  Cowen,  499,  500.  Case 
for  slander  for  raying  of  the  ph.  as  a  superintendent  and  soli- 
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citor  of  the  Erie  canal,  *  he  has  cheated  the  State  ;.  he  has  n.  Ch.  63. 
taken  a  receipt  for  ten  dollars  and  paid  but  one  dollar ;  he     Art.  7. 
has  taken  a  receipt  for  thirteen  dollars  and  paid  but  six  dol-       C^. 
lars.'     Held,  the  deft,  could  not  show  in  mitigation  of  dama-    v^->^^ 
ges,  or  otherwise,  that  the  charge  was  generally  reported  to 
be  true.    The  court  considered  the  reports  as  unfounded,  be- 
cause the  deft,  ha'd  attempted  to  prove  them  and  failed.     Re- 
lied much  on  Wolcott  v.  Hall,  6  Mass.  R.  514.  See  s.  34. 

Words  must  be  proved  as  laid.     It  is  not  sufficient  to  prove  poz  v.  Van- 
equivalent  words.     Words  to  the  same  effect  are  not  thed©rbeck,6 
same  words.     The  pit.  need  not  prove  all  the  words  on  re-  ^T*"'  "*" 
cord  ;  but  he  must  prove  so  much  of  them  as  will  support  his 
action.     The  words  must  be  stated  and  proved  in  substance. 

§  61.  Where  the  evidence  varies  from  the  plea,  the  pit.  has  Art.  8. 
judgment,  as  2  Barn,  k,  Cres.  678,  679,  Weaver  v.  Lloyd.  Con. 
Case  for  a  libel  published  in  an  Oxford  newspaper.  Tho 
libel  charged  the  ph.  with  various  acts  of  cruelty  to  a  horse, 
and,  among  others,  with  knocking  out  an  eye.  Deft,  pleaded 
the  charge  was  true  in  substance  and  effect.  The  jury  found 
that  it  was  true  in  all  particulars,  except  that  the  eye  was  not 
knocked  out.  Held,  the  justification  was  not  proved.  Judg- 
ment for  the  ph.  Is,  damage.  Cited  Edwards  r.  Bell,  1 
Bing.  403. 

^  52.  In  defamation,  or  slander,  the  deft,  may  show  that 
the  words  charged  were  followed  by  others  explanatory  of 
the  meaning,  and   modifying  expressions,  so  as  to  render  the  i  Const.  Rep. 
words  charged  not  actionable.  *^- 

^  53.  In  a  declaration   for  slander  it  is  sufficient  to  state  2  Mc  Cord, 
the  substance  of  the  words  spoken;  therefore  it  is  sufficients^* 
to  state  that  the  deft,  lately  published  and  declared  that  the 
pit.  had  stolen  his  potatoes,  &^.     It  is  necessary  to  state  and 
aver  that  the  deft,  spoke  and  published  the  slanderous  words. 

^54.  How  far  the  deft,  may  justify  speaking  words  he 
hears.     It  seems  he  may,  if,  at  the  time  of  speaking  them, 
he  names  the  person  of  whom  he  heard  them,  and  if  he  did 
in  fact  hear  them ;  but  justification  is  not  to  bar  the  action, 
but  only  is  admitted  to  prove  there  was  no  malice  in  the  deft, 
when  he  spoke  or  repeated  the  words.     Hence,  if  the  deft.  MiUerv.  Kerr, 
affirm  the  truth  of  the  words,  he  is  liable,  though  he  adds  he^""  Cord,  285. 
heard  them  uttered  by  anotlier.     As  where  the  deft,  said  of 
the  pit.  'he  stole  a  cart,'  but  added  that  he  heard  the  words 
spoken  by  A  B ;  and  the  pit.  may  give  in  evidence  the  speak-  W. 
ing  of  the  same  words  by  the  deft,  after  the  action  is  com- 
menced. W- 

^  56.  Evidence  of  general  character.   Defamation,  for  ^«t  £[S{?*^  ^'^ 
the  deft,  had  charged  the  pit.  with  arson,  so  being  a  thief  and  2  CoweZ'sn. 
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D*  Ch.  63,  stealing  apples.     Plea,  not  guilty.     1.  Evidence  of  his  gen- 
Art.  8.      eral  character  was  admitted  in  mitigation  of  damages  under 
Con.       said   issue :    2.  Secus,  it  seems  if  the  deft,  justifies  :  3.  In 
v^^-v'*^     slander,  in  penal  action,  actions  for  libel,  and  other  actions, 
vindictive  in  their  nature,  a  new  trial  will  not  be  granted  mere- 
ly because  the  verdict  is  against  the  weight  of  evidence. 
Dainarett  v.         ^  56.  Case   for  defamation  brought  by  a  minister  of  the 
Cowen'76  90  g^5P®'»  Stated  his  situation,  salary,  &c.  deft,  intending,  he.  on 

' ,  at ,  said  *  his  sister  P.  had  been  delivered  of  a 

child,  and  that  the  domini  was  the  father  of  said  cliiid,  and 
he  laid  it  on  Timothy  to  clear  himself,  but  he  believed  it 
was  the  domini's,  and  that  the  domini  had  desired  him  to 
make  away  with  it,'-*adding  in  the  proper  places  the  mean- 
ings, Sic«  Other  counts  varying,  some  stating  special  dam- 
ages, &c.  Plea,  not  guilty.  The  words  were  spoken  in  .the 
low  Dutch  language,  taken  down  from  a  witness,  at  the  trial, 
by  two  ministers,  and  translated  by  sworn  interpreters.  The 
words  were  not  proved  ;  but  many  different  words,  in  two 
conversations,  but  in  substance  to  the  same  amount.  Verdict 
for  the  pit.  and  motion  in  arrest  of  judgment.  Motion  denied. 
Many  authorities  were  cited  by  counsel.  The  court  held,  1. 
They  *  take  it  for  granted  the  words  were  proved  as  laid,  and 
whh  the  intention  imputed  '  in  the  declaration  :  2.  Words  are 
now  to  be  construed  according  to  their  plain  meaning  and 
natural  import,  *  according  to  the  ideas  they  are  calculated  to 
convey  to  those  to  whom  they  are  addressed.'  Cited  Good- 
rich V.  Woolcott,  3  Cowen,  239,  Sic.  :  3.  '  It  is  the  province 
of  the  jury,  when  doubts  arise,  to  decide  whether  the  words 
were  used  maliciously,  and  with  a  view  to  defame  ;'  4.  '  And 
for  the  court  to  determine  whether  such  words,  taken  in  the 
malicious  sense  imputed  to  them,  can  alone,  or  by  the  aid  of 
circumstances  stated  on  the  record,  form  a  legal  basis  of  an 
action  : '  5.  Courts  and  juries  will  understand  them  in  the 
Walton  V.  same  way  that  other  people  would  :  6.  The  words  prove  the 
S€rg.VR.  P'^*  applied  to  the  deft,  to  destroy  the  child,  to  commit  mur- 
451.  der,  they  prove  something  more  than  wicked  intention,  *  there 

MlwfoiS'  Cro.  '^  ^"  ^^^  tending  to  carry  such  evil  intention  into  effect :  * 
El.  797.—  '  7.  The  virords  are  actionable  in  themselves,  whether  spoken  of 
PrettoD^.       a  clergyman  or  other  person  :  8.  The  charge  of  incontineocy 

.Finder,  id.        ^      •     .         i  •         .•        t_i        *-t      j  •      i 

80-82.  against  a  clergyman  is  actionable.    Sundry  cases  cited. 

1  Pick.  1  to  19,  ^  57.  Case  for  slander  charging  the  pit.  with  the  crime  of 
riSnS.*'''''  adultery  :  1.  Plea,  not  guilty  :  2.  Special  plea  in  juFtification. 
This  adjudged  bad.  In  it  he  admitted  the  speaking  of  the 
words.  Held,  this  special  plea  might  be  used  on  the  trial  of 
the  general  issue  as  evidence  to  prove  the  speaking.  Pit. 
produced  no  other  evidence  to  prove  the  speaking  of  the 
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vrords  charged:  2.  Evidence  of  facts  tending  to  show  thell,  Ch. 6^ 
words  spoken  were  true,  or  of  other  facts  of  tiie  sanne  ten-     Jlrt.  8. 
dency,  or  of  a  general  report  that  the  ph.  was  gnihy  of  said       Con. 
crime,  cannot  be  received  on  such  trial  in  mitigation  of  dama-    v^>v^/ 
ges.     See  ch.  83.  s.  33;  Jackson  v.  Stetson,  ch.  ISO.  a.  3. 
s.  4.     In  the  above  case,  Jackson,^  J.  giving  the  opinion  of  the 
court  at  great  length,  said   as  to  the  first  point,  *  we  have  not 
been  able  to  find  any  case  in  which  this  point  is  expressly  set- 
tled.'    See  5  Taunt.  233;  ch.  171.  a.  13.  s.  13;  ch.  171. 
a.  4.  s.  4.     The  court  said  it  was  well  settled,  *  the  jury  are 
not  to  inquire  of  that  which  is  agreed   by  the  parties.'     This 
ijs  true  Where  the  parties  agree,  and  mean  to  agrees  in  any  fact 
or  facts.     But  suppose  the  apparent  agreement  grows  out  of 
the  mere  forms  of  pleading,  and  especially  in  pleading  double 
on  the  statute  of  Ann.  See  ch.  180.  a.  3.  s.  2.  double  plead- 
ing  not   allowed.      One   case   not  guilty   and    justification. 
5  Serg.  fc  R.  393. 

Case  somewhat   similar,   3  Pick.  376—379,  Sophia  W. 
Bodwell  V.  Swan  and  wife. 

^  58.  Case  of  defamation  charging   the   pit.  whh   theft.  5  Pick.  296, 
Plea  of  justification  alone  pleaded  of  the  truth  of  the  words  ^»  Hixw. 
spoken.     Such  case  does  not  come  within  the  statute  1826,    ^^' 
ch.  107,  s.  2.     I^ence  if  the   deft,  full  to  establish  his  plea 
malice  is  to  be  inferred,  and  evidence  that   he  spoke'  the 
words,  believing  them  to  be  true,  cannot  be  received  in  miti- 
gation of  damages.     Said  second  section  provides  that  in  ac- 
tions for  slander,  whenever  the  deft,  may  plead  the  general ' 
issue,  and  also  in  justification,  that  words  spoken  were  true, 
such  plea  in  justification  shall  not  be  held  or  taken  as  evidence 
that  the  deft,  spoke  such  words.     JVor  shall  such  plea  of  jus- 
tificationj  if  the  deft,  fail  to  establish  it,  be  of  itself  proof  of 
the  malice  of  such  words,  but  the  jury  shall  decide  upon  the 
whole  case,  whether  such  special  plea  was  or  was  not  made 
with  malicious  intent.     It  seems  if  the  deft,  had  also  pleaded 
the  general  issue,  his  case  had  been  within  said  second  sectioir. 


CHAPTER   LXIV. 

DISTURBANCE. 


§  19.   Common  of  pasture.     Common  of  estovers  and  of  ^^^  3. 
pasture,  fac.  exist  in  the  State  of  New  Vork.    When  common    Qon. 
appurtenant  belongs  to  land  owned  in  common  or  parcenary,  Leymtnv. 
&c.  all  the  owners  must  join  in  the  common  form  in  ^o"^®y"^*^ttf  «i 
ixtz  such  common.     It  descends  to  all  tbe-chiMren  of  the  in- 
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IL  Ch.  64.  testate,  by  statute  law  :  2.  The  grantee  in  fee  of  a  right  of 

Art,  3.      common  in  gross^  and  without  number,  may  alien  it,  and  it 

Con,        descends  to  his  heirs,  but  it  cannot  be  conveyed  in  such  a  way 

as  to  give  the  entire  right  to  several  persons,  to  be  enjoyed 

by  them  separately  :  3.  When  this  common  in  gross  descends 

to  several  persons,  as  tenants  in  common,  or  parceners,  it 

cannot  be  divided,  but  they  must  jointly  enjoy  it,  and  so  con* 

vey  it  jointly. 

Art.  4.         ^8  con.   A  fisherman  lives  in  his  boat  in  the  summer ;  ids 

Con,  domicil  is  in  the  place  where  he  most  usually  resorts  in  the  win- 

«OfMiil.8M.  ter  for  board. 

4Kck.  118—  ^  13  Action  on  statute  1822,  c.  104,  against  a  collector 
of  taxes.  Held,  15  days  before  the  first  Monday  in  March  is 
the  fixed  time  for  his  returning  the  list  to  the  selectmen  of  the 
persons  from  whom  he  has  received  payment  of  a  state  or  county 
tax,  and  the  return  cannot  be  made  sooner. 


CHAPTER  LXV. 


ESCAPES,  FALSE  RETURNS,  AND  RESCUES. 


Art.  1.  §  3    con.  1  N.  H.  Rep.  138 — 139.     No  escape  where  the 

Con.  execution  is  not  under  seal.     2  N.  H.  Rep.  318 — 491,  how 

arrest  is  made.  Sic. 

^9.  No  action  lies  for  an  escape  on  mesne  process,  except 
when  the  pit.  can  maintain  his  original  action  against  the  prison- 
er. 1  Greenl.  68 — 73,  Riggs  v.  Thatcher,  sherifl^,  &c.  Was 
a  case  of  larceny.  See  Alexander  v.  Macauley,  and  Gunter  v, 
Cleyton,  this  art.  s.  6. 

Art.  6.  ^  j3  ^j^^^     Same  principle,  Hubbard  v.  Mack,  17  John.  R. 

Con.  127;  and   16  Johns.  R.  287.     In  order  to  arrest  a  debtor,  a 

snenn  may  break  open  a  warehouse  or  store,  or  bam  not  an- 
nexed to  a  dwelling  house,  or  forming  any  part  of  the  curtilagCy 
as  well  as  inner  doors,  of  a  dwelling  house,  trunks,  chests,  be. 
To  make  a  levy  of  goods  valid,  the  sheriff  must  have  them  in  his 
view  and  within  his  power,  not  enough  to  seize  a  few  goods  on 
the  outside  of  a  store,  when  others  he  means  to  levy  are  inside ; 
he  must  break  the  door  and  enter,  view  all  the  goods  and  have 
them  in  his  power,  and  generally  he  ought  to  make  an  inventory 

1  Bay.  358.     of  them,  id. 

^  29.     The  sheriff  may  lawfully  enter  the  deft's.  house  in  a 
writ  of  replevin  to  search  for  goods,  and  if  not  found  there  he 
2^erg.  &.  R.   jg  p^^  ^  trespasser. 

2  Hawki.  246,     ^  30.  An  officer  cannot  break  open  an  outer  door  or  win- 
8t^  V,  Ann-  Jqw  to  execute  civil  process ;  and  if  the  door  be  partly  closed 

^  '  by  those  within  who  are  resisting  his  entrance,  and  the  door  be 
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not  entirely  akuty  he  is  a  trespasser  if  he  oppose  them  with  force  ll.  Ch.  65. 
and  so  enters.  ^rt.  4. 

^  6  con.     As  to  a  demand  on  or  performing  a  contract  on    Can. 
Sunday,  see  ch.  177,  a.  9,  s.  9 ;  as  to  sales  on  Sunday,  see  the    >^rv-^/ 
cases  collected.     1  Cowen  76. 

^  17  con.  If  a  foreign  consul  be  sued,  and  it  does  not  ap* 
pear  in  the  proceeding  he  is  such,  and  judgment  by  default  in  a 
State  court,  and  scire  facias^  'issued  against  his  bail,  he  can-  8  Pick.  R.  so, 
not  object  to  the  want  of  jurismction  in  the  original  action.  Hall ».  Young. 

As  to  punishment  ez  post  fact,  see  2  Pick.  K.  165 — 172. 

^  28.  Debt  against  the  deft,  for  the  escape  of  on^  Ames,  a  a  Pick.  260, 
poor  prisoner  committed  on  execution  ;  deft,  relied  on  Mass,  Blood,  Jr.  v. 
Act,  1821,  ch.  22,  which  provides  when  any  person  confined  m '^"***"' 
a  close  prison  on  mesne  process  or  execution,  shall  claim  relief  as 
a  pauper,  the  keeper  of  the  prison  after  24  hours,  shall  furnish 
relief  at  the  charge  of  the  creditor.   Held,  the  gaoler's  demand 
of  security  for  the  board  need  not  be  made  in  any  precise  form, 
it  is  enough  if  understood  by  the  creditor,  &c.  and  that  the 
debtor  claim  relief  as  a  pauper. 

^  29.  A  sheriff  having  a  deft,  in  execution,  is  bound  to  obey 
a  habeas  corpus  writ  ad  testificandum^  and  if  in  so  doing  he 
takes  his  prisoner  out  of  his  county,  and  returns  him  seasonably, 
it  is  no  escape :  2.  In  such  case  he  is  not  bound  always  to  keep 
his  prisoner  in  sight,  or  with  the  same  strictness  as  before ;  and 
if  the  prisoner,  of  bis  own  accord,  goes  about  his  own  business  q,|J^^i^' 
a  short  time,  out  of  the  sheriff's  view,  it  is  no  escape.  Johns.  R.  48. 

It  is  a  rescue  if  one  take  cattle  from  the  lawful  custody  of  a   Art.  7 
field  driver  he  is  driving  to  pound,  though  they  are  never  out  of    Con. 
his  view,  and  are  finally  3rielded  to  him,  and  they  are  im- 17  Mum.  R. 
pounded.  «48-S46. 

A  debtor  is  arrested  in  Massachusetts,  on  mesne  process,  and  ^^^^*^J«*^ 
esca^s  into  New  York,   and  is  retaken  on  fresh  pursuit,  and  is  Brown, 
rescued  by  virtue  of  legal  process  in  that  State.     This  is  no  de- 
fence to  an  action  against  the  sheriff  in  Massachusetts,  for  the 
escape  from  one  of  his  deputies. 

<^  12.  False  return.     Case  against  the  late  sheriff  of  Surrey,  Art.  9. 
for  a  false  return  of  nulla  bona  to  a  writ  of  fieri  facias  endors-    Con. 
ed  to  levy  £203  upon  the  goods  of  R.  Gooch  ;  plea  not  guilty.  n^^^Jjliuw 
The  sheriff  proved  he  seized  all  the  debtor's  goods  under  a^rt^J^noll  &  ti! 
facias,  sued  out  by  one  Knight,  Dec.   17,  1824.     Dec.  20,  r.  Young. 
1824,  the  pits,  sued  out  their  jjm  facias,  that  his  said  seizure 
was  before  their  writ  was  delivered  to  him.     The  pits,  proved 
Knight's  judgment  was  entered  on  a  warrant  of  attorney,  yraud- 
ulently  executed  by  Gooch,  to  defeat  the  pit's,  execution,  and 
that  they  gave  notice  to  tlie  deft,  to  retain  the  proceeds  of  the 
goods  levied.  The  deft,  the  first  day  of  the  next  term  was_served 
witb  a  rule  to  return  the  writ  of  fieri  facias  sued  out  by 
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II*  Ch.  65.  ^®  deft,  did  not  give  notice  to  the  pits,  that  he  had  been  served 
Art.  9.     with  such  a  fule,  and  at  the  expiration  of  the  six  days  meottoa- 
cln!     ed  in  that  rule,  the  sheriff's  officer  paid  over  the  proceeds  of  the 
s^^^^^0^/    goods  levied  to  Knight.     Held,  this  was  misconduct  in  the  deft. 
and  rendered  him  liable  to  pits.  Wannoll  and  another.     The 
jury  found  the  fraudulent  warrant  of  attorney  ;  the  13  El.  cb. 
5, '  declares  judgments  fraudulently  contrived  with  intent  to  de- 
lay creditors  to  be,  as  against  them  utterly  void,  and  of  none 
effect^— cited  Dewey  v.  BoynAn.  6  East  257 ;  2  D.  b  E. 
603 ;  Kempland  v.  Macauley,  ch.  75,  a.   16,  s.  28  ;  2  Starkie, 
218.    Judgment  against  the  deft,  seems  to  have  been,  because 
be  did  not  give  notice  to  the  pits,  of  the  service  on  bim  of  the 
six  days'  rule.  This  neglect  the  court  thought  was  lending  him- 
self to  one  party  against  the  other ;  court  doubted  if  the  riieriff 
was  held  to  inquire  into  the  validity  of  Knight's  judgment. 

Art.  11.  ^  6  con.  When  the  creditor  gets  judgment  and  execution 

Con.  against  his  debtor,  he  remains  liable  except,  1.  He  satisfies  it: 

.  2.  His  body  is  arrested  and  taken  into  custody,  and  is  discharg- 
ed and  set  free  by  the  pWs.  consent :  3.  He  be  discharged  by 
some  statute,  as  of  bankruptcy,  insolvency,  be.  So  in  Penn- 
sylvania ;   where  it  seems  the  process  of  insolvency  does  not 

ajserg.  8l  R.    jia^harge  the  debt,  but  only  the  body. 

]  Coweo,  46,       The  officer  takes  the  debtor's  negotiable  note  for  the  amount 
^^'  of  the  execution ;    endorses  the  amount  on  it,  and  returns  it 

satisfied,  without  any  authority  fit>m  the  creditor  or  his  attorney, 
the  deft,  is  still  liable  to  the  pit.     In  such  case  the  officer  does 
not  act  in  the  regular  and  legal  course  of  his  official  duty.    Seve- 
ral cases  cited  showing  when  the  debtor  is  discharged  f  and  see 
s.  5.     But  1  Cowen,  56-57 ;  a  ca.  sa.  executed^  is  a  satisfac- 
tion of  the  debt,  where  not  otherwise  provided  for  by  statute. 
The  judgment  debtors  were  imprisoned  :  see  ch.  136,  a.  17,  s. 
9  Foster  v.  Jackson  ;  and  Strange,  653. 
1 N.  H.  Rep.    ^  8.  A  criminal  case.     Held,  an  officer,  for  the  purpose  of 
lute^v^Smith  ^^^^^6  ^  process  in  any  criminal  proceeding,  may,  after  a  de- 
'  mand  and  refusal  to  open  the  doors  of  a  house,  break  them  ; 
and  he  may  do  this  in  the  night  as  well  as  day :  decided  in  the 
case  of  an  indictment  for  resisting  the  officer,  &c. 


CHAPTER  LXVI 

FENCES. 


Art.  1.  ^^'  Pr^^ic^  ^ow  proved.     Trespass  for  taking  and  carry- 

Con.       ^"S  3way  the  pit's,  sheep,  &c.    Plea  oy  the  deft,  he  found  them 
2 GvewiX.Ti-^damage feasant  in  his  close,  and  impounded  them,  &c.     Repli- 
^t  Heath  v,    cation,  the  sheep  escaped  from  the  pit's,  close,  adjoining  to  the 
^  ^'       *   deft's  dose  into  it,  where  bis  fence  was  defective,  beft.  rejoined, 
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*  that  the  sheep  did  not  escape  through  the  deficiency  of  his  n.  Ch.  66. 

fence,'  and  issue.     Held,  parol  proof  of  usage  in  maintaining    jirt.  1. 

and  repairing  separate  portions  ot  partition  fence,  is  admissible       Con. 

evidence  to  show  prescription.     The  pit.  offered  a  witness,  to     s^^'^.^.^w' 

prove  the  deft,  showed  him  which  part  of  the  fence  was  the 

pit's,  and  which  was  the  deft's.,  and  to  prove  the  part  the  deft. 

showed  as  his,  was  in  a  ruinous  condition,  and  wholly  insufficient. 

The  court  below  rejected  the  witness, — ^plt.  excepted.     Court 

above  admitted  his  testimony.     It  seems  the  deft,  might  have 

demurred  to  the  pit's,  replication,  because  he  did  not  specially 

reply  a  prescription.     This  in  practice  is  a  very  useful  and  int- 

portant  case,  and  it  may  also  be  very  convenient  to  have  the 

manner  of  pleading  in  it,  adopted  in  practice.     When  creatures 

escape  from  the  lands  of  one  man  into  those  of  another,  it  is 

almost  daily  inquiry  through  whose  bad  fence  the  escape  is,  and 

so  whose  fault,  to  find  where  the  fault  and  defective  fence  is, 

and  the  escape  through  it,  and  the  cause  is,  in  fact,  decided  on 

its  merits.     Nothing  is  more  simple  and  clearly  understood  than 

the  making  and  repairing  of  partition  fences,  in  practice. 

§  9.  Fence  by  prescription :  6  Pick.  603-506,  Binney  v.  The 
Proprietors  of  tne  common  and  undivided  lands  in  Hull,  was 
debt  on  Massachusett's  act  1785,  ch.  52,  to  recover  double  the 
value  of  fence  erected  by  the  pit.  between  his  land  and  that  of 
the  defts.  The  defts.  pleaded  that  the  pit.  and  those  under 
whom  he  claims,  have  time  out  of  mind,  built,  and  still  ought  to 
build  and  maintain  the  division  fence  between  the  lands ;  aqd 
on  this  issue  was  joined.  Held,  1.  Evidence  that  the  pit.  and 
his  ancestors  had  for  56  years  maintained  the  fence  :  that  5$ 
years  ago,  the  fence  was  a  bad  one,  and  at  that  time  the  pit's, 
ancestor,  being  owner  of  the  land,  said  it  had  been  always  main- 
tained by  himself  and  his  ancestors.  Held,  sufficient  to  support 
the  plea,  that  is,  o{  prescripiive  obligation  on  the  pit.  tomaintiua 
the  fence :  2.  Prescriptive  obligation  on  the  owner  of  land  to 
maintain  partition  fence,  is  not  destroyed  by  his  becoming  a 
tenant  in  common  of  the  adjoining  land.  The  pit.  and  his  ances- 
tors, time  out  of  mind,  owned  and  occupied  eleven  144  parts  of 
said  common  land  the  lands  of  both  parties  were  improved  lands. 
The  proprietors  of  the  common  lands  were  incorporated  by 
statute  in  1811. 

§  1  con.  The  principles  established  in  Rust  t.  Low,  and  Do-^j^^  g 
vaston  and  Payne,  are  recognized,  that  is,  the  public  have  onl^    q^'^^ 
a  right  to  pass  and  repass  in  highways,  and  cannot  turn  their  le  Mai.  R. 
cattle  thereon  for  the  purpose  of  grazing;   and  if  cattle  8088—88. 
thereon  escape  into  the  adjoining  land,  it  is  no  excuse  to  their 
owner,  the  fence  is  not  sufficient. 

VOL.  IX.  29 
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II.  Ch.  67. 

Art.  2.  CHAPTER  LXVU. 

Con, 

^^^.^^^^^  FERRIES. 

§  3.  The  colony  law  of  1641,  describes  two  kinds  of  ferries, 
public  and  private  :  those  which  pay  rent  to  the  country^  and 
those  that  do  not ;  the  last  are  private  property :  also  grants 
*  the  sole  liberty  of  transporting  passengers,'  &c. ;  and  3  Bl. 
Com.  210 ;  *if  a  ferry  is  erected  on  a  river  so  near  to  another 
ancient  ferry,  as  to  draw  away  its  custom,  it  is  a  nuuance  to  the 
owner  of  the  old  one.'  id.  This  was  law  in  England  as  early  as 
A.  D.  1443 :  22  Hen.  6-146  :  see  the  colony  laws  of  1641, 
Art.  3.        1^44,  1646,  1647 ;  C.  and  P.  laws,  pp.  110,  111. 

Con.  <^  3.  A  ferryman  is  liable  as  a  common  carrier,  and  by  law 

a'Nott  &.  Mc  he  has  a  right  to  judge  when  it  is  safe  and  proper  to  pass  over 
Cord,i»--24.  or  not :  was  a  special  action  on  the  case,  against  the  deft,  as  a 
Cwkv.Gour-  common  carrier  \  and  1  M'Cord,  167,  and  statute  of  1809;  and 
as  soon  as  a  carriage  is  fairly  on  the  slip  or  drop  of  a  flat,  though 
iMc Cord,  driven  by  its  owner's  servant,  it  is  in  the  care  and  possession  of 
the  ferryman,  and  then  he  becomes  liable  for  all  damages,  be. 
Johnson  v.  -^Ji  action  lies  for  representing  the  pit's,  ferry  not  so  good  as 

Hitchcock,  16  another  rival  ferry,  and  pursuading  travellers  to  cross  at  the 
Johns.  R.  186.  ^^^^  ^^^  ^ot  at  the  pit's,  ferry. 

1  Murpb.  279.     The  county  court  may  grant  to  a  man  the  privilege  of  a 

ferry,  though  he  does  not  own  the  land  on  either  side  of  the 
river  or  creek,  &c. 
tiri Taylw         When  A  has  a  right  to  a  ferry,  and  B  sets  up  a  free  ferry  in 
112.  the  neighbourhood,  whereby  A  loses  his  profits,  an  injuction  will 

not  be  granted  to  stay  B's  ferry,  because  A  has  an  adequate 
remedy  in  a  court  of  law.  So  A,  the  owner  of  an  old  estab- 
lished ferry,  has  a  right  of  action  against  one  who  keeps,  in  his 

2  Murph,  67.  n^eighbourhood,  a  free  ferry,  or  a  toll  ferry,  and  is  not  autho- 

rized by  the  county  court  to  keep  such  ferry. 


CHAPTER  LXVIII. 

FISHERIES,  FLATS,  AND  RIVERS. 

Art    1 
p'    '  ^  2.  And  taking  toll  forty  years,  is  evidence  of  prescriptive 

^'^'  right :  2  Brod.  &  Bing.  403,  Chad  v.  Tilsed ;  1  Barn.  &  Aid. 
662  ;  1  Conn.  R.  382 ;  and  a  right  of  fishery  acquired  by  pre- 
scription is  divisible ;  may  be  lost  as  to  part,  and  preserved  as 
to  part ;  Rogers  v.  Allen,  Camp.  R.  309. 

^  3.  Another  general  principle.  Wherever  the  tide  ebbs  and 
flows,  the  right  of  fishing,  as  is  that  of  navigation,  is  common  to 
all.     But  in  rivers  above  tide  waters,  the  proprietors  of  the  soil 
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have  the  exclusive  right  of  fishing  opposite  to  their  land,  to  the  II.  Ch.  68. 
middle  of  the  river:  20  Johns.  K.  Hooker  v.  Cummings;  and     Art.  1. 
Merrit  v.  Brinkerhoff,  306  ;  15  Johns.  R.  213,  Piatt  v.  Johnson.       Con. 

^  4.  So  granting  an  undivided  share  of  a  stream  to  A,  does 
not  empower  him  to  use  the  stream  to  the  injury  of  others  jointly 
concerned  in  it;  Vandenburgh  r.  Van  Bergen,  13  Johns.  R. 
212. 

The  public  fishery  does  not  give  fishermen  a  right  to  draw 
their  nets  on  the  flats  ;  14  Johns.  R.  255,  Brink  v.  Richtmyer. 

^  5.  No  person  has  a  right  to  divert  a  water  course  on  his  ^  Rand.  68-67. 
own  land,  so  as  to  turn  it  from  the  land  of  his  neighbour  lower 
down  the  stream. 

§  6.  5  Barn,  k,  Cres.  875-886,  Held,  where  a  subject  is 
owner  of  river  or  fishery  in  a  navigable  river,  where  the  tide 
flows  and  reflows,  granted  to  him,  as  must  be  presumed  before 
magna  charta^  by  the  description  of '  separalis  piscaria,^  that  is, 
an  incorporate^  and  not  a  territorial  hereditament,  and  a  term 
for  years  in  it,  must  be  by  deed  :  2.  It  seems  that  the  owner  of 
a  several  fishery,  in  ordinary  cases,  and  where  the  terms  of  the 
grant  are  unknown,  may  be  presumed  to  be  owner  of  the  soil. 

§  7.  In  New  York,  Gould  v.  James,  6  Cowen,  369-376, 
error;  Gould,  the  ph.,  brought  trespass  against  James,  for 
entering  his  close  at  Lloyd's  Neck,  in  the  town  of  Oyster  Bay, 
(Long  Island)  and  catching,  taking,  and  carrying  away  oysters. 
I'lea,  that  the  locus  in  quo,  was  at  the  time  when,  be,  a  navi- 
gable river  or  arm  6f  the  sea,  and  a  free  fishery  for  any  of  the 
citizens  of  this  State  :  the  replication  took  issue  on  the  facts ; 
the  ph.  claimed  the  locus  in  quo,  as  belonging,  in  fee  simple,  to 
the  inhabitants  of  Lloyd's  Neck,  and  proved  the  pit.  held  exclu- 
sive possession  of  a  farm  under  a  lease  from  a  tenant,  by  the 
curtesy,  situated  on  said  neck,  and  adjoining  Lloyd's  Harbour : 
so  defined  his  possession  on  the  flats.  Three  points  decided  :  1. 
Said  inhabitants  claiming  by  prescription  an  exclusive  right  of 
fishing  for  oysters  opposite  their  respective  farms,  in  said  arm 
of  the  sea,  and  one  of  them  being  ph.,  as  above,  held,  another 
of  them  interested  as  a  remainder-man  in  a  farm  adjoining  the 
locus  in  quOj  was  a  witness  for  the  pit.  His  proving  the  pit's, 
prescriptive  right  did  not  prove  his  own  :  2.  The  inhabitants  of 
Huntington  claimed  that  the  locus  in  quo  was  a  free  fishery  for 
them.  The  deft.,  one  of  them,  justified  as  above,  held,  the 
others  were  witnesses,  though  liable  to  actions  for  fishing  there 
if  he  failed  :  3.  As  to  the  right,  the  true  principles  are  found  in 
Carter  v.  Murcot;  cited  a.  2,  s.  7.  The  law  is  the  same  in 
New  York  and  England. 

§  3  con.  These  exceptions  :   1.  Tide  waters,  flats,  fish,  &c.,  ^,^^^  2. 
therein  remain,  as  at  common  law  in  New  Hampshire,  &c.  See    q^^ 
a.  9,  the  several  States. 
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II.  Ch.  68.      If  a  town  grant  to  A  the  privilege  of  fishing,  condition  the 

Art.  2.      town  shall  grant  no  further  privilege,  but  it  grants  a  privilege  to 

Con.      B,  the  towu  can  have  no  action  against  A  for  the  purchase 

money,  though  the  sale  to  B  be  void,  and  tliough  A  join  B  in 

the  use  of  his  privilege.     4  Pick.  275-277. 

^  5  con.  But  it  has  been  decided  tliat  bathing  in  tlie  sea,  he. 
is  not  a  common  law  right.  Blundell  v.  Catterall,  5  Bam.  b. 
Aid.  91. 

Nor  will  the  court  presume  a  grant  of  soil  to  a  town  under 
navigable  waters.     It  must  be  proved.  0  Johns.  133. 

New  Jersey.  Rights  in  rivers,  ^c,  have  been  much  contested, 
and  finally  settled :  Post  v.  Munn,  1  South.  61 :  held,  in  a 
navigable  river,  in  which  the  tide  ebbs  and  flows,  tlie  right  of 
navigation  is  paramount  to  the  right  of  fishing.  Hence,  the 
master  of  a  vessel  is  not  bound  to  change  his  cours6  or 
slacken  his  sail  for  the  convenience  of  a  fishing  net. 

Arnold  v.  Mundy,  1  Hals.  1-94 ;  in  this  important  and  late 
case,  reported  in  94  pages,  several  important  matters  are  de- 
cided. 1.  Navigable  rivers,  where  the  tides  ebb  and  flow,  the 
ports,  bays,  coasts  of  the  sea,  including  land  and  water  thereon, 
for  passing  and  repassing,  navigation,  fishing,  sustenance,  and  all 
other  uses  of  the  water  and  its  products,  are  common  to  all  the 
people  of  New  Jersey.  2.  By  the  grant  of  Charles  II.,  to  the 
Duke  of  York,  those  royalties,  of  which  the  rivers,  ports,  bays, 
and  coasts  were  part,  passed  to  the  duke,  as  governor  of  the 
province,  exercising  the  royal  authority,  and  not  as  the  proprie- 
tor of  the  soil,  and  for  his  own  use  :  3.  Upon  the  revolution  all 
those  royal  rights  vested  in  the  people  of  New  Jersey,  that  is, 
the  rights  o( government :  4.  The  proprietors  of  New  Jersey  did 
not  under  his  grant,  take  such  a  property  in  the  soil  of  navigable 
rivers  in  the  State  of  New  Jersey,  tliat  they  could  grant  several 
fisheries  therein :  5,  A  person  who  plants  oysters  in  the  bed  of 
a  navigable  river  below  low  water  mark,  has  not  such  a  property 
therein  as  to  enable  him  to  maintain  trespass  against  a  person 
taking  them  away,  though  the  oyster  bed  is  adjacent  to  his  own 
shore.  [Note,  his  bed  was  on  the  channel  of  a  tide  river.]  6.  A 
grant  of  land  bounded  on  a  fresh  water  stream  or  river  where 
there  is  no  tide,  extends  adfuum  aqua  ;  but  a  grant  bounded  on 
a  navigable  river,  extends  to  the  edge  of  the  water  only.  Navi- 
gable river,  here  must  mean  tide  river. 

It  is  said,  the  duke  did  not  grant  the  soil;  and  for  a  good 
reason ;  the  king,  the  origiit&l  proprietor  of  it,  did  not  grant  it 
to  him  :  hence  the  duke  (2  above)  had  it  not  to  grant,  and  his 
mere  right  o(  government,  in  the  resolution,  passed,  of  course,  to 
the  State.  This  grant  to  the  duke,  is  very  diflferent  from  the 
charter  of  W.  &  M.  stated  sect  3.  above,  on  which  I  know  of  no 
judicial  construction  as  yet  made,  as  it  now  respects  the  different 
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States  in  the  Union.     By  the  reservation  in  this  charter,  rights  H.  Ch.  68. 
vested  in  English  subjects  generally,  to  fish  in  all  the  tide  waters.     Art.  2. 
See  said  third  section.  Con, 

See  much  of  the  learning  of  this  chapter  repeated,  and  the 
authorities  again  ciced  in  part,  in  the  case  of  Jennings,  6  Cow- 
en,  618 — 554. 

§  7  con.  17  John.  R.  195,  the  People  v.  Plait  &  al.  where 
a  fishery  belongs  to  several  heirs  they  divide  the  profits  by 
each  taking  his  number  of  fish,  and  20  John.  90,  New  York, 
adopts  the  common  law  doctrine,  as  to  rivers  not  navigable ; 
same  in  Connecticut,  Adams  v.  Pease,  2  Conn.  R.  48 1,  and 
5  Day,  72,  a  proprietor  of  land  adjoining  on  Connecticut  river, 
has  an  exclusive  right  to  fish  on  his  own  land;  but  the  right 
of  fishing  in  that  and  other  navigable  rivers,  is  fret  to  all. 
Lay  V.  King.  This  must  mean  tide  waters,  for  in  Adams  v. 
Pease,  cited  above,  it  was  held  that  owners  of  land  adjoining 
navigable  rivers  above  tide  watery  have  the  exclusive  right  of 
fahingy  and  the  community  have  a  right  of  passing  them  as 
highwaysy  with  every  kind  of  water  craft. 

The  right  of  fishing  for  shell  fish  on  the  land  of  an  individ-  Peck  v.  Lock- 
ual,  between  high  and  low  water  mark,  is  a  public  right,  and  JJ^'  *  ^^^* 
does  not  belong  exclusively  to  the  owner  of  the  land. 

The  bed  of  a  navigable  river  and  the  water  thereof,  are  Piudn  v,  Olm- 
common  to  all  the  citizens  of  the  State  ;  and  where  any  per-  ^^»  ^  ^^'^ 
son  clears  a  fish  place  in  the  bed  of  the  river  and  continues  to 
occupy  it,  he  acquires  an  exclusive  right  to  fish  in  that  place 
so  long  as  he  keeps  up  his  occupation  in  the  proper  season  for 
fishing,  and  2  Conn.  R.  584,  a  special  right  to  the  use  of  the 
water  of  a  river,  different  from  the  general  right,  may  be  ac- 
quired by  an  adjoining  proprietor,  by  grant,  or  by  such  length 
of  time  as  will  furnish  presumptive  evidence  of  a  grant,  and 
such  occupancy  or  enjoyment  need  not  have  been  adverse  to 
those  affected  by  it.  The  English  and  American  rule  is  high 
water  markj  of  ordinary  tides.     Lord  Hale,  several  places.  • 

Storer  v.  Freeman,  &Mr.  s.  4 ;  Cortelyou  v.  Brundt,  2  John. 
R.  357,  before  cited;  2  Bl.  Coin.  14,  this  seems  to  be  the 
true  rule ;  1  Serg.  h  Lowb.  240,  be.  Miles  v.  Rose  ;  2 
Conn.  R.  481. 

When  lands  are  conveyed  as  bounded  on  a  river^  it  extends  S^[l.So^^ 
to  the  centre  of  the  stream  ;  islands  as  in  other  such  cases ; 
nor  can  the  parol  declarations  of  former  owners  of  the  premises 
be  admitted  to  contradict  this  construction  of  the  deed  of  con- 
veyance ;  but  it  may  be  shown  by  parol  evidence,  that  the 
quantity  of  water  was  such  on  each  side  of  an  island  in  the 
river,  as  to  be  called  by  the  name  of  the  river  ;  and  then  as  a 
latent  ambiguity,  it  may  be  explained  by  other  testimony  what 
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II.  Ch.  68.  the  parties  probably  intended  by  the  expression  used  in  the 
Jlrt.  2.     deed  ;  Claremont  proprietors  v.  Carlton. 

Con.  §  10.  Trespass  for  taking  and   carrying  away  mill  logs, 

v^^-v.*^/  Held,  Rivers  and  streams  above  the  flood  of  the  tide,  if  they 
3  Oreeni.  269-  have  been  long  used  for  the  passage  of  boats,  rafts,  and  timber, 
2^*in^rror  ^  ^^^  public  highways,  and,  like  other  highways,  are  to  be  kept 
Carter.  open  and  free  from  obstruction  :  2.  If  the  property  of  a  per- 

soii  happen  accidentally,  to  lodge  on  the  land  of  another,  or  in 
waters  of  which  he  has  the  control  as  private  property,  the 
latter,  in  removing  it  from  the  premises,  is  bound  to  do  it  with 
as  little  injury  as  possible. 
2  N.  H.  Rep.       The  conveyance  of  a  part  of  a  stream  of  water  runnine 
^noels  (see  l^ctween  Certain  termini^  passes  a  right  to  use  all  that  part  of  the 
ch.  58,  a.  2,  a.  Stream  between  those  iertniniy  and  so  much  interest  in  the  soil 
2B^     &.C      tmder  the  water,  as  is  necessary  to  the  use  of  it.     Held,  flow- 
910-817,  wu-ing  water  is  publici  juris,  and  an  individual  can  only  acquire  a 
liaiD^  V,  Mor-  right  to  it  by  appropriating  so  much  of  it  as  he  requires  for  a 
'"  *  beneficial  purpose,  and  therefore  ph.   (who  complained  the 

deft's.  new  erected    dam    disturbed  the  stream)    could  not 
recover  damages  for  the  mere   erection  of  his  dam,  but  the 
ph.  was  bound  to  allege  and  prove  that  he  had  sustained  an 
injury  from  the  want  of  a  suflicient  quantity  of  water. 
See  indictment  for  a  nuisance  in  a  river,  ch.  S08,  a.  12. 
§  14  con.  The  king  holds  them  in  trust  for  his  subjects, 
especially  so  in  his  Colonies,  and  when  by  his  charters  he 
granted  tide  waters  and  soils  under  the  same,  to  the  Colonies, 
the'legislatures  thereon  acquired  his  powers,  and  they,  and  the 
Colonists,  all  ihe  rights  of  property  and  legislation  over  the 
same,  to  be  exercised  as  in  a.  3. 
Art.  3.  ^4  con.  This  law  of  1641,  does  not  apply  to  a  grant  of 

Con.  thatch  hank,  or  land  covered  by  the  sea  at  high  water.     The 

36?*  LufSn  T  ph's.  grant  was  of  a  thatch  lot ;  he  sued  the  deft,  for  digging 
Haskell.  clams  bedded  on  his  lot  and  the  channel.     Held,  also,  the  in- 

habitants of  the  town  were  not  witnesses :  see  vol.  3,  p.  415, 
(ch,  90,  a.  4,  s.  3.) 
Art.  4.  §  3  con.  In  this  case  the  true  course  was  taken;  it  was 

Con.  left  to  the  jury  under  the  direction  of  the  court,  as  ^fact,  if 

the  deft's.  wharf  was  an  encroachment  on  the  navigation  privi- 
lege or  not,  where  public  and  private  rights  may  interfere  or 
not,  it  is  law  the  private  must  yield  ;  but  in  collision,  or  not, 
beyond  law  and  usage,  it  is  a  question  of  fact,  depending  on 
many  circumstances. 

A  wharf  that  incommodes  the  public  cannot  be  erected  by 
a  corporation,  though  it  is  to  preserve  a  navigable  river,  and 
owns  the  soil.  The  navigation  is  a  superior  right,  but  if  in- 
commoded, or  not,  is  a  question  a  jury  must  so  decide.    This 
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was  the  question,  and  these  the  points  in  Rex  v.  Lord  Grosv-H.  Ch.  C8. 
enor  and  others,  3  Serg.  8c  Lowb.  463,  and  2  Stark.   510,     Jirt.  4. 
was  an  indictment,  and  the  defts.  were  permitted  to  attempt  to       Con. 
prove  to  the  jury  their  embankment  was  a  bene6t  to  the  navi- 
gation of  the  river,  (Thames)  but  the  whole  evidence  proved 
it  was  a  nuisance,  and  made  the  navigation  less  convenient,  iic. 
and  1  Dal.  150. 

§  7.  Land  not  appurtenant  to  land.  Trover  for  2  barges  8  Barn.  &Cre0. 
distrained  by  the  deft,  on  the  river  Thames,   lying  between  ^^i- 
high  and  low  water  mark,  and  attached  by  a  rope  to  a  wharf 
as  to  which  the  rent  was  due.     Special  verdict  stated  that  the 
exclusive  use  of  the  land  between  high  and  low  water  mark, 
whether  dry,  or  covered  with  water,  was  demised  as  appurten- 
ant to  the  wharf,  but  that  the  land  itself  between  high  and  low 
water  mark,  was  not  demised.     Held,  if  from  this  finding  it 
was  to  be  inferred  that  the  exclusive  use  was  appurtenant,  it         - 
would  be  a  mere  easement  or  privilege,  out  of  which  no  r^nt 
could  issue,  and  if  the  finding  meant  the  land   between  high 
and  low  water  mark  was  appurtenant  to  the  wharf,  it  was  the 
same  as  finding  one  piece  of  land  was  appurtenant  to  another, 
which,  in  point  of  law,  could  not  be. 

§  10.  Added  further  authorities  :  17  John.  196  ;  20  id.  90;  Art.  6. 
Hop.   Ch.  R.  416-421  ;  3  Greenl.  74-76;  Ch.  79,  a.  2,  s.    Con. 
9,  10,  how  far  usage  gives  public  rights  in  rivers. 

§  8.  See  also  acts  df  Congress  as  to  the  fisheries,  July  29,  Art.  8. 
1813;  February  9,   1816;  April  4,  1818;  March  3,  1819.    Con. 
In  these  long  acts  important  provisions  are  made. 

Held,  the  shipping  papers  founded  on  the  aforesaid  several  IJ^^^ip  !f^~ 
acts  of  Congress,  do  not  conclusively  determine  who  are  tbcGibbs  &  al. 
owners,  nor  with  whom  the  contract  is  made ;  but  a  seaman 
may  have  his  remedy  for  his  share  of  the  fish  taken  against 
all  the  owners,  and  he  may  show  those  he  sues  to  be  owners 
by  other  evidence  than  the  vessels  papers,  and  by  parol  and 
other  evidence.  By  act  13,  Congress  sess.  1,  ch.  2,  it  is 
provided,  that  nothing  therein  contained,  shall  prevent  any 
fisherman  from  having  his  action  at  common  law,  for  his  share 
or  shares  of  the  fish  or  the  proceeds  thereof. 

§  2.  On  the  general  principle  the  king  in  his  charters  es-  Art.  9. 
tablished  in  New  England,  the  citizens  of  one  State  have  a     Cow. 
right  to  fish,  &c.  in  the  tide  waters  of  other  States,  unless  ex- 
cluded by  something  special  in  those  charters,  or  by  Colony  or 
State  laws.     In  this  respect  we  may  take  the  States  in  the 
usual  order. 

Maine  is  in  the  same  situation  Massachsetts  is. 

New  Hampshirer  emains  at  common  law. 

Rhode  Island,  the  sfime  generally. 
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II.  Ch.  68.      Connecticut,  on  the  ground  of  Austin  v.  Carter,  and  a.  5/g. 

Art.  9.     2,  1  Swift's  System,  841  ;  1  Conn.  R.  382-610  ;  6  Day,  22. 

Con.  New  York,  see  Cortelyou  v.  Bundt,  see  a.  2,  s.  7  ;  2  John » 

s..^^,^^^^     IL313  ;  I  Caines  R.  543,  varies  some  from  the  common  law; 

New  Jersey,  exception  as  to  navigation  tide  waters,  soil  un- 
der them  and  all  therein,  are  private  property  of  the  adjoining 
owners,  in  which  there  is  dower,  curtesy  and  ejectment  lies, 
&c. ;  but  see  ante,  a.  2,  s.  5. 

Pennsylvania,  fisheries  regulated  by  statutes. 

Delaware,  fishery  seems  to  be  by  usage,  and  varying  from 
the  common  law. 

Maryland,  king  in  his  charter  reserved  fishing,  &c.  to  his 
subjects  of  England  and  Ireland ;  by  fair  construction,  it 
seems  to  the  people  of  Maryland  also,  1  Har.  &  M'H.  564-565. 

Virginia,  as  above ;  a  law  of  the  State  enacted  February 
16,  1819,  saving  the  navigation,  extends  the  rights  of  the  own- 
ers of  the  lands  adjoining  salt  waters,  to  low  water  mark. 

North  Carolina,   >   remain  at  common  law,  no  statutes  or 

South  Carolina,   y   decisions. 

Georgia,  (see  below)  as  in  Virginia,  except  in  Georgia,  fish- 
ing is  by  usage  and  statute. 

Alabama,      >  .      ^  , 

Mississippi,    5    remain  at  common  law. 

Louisiana,  fishing,  &c.  is  mainly  by  the  civil  law. 

The  other  States  do  not  border  on  tide  waters  ;  See  3  &  4 
Ann,  law  Reg. ;  Hall's  law  Journal ;  Angel,  on  Tide  Waters, 
octavo  vol.  published  in  the  year  1826 ;  also  in  this  work, 
many  other  important  matters  as  to  tide  waters,^and  the  various 
rights  in  them. 
iM'Cord,680.  South  Carolina.  The  rule  of  the  English  common  law, 
that  no  river  is  navigable,  except  where,  the  tide  ebbs  and  flows, 
is  not  applicable  to  South  Carolina  :  2.  A  river  is  not  public 
when  so  naturally  obstructed,  as  there  is  no  passage  for  any 
boats  :  3.  But  if  capable  of  being  made  navigable,  the  public 
may  use  its  waters,  but  this  does  not  impair  the  right  of  the 
individual  to  the  soil  and  use  of  the  waters  as  far  as  is  consistent 
with  the  public  right. 


CHAPTER  LXIX. 

AS  TO  LANDS. 


Art.  2.  ^1  con.  3  Camp.  514.  It  is  said  one  may  lose  his  right  as 

Con,  to  lights,  by  twenty  years  non-user ;  hence  ancient  windows, 

shut  up  twenty  years,  lose  their  former  right. 
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But,  3  Greenl.  12a-126|  Tinkham  v.  Arnold^  the  undisturbed  p.  Qp.  70. 
eujoyment  of  any  known  legal  rights  such  as  flowing  of  lands '  Abt.  2. 
for  the  support  oi  mills,  &c.  far  any  term  of  tjnie,  funusbes  no       Cjm^ 
presumptive  evidence  of  a  grant :  2.  The  presumption  arises    s^x>/ 
only  in  cases  where  the  user  or  occupancy  would  otherwise  be  "^ 

unbfvful :  3.  Where  a  legal  title  to  hold  lands  is  disclosed,  the 
parQr  is  not  admitted  to  say  he  holds  by  wrong :  4.  In  a  case 
reserved  on  the  report  of  the  Judge,  no  point  is  open  to  the  par* 
ties  except  those  appearing  m  me  report.  The  deft,  by  his  • 
milldam  had  flowed  the  lands  about  forty  years,  but. his  right  to 
flow  commenced  under  a  deed,  March  1,  1783;  deft,  cited 
Holcraft  v.  Heal ;  Bealy  v.  Shaw ;  Wild  t;.  Hornby,  &c.  .be. ; 
the  presumption  of  a  grant  of  easement,  &c.  in  the  land  of 
another,  is  grounded  on  his  long  acquiescence,  knpwine  of  the 
adverMB  use.  Steams,  240 ;  the  statute  of  1714  made  the  flow-  ^ 
bg  lauffiil.     See  ch.  74,  a.  10. 

J  5.  Case  for  diverting  water  from  the  pit's,  rnill.  Theprin^l^ol,^^ 
^  e  settled  was  that  the  owner  of  land  bordering  on  a  stream  Hull, 
has  no  right  to  divert  the  water  for  the  purposes  of  irrigation, 
and  thereby  diminish  the  quantity  which  has  been  accustomed 
to  flow  to  a  mill  pf  40  years  standing,  so  as  to  impede  its  ope- 
ration after  the  pit.  had  enjoyed  the  stream  above  30  years. 
The  deft,  very  much  enlarged  the  outlets  for  irrigation. 

^  8   con.  This  was  case  for  digging  down  the  street  before  !iy^5^rai 
the  pit's,  dwelling  house  in  Boston  and  taking  away  the  earth  so  lender «! 
as  to  lay  bare  the  foundation  wall  of  the  house,  and  to  endanger  Minh. 
its  falling,  wherebythe  pit.  was  put  to  great  expense  to  build  up 
new  walls,  iic.     The  deft,  a  surveyor,  pleaded  notguihy,  and 
filed  a  brief  statement  of  facts ;  pit.  proved  the  digging,  and  his 
expense,  iic.    His  house  was  built  about  twenty  years  before 
the  trial,  and  after  the  street  was  laid  out.     Held,  1.  The  stat. 
of  1786,  a.  81,  s.  2,  as  to  the  selectmen's  assigning  limits  to 
surveyors  of  highways,  respectively,  is  only  directory  :  2.  A 
surveyor  has  power,  by  the  statute,  to  dig  down  or  raise  a  street, 
and  if  he  does  it  with  discretion  and  not  wantonly,  the  party  in- 
jured has  no  action  :  3.  Such  digsing  down  or  raising  is  not  an 
alteraiion  within  the  meaning  of  the  act :  4.  Amending  as  us6d 
in  it  comprehends  making  bttUr :  5.  The  statute  is  not  contrary 
to  the  iOth  article  of  the  bill  qf  righti  which  has  never  been 
construed  to  give  a  right  to  compensation  for  an  indirect  or  con- 
sequential damage  or  expense  resulting  from  the  right  use  of 
property  already  belonging  to  the  public.     By  the  first  sect,  of 
this  act,  surveyors  have  power  to  remove  ^  trees,  bushes,  stones, 
fences,  rails,  gates,  bars,  inclosures  or  other  matter  or  thing 
that  shall  any  way  straiten,  hurt,  hinder,  or  incommode  the 
hi^way  or  townway,'  to  dig  for  materials  in  lands  not  planted 
or  inclosed,,  be. '  provided  AO^^^urveyorof  highways  shaU  cauae 
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n.  Ch.  69.  *Py  water  course,  occasioned  by  the  wash  of  any  highway  or 
Art.  2,  townway  to  be  so  conveyed  by  the  side  of  such  highway  as  to 
C<m,  incommode  any  person's  house,  be.  without  the  consent  of  the 
selectmen.'  The  first  section  also  provides  highways  and  town- 
ways  *  be  kept  in  repair  and  amended^  fr8m  time  to  time,  that 
the  same  may  be  $aft  and  contenient  for  travellers,  with  their 
horses,  teams,  carts,  and  carriages,'  &c.  at  the  town's  expense. 
*  If  the  public  safety  and  convenience  require  the  levelling  of 
the  road,  he,  (the  surveyor,^  must  do  it  with  as  much  care  ia 
relation  to  property,  bordenng  on  the  road,  as  it  is  possible  for 

1  Hop.  Ch.  R.  Similar  principles,  as  to  water  courses,  as  above.  If  several 
fc*i^^*  RfW  proprietors  on  the  same  stream  have  it  diverted  to  their  injury, 
iJ/*  '^•and  their  rights  being  clear  and  ancient,  they  can  join  in  the 
same  proceeding,  in  equity.  The  general  principle  established  is 
that  when  two  or  more  persons  have  a  stream  running  through 
their  lands,  no  one  has  a  right  to  divert  it  from  its  ancient  and 
natural  course. 

^  17  con.  Tkirtyeight  yean  deemed  ancient — As  where  the 
pit.  and  deft,  had  adjoining  lands ;  the  pit's,  house  was  about 
four  feet  from  the  boundary,  (this  made  no  difierence.)     Some 
witnesses  had  known  it  thirtyeight  years,  and  during  that  time 
the  pit's,  windows  looked  towards  the  deft's.  land.    Long  before 
be  bought  it,  it  had  belonged  to  a  family  living  at  a  distance  ; 
no  proof  that  family  ever  saw  it,  and  it  had  been  occupied  by 
.  the  same  tenants  the  last  twenty  years.    About  two  years  before 
this  action  on  the  case  was  brought,  for  obstructing  the  pit's,  an- 
cient windows,  the  deft,   purchased  the  lot  and   built  on  it  a 
bouse,  and  thereby  darkened  the  pit's,  rooms.    Held,  that  after 
an  enjoyment  of  thirtyeight  years  in  the  absence  of  any  contra- 
dictory evidence,  the  windows  were  to  be  deemed  ancient  win- 
dows.    Judgment  for  the  pit.     2  Bam.  ta  Cres.   686-691, 
Cross  V.  Lewis.     See  ch.  74,  a.  10,  s.  2.    3  Bam.  b  Cres. 
332-341,  Moore  v.  Rawson,  8ic. — Case  of  obstmcting  lights ; 
plea  not  guilty.     Held,  as  a  right  to  light  is  acquired  by  enjoy- 
ment, it  may  be  lost  by  the  discontinuance  of  the  enjoyment.   In 
this  case  lost  in  seventeen  years  ;  but  it  is  preserved  if  the  party 
who  ceases  to  use  it,  at  the  same  time  does  some  act  to  shew  he 
means  to  regain  it  in  a  reasonable  time. 
^MoT  Wotc^     §  19.  Words  that  convey  an  easement  and  not  the  land.    In 
ter,  taihabit-     1'3'33  the  proprietors  of  Worcester  *  voted  that  one  hundred 
antiof,  V.       acres  of  the  poorest  land  on  mill  stone  hill  be  left  common  for 
Green.  ^j^^  ^^^  ^f  ^^^  ^^^^^  f^^  building-stones.'      Held,  these  words 

only  conveyed  an  easement  to  the  town  or  the  inhabitants,  and 
that  the  land  itself  did  not  pass :  2.  These  parties  were  not 
afiected  by  a  Judgment  between  said  proprietors  and  one  under 
whom  the  deft,  claimed ;  the  pits,  were  not  parties  to  that  suit. 


MAUCIOUS  PROSECUTIONS.  2S6 

and  estoppels  must  be  mutual.    A  graot  of  mines  of  vettura  U-  Ch.'  69. 
terra  J  ofherbagium  terra^  to  dig  turf,  does  not  grant  the  land  or    ^rt,  2. 
fee.  Co.  Lit.  4, 164 ;  1  Taun.  529 ;  4  East  469 ;  1  Ventr.  393.       Con. 

^  20.     Case  for  obstructing  and  diverting  a  water  course,     s^-v*^ 
The  owner  of  land  through  which  a  stream  flows,  diverts  it  to  irri-  6  Pick,  its— 
gate  hisland,witbout  returning  the  surplus  into  the  natural  channel,  ^^T^^^l|^^ 
whereby  the  owner  of  tlie  land  below,  entitled  to  use  the  water** 
in  the  same  mannerrtf  deprived  of  his  privilege ;  the  owner  so 
diverting  the  water  is  liable  to  an  action.  This  case  differs  from  . 
Weston  V,  Alden,  which  has  been  questioned. 

^11  con.     Error  from  the  Common  Pleas.    If  a  tenaQt  Art.  4. 
make  repairs,  he  cannot  recover  of  his  landlord,  unless  there  be    Con. 
a  special  agreement  to  pay  for  them  :  2.  Nor  has  one  tenant  in  Mumlbrd  «. 
common  against  another,  aaumpiU  for  repairs,  though  necessary,  ^^^^jl^^l^' 
without  a  previous  request  to  join  in  the  repairs  made,  and  a  re-    ' 
fusal  by  the  one  to  be  charged  :  3.   Queref  if  atsumpiit  be  the 
proper  remedy. 
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^  1.     4  Hall's  Law  Journal,  102 ;  3  Esp.  7  5  Cro.  EI.  871  j^^.  !• 
Yefv.  105  ;  6  Mod.  26—73.   Shewing  that  tnalicej  and  want  of  Con. 
probable  cause^  are  both  necessary  to  support  this  action,  for  a 
malicious  prosecution. 

§  11.  Case  for  maliciously  arresting  the  pit.  and  holding  him  3  Mason  lot- 
to bail  in  a  civil  action,  in  $10,000.     The  main  defence  wasj^jj^^'**"*** 
that  Little  acted  by  advice  of  counsel,  and  so  to  prove  no  ma- 
lice.    The  court  decided  that  such  advice  can  avail  only  when 
given  on  a  true  state  of  facts,  and  before  the  action,  supposed  to 
be  malicious,  is  commenced. 

^  12.  Want  of  probabk  cause.  Held,  1.  The  essential  1  Oreenl.  1S6- 
foundation  of  this  action  is  that  the  ph.  has  been  prosecuted  J^l^™*'^  ** 
without  jarcbable  cause  :  2.  This,  in  general,  may  be  under- 
stood to  oe  such  conduct  on  the  accused's  part,  as  may  induce 
the  court  to  infer  the  prosecution  was  undertaken  from  public 
motives :  3.  Whether  the  circumstances  relied  on  to  prove  the 
existence  of  probable  cause  be  true  or  not,  is  a  fact  to  be  found 
by  the  jury  :  4.  But  whether,  if  found  to  be  true,  they  amount 
to  probable  cause,  is  a  question  of  law,  many  authorities  cited  ; 
generally  found  in  this  chapter ;  need  not  be  here  cited. 

§  13.  Where  a  party  acts  bona  fide  in  consulting  counsel,  and^P*ck  88a— 
pursuant  to  his  advice,  commences  a  suit,  believing  he  has  good  SJJjft^  jJJ.*' 
cause  of  action,  he  will  not  be   answerable  in  an  action  for  a 
malicious  suit.    4  Hall's  L.  J.  102 ;  1  Esp.  7 ;  Cro.  El.  871  ; 
Yel.  105 ;  6  Mod.  26-73. 
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n.  Ch.  70.     §  14.  Mab  «.  McCoy  &  wife,  4  Cowen  106—411.     Case 
,^.  X.     for  slander  and  malicious  prosecution.    lb  a  dedariation  for  a 
Con,      malicious  prosecution,  setting  forth  a  siearch  warrant,  detentioa, 
indictment,  and  acquittal,  the  search  Warrant,  detention,  &c.  are 
mere  matters  of  inducement,  and  n^ed  not  be  proved  :  3.  De- 
claring the  search  warrant  commanded  to' bring  tfa6  peraoii, 
whereas  it  commanded  to  brine  both  the  persoA  and  the 
goods,  is  no  matisrial  variance.    The  declairation  tM  pr^ess- 
iiig  to  set  forth  the  search  wamnt  in  fun  verba :  3.  Dedar* 
ing  the  deft,  caused  the  pit.  to  be  carried  before  O,  and  de- 
tftbed  till  she  gave  bail ;  whereas  she  was  in  fact  committed  for 
want  of  sureties  bv  H,  and  afterwards  brought  beforei  O,  and 
bailed,  is  no  variation :  4.  Declaring  that  the  ph.  was  committed 
on  an  indictment,  and  that  the  prosecution  was  ended  and  deter- 
nlmed,  and  stating  a  judgment  of  court  to  this  eflbet,  whereas 
the  record  stopped  with  a  vet'dict  of  not  guilty,  and  did  not  coa^ 
'SEtittas;  7  ^^^^  any  judgment  of  acquittal,  is  no  variance  :  5.  On  a  verdict 
Tftunt  aae ;  4  of  acauittal,  if  the  deft,  be  in  prison,  he  is  immediately  discharged 
D.  k,  E.  590.   j^j J  [(  Qjj^  Qjj  jjjjjj^  jjjg  recognizance  is  ipso  factor  dischai^ed 

without  any  further  entry. 
Art.  2.  ^  7.     Case  for  a  malicious  arrest.     It  appears  there  were 

Con.         mutual  dealings  between  the  ph.  and  deft.,  and  items  known  to 

c^"^toLii4  ^®  ^"®  ^"  ^^^^  ^^®  ^^  ^®  account.     Held,  on  the  English 

^^^Q,00l^' statute  of  set-ofi^  that  in  such  a  case  the  balance  only  is  the 

nam.  proper  debt  for  which  the  party  is  to  be  arrested ;  balance  here 

£5.  Arrest  for  £20.  The  charges  of  the  deft.,  ph.  in  the  first 
action,  were  over  £20.  And  as  he  arrested  for  the  £23,  the 
action  was  malicious,  and  without  probable  cause.  So  Drone- 
field  V,  Archer,  5  B.  &  A.  513 ;  otherwise  a  nisi  prius  case, 
Brown  v.  Pigeon,  2  Campb.  594.     See  4  Bur.  1996. 

^,  8.  This  action  lies  if  the  deft,  maliciously,  and  with  intent 
to  vex,  distress,  and  impoverish  the  ph.  directs  the  sheriff  to  levy 
near  double  the  sum  due  on  a  judgment  obtained  by  the  deft., 
but  the  pit.  must  prove  an  injury  and  damage  to  himself,  occa- 

4  Serg.  k  R.    sioned  by  some  malicious  act  of  the  deft. ;  but  malice  may  be 

19.  inferred. 

Art.  8.  ^1  con.  In  this  action  it  is  a  good  defence  that  the  deft.. 

Con.         when  he  caused  the  pit.  to  be  arrested,  acted  bona  fide  on  the 

c^"m?       opinion  of  a  legal  adviser  of  competent  skill  and  ability,  and 

'^*  believed  he  had  a  good  cause  of  action  against  the  ph. ;  but 

if  any  indirect  motive  appear  in  making  the  arrest,  it  may  be 

left  to  the  jury  to  decide  if  the  deft,  so  acted.     Jury  found  he 

did  not  so  act. 

1  Oowen,  600.  ^  iQ,  In  such  case,  the  venue  will  be  changed  to  the  coun- 
ty where  the  cause  of  action  arose,  disregarding  the  number 
of  witnesses,  unless  the  pit.  will  stipulate  to  give  material 
evidence,  arising  in  the  county  where  he  has!  laid  his  venue. 
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MILLS,  LANDS  FLOWED,  MILL  STBEAM8.  ^^* 

1 

Tw^ty  yeart^  poMeiiiofi-^how  eridence  of  title.  See  the 
words  Twenty  Years  ifci'  the  Itider,  also  ch.  104;  a.  4. ;  eh. 
94;  cb.  178.  a.  21. 

^13.  The  general  position  is  that  the' quiet  enjoyment  of 
a'  water  course,  be.  twenty  years,  gives  a  right,  as  to'pfivaie 
propettj^^-^not'  against  the  pubKd :  a  title  i$  presumed.  This 
is  quite  a  modem  doctrine,  and  respects  incorporeal  rights; 
See  2  Saund.  by  Wms;  Yard  v.  Ford,  176.  a.  b.  c.  d.  e. 
Williams  states  the  individual  opinions  of  several  judges,  and 
the  case  of  Holcroft  r.  Heel,  1  Bos.  &  P.  400 ;  see  ch.  74, 
a.  10;  ch.  45,  a.  1,  s.  6;  a.  2,  s.  15. 

^  14'.  Baltson  v.  Bensted,  1  Campbell,  4^,  held,  ds  to 
spring  of  water,  that  twenty  years  exclusive  enjoyment  of 
water  in  any  particular  manner,  affords  a  conclusive  presutHp* 
tion  of  right  to  the  party  so  enjoying  it. 

^  15.  Lord  Mansfield  said  a  jury  may  presume  this  fact  for 
the  purpose  of  quieting  a  long  possession.     This  does  not  re-  Cowp.  ais. 
fer  in  any  particular  to  twenty  years.     This  case,  ch.  94,  a. 
2,  s.  11  ;  a.  4,  s.  4. 

A  tenant  for  life  cannot  grant  an  easement  so  as  to  aflbet^Qsn^lcikld. 
the  reversioner,  hence  such  grant  will  not  be  presumed  ;  but'^^* 
if  the  tenant  long  jrield  a  valuaUe  interest,  there  may  be  a  ii  East,  mi^ 
presumption  against  him,  and  also  his  lessor. 

^16.  The  most  material  question  is,  whether  twenty  years 
possession  is  a  bar  to  an  action,  or  to  be  left  to  a  jury  on  the  evi- 
dence to  |ireniifie  a  grant.  The  better  inference  is,  it  is  so  left, 
and  is  not  a  bar  as  in  the  acts(  of  limitation.  2  Saund.  by 
Wms.  175 ;  Cowp.  102,  Mayor  of  Kingston  e.  Homer.  So 
left  to  presume  on  350  years'  possession  ;  cited  cb.  161,  a.  II, 
s.  1  ;  Cowper,  215,  same  principle;  before  cited,  IS  East, 
339.  In  fact  all  these  cases,  rest  on  the  ground  of  presump^ 
iion^  in  which  there  must  be  a  jury  to  presume  if  the  deft,  re- 
quire one,  but  acts  of  limitation  are  positive  bars,  and  without 
trial  by  jury.  So  ch.  179,  a.  19,  s.  35,  36,  the  same  ground 
of  presumption  is  relied  upon,  *  where  circumstances  may  rea- 
sonably justify  it.'  See  12  Ves.  286,  Gray  v.  Bond  ;  2  Brod. 
&  Bing.  667  ;  1  Simons  ta  Stuart's  R.  1 90,  203,  Wright  v. 
Howard. 

§  17.  Adverse  possession  of  an  equity  of  redemption  forj^*^**  *^^' 
twenty  years  is  a  bar.     Nor  is  there  any  relief  in  equity  after    ^^ 
twenty  years,  even  in  cases  analogous  to  those  in  which  a 
writ  of  right  woald  lie  at  law.     Nor  after  twenty  yeen  wiN  p.  228. 
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in.  Cfl.  71.  equity  allow  the  mortgagee  to  sell  under  a  trust,  when  he  has 
jlrt»  3.    had  no  possession  and  there  has  been  no  payment  of  interest^ 

Can.       no  demand  and  no  acknowledgment  within  that  period. 
v^*v«^  ■     ^18.  Complaint,  for  overflowing  the  meadow  of  the  com* 
6  Pick.  182-    plainant,  against  a  mill  owner.     On  a  trial  in  court,  on  a  par- 
Ywi  Du^*^  *  ticular  day  and  on  particular  days  before  and  after  to  the  dale 
of  the  complaint,  the  evidence  it  seems  is  confined  to  the  spe- 
cified period  :  2.  And  the  jury,  in  deciding  if  any  damages 
be  sustained,  may  consider  any  benefits  derived   from,  the 
overflowing.     First  plea,  not  guilty.     Second,  the  overflowing 
did  not  do  any  damage.     Issues  on  both.     See  stat.  1824, 
ch.  153,  s.  3,  allowing  the  jury  to  consider  such  benefit.  This 
statute  enacts  the  sound  principle  of  the  common  law.     See 
Ways,  ch.  79- 
6  Pick.  282-        ^19.  Trespas^i    Held,  a  mill  owner  may  create  a  reservoir 
w^mTp^'  ^  ^Ater  for  the  benefit  of  his  mill  by  erecting  a  dam  remote 
•1.  V  tTpfaam.  ^^  ^^^  ^^  which  the  mill  is,  and  the  owner  of  land  lying 
between  the  two  dams,  overflowed  by  the  water  from  the  re- 
servoir, must  apply  for  damages  in  the  mode  pointed  out  io 
the  statute  1795,  ch.  74.     The  upper  dam  was  three  miles 
above  the  lower  one. 
Art.  4.  ^  ^  ^^*  Complaint  by  the  owner  of  meadows  in  Andover 

Can.  ^*  "^'"  owners,  for  flowing,  he.     Held,  the  verdict  and  judg- 

17  liMk  R     roent  under  the   mill  act  is   final  on  both  parties  as  to  the 

^^tterid"**"  ^^^S)^^  ^f  *l^®  d*"*  *"^  ^h®  portion  of  the  year  the  flowing 

&  aL''     ^    may  be,  except  in  certain  cases,  as  where  the  mill  owner  may 

have  erected  new  mills  or  introduced  new  machinery  into  the 

old  mills,  requiring  a  greater  head  of  water  to  work  them ; 

and  17  Mass.  R.  443. 

SMaaoD,280,      A  devise  of  a  mill  with  the  appurtenances,  conveys  with  it, 

Whi^r  Al-  the  land  under  and  adjoining  it,  necessary  to  its  use,  and  ac- 

53 ;  Cro.  Car.  17,  57,  168;  3  Wils.  141  ;  2  W.  Bl.  1148; 
2  D.  &  E.  498-504  ;  Com.  D.  Grant  E.  9,  10;  17  John. 
R.  213. 

^  4  can.  Irrigatian.  How  far  this  may  be  extended  is  a 
question  in  the  books.  Mr  Angell,  in  his  treatise  on  water 
eauneSf  pages  31  to  39,  published  A.  D.  1824,  denies  Wes- 
ton V.  Alden,  and  similar  cases  in  Connecticut,  to  be  law ; 
and  thinks  them  overruled  by  the  decisions  in  Hodges  v. 
Raymond,  cited  a.  5,  s.  18,  and  Colburn  v.  Richards,  cited 
a.  3,  s.  7,  ante.  The  first  was  a  dispute  about  a  nuUdam. 
The  second  was  about  mills  and  flowing^  and  the  court 
thought  Weston  v.  Alden  did  not  apply.  Mr  Angell  appears 
to  be  better  supported  by  the  established  principle  of  the 
common  law,  and  English-authorities ;  as  Bea«ley  v.  Shaw,  6 
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East,  208  to  219;  Shury  v.  Piggot,  Bulstrode,  339,  cited  in.  Ch.  7L 
Angell's  Appendix,  181,  184,  and  pages  192-^195,  Street  v:  Jtri.  4. 
Bovington  b  ai.  5  Espin.  R.  56;  Palm  v.  Heblethwaif,  Con. 
Skinner's  R.  65-175 ;  Sands  v.  Trefuses,  Cro.  Car.  575 ; 
Brown  v.  Best,  cited  art.  2,  s.  1 ;  Palmer  v.  Mulligan, 
3  Caines'  R.  307  to  320 ;  Palmer's  R.  290,  Bowler's  case ; 
Jebb  V.  Povey,  1  Esp.  679.  In  these  and  a  few  other  cases, 
of  less  importance,  cited  by  Mr  Angell,  only  one  appears  to 
respect  irrigation,  and  that  rather  turned  on  the  pleadings ; 
but  all  tend  to  show  that  where  there  is  a  stream  of  water  in 
which  each  of  several  persons  has  an  interest,  or  use,  no  one 
of  them  can  vary  the  usage  without  consent  of  the  others, 
expressed  directly,  or  proved  by  usage  among  them  a  suffi- 
cient length  of  time,  usually  twenty  years,  where  the  party  en- 
croached on  has  knowingly  yielded  a  real  interest  or  beneficial 
use  all  that  time.  The  law  arises  on  the  acquiescence  of  the 
party  encroached  upon  so  long  a  time,  wherein  all  the  mean 
time  he  yields  a  real  interest,  and  if  he  has  title  has  real, 
cause  or  reasons  to  resist  the  encroachment. 

^  1.   Case  far  diverting  the  iireanij  Relies,    A  was  seised  Art.  5. 
of  an  ancient  mill  with  a  stream  of  water  turned  out  of  a  river    Con. 
and  flowing  to  his  mill,  and  B  possessed  of  other  mills  with  a  ^  Btm.  k, 
stream  turning  out  of  the  same  river,  above  A's  stream,  by  p^oma^ 
means  of  a  head  wear  flowing  through  A's  land  to  B's  mills 
as  appurtenant  thereto.     B  erected  on  other  lands  below  A's 
land,  and  near  the  said  water  course,  two  other  mills,  hence 
wanting   more  water  he  widened  and  deepened   his  water 
course  in  A's  land  and  raised  said  head  wear,  and  thereby  so 
deprived  A's  mill  of  water  that  it  became  of  no  use.     A  sued 
B  and  recovered  damages. 

^  19.  A  erects  a  mill,  afterwards  B  erects  one  above^  this 
is  injured  by  back  water  caused  by  A's  dam.  B  has  no< 
cause  of  action.  Hatch  v.  Dwight,  17  Mass;  R.  289-299  ; 
Saunders  v.  Newman,  Bam.  b  Aid.  258 ;  Vandenburgh  i;. 
Van  Bergen,  13  John.  R.  212. 

If  A  acquire  a  right,  by  a  dam,  of  a  certain  height  to  raise  Alder «.  AtU 
back  water,  he  may  keep  it  back  longer  than  usual,  if  he  do  J^-  *  Taunt, 
not  raise  it  higher  than  usual.     The  action  was  for  flowing 
the  pit's,  meadows ;  and  it  seems  the  longer  flowing  was  oc- 
casioned by  the  mill  works  of  the  defts.  being  made  tighter 
and  being  kept  in  better  repair  than  thirty  years  before. 

The  true  common  law  principle  aqua  currit  et  debet  cur- 
rere.     1  Coxe's  R.  460-466. 

Case  for  obstructing  a  mill  and  flowing  back  the  water  byBMaaoo,  272- 
means  of  a  dam  across  the  water  course  lower  down,  Sic.  ^'|^[^^*' 
Plea,  not  guilty      B,  owner  of  the  lower  dam,  lowers  it  two 
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Vi.  Ch.  7tX.  feet,  and  it  remaiBfld  fo  tbirtyeigbt  years.    Duriog  this  period 
Jlrt.  5.     the  upper  mill  is  not  obstructed,  owned  by  A.     B  then  ;m1U 
Cpfi.       the  lower  mill  to  A,  who  afterik^ards  sells  the  lower  mill  to  C. 
N^Vii^/    Held,  by  lapse  of  time  and  uniiy  of  poiiunony  the  right  to 
raise  the  lower  dam  two  feet  was  gone.     The  decision  prQ> 
ceeded  on  the  presumption  of  a  grant  in. the  thirtyeight years. 
And  the  court  said,  as  <to  incorporeal  hereditaments  aad 
easementf,  such  as  ways  and  water  privileges,  the  rule  of  Jaw 
is  well  established,  that  an  uninterrupted  possession  and  use 
for  twenty  yean  \u  prima  fade^  and,  if  unexplained,  conclusive 
evidence  of  a  right.'    *  A  right  of  water  course  does  ,not 
^lim  ^  ^^  so^m  to  be  extinguished  by  unity  of  poeseaioH''  in  any  ease*' 
Pigoct,  Poph-  For  it  is  ex  jure  naturae  and  not  hy  preecription*     See  11  H« 
am,  166.         7.  25.     Otherwise,  if  during  the  unity  of  the  possession  the 
wat^r  course  be  destroyed.     Cro.  J.  121,  Nicholas  v.  .Cham- 
berlain.    See  the  Civil  Code  of  Louisiana,  art.  8Q1 — 810, 
word  eertitudes^  art.  801  is  thus — Every  servitujde  is  extin- 
guished when  the  estate  to  which  it  is  due,  and  the  estate 
owing  it  are  united  in  the  same  hands.     But  it  is  necessary 
the  t^We  of  the  two  estates  do  belong  to  the  same  prpprietor. 
Other  articles  adroit  a  suspension,  or  an  extinguishioent  ao- 
cording  to  circumstances. 


CHAPTER  LXXII. 

MISFEASANCE. 


.        .  ^14  con.  Trespass  for  killing  the  dog  of  Emerson  commenced 

^*    '       beiore  a  justice.     Held,  1.  If  one's  dog  chases  or  worries  cattle, 
Hiiikl«y  V,      ^^  action  lies  against  him,  if  he  have  notice  the  dog  is  in  the  habit 
EmenoD,  4     of  doing  this :  2.  No  one  has  a  right  for  this  reason  to  kill  the 
^ren,  361^  dog,  except  he  worry  sheep  ;  and  so  the  case  is  brought  withm 
the.statute,  1  R.  L.  169  :  3.  To  justify  kiUinghim,  (except  as  to 
sheep,)  it  must  be  shown  he  could  not  otherwise  be  separated : 
4.  When  a  dog  attacks  persons,  he  may  be  killed  as  a  common 
njuisance:  5.  So  if  he  attack,  and  actually  kills  domestic  ani- 
mals on  the  owner's  land :  seech.  180,  a.  10,  s.  46;   3  Lev. 
28  ;  1  Saund.  84 ;  13  Johns.  313. 
Art.  3.  ,^8  Revenue^  further  cases. 

Con.  ,t)ebt  lies  in  favor  of  the  United  States  against  the  importer, 

for  duties  on  goods  imported :  2.  So  if  he  smuggles  goods  :  3. 
So  where  short  duties  only  have  been  paid  :  4.  So  where  die 
duties  are  not  paid  by  mistake,  accident,  or  fjraud,  and  no  bond 
is  given  to  secure  them :  5.  Information  oi^debt,  or  an  informa- 
.tion  in  the  nature  of  a  bill  of  discovery  and  account,  is  a  proper 
remedy  for  the  United  States,  for  the  duties  where  goods  have 
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been  smugg)|9d ;  so  in  said  third,  and  fourth  cases  :  6.  The  right  in.  Ch.  72. 
to  duties  accrues  on  the  importation/ with  intention  to  unhde,  and '  ^j^.  3] 
they  become  a  personal  charge  and  debt  on  the  importer :'  T.  A      Canl^ 
bond  taken  to  secure  them,  mie  by  the  importer,  does  not  ex- '  \^fs>^ 
tinguish  the  debt  so  accrued ;  only  secures  the  payment :  8.  jjitM  Btttn 
Only  the  owner  or  consignee,  or  his  agent,  can  enter  and  bond  «  Lyman,  1 
goods :  9,  And  such  bond  can  be  taken  only  from  persons  le-  JJg****  ^**~ 
gaily  entitled  to  enter  them. 

§  9.  In  case  of  a  seizure  by  the  collector  for  a  breach  of  the  1  Mafon,  481. 
revenue  laws,  after  a  final  condemnation  not  appealed  from,  the  ^*  ^^  ^^' 
secretary  of  the  treasury  has  no  power  to  j^emit  the  coUectoPs 
share  of  the  forfeiture.  It  is  a  vested  and  absolute  right.  When 
higher  security  is  given  for  dudes,  it  prima  facte  extinguishes  the 
debt  arbmg  on  importation.  Not  so  when  the  bond  is  given  by 
a  third  person.  ^  Mmou,  488. 

§10.  Valuation  of  taxable  goods.     Held,  an  appraisement  ^Maioo,  992- 
regularly  made  under  the  act  of  congress  of  18th  of  April  ^^^^y^l^^f^^ 
ch.  74,  for  the  purpose  of  ascertaining  the  value  of  goods  sub-  Umted  States! 
ject  to  an  ad  valorem  diity,  is  conclusive  as  to  the  value  oh  which 
the  duty  is  to  be  estimated  :  2.  That  act  is  strictly  constitutional : 
3.  It  has  not  changed  the  basis  of  the  valuation  on  which  duties 
are,  ordinarily,  to  be  estimated.     The  ^  actual  cost,'  is  still  die 
true  basis ;  and  an  appraisement  under  the  eleventh  section,  is 
never  to  be  ordered  by  the  collector,  unless  he,  personally,  sus- 
pects that  the  invoice  is  undervalued  ;  for  that  section  appUes 
only  to  fraudulent  invoices.    Congress  has  power  ^  to  lay  ana  col- 
lect taxes  and  duties;'  hence  may  prescribe '  the  manner  in  which 
duties  shall  be  levied,  and  the  value  of  the  goods  shall  be  ascer- 
tained,' &c.     Said  act  of  1818,  <is  an  uniform  law  in  the  sense 
of  the  constitution,  in  relation  to  duties,  for  it  is  in  its  terms 
equally  applicable  to  all  parts  of  the  United  States,  and  makes   - 
no  distinction  between  them.' 

4  11.  Silver  dollars  are  <  goods,  wares,  and  merchandise,' 
within  the  fiftieth  section  of  the  revenue  act  of  3d  March,  1 799, 
ch.  128,  for  the  landing  of  which  a  permit  from  the  custom- 
bouse  is  necessary.  This  section  requires  such  a  permit  for 
landine  all  goods  exceeding  $400  in  value.  3  Mason,  98,  man- 
ner of  calculating  duties  on  the  act  of  1818,  ch.  74,  pages 
331^333. 

§  12.  Sherififs  sale  of  land  for  taxes.  The  purchaser  must 
see  the  officer  exactly  pursued  the  power  the  law  gave  him,  and 
all  the  steps  of  the  law,  in  the  case.  4  Rand.  585-597 :  see 
ch.  136,  a.  15,  s.  4,  kc. ;  Greenl.  339-349,  void  in  part,  void 
in  all. 

§  13.  Sale  of  Ijmd  for  direct  tax  of  the  year  1812.  Entry 
sur  dissiesinj  tenant  claimed  under  such  a  sale  ;  the  ph.  the  origi- 
nal owner.    Held,  1 .  Not  necessary  the  deft,  show  the  coUector 
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in.  Ch.  72.  had  given  bond,  8ic.,  this  being  only  for  the  security  of  the 
Art.  1.       United  States:  2.  The  administering  the  oath  of  office  to  the 
Con.       assistant  assessor,  maybe  proved  by  varol:  his  oath.    As  to 
filing  a  certificate  of  his  oath  in  the  collector's  office,  the  act  of 
congress  is  merely  directory.     Act  July  22,  1813,  s.  3. 
2  Greenl.  «75       ^  li.  Over  asieiimerU,  though  smaUj  makes  the  tax  void ;   as 
— <77.  where  the  assessment  exceeded  the  sum  voted  to  be  raised,  and 

five  per  cent,  thereon,  though  the  excess  be  of  a  few  cents  only, 
the  whole  is  void,  and  the  assessors  are  liable  in  treipasSf  to  the 
party  whose  goods  have  been  distrabed  for  the  tax.  Tax  in  a 
school  district  in  Belfast :  excess  87  cents. 
SOreenl.  S78  ^  1^*  The  adlector^s  covenant;  its  conetruction ;  this  in  his 
—481,  Stubbf  deed, '  that  the  taxes  aforesaid  were  assessed  and  published,  and 
«•  ^H^'  notice  of  the  intended  sale  of  the  said  lands  given  according  to 
law,'  is  a  stipulation,  not  only  that  the  taxes  were  in  fact  assess- 
ed, but  that  the  assessment  was  legally  made.  When  a  deed 
conveys  no  seisin  in  deed  or  fact,  the  measure  of  damages  is 
the  consideration  money  and  interest.  The  collector  covenanted 
he  had  good  right  and  full  power,  to  sell  and  convey  to  the  ph. 
to  hold  as  aforesaid.  As  no  seisin  passed,  the  pit.  could  not 
recover  the  costs  of  the  owner's  action  against  him :  see  Cush- 
man  v.  Blanchard. 

16.  Where  a  tax  is  assessed  on  A,  and  it  is  acknowledged 
»e  due,  and  his  land  is  sold  for  it  to  B,  he  need,  in  ejectment 
brought  a^inst  him  by  A,  only  show  the  sheriff's  deed  of  the 
I  Murpb.  811 ;  land.     Virhere  a  man  neglects  or  refuses  to  make  a  due  return 
611^2  Bayl    ^"  ^^^  ®^  his  taxable  property,  he  is  liable  by  the  law  (of  South 
244.'  '    Carolina)  to  double  taxes,  which  are  a  lien  on  his  estate. 

OrtTeso.  Hay-     ^  17.  A  purchaser  of  land  sold  for  non  payment  of  taxes, 
den,  2  Lilt.  66.  holds  adversely  to  the  former  owner,  and  may  avail  himself  of 
twenty  years  possession :  2.  This  power  to  sell  is  entire,  and  the 
officer,  who  sells,  must  convey,  though  his  office  has  expired  be- 
fore the  conveyance  is  made ;  and  3  Litt.  37. 
B^rry  V.  Rhet,     §  18.  It  is  sufficient  for  the  purchaser  of  lands  sold  for  taxes, 
i^enn.  R.      ^  gjj^^  gy^jj^  proceedings  as  the  law  requires  to  be  of  record  ; 
the  rest  are  presumed  to  be  regular.     When  land  is  sold  for 
taxes,  it  must  be  proceeded  against  in  the  name  of  the  real 
Bush  V.  WU-  ow"6r,  or  by  such  description  as  to  make  it  known  :  2.  If  it  ap- 
iiftiM,c.c.  A. pear  from  the  record  that  the  land  was  not  advertised  as  the  law 
8.  Cooke,  861.  requires,  the  sale  is  void. 

4Cowen,  666-  §  19.  The  real  and  personal  estates  of  manufacturing  com- 
panies are  taxable,  by  the  act  of  April  23,  1823,  and  repeals 
the  act  exempting  them,  &^. 

§  20.  By  an  act  passed  in  Massachusetts,  Feb.  1829,  no  es- 
tate is  exempted.  * 


tob( 


NEGLIGENCE.  2^ 

III.  Ch.  73, 

CHAPTER  LXXm.  ^rt.  1. 

Con. 

NEGLIGENCE.  v^-v-^/ 

§  7  con.  If  a  wharfinger  be  not  directed  to  store  rice,  he  is  not  i  ii>cord  884. 
liable  for  the  loss  of  it  on  his  wharf  after  weighed,  for  the  wharf- 
age paid  IS  not  a  consideration  for  the  safe  keeping  of  it. 

§  13.  Decided  a  citizen  is  not  liable  to  a  penalty  for  non  ajH  j^^^  2 
pearance  at  a  company  training,  &c.,  until  six  months  after  he    (^^' 
IS  notified  of  his  first  enrolment  in  the  militia.    2  Pick.  R, 
Haynes  r.  Jenks,  pp.  172-183. 

Charles  Jones  Hall  was  enrolled  in  the  militia  by  the  name  of 
Charles  Hall.  Held,  not  duly  enrolled.  3  Pick.  262-264, 
Commonwealth  v.  HaU.  loT** 

A  person  subject  to  militia  dutyj  living  within  the  limits  of  ones  pick. 


brigade,  cannot  lawfully  enlist  in  a  volunteer  company  in  another*^;  W***- 
brigade.  4  Mass.  R.  666 ;  11  do.  239  ;  16  do.  194  5  2  Cong,  '*^'  *^- 
1  Sess.  ch.  33 .  Massachusetts  statute  1809,  ch.  108. 

3  Pick.  386,  387 ;  Smith's  case.  Held,  if  a  private  in  a 
militia  company  be  excused  for  a  time  on  a  sureeon's  certificate, 
from  military  auty,  on  account  of  bodily  infirmity,  he  is  not  ex- 
cused meeting  for  the  choice  of  officers. 

3  Pick.  390-394,  Stacy  v.  Lyon ;  statute  1809,  ch.  108,  s. 
4,  exempting  schoolmasters  from  military  duty,  extends  to  mas- 
ters of  private  schools. 

By  statute  1826,  ch,  163,  it  was  intended  when  any  one  is    ^^  ^^ 
enrolled  in  a  standing  company  in  the  militia  and  notified  thereof,  Ms/nai^r 
he  must  show  by  the  certificate,  the  act  required  that  he  is  not  e.  Stacy, 
liable  to  such  enrolment,  &c.     Something  more  is  required  than 
mere  enlistment  in  the  voluntary  company,  that  is,  that  he  ac- 
tually  does   duty  therein,  when  required,  and   keeps  himself 
armed,  equipped,  and  uniformed,  as  a  member  thereof. 

1  Greenl.  408,  409.  Held,  excuses  for  non  appearance  at 
military  inspection,  must  be  ofiered  to  the  commanding  officer  of 
the  company  within  eight  days  after  the  inspection,  unless  the 
party  be  prevented  from  offering  such  excuses  by  severe  sick- 
ness ;  Maine  statute,  ch.  164,  s.  44  ;  justice's  judgment  revers- 
ed :  but  2  Greenl.  181-185,  this  does  not  apply  to  one,  who, 
though  notified  in  the  prescribed  manner,  yet  had  no  actual 
notice  to  appear.     A  captain  imprisoned  for  debt,  may  issue 

orders  for  a  company  training.  Cutter  «.  Tde. 

In  an  action  for  the  penalty  under  the  militia  act,  the  decla- 
ration must  lay  the  offence  as  committed  *  against  the  form  of  u^'JJ?^*  ^^' 
the  statute  in  that  cjse  made  and  provided.'  «.  Wa^T^' 

2  Greenl.  349-361 ;  Pitts  in  error,  v,  Weston :  in  such 
action  for  neglect  of  military  duty,  it  is  sufficient  for  the  deft,  at 
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Ilj' (Ph.  73.  the  trial,  to  show  that  by  reason  of  permanent  bodiM  disabiUty 
Art.  2.     he  was  not  liable  to  be  enrolled  as  a  soldier.     He  need  not 
Con. '     produce  the  surgeon's  certificate,  nor  ofier  his  excuse  withm  the 
^^^^^^    eight  days.     These  regulations  apply  only  to  cases  of  temporary 
disability. 
4  Pick.  12a—     One  ^ho  has  served  seven  years  in  a  volunteer  company  of 
^^'  militia,  is  ipeo  facto  discharged  ;  and  unless  he  reenlists,  is  lia- 

ble to  be  enroUed  in  a  standing  company. 

10  Wheat.  406-410 ;  how  one  entitled  to  a  prize  in  a  lot- 
tery must  sue  :  12  id.  40-63,  Clark's  case :  5  Pick.  18d-239, 
cases. 
Biiihv.  ^  17.  Case  for  negligence.     Though  the  deft,  be  i^eglkent, 

Braintrd,  1  yet  he  is  not  liable  to  the  pit.  if  he  surors  loss  by  his  own  fiult : 
CowM,  TWO.  ^  ^ijere  A  left  syrup  in  the  woods  not  inclosed,  and  esposied  to 
cattle  running  at  large,  and  B's  cow  did  drink  df  it  $0  that  she 
died ;  held,  A  was  not  liable,  because  B  had  no  right  to  peirmit 
bis  cow  to  go  at  iarge  there.  Otherwise,  had  the  cow  been 
there  by  A's  permissioui  or  lawfully  there.  Savage,  C.  J.  aaid> 
^  in  all  cases  where  damages  aje  sustained  by  the  pit*,  in  conse-* 
.quence  of  the  use  the  deft,  makes  of  his  own  propeiftyi  it  is 
necessary  to  inquire,  not  only  whether  the  deft,  has  bemi  guQty 
of  culpable  negligence  on  his  part,  but  whether  the  pit.  is  free 
from  a  similar  charge :  see  ch.  69,  a.  2,  s.  14;  ch.  73,  a.  1,  s. 
^  15;  ch.  73,  a.  2.  s.   10;    several  other  cases;    1  Cowen, 

78-80. 
NewtoD  V.  ^1^*  Pope  hired  Newton  to  drive  a  load  with  Pope's  horses. 


negUgence^  or  unlj^  misconduct ;  was  no  evidence  of  eitner. 
4  Cowen  66  ^"'®  allowing  the  pit.  to  try  only  one  of  several  causes, 

56.        '    '  where  the  question  and  tb^  evidence  is  the  same  in  all,  pay  no 

costs  for  not  tiyine  the  others,  and  is  confined  to  property,  and 

extends  not  to  toots^  as  to  which,  damages  must  be  assessed  by  a 

jury. 

Ann  McAllifl-  ^  ^^'  ^^^  ^^^  driving  a  horse  and  gig  so  negligentiv  and  un- 
ierbyher  skimiUvi  &c.,  as  to  run  against  the  ph.,  knock  her  down,  tuxd 
Hammo^^  6^'  injure  her,  &c. ;  plea  not  guilty.  Pit.,  a  child  not  two  years 
Cowen  842—  ^"^>  ^^  ^  public  street  in  New  York.  Verdict  for  the  ph.  $700. 
346.  Question  left,  if  the  action  should  have  been  trespass.     Judg- 

ment for  the  ph.  Held,  where  an  injury  done  to  another  by 
negligence^  is  both  direct  or  immediate  and  consequential^  (as  in 
this  case)  the  party  injured  may  elect  case  or  trespass  :  cited 
Blin  V.  Campbell,  14  Johns,  432  ;  Percival  v.  Hickey ;  18  id. 
267-283 ;  6  Bos.  fa  P.  note ;  1  Com.  D.  Day's  ed.  234 ;  3 
Campb.  188;  3  Wils.  336. 
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^  21.  Held,  in  Georgia,  a  judge  is  not  liable  for  hisnegleol*  UL  Ch.  73^ 
ing  to  appear  in  the  militia,  and  that  he,  as  all  judicial  officers     Art.  2. 
are,  is  exempted  on  the  principles  of  the  common  law.    The       dm. 
State  9.  Fort. 


CHAPTER  LXXIV. 

NUISANCES. 


^  2  am.  A  landing  place  is  not  a  way,  and  a  town  has  no  f^^^  5^ 
power  to  discontinue  it,  as  it  has  a  way :  2  Pick.  R.  44-47,    q^  * 
Commonweialth  t.  Tucker  :  and  the  selectmen  have  no  power 
to  lay  out  a  landing  place.  i  GreenL  in.- 

^  15.  It  has  been  said  this  rule  of  twenty  years  is  anato- Art.  10. 
g6us  (0  ejectment,  thieit  cannot  be  supported  but  on  a  right  of  Can. 
entry,  and  that  on  21  Jam.  1,  which  enacts  that  no  person 
shall  enter  into  lands  but  within  20  years  after  title  accrued, 
&rC. ;  but  this  is  statute  law,  limiting  positively,  the  right  of 
entry,  and  does  not  apply  where  there  is  no  such  law.  And 
diougb  one  ikiay  not  enter  after  20  years,  yet  he  can  bring  his 
writ  of  entry  and  recover,  if  he  prove  seisin  within  90  years, 
tod  his  writ  of  right,  if  within  40,  50,  or  60  years,  as  the  acts 
of  fimhations  may  be. 

§  16.  2  Brod.  b  Bing.  667,  Chief  Justice  Dallas,  says 
*  when  lapse  of  time  is  said  to  afibrd  such  a  presumption  (20 
years)  the  inference  also  is  drawn  from  accompanying  facts ; ' 
dfld  ihe$t  must  he  left  to  the  jury  to  presume^  be. ;  this  direction 
of  his  could  not  be  disputed  ^  and  Burroughs,  J.  said  '  every 
case  of  this  kind  depends  on  its  own  circumstances.'  See 
Campbell  9.  Wilson,  ch.  79,  a.  3,s.  16;  3  East.  294-303.  Where 
the  presumption  is  repelled  on  facts,  the  jury  could  believe 
the  20  years  was  claimed  only  on  the  leave  or  favor  of  the 
other  party,  and  not  adversely  as  a  right. 

^  17.  It  is  the  acquiescence  of  the  party  who  complains  of  1  Cooo.  B. 
injury  a  long  time,  which  affords  the  presumption  of  a  grant.  l^coS^k 
The  court  limited  the  presumption  to  15  years,  as  so  is  the  act  684,  Inmham 
of  limitations  of  Connecticut.  ».Hut«5iittoo. 

Swift,  C.  J.  stated  the  true  principle  of  the  common  law, 
and  the  exceptions  as  in  Brown  v.  Best,  1  Wils.  174 ;  Beasly 
V.  Shaw,  6  East.  208 ;  does  not  admit,  Perkins  v.  Dow,  1 
Root,  535 ;  nor  Howard  v.  Mason,  537,  the  cases  of  irrigation^ 
and  says  Howard  v.  Mason  is  overruled  by  the  case  of  Sher- 
wood V.  Burr  b  al,  4  Day,  244,  cited  ch.  109,  a.  4,  s.  20,  to 
another  purpose. 

Gould,  J.  dissented,  and  gave  his  reasons,  in  eight  pages, 
and  therein  cited  many  cases,  generally  above  stated ;  among 
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IU.Ch.74.  others  Weston  v*  Alden,  as  good  law  :  also,  Holcraft  v*  Hall, 

Jlrt.  10.    snd  laid  stress  on  the  defi's.  encroachment  coromenciog  in 

Can.       torongy  so  no  leave,  favor,  or  indulgence ;  Daniel  v.  North, 

wpv*^^     1 1   £ast.  372,  Dugal  V.  Wilson,  373.     It  is  in  each  for  the 

jury  to  presume,  as  stated  ch.  71,  a.  2,  s.  12. 

Nor  is  the  public  limited  to  20  years^,  but  may  suppress 
nuisances  of  longer   standing,  7  East.   195 — 200,  Weld  v. 
Hornby ;  2NBam.  &  Aid.  R.  662,  Vooght  v.  Winch.     Nor  is 
the  public  right  lost  by  non-user  for  20  years,  in  public  rivers, 
be.  the  same. 
CooMrv  Bar*     §  ^®-  Time  is  not  counted  where  there  is  no  injury.     As 
bwrllsTtuiit   if  A,  50  years  ago,  began  to  flow  B's  land  when  in  a  wild 
^  condition,  and  the  flowing  was  no  injury  at  all,  A  has  ever 

continued  to  flow.  Ten  years  ago,  B  cleared  his  land  and 
built  a  house  on  it,  and  made  his  cellar  under  it ;  since  so 
building,  the  flowing  has  often  caused  water  in  bis  cellar,  and 
great  damages;  all  the  time  before  the  10  years  is  not  to  be 
reckoned.  The  principle  of  this  case  often  exists,  as  where 
A  passes  over  B's  tooite  lands  many  years ;  then  B  clears  it, 
ploughs  and  sows  it.  If  it  be  said  B  may  sue  A  for  passing 
over  his  land  when  waite^  and  recover  a  mill  damage,  the  an- 
swer is  de  minimit  non  curat.  There  are  other  answers,  one 
the  law  presumes  such  harmless  passing  is  permitted  by  B, 
till  it  ceases  to  be  harmless.  On  this  principle  men  are  never 
sued,  who  go  a  hunting  or  gunning,  over  the  lands  of  others, 
where  they  do  no  hurt.  In  this  and  other  ways,  the  pieissing, 
easement  or  usage,  may  be  explained^  as  by  leave,  favor,  in- 
dulgence, mistake,  &c.  2  Saund.  by  Wms.  175 — 175  e; 
3  East.  294 — 303,  and  cases  therein  cited. 

^  19.  In  New  York,  the  chancellor  required  25  yean  ai- 
verMe  possession,  to  give  a  title  whereon  to  order  a  conveyance, 
as  a  specific  performance.     1   Hop.  Ch.  R.  436—450,  Sey- 
mour V.  De  Lancey  ii  al. 
3  Oi«enl.  120-     ^  ^0.  So  no  grant  is  presumed  where  A  claims  an  easement 
1SS>  (tee  ch.  in  B's  land,  as  to  flow  it,  he.  if  A    has  a  right  so  to  do,  by 
••»••*• ''^  deed,  or  by  statute,  as  by  Mass.  statutes  1714,  1796,  &c. 
giving  one  a  right  to  flow  another's  land  by  a  mill  dam,  paying 
damages.     In  such  cases  there  is  no  need  to  presume  a  grant. 
The  user  is  accounted  for  in  another  way. 
4Pld[.245—       ^21.  Adverse  possession  of  land  for  20  years,  does  not, 
Mi>  of  itself,  raise  a  presumption  of  a  grant  to  the  tenant;  but 

circumstances  may  be  such  as  to  enable  a  jury  to  presume  a 
grant  of  the  land. 

If  an  ancient  window  has  been  completely  shut  up  with 
brick  or  mortar,  above  20  years^  it  loses  its  privilege ;  and  if  a 
building,  after  having  been  used  for  20  yean  as  a  malt  house, 
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id  eOQverted  into  a  dwelling  house,  it  is  entitled,  in  its  new  III.  Ch.  74. 
state,  only  to  the  same  degree  of  light  it  possessed  in  its  for-  Jlrt.  10. 
mer  state.     So  where  an  old  house  is  pulled  down,  and  a  new       Can. 
one  built,  the  light  in  the  new  house  must  be  in  the  same  place,     Vi^N/^^w 
of  the  same  dimensions,  and  not  more  in  number  than  in  the 
old  house.     Eden,  165. 

^  22.  Chancery  has  concurrent  jurisdiction  with  courts  otOtria^r  «.  the 
law,  in  a  case  of  private  nuisance,  by  diverting  or  obstructing  ^^wSur^  a 
an  ancient  water-course,  and  may  issue  an  injunctiotn  to  pre- Johns.  Co.  R. 
vent  the  interruption.     In  this  case  many  points  are  decided,  ^^«  %r^^ 
and  more  stated,  as  to  adverse  possessions,  from  all  of  which  ^.  272;  '^^^ 
the  following  principles  may  be  extracted  :  1.  I  own  a  tract  Bergen  9.Ber- 
of  land  in  fee  ;  A,  to  have  adverse  possession,  must  enter  on  ^'^^^!''s 
it  in  a  manner  hostile  to  my  title,  denying  it,  and  independent  Johnt.  Cb.  *R. 
and  exclusive  of  it,  claiming  entire  title.     His  possession  must^»J««y''>«'- 
be  adverse  in  its  inception^  and  ab  initio ;  and  the  title  he  9,  Briinird. 
claims  must  be  entire^  for  his  possession  is  not  adverse  if  he  5  Cowen'i  R. 
admits  any  higher  title.     If  he  so  enter  and  claim,  and  so^^^^^*  . 
continue  to  possess  and  claim  20  years,  my  entry  is  barred  by 
statute  law :  2.  If  I  contract  to  convey  the  land  to  A,  and  he 
enters  under  the  contract,  his  possession  is  not  adverse,  and  if 
continued  20  years,  bars  not  my  entry :  3.  Nor  can  he  con- 
vert this  into  adverse  possession,  by  changing  his  mind,  but  to 
do  it  he  must  do  soiAe  act,  that  manifests  his  intention  to  con- 
vert his  possession,  under  me,  into  one  adverse  to  me,  to  the 
people  of  the  county.     This  he  may  do  by  taking,  openfyi  a 
deed  of  the  land  from  B,  conveying  an  entire  title  thereby  in 
action,  at  least,  denying  my  title,  as  he  claims  to  possess,  sole- 
ly, under  B's  deed,  and  by  this  act  so  manifest  his  intention  to 
hold  under  B's  deed,  and  no  longer  under  my  contract.     A's 
adverse  possession  commences  from  the  time  he  takes  B's 
deed,  and  if  A  continues  his  possession  so  claiming  under  B's 
deed  20  years,  my  entry  is  barred  by  the  statute,  by  positive 
statute  law :  4.  So  where  A  and  B  are  tenants  in  common, 
and  A  alone  possesses  and  occupies  the  land,  the  law  intends 
he  holds  according  to  their  titles  under  both,  till  A  makes  the 
contrary  appear  by  some  overt  act  or  acts  of  his,  proving  he 
holds  adversely  to  B's  title.     This  he  may  do  by  forbidding  B 
to  enter,  by  refusing  him  any  part  of  the  profits,  or  by  selling 
a  part  in  fee  to  be  held  in  severahy,  be.  :  5.  This  bar  by 
statute  is  one  thing,  presuming  a  deed,  after  20  years  possession^ 
is  quite  another.     This  presumption  is  founded  on  all  the  cir- 
cumstances of  the  case,  and  ever  is  to  be  made  by  the  jury ; 
in  making  which  the  acquiescence  of  him  against  whom  to  be 
made,  is  the  most  essential  circumstance.     However,  possibly, 
there  may  be  a  case  in  which  the  circumstances  are  so  clear 
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.IILCb.'M.  ^^^  strong  in  suppcMt  of  the  presumption,  that  the  court,  in  i^ 
Art.  10.  discretion,  may  think  it  unnecegsary  to  refer  the  case  to  a  jurj ; 
Con.  even  this  may  be  doubted,  if  the  party  to  be  bound  by  the 
presumption,  claims  a  jury  trial :  6.  AcquieMunce  of  the  party 
to  be  barred,  may  have  been  so  complete  and  so  many  years 
as  in  itself  to  prove  adverse  possession  in  another,  as  in  the 
case  above  stated,  B's  acquiescence  may  have  been  unipter- 
Tupted  above  60  years. 


CHAPTER  LXXV. 

OFFICERS,  AND  OFFICES. 


Art.  I.  ^  d.  If  two  offices  be  .incompatible,  a  person  relinquishes 

Con.  <^e  when  elected  to  the  other  and  accepts  ;  though  the  election 

be  void,  and  he  is  officer  in  the  new  office,  but  de  facto.     5 

.  Barn,  b  Ores.  888. 

WttUes  and        ^  d-  The  officer  is  bound  to  execute  a  iabeas  corfut  ad 

o|^n>v.         respondendum^  if  issued  by  competent  authority,  and  nothing 

sOD!wen,l76^^PP^'^  ^°  ^®  face  of  it,  to  show  it  is  void,  and  numerous 

181.      *        cases  cited  by  counsel ;  by  the  court,  Hassam  «..  Griffin,  18 

John.,  48;  5  id.  357;  3  Esp.R.  383;  3  Burr,  1340;  4  East. 

587  ;  13  John.  444 ;  19  id.  39  ;  1  Cowen,  309.    Mostly  to 

show  the  judge  had  power  to  issue  the  writ. 

Art.  2.  ^  '^  ^^'  ^^'^  exemption  of  a  judge,  applies  to  cases  within 

Qfyf^^         his  jurisdiction  ;  but  this  rule  does  not  hold,  if  he  exercises 

Ely  9.  Tbomp.  authority  where  he  has  none,  or  assumes  jurisdiction  without 

•Ml,  8  Bftrab,afiy  power;  but  the  mere  circumstance  of  a  judge  having 

been  engaged  in  a  cause  as  counsel  for  one  of  the  parties, 

does  not  disqualify  him  for  sitting  in  the  cause.     Owings  v. 

Gelson,  2  Marsh,  517. 

^  12.  Where  a  deputy  sheriff  attached  a  vessel,  and  the 

sheriff  was  sued,  the  deputy  was  admitted  as  a  witness,  being 

released  by  the  sheriff.     16  Mass.  R.  181. 

Art.  3.  ^  ^    <^n*     This  was  trespass  against  the  sheriff  cie  bonis  ds^ 

Con.         portatis.    Held,  the  action  did  not  lie,  as  there  had  been  a  judg- 

l  Pick.  R.  62*  ment  in  a  like  action  against  his  deputy,  and  his  body  taken  in 

^''phT**^^  execution  for  the  same  cause,  though  the  judgment  was  not 

•  ^'  satisfied, 
a  N  H  Rep.  ^^^  liable  after  out  of  office.  Held,  the  sheriff  is  liable  for 
184,  Morse  fc  goods  attached  by  his  deputy,  though  he  and  his  deputy  be  both 
tl.  V.  Betton.^  out  of  office  when  the  goods  are  demanded.  It  is  his  duty  to 
iss.  **  P*y  ^  ^  P'^  without  request,  monies  collected  on  execudon, 
and  for  neglect  to  do.  so,  he  may  be  attached  ;  not  sufficient  he 
IS  do.  406.  returns,  he  has  the  money  subject  to  the  pit's,  order.  If  he 
,  neglect  to  return  an  execution,  the  ph.  rpay  have  case  or  an 
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attachment  against  him.    It  is  his  duty  to  return  writs,  though  HLCh.  75. 
not  requested  to  do  it.  id.  The  people  v.  Spraker,  18  Johns.  R.    Jlrt.  3. 
390.     The  pit.  to  have  the  benefit  of  the  sheriff's  bond,  must    C^m. 
first  get  a  judgment  against  him  in  an  action.    Not  enough  he    v^p^^^ 
has  been  attached.    20  Johns.  R.  297.*-.300. 

^4.     If  a  depu^  sheriff  have  a  writ  of  attachment,  and  re- ^  Pick.  R.2n- 
ceive  money  of  the  debtor,  and  make  return  that  he  considers  ^BiJSett^'**" 
it  as  personal  property  attached,  and  embezzles  the  money,  and 
the  debtor  is  compelled  to  pay  the  debt,  the  sheriff  is  liable  to 
him  for  the  amount  of  the  money.     Official  act  means  any  act 
done  under  or  by  virtue  of  an  office.     Tiie  money  was  *  pre- 
tended to  be  attached,  and  the  deputy  acted  under  ookMir  of  his 
office  ;'  interest  allowed  from  the  time  of  payment.     If  a  writ ^,^'^"1^'^^ 
be  delivered  to  an  c^cer  with  directions  to  attach  property  if  error  «U^* 
practicable,  otherwise  to  make  no  service  ;  held,  it  is  his  duty  ell. 
to  nrake  diligent  search  for  property,  and  if  none  is  found,  to 
make  a  seasonable  return  of  that  fact,  on  the  writ,  in  his  official 
capacity,  as  a  reason  for  omitting  to  serve  the  writ.     2.  If  a 
deputy  sheriff  have  a  writ  for  service,  and  receive  the  money  of 
the  debtor,  and  make  no  service  of  the  writ,  the  sheriff  is  liable 
under  a  charge  for  neglecting  to  serve  and  return  the  writ,  to  the 
amount  of  the  money  and  interest,  and  without  previous  demand  . 
on  the  officer. 

%  4  con.  If  a  justice  of  the  peace  act  in  a  case  in  which  ^^t,  4^ 
he  has  no  jurisdiction  whatever,  his  acts  are  coram  non  judiecj  Con. 
and  void  ;  but  if  he  has  jurisdiction  and  err  in  exercising  it,  his 
acts  are  only  voidable.  As  where  he,  having  jurisdiction,  gave 
judgment  for  above  $b  costs,  besides  the  damages,  (the  statute 
limiting  costs  to  ^5 ;)  held,  his  judgment  was  only  voidable, 
and  the  justice  not  liable  to  an  action  of  trespass  and  false  im- 
prisonment at  the  deft's.  suit,  who  was  imprisoned  on  such  judg- 
ment. Butler  t;.  Potter,  17  J(^ns.  R.  146.  He  may  try  a 
cause,  and  especially  with  a  jury,  though  half  unde  to  the  ph's. 
wife.     Do.  133;  19  Johns.  R.  172-376. 

A  court  of  common  law  has  concurrent  jurisdiction  with  the  ig  johns.  R. 
imtanceComi  of  Admiralty,  of  a  marine  tort.  857. 

If  a  court,  not  having  jurisdiction,  take  cognizance  of  a  cause 
without  gaining  jurisdiction  of  the  deft's.  person,  by  having  him 
before  it,  as  the  law  requires,  its  proceedings  are  void  :  2.  If  of 
a  limited  jurisdiction,  and  the  magistrate  attempts  to  enforce  a 
proceeding,  founded  on  any  judgment,  sentence,  or  convictk>n, 
be  is  a  trespasser  :  3.  And  the  party  affected,  even  in  a  colla- 
teral action,  when  the  conviction  is  set  up  in  defence,  may  show 
the  want  of  jurisdiction  of  the  person  convicted.  4.  Whenever  gj^^^  ^^ 
a  new  power  is  given  to  a  justice  of  the  peace,  he  must  proceed  Steantt,  la 
in  the  mode  prescribed  m  the  statute.  J®^"*-  *•  *^- 
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Con. 

1  Tennessee 
R.1. 


Hawks',  369. 
Abt.  7. 
Con. 

17  Mass.  R. 
244—247. 


III.  Ch.  75-      The  jurisdiction  of  the  superior  court  can  be  taken  away  only 

Art.  4.     by  express  negative  words ;  and  where  the  circuit  court  has 

original  jurisdiction  in  a  cause  transferred  from   the  county 

court,  without  trial   first   had  in  it,  and  the  cause  is  tried  in 

the  circuit  court,  judgment  will  not  be  arrested  ;  otherwise  if 

the  circuit  court  had  only  appellate  jurisdiction.   Elkins  v.  Sams, 

3  Hay  w.  44 ;  4  do  54.  •  A  State  court  has  jurisdiction  to  interfere 

in  the  case  of  a  fine  levied  under  a  law  of  the  U.  States,  for 

_   .  ^   delinquency  as  a  militiaman,  where  the  fine  was  assessed  by  a 

Durham  v.  the  c*       ^  •  i 

U.  suites.        State  court  martial. 

A  plea  in  abatement,  the  pit's  demand  is  not  of  the  value  of 
i&lOO,  is  not  the  proper  mode  of  taking  advantage  of  the  want 

1  Hayw.  454.  of  jurisdiction.  In  debt  on  a  bond  for  less  than  ^100,  since  the 
Sheppard  o.     statute  of  1820,  advantage  of  a  want  of  jurisdiction,  can  be  taken 

by  plea  in  abatement  only. 

§  3  con.  Trespass  is  the  proper  action  against  the  sheriff  for  an 
iniury  done  by  bis  deputy  to  the  person  or  property  of  another, 
where  trespass  is  tlie  proper  acUon.  Case  does  not  lie  ;  this 
injury  was,  the  deputy  took  the  pit's,  goods  and  sold  them  on  an 
execution  against  the  Chester  Glass  Company  ;  case  was 
brought  'y  the  action  must  be  the  same  against  the  sheriff  or  his 

8  Greenl.  41&-  deputy  ;  the  party  injured  has  his  election  to  sue  either. 

^J^*  §  7.     But  if  judgment  for  the  deft,  the  officer  may  recover 

!^  the  expense  of  tlie  ))lt.  on  his  implied  promise  to  indemnify 

Con.  u\n\ 

61.  What  is  possession  ?     An  officer  having  a  writ,  &c.  goes  to 

the  debtor's  store  in  his  absence ;  but  his  clerk  locks  the  store 
containing  the  goods,  and  delivers  the  key  to  the  officer ;  this  is 
a  good  attachment  and  possession  of  the  goods,  and  is  so  against 
another  officer,  who,  afterwards,  by  the  debtor's  contrivance  at- 
tached and  removed  the  .same  goods.  IG  Mass.  R.  420,  Denny 
V.  Warren,  page  465-470-5  Gordon  v.  Jenny,  the  same  princi- 
ple. One  deputy  may  have  replevin  against  another  of  the 
same  sheriff,  on  his  prior  attachment  of  the  goods.  Such  depu- 
ties act  independent  of  each  other,  and  the  one  who  first  attach- 
es, acquires  a  special  property,  which  entitles  him  to  an  action 
against  any  person  who  interferes  with  his  possession. 

A  constable  can  serve  a  writ  where  the  sheriff  or  his  deputy 
is  a  party,  if  the  damages  sued  for  or  recovered,  do  not  exceed 
$70.  He  may  attach  property  in  his  own  town,  though  the 
debtor  be  not  an  inhabitant  or  resident  in  it.  An  officer  may 
attach  a  boat,  cable,  and  anchor,  appurtenant  to  a  vessel  at  a 
wharf,  if  not  necessary  to  her  safety. 

2  Greenl.  221-  <^  1 0  con.  Expenses  of  keeping  things  atiadied.  See  s.  8. 
&ti.^unne.^  Where  the  original  debtor^s  goods  are  attached,  and  he  charges 
well,"  sheriff;    *e  officer  with  having  lost  or  wasted  a  part  of  tliem,  be  may 

excuse  himself  by  shewing  he  has  applied  the  amount  to 'the 


17  Mas3.  R. 
405-409, 
Briggs  V, 
Strange. 


&c. 
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pit's,  use,  by  therewith   paying  the  expenses  of  keeping  tbeld.CH.  76. 
goods :  2.  These  expenses  are  a  lien  on  the  goods ;  and  it  is  not    jjrt.  8. 
adected  by  the  court's  allowing  a  sum  for  that  purpose,  in  taxing      Con. 
costs  for  the  original  pit.  in  the   action;  was  case  against  tbe     -k^-v^^ 
sheriff  for  the  neglect  of  one  of  bis  deputies. 

And  if  a  deputy  sheriff  release  the  goods  attached  before  the 
thirty  days  are  expired,  he  is  liable  to  an  actiwi  on  his  bond  to  J*  !*■?■  "• 
Ae  sheriff.  ^1^ 

^  12  con.   An  equity  of  redemption  on  personal  property  is  3  N.  H.'lt^. 
not  attachable,  and  the  officer  must  have  possession  of  personal " .. 
property,  or  the  control  of  it  or  he  fails ;  but  every  article  at- sit.  ' 
tached,  need  not  be  touched  or  removed,  if  all  be  inyentoried 
and  left  in  the  custody  of  bis  agent. 

A  valid  attachment  subsisting,  made  by  one  officer,  prevents!  N.  H.  Rep. 
a  difftraU  officer's  attaching  the  same  property  ;  2.  When  the 
articles  attached,  are  delivered  to  a  third  person,  and  his  receipt 
is  taken  for  tiieir  safe  keeping,  his  power  is  subordinate,  and  he 
cannot  sell  or  loan  them.  __  ij5_i4a. 

The  pit.  attached  goods  and  carried  them  to  Rhode  Island,  i  Piek.B.  293- 
and  delivered  them  10  a  keeper,  and  look  bis  receipt ;  and  be  **■  ^^TS?' 

Eut  them  into  tbe  deft's.  hands  to  keep.     Held,  the  pit.  could  p.  Mu^Mtar 
ave  trespass  and  recover  the  value  of  the  goods   against  the  ^  ■!■ 
said  strangers.     The  pit.  retained  the  special  property,  and  a 
constructive  possession ;  his  keeper  was  his  servant,  bound  to 
deliver  them  to  him ;  the  sheep,  6ic.  being  carried  into  Rhode 
Island  made  no  diffiirence.  4  Pick.  395-398,  Bayley  v.  White. 
Where  an  officer  attaches  goods  but  does  not  retain  possession 
of  them,  notice  of  his  attachment  will  not   preserve  his  lien,  jj,  H,  Rep. 
against  the  attachment  of  another  officer.  8T ;  a  W.  sr. 

^  32  con.  No  overt  act,  by  the  sheriff,  is  necessary  to  con- 
stitute an  attachment  of  property  previously  in  his  custody.  16 
Mass:  R.  181-188,  Turner  v.  Austin.  Sheriff  was  deft. ;  pro- 
perty in  the  custody  of  his  deputy,  he  was  admitted  as  a  witness, 
being  released  by  the  deft. 

^  40.  Officer  liable  to  nominal  damages,  thovgk  he  neglect 
to  keep  his  attachment  made  by  hint,  that  is,  where  thereby  the 
creditor  sustains  no  loss,  the  attachment  being  of  no  value. 
16  Mass.  R.  294—299,  ftich  o.  Bell. 

■J  5.  Where  a  deputy  sheriff  attaches  goods,  he  has  such  a  Abt.  10, 
property  in  tliem,  that  on  his  death  his  executor  may  maintain    Con. 
trover   against   a  stranger   who   converts   them.     Against  aCb.  its.i.  7, 
»tranger  possession  is  sufficient  on  general  principles.     See"'*"' 
Trover  and  Possession. 

^  2  eon.  So  a  writ  of  error  from  the  supreme  court  of  the  Abt.  II. 
United  States,  to  reverse  a  judgment  of  the  supreme  judicial    Con. 
court  of  Massachusetts,  before  execution,  dissolves  an  attach- 
ment made  at  the  commencement  of  the  actioDjj 
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III.  Cb.  76.18  80  removed.     The  act  of  6rst  Congress,  1  ses.  cb»  19|  s* 
Jirt.  12.    22,  (should  be  cb.  20.) 
Cim*  ^18  eon.  It  seems  the  principles  in  this  section  are  Aot 

supported  by  a  decision  in  New  Hampshire.     N.  H.  Rep. 
289 — ^295,  Poole  9.  Symonds.     This  in  New  Hampshire  was 
Tery  much  examined  and  numerous  cases  cited. 
WaMtar^.  ^  33.  Trespass  for  taking  a  horse  from  the  pit.,  a  deputy 

2gSI^'m?u^*^  the  deft.     The  pit.  had  properly  attached  the  hcnrse  and 
tt4.  delivered  him  to  A  to  keep  and  return,  taking  his  receipt,  be. 

and  made  due  return  of  his  writ  and  his  doings  tbereon. .  In 
this  state  of  the  case  another  deputy  of  the  deft,  baving  an 
execution  against  the  same  debtor,  seized  the  horse  in  A*s 
hands,  and  sold  him,  &c.  though  forbidden  to  do  so  by  A. 
Ph.  was  nonsuited  below  and  a  new  trial  was  granted.    Held, 
1 .  A  deputy  sheriiF  in  Maine  acquires  a  special  property  to 
himself  m  the  goods  he  attaches,  which  the  sherifT  caiinoC 
devest  or  control.     He  is  very  unlike  the  sheriff's  servant  or 
deputy  in  England.     Were  cited  many  Massachusetts  cases. 
Art.  20.         ^  ^^*  Am  to  an  officer j  a  member  of  a  corporation^  serving 
(Iq^^         a  unit  for  or  against  it^  this  distinction  has  been  made  :  as  to 
quasi  corporations,  as  towns,  parishes,  &c.  which  have  no 
corporate  funds,  each  inhabitant,  or  corporator,  is  a  party  to 
the  suit,  as  his  private  property  is  liable  on  the  execution ;  but 
in  proper  corporations  as  banking  companies,  he.  it  is  other- 
wise, as  no  property  is  liable  to  be  taken,  but  the  corporate. 
Hence,  in  an  action  against  a  banking  company  in  which  a 
deputy  sheriff  was  a  stockholder,  held,  the  writ  could  be  served 
Adamiv.  Wis.  by  hhn  within  the  Maine  act,  ch.  93.     Also  held,  the  deputy 
^"^*  ^|fj^  ^  was  not  ^  party  to  the  suit.     But  decided.  Brewer  ©•  New 
3e6,pieain~    Gloucester,  14  Mass.  R.  216,  that  each  inhabitant  of  a  town 
tbttement.      is  a  jpar^y  when  it  sues  or  is  sued.     Court  cited  7  Mass.  R. 
169 ;  2  D.  b  £.  667 ;    7  Mass.  R.  188 ;    Cowp.  86 ;    6 
Mass.  R.  520.     ^ucere^  as  to  the  real  difference  :  ultimately 
the  member  of  the  town  or  bank  is  equally  liable  to  pay  his 
part  of  the  judgment  against  it.     A  town  owes  a  debt  of 
$1000  to  A :  he  gets  judgment  for  it :  ultimately  B,  an  in- 
habitant, pays  his  part  of  it,  and  is  thereby  discharged  of  his 
part  of  the  debt.     So  a  bank  owes  a  debt  of  $1000  to  A: 
he  gets  judgment  for  it,  and  ultimately  B,  a  corporator,  pays 
his  part  of  it  and  is  discharged  thereby  of  his  part  of  the 
debt.     In  point  of  interest  it  comes  to  the  same  thing  in  the 
end.     As  to  the  inconvenience  stated,  it  may  deserve  much 
attention — but  even  thb,  is  it  not  a  subject  of  legislation  ? 
Govenwrt.         §  12.  Sheriff's  bond,  sureties,  &c.     The  sheriff  is  not  lia- 
Hawkstasa.   bleindebton  bis  official  bond  for  not  taking  bail,  when  he 
exeou(e9  «,  wpuu  in  civil  casea  |  but  vm%\  be  proceeded 
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against  as  biil  by  ieirefaeiat.     If  a  person  elected  sheriffm.  Cb.  TS. 
voluntary  gives  a  bond  with  surety  in  a  oenalty  greater  than    jSrt.  SO. 
the  law  requires,  and  enters  on  the  dutes  of  his  oQice,  bo       C&n, 
and  bis  sureties  will  be  liable  for  a  breach,  though  not  by  sum-    s^i^t/n^^ 
mary  process  :  3.  In  a  suit  on  snch  bond  it  is  uot  necessary  OovcnMr  v. 
to  show  that  the  governor  has  sustained  danages.     A  ^^^^an^Mt 
is  not  liable  for  misfeasances  in  offices,  by  levying  on  landsMcCojs. 
when  the  deft,  in  the  execution  had  sufficient  personal  proper-  ^^■^^ ' 
ly,  unless  showu  he  knew  it  was  the  cleft's,  properly ;  or  uo-    **  *' 
less  pointed  out  to  him  as  such  an  indemnity  offered  to  sell  it. 

TTie  sureties  to  a  sheriff's  bond  for  the  year  1821  are  not  *1ib  e.  Hawk- 
liable  for  any  taxes  received  by  their  principal,  under  the  lists  |^^  '"^ 
furnished  by  him  in  1820,  but  the  sureties  for  1820  are  liable. 

§  13.  He  must  be  pursued  to  insolvency,  and  nulla  bona 
returned,! before  his  sureties  can  be  sued.    1  Mc  Cord,  164. 

^  14.  In  an   action  on  the  sheriff's  bond,  where  the  pit.  CommoQ- 
declares  for  the  thirty  per  cent,  damages  given  by  the  statute  b^]^„*i 
for  failing  to  return  an  execution  for  one  month  or  more,  if  the  Litt.  48.' 
deft,  demur  generally,  the  pit.  may  recover  such  damages  as  Hirrina  t. 
he  has  sustained  m  fact.     Judgment  against  him  for  failing  lo^tTiM.'^ 
return  an  execution,  he  may  avoid  it  in  equity  by  showing 
that  as  between  the  pit.  and  the  deft,  in  the  execution,  it  ought 
not  to  have  been  collected. 

^  13.  An  allegation  he  has  levied  tji.  fa.  on  properly  of  Ccnunoo- 
one  of  the  defis.  sufficient  to  aattsfy  the  execution;  that  bs^^g^',^^ 
advertised  the  property  for  sate,  and  that  it  was  not  sold,  for 
want  of  bidders,  is  not  a  sufficient  averment  of  a  breach  of 
his  official  bond. 

^16.  He  is  liable  in  trespass  if  his  deputy,  on  an  execn- 
tton  against  A,  takes  the  property  of  B.     So  for  taking  insuffi-SBCCord.tlo. 
cient  sureties  on  a  bond  for  prison  bounds,  though  sufficient  j^^^j^**' 
when  taken.     So  for  an  escape,  though  the  prisoner  be  desti- 
tute, and  the  pit.  refuse  (o  pay  for  his  support,  or  to  give  secu- 
rity for  it. 


CHAPTER  LXXVI. 

PROPERTY  SPECIAL. 
^  4.  4  Pick.  268-275,  Ingraham  v.  Wilkinson  k  al.,  the  Art.  1. 
same  principle,  where  decided  that  the  proprietors  of  the  banks    Con.- 
of  a  river  not  navigable,  own  respectively  the  soil  to  the  middle 
of  the  river :  2.  An  island  in  it  one  side  of  the  dividing  line,  be- 
longs to  the  owner  of  the  bank  of  that  side  ;  If  in  the  middle 
of  the  river,   it  belongs  in  severalty  to  the  owners  of  the 
btnhs  on  Mch  sida;  and  the  dividing  line  will 
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in.  Ch.  76.  same  manner  as  if  ihere  were  no  island  in  the  river.     This  i» 
Art.  1.     American,  English.  French,  and  Roman  law. 

Con.  ^  5.  3  Barn.  &  Cres.  91—108,  The  King  v.  Lord  Yar- 

s^^/'-%^     borough,  held,  albvion  made  gradually  by  the  sea  throwing 

up  sand,  he.  belongs  to  the  owner  of  the  adjoining  land  and 

not  to  the  public. 

6  Pidc  1T7,         §  G.  The   plf.  found  boards,  and    a   workman   agreed   to 

BiSmJ*'''       make  him  a  desk,  while  making  it  was  attached  as  his  propcr- 

ty,  held  it  was  the  pit's,  property. 
Art.  2.  §  A^-  'Assumpsit  to  recover  about   $3,000,  with  two  per 

Con.  cent,  interest.     Held,  1.  The  holder  of  bank  bills  is  entitled 

3  Mason,  1,  to  be  paid  in  specie  only  on  demand,  within  the  usual  bank- 
»"un  ?*°^  '"S  hours  of  the  day  of  demand,  &tc.,  and  if  in  foreign  coins. 
Bank.  hy  weight :  2.  A  bank  is  bound  to  keep  money  counted,  or 

weighed,  or  to  employ  persons  so  as  to  pay  all  demands  made 
in  said  hours :  3.  The  pits,  were  not  bound  to  receive  their 
own  bills  in  payment,  of  course  not  bound  to  receive  the  bilb 
of  other  banks  or  a  draft  in  payment.     Verdict  for  the  pits, 
including  the  two  per  cent,  a  month.  Like  case,  5  Cowen,  161. 
8  Mason,  808-      ^14  con.  Bill  in  equity  brought   by  several   holders   of 
3^,  Wo^  and  (]je  bap^  bills  of  the  Hallowell  snd  Augusta  Bank,  against 
er  and  others'  Dumer  and  Others,  part   of    the   stockholders.     Before   the 
charter  expired,  the  stockholders  divided  three  fourths  of  the 
stock '  among  themselves,  and  did  not  leave  enough  to  pay 
their  bills  in  circulation.     Held,  1.  The  whole  capital  stock 
was  in  equity  a  trust  fund  for  paying  the  bills  of  the  bank,  and 
this  equity  would  follow  it  into  the  hands  of  the  stockholders  : 
2.  The  stockholders  held  liable  to  pay  their  parts  of  said  bills, 
in   proportion  as  they  held  stock  in  the  bank,  that  is,  if  one 
held  a  fiftieth   part  of  the  whole  capital  stock,  for  instance, 
he  paid  a  fiftieth  part  of  the  bills.     See  ch.  221,  s.  47. 
16  Mass.  K.         And  if  a  turnpike  road  be  out  of  repair,  the  corporation  is 
106-107.         liable,  though  in  such  a  state  as  it  was  when  approved. 
3  Mason,  605.      A  cashier  of  a  bank  has  prima  facie  power  to  endorse  ne- 
gotiable securities  held  by  it. 
19  Johns.  R.        If  a  bank  refuse  to  pay  specie,  and  its  bills  cease  to  circu- 
late,  this  is  not  sufficient  evidence  of  its  insolvency,  to  prevent 
a  bona  fide  holder  of  them  to  set  them  off  in  an  action  against 
him  by  such  bank. 

§  19.  2  Pick.  R.  41-44,  Roxbury,  town  of,  v.  Worcester 
Turn.  Corp.,  held,  if  a  town  keep  in  repair  part  of  a  turnpike 
road  laid  over  an  old  county  or  town  road,  assumpsit  does  not 
lie  for  the  expense ;  there  is  no  implied  promise  to  pay. 

An  action  lies  against  the  selectmen  of  a  town  for  laying 
out  a  highway  round  a  turnpike  gate,  with  a  view  to  evade 
the  payment  of  toll.  2  N.  H.  Rep.  199,  the  Third  New 
Hampshire  Turn.  v.  Champney  h  al. 
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^  30.  This  Bcl  provided  that  if  any  person,  with  his  lcam,III.  Ch.76. 
cattle,  Bic.  turned  out  of  the  turnpike  road  and  passed  over      .Sri.  2. 
adjoining  ground,  and  then   returned  into  the  turnpike  road,       Con. 
with   inienlion  to   defraud    the   company  by  the   avoiding  the    s^rv*^ 
payment  of  to)],  lie  should  forfeit  $5,  &ic.     Held,  that  the  Curler  e. 
person  who  so  turned  off  travelling  on  an  old  public  highway, ^^''^*  jg 
made  no  difierence  ;  for  the  only  question  was,  did  he  turn  johni.  R,H. 
off  bonajide,  or  merely  to  avoid  paying  toll  f  2.  if  a  person  ig  ^a.  I2S.— 
so  turn  off  about  half  a  mile  from  the  gate  on  ground  adja- 
cent to  ii,  he  is  wiihjn  the  meaning  of  the  act.     What  is  or  i9  do.  44>. 
is  not  a  pleasure  carriage. 

^  31.  Where  the  statute  directs  a  loll  gale  lo  be  pkced 
near  a  Slate  line,  one  placed  two  miles  and  three  ciuarters 
from  it,  is  not  near  it,  and  so  illegal,  and  toll  received  at  it  may 
be  recovered  back  :  2.  It  seems  if  power  be  given  to  a  turn- 
pike company  to  erect  toll  gales  within  certain  limits,  and  they 
exercise  their  discretion  and  erect  them,  their  power  is  at  an 
end  and  liiey  cannot  remove  them  but  for  very  special  reasons  : 

3.  Though  such  company  have  a  right  to  repair  a  road  so  as  to 
prevent  the  effects  of  rains  and  freshets,  yet  in  exercising  this 
right  they  must  take  care  not  to  injure  ihe  owners  of  the  ad- 
joining lands  ;  4.  They  have  no  right  to  turn  water,  which 
washes  the  road,  upon  the  lands  of  privnie  persons,  and  if  they  Griffin  e. 

be  injured  for  want  of  care,  or  by  negligence  in  this  respect,  j^^^il^Rggj 
any  such  person  may  have  an  action  on  the  case  for  his  dam- 
ages.    These  are  common  principles  and  a  part  of  the  maxim 
31C  utere  tuo,  &c.  and 

^  32.  Company  may  liavc  trespass  at  common  law  or  debt, 
for  the  statute  penalty  for  destroying  their  gates,  Sec. :  can 
pledge  tolls,  but  remain  in  possession  of  their  gates.  10  Johns. 
R.  389.  What  is  the  corpmon  business  of  a  farm.  17  do.  33. 
Other  turnpike  cases.   15  do.  510  ;  16  do.  8,  76. 

^  9.  Libel  on  botlomiy   bond,  pledging  the  tkip,  freight.   Art.  3. 
and  cargo  in  Norway,  bound  to  Boston.    On  a  voyage  from    Con. 
Russia,  the  master  found  himself  obliged  to  put  into  Citrisiian-?^^'^'*" 
sand,  in  Norway,  lo  repair,  and  not  having  money  of  his  own,  Picket, Barker 
or  of  his  owners,  and  not  able  to  sell  a  pari  of  his  cargo  with-  ni"i«r- 
oul  great  loss,  borrowed  of  Wilson,  &  Co.  in  London,  £9305, 
2i.    lOrf.    sterling,  including  the  fourteen  per  cent,  premium, 
the  libellants  on  bottomry,  common  form,  lo  be  paid  in  three 
days  after  the  vessel  should   arrive  in  Boston  ;  she  arrived 
there,  &.c.     Held,  1.  The  suit  being  in  rem,  the  insurers  are 
not  a  parly,  not  having  accepted  the  abandonment :  2.  In  case 
of  necessary  repairs,  the  master  may  sell  part  of  ihe  cargo  or 
hypothecate  it :  3.  Not  bound  to  apply  the  shipper's  money  : 

4.  He  has  a  large  discretion  :  fi.  If  he  has  sufficient  jnoney 
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III.  Ch.  76.  of  his  owners,  he  cannot  borrow  on  bottomry  :  6.  The  sum 
Art,  3.     lent  and   bottomry    premium,  is  viewed  as  principal ;    and 
Con.       common  interest  thereon  is  allowed  for  delay  of  payment  after 
due  :  7.  The  master  has*  a  lien  on  the/rteg-At  for  all  advanced 
made  abroad  for  the  ship's  use  :  8.  If  the  property  of  a  ship- 
per is  taken  and  sold  for  the  ship's  necessities,  and  to  enable 
her  to  perform  the  voyage,  he  has  a  right  to  contribution  over 
against  the  other  shippers,  and  his  remedy  is  not  confined  to 
the  ship  owner  :  9.  A  bottomry  bond  may  be  good  in  part 
and  bad  in  part :  10.  The  court  may  moderate  the  premiam 
if  inflamed  by  extortion.     3  Mason,  342-348  ;  other  cases. 
Art.  7.       ^7  con.  Derelict  property.     British  frigate  the  Hussar, 
Con.  sunk  in  the  revolutionary  war.     The  pit.  claimed  the  posses- 

XS^iS^  ^  ^®"'  ^"  ^^^  ground  he  had  occupied  her  when  derelict^  and 
Deklyn&al.o.  prayed  an  injunction  against  the  defts.,  who  hindered  hisoper- 
Davis  &ai.     ation  in  attempting  to  raise  her.     Defts.,  by  their  answer, 
claimed  to  be  the  true  occupants.     The  master's  injunccioo 
dissolved;  the, remedy  being  at  law,  &c.     No  injunction  esr 
parte  to  transfer  possession  from  one  to  another. 
4  Pick.  24a—     §  14  con.  If  A  takes  up  an  estray  to  keep  it  for  the  owner, 
but  neglects  to  take  the  step^  of  the  law,  he  is  not  liable  in 
trover,  unless  he  uses  the  beast  or  refuses  to  deliver  it  on  de- 
mand.    See  ch.  186,  a.  11,  s.  19. 

^  30.  In  a  similar  case,  March  Term,  1829,  the  District 
Court  of  the  United  States,  for  the  dictrict  of  Massachusetts, 
decided  the  owner's  part  of  the  proceeds,  after  remaining  in 
court  22  yaars,  and  not  claimed  by  him,  belonged  to  the  Uni- 
ted States,  and  not  to  the  salvors,  nor  to  Massachusetts.  See 
American  Jurist  and  Law  Magazine,  vol.  2,  p.  7.  This  case 
was  fully  argued  for  the  salvors  and  the  State  by  Pickering, 
and  for  the  United  States  by  Dunlap,  United  States  attorney ; 
first  case  of  the  kind.  Numerous  authors  were  cited,  some 
Asiatic  and  American,  but  mostly  European  ;  all  various  and 
confused  ;  no  appeal. 

§  9.  How  fixtures  may  be  affected  by  a  sale.     The  owner 

?^'     '       of  a  freehold  house,  in  which  were  various  fixtures^  sold  it  at 

2  Barn '&.        auction  ;  nothing  was  said  about  them.     A  conveyance  of  the 

Cres.  7S— 80.  house  was  executed  and  possession  was  given  to  the  purchaser, 

the  fixtures  remaining  in  the  house.     Held,  they  passed  by 

the  conveyance  of  the  freehold,  and  even  if  they  did  not,  the 

vendor,  after  giving  the  possession,  could  not  maintain  trover 

for  them.     A  few  articles,  not  fixtures,  were  also  left  in  the 

house,  the  demand  described  them  together  with  the  other 

articles,  zs  fixtures  demanded.     Held,  that  upon  this  evidence, 

the  pit.  could  not  recover  them  in  this  action.    The  things 

demanded,  were  stoves,  grates,  kitchen  ranges,  closets,  sheliFes, 
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brewing-coppers,    cooling-coppers,    wasb-tobs,   locks,  bolts,  IIL  Ch.  76^. 
blinds,  &c.     Colegrave  v.  Santos.  jirt.  8. 

§  31  con.  *  In  case  of  a  lease,  a  tenant  may  remove  builds       Con. 
ings   erected  on  the  demised  premises  in  such  a  manner  that    s^s^**^.^ 
they  may  be  removed  without  injury  to  the  soil.     But  if  one  16  Uu».    • 
erect  buildings  on  the  land  of  another  voluntarily,  and  without  ^^* 
any  contract,  he  may  not  remove  them.'     A  feme  covert  can 
make  no  contract. 

A  padlock  and  boards  loose  in  a  corn  bam,  are  not  fixtures,  4  Pick  sio— 
and  a  tenant  for  life,  years,  and  at  will,  may,  at  the  expiration  J.^^r^J^ 
of  his  term,  remove  them  from  the  freehold,  and  all  such  im- 
provements as  were  placed  thereby  him,  the  removal  of  which 
will  not  injure  the  premises. 

A  shop  placed  on  my  land,  by  my  permissiQn,  by  A,  may  5,?|J*  **^ 
be  taken  on  execution  as  his  personal  estate,  and  if  sold  to  B,  ooAiamX^- 
he  may  remove  it,  and  therefor  enter  on  my  land,  and  it  is 
enough  B  prove  the  officer,  who  had  the  execution,  was  one 
de  facto.    And  it  is  not  material  he  is  one  of  the  defts.  Cited 
17  Mass.  R.  282  ;  1  Pick.  43,  Ellis  v.  Paige. 

§  40.  In  New  York  fiirther — It  seems  that  machinery  for  CreMon  v. 
spinning  flax  and  tow,  and  carding  machinery  attached  to  the  j^j^^^^^^ 
building  by  an  upright  board,  resting  on  the  frames,  and  fast- 
ened at  the  ceiling,  and  by  cleats  nailed  to  the  floor  round  the 
feet  of  the  frames,  but  the  frames  or  machines  themselves  not 
otherwise  fastened  to  the  building,  are  not^^«re5,  but  per- 
sonal chattels.     So  are  a  cider  mill  and  press,  erected  by  the 
tenant,  from  year  to  year,  at  his  own  expense,  and  for  his  own 
use,  in  making  cider  On  the  farm  ;  and  the  tenant  may  remove 
them,  at  the  expiration  of  his  terra ;  and  if,  after  such  expira- JJ®^™^** 
tion,  he  enters  and  removes  them,  though  he  may  be  liable  to  j^^^,  29. 
trespass  on  the  land,  yet  they  remain  his  property,  id. 

§  41.  Held,  that  as  between  vendor  and  vendee  of  land,  Miller  t>. 
all  fixtures  pass  to  the  vendee,  though  they  were  erected  by  cowen,  665— 
the  vendor  for  the  purposes  of  trade  or  manufactures .  2.  The  668,  error, 
rule  is  the  same  as  between  heir  and  executor  :  3.  Is  other- 
wise as  between  the  tenant  and  landlord  or  reversioner,  and  as 
between  tenant  for  life,  and  the  remainderman. 

§  3.  12  Wheat.  568 — 570.    The  rule  partus  sequitur  ren- Art.  9, 
tremy  is  universally  followed,  unless  there  be  something  in  the    Con. 
terms  of  the  instrument,  which  disposes  of  the  mother,  separat- 
ing the  issue  from  her.    As  to  slave's  same  rule,  20  Johns.  R.  1 . 

Animals /crcf  natura.    Though  a  man  may  acquire  proper- Burter».Now- 
ty  in  them  by  occupancy,  or  by  so  wound'mg  them  as  to  have  jjy^      °  °*' 
them  in  his  power,  yet  if,  after  wounding  the  animal  and  con- 
tinuing the  pursuit  of  it  till  evening,  he  abandons  the  pursuit, 
he  acquires  no  property  in  it,  though  his  dogs  continue  the  chase. 

VOL.    IX.  S3 
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Ili.CH.76.      ^15.  Wild  bees  in  a  tree  belong  to  the  owner  of  the  soil 

Art.  9.     where  the  tree  stands  :  2.^  Though  another  discover  them  and 

Con.       obtain  license  from  the  owner  to  take  them,  and  mark  the  tree 

v^^,^^^^^/     with  the  initials  of  his  name ;  this  does  not  make  him  owner 

Ferpuon  v.     of  them,  until  he  has  taken  actual  possession  of  them :  3.  If 

^    jfiiSS'  ^^  ®'^*^  *^  ^^  ^^**  ^^®  *^'^  owner  may  give  a  like  license  to 
'  '  another,  who  may  take  the  bees  without  being  liable  to  the 

first  finder  :  he  had  neither  the  ownership  or  possession :  he 
could  only  become  owner  by  taking  possession. 
Abt.  10.  ^  ^  con.    Selectmen — tluir  general    powers   and   duties. 

Con.  Held,  selectmen  are   general  agents  for  towns,  in  respect  to 

2N.  H.  Rep.  pecuniary  matters,  and,  unless  restrained  by  special  acts,  are 
Sro  ©"the  "*'  warranted  in  paying  any  existing  debts  of  the  town  requiring 
Town  of  Deer- immediate  payment ;  and  if  they  or  one  of  them  do  pay  their 
field.  or  his  money,  he  or  they  may  recover  of  the  town  the  amount 

p.  202.  80  paid  :  2.  But  they  have  no  power  to  fill  a  vacancy  in  an 

office  but  by  statute  law  :  3.  Their  right  to  sue  in  their  own 
names  in  consequence  of  their  making  themselves  liable  to 
p.  352.  iheiT  town — their  duties  and  powers  on  each  of  many  sub- 

jects, as  ways,  schools,  licensed  houses,  8z;c.  see  each  subject. 
^  12.  Statute  of  Maine,  1821,  ch.  59,  sec.  26,  in  like 
manner  provides  for  towns,  inc.  and  is, '  that  the  treasurer  of 
the  State,  treasurers  of  counties,  towns,  parishes,  and  other 
corporations  for  the  time  being,  may  commence  and  prose- 
cute, in  their  own  names,  any  suit  or  suits  at  law,  upon  any 
bonds,  notes,  or  other  securities,  which  have  been  or  may  be 

Jn'^^lnha^^  8*^®"  ^°  ^^^'^  or  their  predecessors  in  said   capacity.'     Held, 

of  NewcasUe  ^his  remedy  does  not  take  away  the  right  of  the  towns,  &tc. 

V.  Bellard.  .  to  sue  as  before ;  also  that  an  attorney  who  held  the  town's 
money  recovered  by  its  treasurer,  could  not  set  off  his  private 
debt.     He  owed  the  attorney. 

§  28.  Whenever  they  become  the  holder  of  a  bill  or  note 
by  their  authorized  agents,  they  are  bound  to  use  the  same 
diligence  in  order  to  charge  the  endorser  a  private  person  is. 
12  Wheat.  559—561,  United  Slates  v.  Barker,  adm'x. 

Art.  11.  §  6  con.  If  A  be  exempt  paying  toll  passing  on  a  turnpike 

Con.  road  with  his  horses,  team^  or  cattle,  to  or  from  his  common 

fiMllsio^'  '^bours  on  his  farm,  he  is  not  excused  paying  loll  when  cart- 
ing wood  to  his  farm  for  burning  bricks  there  made  for  sale. 

4  Pick.%341— 349,  Williams  v.  Hingham  and  Quincy 
Bridge  and  Turnpike  Corporation,  case  against  it.  Declara- 
tion special  for  defect  in  the  railing  of  the  bridge,  whereby 
the  pit.  his  wife,  &tc.  and  chaise,  (his  horse  being  frightened,) 
were  precipitated  into  the  river,  &c.  Held,  1.  Statute  1804, 
ch.  125,  s.  6,  takes  away  the  remedy  at  common  law  : 
2.  Only  those  liable  to  pay  toll  can  have  an  action  on  that 
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statute  for  an  injury  so  occasioned  :  3.  The  declaration  mustfn.CH.76. 
state  the  pit.  is  so  liable,  or  some  facts  whence  it  may  be  in-    Art,  11. 
ferred  he  is  so  liable,  and  if  wanted,  the  defect  is  not  cured       Con. 
by  the  verdict :  4.  Pit.  allowed   to  amend,  paying  costs,  and     v^-v-^/ 
after  irerdict:  that  set  aside  and  a  new  trial  granted.     This 
statute  respects  only  turnpike  corporations  afterwards  created. 

The  property  of  the  owner  of  the  fee  is  not  devested  by  i  Wendell's 
completing    a  canal  over  the  land.     The  fee  passes  on  the  ^*  ^''^^  L»ver- 
payment  of  the  damages  assessed.  ^^'    """ 

^  29.  Running  the  toU,  fyc.     Passing  in   a  vehicle  swiftly  a  Pick.  842- 
by  a  turnpike  gate,  and  not  stopping,  when  called  after,  to  pay  ^*** 
the  toll,  is  a  forcible  passing. 

Provision  none  pass  a  lake  over  which  was  a  bridge  within  2  Cowen,  419 
three  miles  of  it  without  paying  toll,  how  construed  ;  when  -^h  Sprague 
strictly  so.     4  Mass.  R.  145,  Coolidge  v.  Williams  ;  also  do.''-  ^^'^^*^'- 
473. 

^  35.  Assumpsit  as  well  as  debt  lies  for  toll  :  2.  A  statute 
gave  a  corporation  a  right  to  demand  and  recover  certain  tolls 
on  the  passage  of  logs  through  a  river,  and  to  stop  and  detain 
such  logs  till  the  toll  shouM  be  paid  :  held,  the  corporation 
might  have  an  action  for  the  toll,  the  right  to  detain  being  only 
a  cumulative  remedy.  The  words  'may  be  demanded  and 
recovered  '  were  in  the  act  of  incorporation. 

^  36.  A  person  residing  in  a  town  where  a  turnpike  gate  is  4  Pick.  888, 
placed,  who  is  exempted  from  toll  when  going  'on  his  com- ^^'^^ *'•  ^•^" 
mon  and  ordinary  busineps  of  family  concerns  within  the  said  xura^ Corp. 
town,'  is  not  by  virtue  of  such  exemption  entitled  to  pass  the 
gcfte  free  of-  toll  when  going  into  another  town  upon  such 
concerns. 

§  37.  One  acting  as  toll-gatherer  is  prima  facie  evidence  ^  ^owen,  261- 
he  is  so,  in  an  action  against  him,  and  the  onus  probandi  is  on 
the  pit.  to  prove  he  is  not. 
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§   I  con.  The  pit.  must  have   property  in  the  chattels  and  Art.  2. 
the  actual  possession,  or  the  right  to  immediate  possession.    Con. 
But  lies   not  for  gravel  dug  in  land  by  A,  having  the  right  ^f^^^^^^' 
possession,  against  B,  having  the  actual  adverse  possession  and  church,  8 
claiming  title  to  the  land.  id.  Serg.  &  R. 

The  deft,  agreed  for  a  valuable  consideration  to  deliver  to  ^  Murph.  889. 
the  ph.  the  first  female  colt  a  certain  mare  owned  by  the  deft, 
might  produce;  this  vested  a  property  in  the  colt  when  pro- 
duced, and  entitled  the  pit.  to  an  action  of  trover  for  the  colt. 
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lU.  Ch.  77.     ^  3.  con.  The  ph.  agreed  to  exchange  with  the  defu  \ 

Art.  5.     black  horse,  warranted  sound,  for  a  bay  mare  and  forty  six 

Con.      guineas,  and  five  guineas  more  if  the  black  horse  suited  :  tbe 

\^r%^<^/    horses  were  exchanged,  but  the   deft,  refused   to  pay  the 

8  Baro.  &       money,  pretending  the  black  horse  was  not  sound.     Held,  the 

Crec.  420, 121.  p^^  might  recovec  it  on  an  indebitatus  count  for  a  horse  sold, 
as  nothing  but  the  payment  of  money  remained  to  be  done. 

Art.  9.  §  3.  Further  cases  of  trover,  2  N.  H.  Rep.  566. 

Con.  4  ^^'  Condition  of  a  promissory  note.     Deft,  had  left  one 

with  an  attornev.  A  demand  was  made  on  the  deft,  of  an 
order  on  the  attorney  for  it,  and  the  deft,  refused  to  give  the 
order,  contrary  to  his  duty.  Held,  this  is  sufficient  evidence 
of  a  conversion  :  2.  Held,  not  necessary  to  give  notice  to  the 
deft,  to  produce  it.  If  shown  he  has  it  in  his  possession,  or 
under  his  control,  the  action  is  notice  :  3.  Any  wrong  de- 
scription of  tbe  note  in  a  material  part,  in  the  pit's,  deciara* 

BiiKlv.         tion,  as  in  the  sum,  date,  be.  is  fatal :  4.  If  the  ph.  cannot 

Drake,  19       gt^te  the  exact  sum  of  the  note,  he  may  state  it  to  be  of  ereat 

4  Pick.  466.     value,  to  Wit,  of  the  sum  of      '    . 

Kennedy  o.        ^19.  The  measure  of  damages  in  trover,  to  be  recovered. 

Strong,  14      is  the  value  of  tbe  goods  at  the  time  of  the  conversion  :  ^.  If 
^'^    '  ^'  a  factor,  for  bis  own  debt,  pledge  his  principal's  goods,  it  is  a 

id.  conversion  :    of  a  note  what  it  is  really  worth.  1  Coweo,  240. 

Teague  v.  §  20.  In  trover  for  a  negro  woman,  a  slave,  the  vahie  of  a 

NouITm^     child  born  pendente  lite  cannot  be  recovered,  but  must  be  tbe 

Cord,  200.       subject  of  another  action. 

Lockwood,  ^21.  Trover.    The  pit.,  on  execution,  levied  on  the  goods 

?dai ^  ^1 " ^^  ^"''  *"^  ^^^^  ^®  receipt  of  him  and  Eager  for  them  and 
Cowenfssb-  '^^^  them  on  Bull's  premises.  By  the  receipt  they  promised 
8M-  to  deliver  ihet^i  on  demand.     Ttiis  was  done  on  the  day  ap- 

pointed for  tbe  sale  :  not  sold,  and  B.  &l  E.  again  received 
the  goods  on  the  former  terms.  Pit.  appointed  and  advertised 
another  day  for  the  sale.  In  the  mean  time  the  goods  were 
removed  by  J,  who  claimed  them  as  tbe  owner  of  them,  with 
the  consent  and  in  the  presence  of  Eager,  They  remained 
openly  in  the  county  accessible  to  the  sheriff.  He  demanded 
them  of  the  receiptors,  who  did  not  deliver  them. 

Held,  1.  This  was  a  conversion  in  Eager  but  not  in  Bull : 
2.  Demand  and  refusal  is  prima  facie  evidence  of  conversion, 
but  no  conversion  may  be  proved  :  3.  This  action  lies  as  weU 
as  assumpsit  or  case  against  a  bailee,  when  a  conversion  can 
be  proved  :  4.  In  an  action  in  form  in  tort  one  deft,  may 
be  found  guilty  and  the  other  acquitted  :  5.  The  sheriflTs 
leaving  property  levied  on  with  A,  or  in  bis  control,  is  a  Suffi- 
cient consideration  for  his  promise  to  redeliver  it :  6.  And 
valid,  though  the  promise  be  by  parol:  7.  In  9UQh  cas^  the 
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sheriff  has  sufficieot  property  ia  the  goods  levied  on  lo  sup-  III.  Gh.  77. 
port  trover  or  trespass.     The  deputy  who  made  the  levy  was     Art.  8. 
the  witness  to  prove  the  facts  in  part.  Cim. 

^  22.  On  verdict  and  judgment  for  the  pit.  in  trover  in  the     \^-v^^/ 
common  pleas,  deft,  brought  error,  and  judgment  affirmed. 
Deft,  in  error,  (ph.  below)  has  interest  from  the  time  of  the 
judgment  below  and  double  costs,  the  execution  being  actually 
delayed  by  the  writ  of  error;  and  2.  In  trover  the  ph.  may4Cowen  S3 
recover  interest  on  the  value  of  the  goods  from  the  time  of  S4. 
the  conversion. 

§  40.   What  U  a  conversion  by  two^  persons  or  not.   Trover  Akt.  9. 
for  certain  articles  of  personal  property  seized  by  the  ph.,  as    Con. 
deputy  sheriff,  and  delivered  to  the  defts.  on  their  receipts  to2N.  H.R«p. 
return  them  on  demand.     There  was  a  demand  on  one  deft.,  ^^J^  i.  De- 
who  was  defaulted,  not  having  restored  the  property.     Pit.  mtry  &  tJ. 
nonsuited  as  to  the  other  on  whom  there  was  no  demand,  and 
so  no  conversion. 

^  41.  No  conversion  where  the  deft,  holds  property  under 
a  special  contract  in  force,  &c.  as  Hall,  in  error,  v.  Daggett 
and  Kinsett,  6  Cowen,  653 — 657  :  D.  &  K.,  pits,  below, 
brought  trover  against  Hall  for  certain  boxes  and  cases  of 
provision  preserved  fresh,  on  an  agreement  between^them  and 
H.  dated  April  15,  1822,  by  which  they  agree  to  carry  on  the 
business  of  preserving  fresh  provisions  warranted  sweet  and 
good  for  any  voyage  or  climate,  and  agreed  in  consideration  of 
the  use  of  $600  advanced  by  Hall  to  them,  that  he  should  be  the 
only  agent  for  selling  the  provisions  in  the  city  of  New  York  for 
ten  years,  he  to  have  twenty  per  cent,  on  all  sales  made  by 
him  or  through  his  agency  in  that  city,  &x.  and  one  third  of 
the  net  proceeds  of  the  sales.  He  to  furnish,  at  his  expense,  a 
sqhable  i*epository,  &c.  and  be  responsible  for  all  sales  made 
by  him,  or  through  him.  The  contract  remained  in  force  and  he 
had  not  violated  it.  He  held  the  boxes,  8iLc.  for  his  advances 
and  services  till  a  final  liquidation.  Held,  trover  did  not  lie,  and 
D.  &  K.  had  no  right  to  demand  the  goods  delivered  to  Hall, 
under  this  contract,  a3  be  had  an  interest  in  them,  and  a  right 
to  detain  and  sell  them  pursuant  to  the  contract,  not  only  on 
account  of  bis  commission,  but  to  reimburse  his  advances : 
2.  No  usury.  The  pits,  below  had  a  verdict  on  the  ground 
they  offered  to  ^satisfy  Hall's  lien ;  but  the  court  above  held 
he  had  more  than  a  mere  iien.  He  had  a  right  of  possession 
for  the  special  purposes  of  the  contract,  of  course  the  pits., 
D.  h  K.  had  not  the  right  of  possession,  and  that '  the  right 
of  property  was  not  enough.'  Cited  7  D.  &  E.  9.  *  The 
rights  of  the  partitas  seeni>  to  be  different  from  those  of  prinei- 
jh!)  and  factor  ^es^vuiily . ' 
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III.  Ch.  77.      §  29.  Parol  evidence  is  not  admissible  to  prove  damages 
Art.  12.     were  given  in  trover  for  a  thing  not  included  in  the  declara- 
Con.       tion.   2  Const.  R.  767. 


CHAPTER  LXXVIII. 


WASTE. 


Art.  1. 
Can. 


Eden,  115.— 
Ctldwall  V, 
Bftylis,  2  Me- 
riei»408. 

Ktne  V.  Vtn- 
derburshi  1 
John.  Ch.  R. 
U. 


6  Munf.  184. 

Art.  3. 
Con. 


4  Co.  62. 


Eden,  116. 

Art.  4. 
Con. 


§  9.  The  writ  of  estrepement  as  well  as  the  action  of 
waste  ^  has  fallen  entirely  into  disuse  and  given  way  to  a  more 
easy,  expeditious,  and  complete  mode  of  proceeding  by  bill 
in  equity  to  stay  waste,  either  threatened  or  which  the  party 
is  in  the  act  of  committing,  and  for  an  account  of  such  waste 
as  may  have  been  already  done.  This  course  of  proceeding, 
while  it  is  open  to  many  persons  who  could  not  take  advan- 
tage of  these  legal  remedies,  at  once  unites  the  advantages  of 
both  by  restraining,  in  the  most  expeditious  manner,  the  com- 
mission of  waste,  and  enforcing  by  means  of  the  decree  for 
an  account,  and  compensation  for  pari.  An  injunction  may 
be  granted  to  restrain  permissive  as  well  as  voluntary  waste.' 

^10.  And  in  New  York  an  injunction  to  stay  waste  will  be 
granted,  though  no  action  at  law  can  be  maintained  against 
the  tenant ;  nor  is  it  necessary  in  any  case  that  there  should 
be  a  suit  pending. 

§  11.  In  Virginia  the  law  of  waste  is  not  to  be  held  pre- 
cisely in  the  same  manner  in  this  country  as  in  England,  it 
must  be  varied  according  to  the  circumstances  of  our  new  and 
unsettled  country. 

§  9.  Waste  in  fixtures  further,  Eden,  108,  &c.  See  Elwes  v. 
May,  ch.  76,  a.  8 :  questions  as  to  them  arise  between  the 
heirs  and  executors,  and  the  rule  is  rigid  in  favor  of  the  inheri- 
tance, (in  England.)  2.  Between  the  executor  of  tenant  for 
life,  or  in  tail,  and  the  remainderman  and  reversioner,  where 
the  executor's  right  to  sever  is  viewed  more  in  his  favor :  3. 
Between  the  landlord  and  tenant,  *  where  the  rule  has  been  re- 
laxed to  the  greatest  extent.' 

§  10.  The  tenant  has  no  property  in  the  timber  though  de- 
mised to  him,  only  an  interest  in  the  fruit  and  shade,  as  long  as 
they  are  annexed  to  the  land.  He  cannot  cut  timber  where 
there  is  a  demise  of  a  farm,  includins:  the  trees ;  for  though 
there  is  no  express  exception,  yet  the  law  makes  an  exception 
of  the  trees,  and  the  lessee  cannot  cut  them  down,  because  he 
has  but  a  limited  interest. 

§  7.  The  reversioner  has  case  against  a  stranger  for  cuttir^ 
trees  on  the  land,  though  allowed  by  tenant  for  life.  The  deft, 
cut  down  and  carried  away  two  trees  in  payment  for  his  labor 
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done,  and  stakes  and  boards  he  found  in  repairing  fences  on  ni.  Cb.  78. 

the  land,  being  employed  by  the  tenant  for  life.     Ph.  recovered     Art.  4. 

^7;  trees  were  only  fit.  for  firewood.     Held,  first,  the  tenant       Con. 

for  life  may  cut  trees  for  fire  wood  and  fencing,  but  cannot  sell    \^->,/*y^ 

wood  to  pay  for  fencing  on  the  land  :  2.  But  tenant  for  life  can 

set  trees  for  no  other  purpose,  &^.     In  support  of  the  action 

the  court  cited  Cro.  ch.  242  ;  7  D.  &;  E.  13 ;  1  Saund.  a-22, 

note ;  5  Co.  Lit.  67  ;  3  Lev.  209  ;  11  Mass.  R.  425  ;  1  Chit. 

on  PI.  49-142;   2  do.  336-344;   4  Burr.  2141  ;    11  Johns. 

131  :    13  do.  260  :.  as  to  the  right  of  tenant  for  life  ;    2  Bl. 

Com.  122 ;  Co.  L.  53 ;  1  Co.  48-81  ;  1  Dyer  36  ;   Cro.  Ch. 

593  ;  11  Co.  82,  Bowie's  case  ;  1  Cruise,  62  ;  7  Johns.  236  , 

7  Bac.  Abr.  253,  title  Waste,  C  :  this  case  seems  to  be  correct 

as  far  as  it  goes.     It  may  be  added  buildings  are  on  the  same 

principles  as  fences  are  ;  and  as  to  fire  wood,  see  the  reasoning 

post,  art.  16,  2  N.  H.  Rep.  430-432,  Elliot  v.  Smidi. 

^  8.  Case  lies  for  injury  done  to  the  pit's,  reversionary  interest 
in  land,  by  cutting  and  carrying  away  branches  of  trees  growing 
thereon  ;  also  trover  for  the  wood  carried  ^way  :  but  if  the  pit. 
give  no  evidence  of  the  value,  he  can  have  only  nominal  dam-  4  Barn.  & 

ages.  Cres.  466-467. 

As  on  a  bill  filed  for  an  injunction  to  prevent  wtute  in  coal  Art.  7. 
mines  opened,  &sc.  Held,  it  is  not  waste  in  a  tenant  in  dower  Con, 
of  coal  lands,  to  take  coal  to  any  extent,  from  mines  already  L?*J,1l.?|^T 

1  •!  t_r'i^  r  irT    *^»  Crouch  •. 

opened,  or  to  smk  new  shafts  mto  the  same  veins  of  coal :  2.  puryear. 

The  tenant  may  penetrate  through  the  seam  already  opened, 

and  dig  into  a  new  seam  that  lies  under  the  first.     The  mine  ^ 

had  been  worked  to  a  very  small  extent  in  the  lifetime  of  the 

husband.     It  was  urged,  the  widow  ought  to  work  the  mine  no 

further  than  her  husband  did,  in  order  that  the  inheritance  be 

not  impaired.     This  case  was  decided  on  English  authorities, 

especially  Clavering  ».  Clavering,  1  P.  W.  388 ;  and  Stoughton 

V.  Lee,  1  Taunton  ;  so  at  present  must  near  all  cases  of  waste, 

in  the  United  Slates,  be  decided.     In  New  York  the  widow  has  1  cowen,4ea- 

dower  in  an  iron  oar  bed  her  husband  opened  and  worked  in  480,  CootM  v. 

his  lifetime,  being  the  owner  thereof,  and  of  the  land,  &c.  Cheever. 

<^  2  con.  Though  waste  by  the  act  of  God,  as  tempests,  &^.,  Art.  10. 
is  excusable,  yet  the  tenant  must  repair  it  as  soon  as  possible.    Con, 
Eden,  108. 

^10.  Manner  of  computing  the  amount  of  waste.    Ejectment     Art.  14. 
for  certain  premises.     Plea,  not  guilty.     The  lease  contained  a       Con, 
proviso  for  reentry  if  the  lessee  committed  waste  to  the  value  of  ^  Barn.  & 
ten  shillings,  and  the  lessor  reentered,  and  brought  ejectment,  d!(^«.  Bond  ' 
because  the  lessee  pulled  down  some  old  buildings  of  more  than  &  al. 
ten  shillings  value,  and  substituted  others  of  a  different  descrip- 
tion.    Held,  the  waste  contemplated  in  the  proviso,  was  waste 
producing  an  injury  to  the  reversion,  and  that  it  was  a  question  for 
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in.  Ch.  7d.  the  jury,  whether  under  al)  the  circitmstftnees,  sodi  Wftste^  to 
Art.  14.    the  value  often  shillings,  had  been  committed.     lothiscate  the 
Con.       whole  subject  was  left  to  the  jury  :  the  building  up,  as  well  m 
^^^Kv/^^    the  pulling  down,  to  consider  if  injury  had  been  done  to  the  re- 
version to  the  amount  of  ten  shillings^ 
A^T.  15.         §  17.  An  injunction  may  be  granted  on  applicatroil  of  mettle 
F  ^*  r      remainderman  for  life,  as  well  as  on  that  of  tne  remaindermaii 
AM?4M.        ^^  '^®*     Though  he  has  no  right  to  the  timber,  yet  if  die  first 
tenant  should  die,  he  would  have  an  interest  in  the  mast  and 
8  Atk.  96.       shade  ;    and  if  the  remainderman  in  fee  were  to  allow  the  first 
tenant  for  life  to  commit  waste,  it  would  be  coUuiien,  and  1)8 
.    etgoined  by  any  one  having  a  mesne  remainder.     The  produce, 
however,  must  be  laid  up  for  intermediate  and  contingent  re- 
maindermen.    Further,  the  right  of  the  mesne  remainderman 
for  life,  to  interpose,  is  founded  not  so  much  in  his  intereit  as  in 
his  enjoyment.     This  is  personal  to  himself,  and  in  which  the 
Pigot  o.  Bui-    ren^ainderman  in  fee  has  no  concern.     But  this  mesne  remain- 
loSrTi  Ves.     derman  for  life,  eannot  be  entitled  to  an  account.     This  w  the 
Jur.,  479-484.  fjght  q{  ijje  owner  of  the  inheritance  alone. 

But  if  tenant  for  life  impeachable  for  waste  has  sM  the 
growing  timber,  he  cannot  restrain  the  vendee  from  cutting  it, 
8  Vet.  787.      gy  injunction  or  otherwise. 

The  court  will  enjoin  the  mortgagor  in  possession^  from  eom- 

1  IMoktiif,  m.  mitting  waste,  as  the  whole  estate  is  security  for  the  kien.   But  be 

may  cut  underwood  at  proper  seasons,  and  of  a  proper  growth,  in 

the  ordinary  course,  and  in  a  husband-like  manner.   The  mortga- 

X  gor  may  always  take  the  ordinary  fruit  of  the  land.     But  if  the 

mortgagor  become  a  bankrupt,  (or  insolvent,)  an  injunction  issues 

to  prevent  his  taking  the  underwood,  because  the  mortgagee  has  a 

right  to  have  the  estate  sold,  in  the  plight  in  which  it  was  at  the 

time  of  the  bankruptcy,  he.     Eden,  120,  cites  Hampton  r. 

Brady  v.  Wai-  Hodget,  8  Ves.  106  :  but  an  action  of  waste  will  not  lie  in  favor 

Ch°R.  li°i5^f  a  mortgagee   against  the   mortgagor  in   possession,  before 

Johns.  206.'     forfeiture. 

Bromley  v.  An  injunction  to  stay  waste  lies  not  against  a  vendee,  in  favor 

JohM."&h.  R.  °^  the  mortgagor,  who  had  sold  the  mortgaged  premises,  and 
501.  who  is  liable  for  any  deficiency. 

Art.  16.  The  principle  to  leave  as  good  as  found,  is  often  recognised, 

Con.  thence  Eden,  107,  and  cases  cited.     If  the  tenant  of  a  warren, 

fishpond,  &£c., '  take  so  much  of  the  stock,  or  neglect  the  means 

of  preserving  it,  so  there  ia  not  so  much  left  as  he  found  at  the 

time  of  the  demise,  it  is  waste.' 

Art.  17.  §  1  con.  Injunction  to  prevent  waste,  is  not  continued  where 

Con.  the  pit's,  title  is  denied,  especially  if  there  has  been  delay  and 

1  Hop.  Ch.  R.  negligence  in  trying  the  title  at  law :   see  Eden  on  Inq.  233 ;    1 

^'^'  Bro.  C.  C.  67  ;  2  Ves.  61-784  ;  4  Johns.  Ch.  C.  21 ;  Cooper's 

PI.  149. 
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If  die  waste  be  trivial,  Ae  court  will  not  grant  an  tt;/tcfic^tcmin.  Ch.  78. 
to  stay  it ;  but  a  small  degree  of  waste,  the  party  manifestiDg  an    Jirt.  17. 
intent  to  commit  more,  is  a  sufficient  ground  for  the  court  to  act       Con. 
upon ;  and  in  case  of  waste  it  is  the  reversioner's  business  to 
apply  10  the  court  promptly.    1  Jacob  &  W.  631-633. 

Trustees  to  preserve  contingent  remainders,  may  have  injunc- 
tion to  stay  waste,  and  before  the  contingent  remainderman 
comes  in  esse^  as  they  have  the  whole  leeal  estate  and  inheri- 
tance, and  ought  to  preserve  it  entire  for  all  the  cestui  que  trusts  in 
remainder,  whether  vested  or  ccmtrngent,  for  the  inheritanc  con- 
sists of  the  land,  mines,  and  timber,  and  cannot  *  be  preserved  ^^  ^^' 
without  preserving  all  three.'  I88* 

^  1.  July  1828.  Statute  of  Gloucester,  6,  Ed.  1.  ch.  6  ;  cited  Aaf.  18. 
a.  11,  s.  2,  above.  It  is  become  an  important  question  how  Can. 
far  this  statute  is,  and  has  been  in  force  In  Massachusetts.  My 
opinion,  as  expressed  above,  is,  that  this  harsh  and  severe  pun- 
ishment for  waste,  has  never  been  in  force  in  Massachusetts. 
My  reasons,  as  far  as  given,  are  seen  in  this  chapter  principally, 
and  especially  in  a.  11,  13,  and  14.  It  will  be  observed,  as 
stated  a.  13,  s.  5.  that  the  opinion  of  Chief  Justice  Parsons  is, 
that  this  punishment  is,  and  ever  has  been  the  punishment  here, 
that  is,  the  forfeiture  of  tlie  place  wasted,  with  treble  dama- 
ges. He  must  refer  to  this  statute,  though  he  does  not  mention 
it,  or  any  other,  as  there  is  no  other  law  inflicting  such  a  punish- 
ment. As  his  opinion  was  not  called  for,  as  he  noticed  no  au- 
thorities, and  it  did  not  appear  he  had  examined  the  point,  and 
no  case  is  found  in  practice  to  call  his  particular  attention  to  it, 
I  thought  it  only  necessary  to  cite  other  English  and  American 
statutes  on  the  subject,  and  briefly  to  observe  upon  them.  Lately, 
however,  the  question  has  been  made  more  interesting.  Judge 
Jackson  has  published  a  treatise  on  real  actions.  In  pages  340^ 
342,  has  adopted  Parsons'  opinion,  and  expressed  surprise  at 
mine.  When  the  opinions  of  two  such  eminent  lawyers  are 
opposed  to  mine,  I  think  I  ought  to  relinquish  it,  or  further  to 
defend  it.  On  reviewing  the  whole  ground  I  cannot  give  it  up ; 
because,  1.  My  opinion  is  grounded  on  the  common  law,  and 
die  statute,  52  H.  3,  ch.  23,  that  gave  the  injured  party 
only  full  damages  for  waste,  as  stated  a.  11,  s.  1,  above  ;  also 
on  Massachusetts  statutes  of  1700;  cited  a.  13.  s.  4.  merely 
making  tenant  in  dower  liable  to  an  action  for  any  strip  or  waste. 
It  appears  to  me,  this  never  could  mean  an  action  for  the 
place  wasted  and  treble  damages,  m  the  severe  spirit  of  the 
statute  of  Gloucester ;  but  that  it  means  an  action  for  ^  the  full 
damages,'  in  the  spirit  of  the  common  law,  and  of  the  52  H. 
3,  ch.  23  :  2.  further  reasons,  as  stated  in  another  place  forty 
years  ago :  C.  J.  Dana  and  others  held,  invariably,  that  where 
our  ancestors  adopted  the  common  law,  they  adopted  the  Brit- 

voL.  IX.  34 
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III.  Ch.  78.  ish  statutes  enacted  in  amdioraiion  of  that  law,  and  rarely,  if 
Art.  18.  ever,  British  statutes  increasing,  and  especially  severely,  die 
Con.  penalties  of  the  common  law,  on  this  principle,  most  clearly 
true,  because  they  thought  the  spirit  of  our  system  has  ever 
been  far  more  mild  than  that  of  England.  Therefore,  in  adopt- 
ing laws  from  England  by  our  ancestors,  a  milder,  and  not  a  se- 
verer temper  has  ever  prevailed.  Again,  by  our  statute  of  Mareh 
11,1 784,  cited  a*  1 ,  s.  6 ;  a  tenant^n  dower  forfeits  for  wasle  the 

f)lace  wasted, '  and  damages  auetsed.'  Is  it  possible  our  legis- 
ature  by  these  words,  '  damages  assessed^  could  mean  trMe 
damages  ?  If  it  be  thought  our  legislature,  in  passiDg  these  acts 
of  1700  and  1784,  believed  the  statute  of  Gloucester,  was  in 
force  here,  and  meant  to  conform  to  it^  why  did  they  not  adopt 
its  language,  at  least  its  very  plam  meaning  ?  If  it  be  said,  the 
legislature  in  1700  and  1784,  intended  to  reenacthere  the  stat- 
ute of  Gloucester,  as  it  was  common  here  to  reenact  British 
statutes,  it  may  be  asked  why,  when  the  words  of  that  statute 
were  so  few  and  plain,  the  legislature  did  not  reenact  its  words, 
at  any  rate,  it%  obvious  meaning  ?  In  the  case  of  waste,  pend- 
ing actions,  8£C.,  when  the  legislature  intended  treble  damages, 
it  called  them,  very  naturally,  treble  damages,  and  not '  datnage§ 
assessed."* 

3.  a.  11  s.  3.  It  appears  if  there  be  tenant  in  dower,  &c.  and  a 
stranger  commits  waste  against  her  will,  she  can  recover  of  him 
only  single  damages  in  trespass  vi  et  armis.  How  unjust  must  be 
the  law  to  make  her  forfeit  the  place  wasted,  and  treble  damages, 
when  in  fact  not  in  fault,  and  then  give  her  only  a  remedy  to  re- 
cover of  the  only  wrong  doer  in  the  case,  single  damages 
alone. 

4.  Neither  the  Chief  Justice  or  Judge  Jackson  noticed  the 
52*  H.  3  ch.  23,  or  either  of  the  above  cited  Massachusetts 
statutes ;  but  Mr  Jackson,  to  shew  our  ancestors  sometimes, 
adopted  penal  British  statutes,  has  in  his  objections  to  my  opin- 
ion brought  into  view  the  two  writs  of  casu  proviso  and  const- 
mUi  casuy  as  having  been  adopted  by  our  ancestors,  pages  233, 
&c.  in  his  treatise,  and  gives  an  account  of  them.  On  attending 
to  them  it  will  appear  that  when  a  tenant  for  life  alienated  a 
larger  estate  than  his  own,  and  thereby,  on  the  principles  of  the 
common  law,  forfeited  his  own  estate,  by  that  law,  he  in  re- 
mainder or  reversion  could  not  enter  or  have  a  remedy  as  soon 
as  he  ought  to  have,  and  therefore,  parliament  enacted  these  two 
statutes,  giving  the  two  writs  to  hasten  his  remedy.  These  stat- 
utes are  no  more  penal  than  the  common  law  is,  and  have  no 
reference  to  the  point  in. question.  See  6  E.  1  ch.  7;  13  E. 
1  ch.  24.  My  ground  is  that  our  ancestors  in  America  were 
not  in  the  practice  of  adopting  British  statutes  more  penal  than' 
the  common  law,  especially  far  more  penal,  as  is  the  statute  of 
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Gloucester ;  hence,  if  it  be  contended  they  adopted  such  stat-IH.  Ch.  78. 
utes,  there  ought  to  be  proof  of  the  fact ;  but  no  proof  of  the    Abt.  18. 
fact  is  produced.  q^^^ 

5.  As  to  practice  and  operations — Gov.  Sullivan's  bpinion 
extends  back  60  years,  as  stated  art.  13,  s.  3,  above.  Nor 
does  Judge  Jackson  or  any  other  Judge  or  lawyer,  to  ray  know- 
ledge, name  a  case  in  which  there  has  been  in  a  single  instance 
for  two  centuries,  a  recovery  of  the  place  wasted  and  treble 
damages  for  waste.  When  in  Palmer  and  wife  v.  Downer, 
there  was  a  question  if  our  ancestors  adopted  the  1 1  and  12 
W.  3,  ch.  6,  respecting  aliens,  the  court  did  not  admit  the  adop- 
tion until  after  many  cases  were  produced  to  prove  the  fact  that 
our  ancestors  actually  practised  on  that  statute  ;  then  shall  we 
presume  the  very  penal  statute  of  Gloucester,  to  have  been 
here  adopted  near  two  centuries,  without  a  single  case  in  proof 
of  the  fact,  and  in  direct  opposition  to  a  fair  construction  of  our 
own  statutes. 

6.  Ch.  196,  a.  7,  s.  1,  it  appears  Carolina,  in  1712,  (then  in- 
cluding all  the  U.  States  south  of  Virginia,)  by  a  provincial  stat- 
ute, adopted  126  British  statutes,  among  them,  we  find  52  H. 
3  ch.  23,  but  not  the  statute  of  Gloucester,  6  E.  1  ch.  5 ;  thus 
Carolina  in  1712,  left  waste  at  the  common  law  as  to  the  three 
legal  estates  in  dower,  courtesy,  and  guardianship,  and  on  the 
statute  of  52,  H.  3.  ch.  23.  tenants  for  life  and  years  by  con- 
tracts. Nor  have  I  been  able  to  find  that  the  statute  of  Gloucester 
has  been  practised  upon  in  any  State  in  the  Union.  A.  D.  Sept. 
1828,  the  Supreme  Judicial  Court  confirmed  my  opinion  in  the 
case  of  dower  J  since  writing  this  1 8th  art.  as  above,  the  only 
case  that  has  been  in  controversy  between  C.  J.  Parsons,  and 
Judge  Jackson  and  myself.  It  was  in  a  case  of  dower^  C.  J. 
Parsons  said  the  tenant  in  dower  forfeited  treble  damages,  8tc. 

for  waste.  His  opinion  Judge  Jackson  quoted  and  adopted  ;  cardcr  v,  AGl- 
this  opinion,  I  have  opposed,  saying  she  forfeits  but  single  dama-  ler^MaM.  Rep. 
ges ;  my  confidence  m  my  opinion  in  this  dower  case,  has  rested 
mainly  on  the  two  Massachusetts  statutes  of  1700  and  1784, 
above  cited.  I  have  not  aimed  to  establish  any  other  point ;  as 
to  the  other  observations  in  this  article,  they  are  viewed  as 
merely  confirming  in  no  great  degree,  the  dower  case ;  hence 
the  other  decision  of  the  said  court,  that  the  lessee  for  life  forfeits 
treble  damages, &c.  I  may,  on  the  whole,  admit;  the  only  ques- 
tion I  make  is  whether  Massachusetts  did  not  adopt  said  52  of 
H.  3,  and  omit  the  said  statute  of  Gloucester,  the  milder  course, 
as  Carolina  did. 

Action  of  Waste ;  plea  no  waste.     Sept.  1827,  the  action  gpj^|g^_ 
related  to  several  pieces  of  land  ;  the  verdict  did  not  specify  the  laa,  sikcloett  v. 
places  in  which  the  waste  was  committed.     Held  no  judgment  S»ckett. 
could    be   given  to   recover  the   places  wasted.      New  trial 
granted. 
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^^r'u^'  CHAPTER  LXXIX. 

Con.  WAYS. 

# 

^  4.  2  Pick.  R.  162,  it  is  stated  there  has  been  in  Massa- 
chusetts no  dedication  of  a  way,  as  there  has  been  in  England ; 
and  there  is  no  risht  or  way  of  landing,  though  there  has  been 

1  Grcenl.  111.  *  general  usage  for  thirtyfive  years,  of  landing  lumber,  8ic.  on 
the  bank  of  a  river,  but  without  any  claim  of  right  or  intention 
to  occupy  the  land  to  the  exclusion  of  the  owner's  right ;  there 
is  in  such  case  no  ground  to  presume  a  grant.  Cited  Holcraft 
t;.  Heal,  &;c. 

^  5.  Trespass  q.  c.  f.  The  pit.  granted  a  right  of  way 
across  his  field.     Held,  the  grantee  had  no  right  to  enter  at  one 

6  Pick.  16S—  pi(i(«e^  go  pardy  across,  and  then  come  out  at  another  place  on 

«.^lmDeuieii. ^®  ^^^^  ^^®  °^  ^®  ^^ '  ^*  ^^^^l  evidence  to  shew  such  was 
the  intention  of  the  grant,  is  inadmissible  :  3.  Dragging  timber 
from  the  grantor's  wood  lot  on  the  pit's,  land,  for  the  mirpose  of 
turning  it  round  was  a  misuse  of  the  right  of  way.  The  words 
ncrou  the  Jotf  must  be  taken  in  their  usual  sense. 

^  0.  General  principles  grotving  out  of  usage.      Held, 
though  iho  statute  1  R.  L.  277  requires  public  roads  to  be 
limiuMiuiii^l    ^^^^^'  ^^^^^  wide,  and  if  laid  out  under  the  act,  they  are  to  be 
fowtfii,  iiiti-  d«^t)mt*d  m)  wide :  yet  2.  Where  claimed  not  under  it,  but  by 
*•'*•  r^«i«MH  <j/'  Mi<i|fri  or  user  for  twenty  years  or  more,  they  may 

ht)  \%>nik  \\m\  four  nuls  wide  :  3.  All  the  land  within  the  high- 
way ftiucu  U  not  necessarily  subject  to  the  right  of  way ;  and 
if  not,  it  may  be  occupied  by  the  owner.  And  if  he  place  an 
obstruction  there  and  another  is  injured  by  it,  be  is  not  there- 
fore liable  :  4.  Though  such  obstruction  be  within  the  high- 
way, he  is  not  liable,  unless  the  person  injured  exercise  ordi- 
nary diligence  to  avoid  it :  6.  If  a  man's  servant,  in  the  ordi- 
nary course  of  his  business,  obstruct  the  highway,  from  which 
the  traveller  receives  a  special  injury,  the  master  is  liable : 
6.  In  trespass  for  laying  wood  in  the  highway  by  such  user, 
by  which  the  pit's,  horse,  being  frightened,  ran  upon  it  and 
was  killed,  the  road  in  fact  being  but  two  rods  and  a  half 
wide,  and  it  being  questionable  on  the  evidence,  whether  the 
wood  was  laid  within  the  road,  as  established  by  user,  though 
it  lay  within  the  road  fence  on  the  land  of  the  deft.,  held,  it 
should  have  been  left  to  the  jury  to  find  whether  the  wood  was 
in  the  highway  :  7.  As  to  the  servant  and  master,  the  master 
is  liable,  if  the  servant  can  justify  in  the  master's  action  against 
him,  as  where  the  master  has  been  accustomed  to  dp  thirty- 
i|iJIMii09-     ^'S'^^  years  himself  what  the  servant  does. 
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^  1.  The  cominittee  to  lay  out  the  way  must  all  act.  2  Pick.  m.  Ch.  79. 
R.  70.  Art.  2. 

On  said  statutes  the  session  has  power  to  subject  the  petition-       Con. 
ers  to  bear  the  expense  of  its  location.     This  may  be  a  condi-  >  v.«rv--w' 
tion  to  granting  the  prayer  of  the  petition,  but  they   are   not  2  Greenl.  50— 
obliged  so  to  do.     Any  small  variation  from  the  petition  doe;  '^^' 
not  alter  the  case  ;   stat.  1786,  ch.  7,  Maine  stat.  1821,  ch.      kk^qi 
lis,  s.  10,  nor  is  a  town   held  to  make  or  repair  a  road  until ^^' 
it  can  legally  enter  on  the  land  to  do  it :   Stat.  1821,  ch.   118, 
s.  17  :   pit.  sued  the  town  of  Rome  for  an  injury  to  his  horse 
occasioned  by  a  defect  in  a  supposed  townway. 

§  2  con.     Held,  if  the  laying  out  of  a  highway  be  returned  2  N.  H.  Rep. 
and  filed  with  the  town  clerk,  it  is  a  sufficient  recording  of  it.  ^^13 
Towns  must  repair  bridges.     See  art.  11,  s.  9. 

Trespass  on  the   pit's,  wharf  and  landing   place;  plea  not 5 pick. 492- 
guilty  :  2.  A  townway.  Held,  1.  The  selectmen  have  no  power  496,  Keen  v. 
to  lay  out  a  landing  place  or  a  townway  between  high  water  ^^^°* 
mark  and  the  channel  of  a  navigable  river  :  2.  A  vote  of  a  town 
that  the  selectmen  shall  lay  out  a  particular  town  way  is  impro- 
per and  unauthorized,  the  law  intending  the  selectmen  shall 
exercise  their  own  discretion  :  3.  The  acceptance  of  a  townway 
must  be  at  a  town  meeting,  called  for  that  purpose  after  the  lay- 
ing out  by  them,  and  by  a  warrant  contambg  notice  that  the 
report  of  the  selectmen  as  to  the  way  laid  out  by  them  is  to  be 
considered  at  such   meeting.     The   deft,  moved  a  store  as  a 
nuisance  ;  decided  May,  1828. 

§  9.     Principles  of  a  statute  way  in  New  York.     Where  a  Johnson  «. 
way  is  laid  out  through  or  over   improved  land,  the  owner  or  H2JSmS"i9 
occupant  has  forty  days  to  appeal  and  thirty  days  more  to  elect  Johns,  r/272. 
the  mode  in  which  he  will  have  his  damages  assessed  ;  after  that 
time  he  loses  his  right  to  have  them  assessed,  by  three  commis- 
sioners appointed  by  a  Judge  of  the  Court  of  Common  Pleas ; 
but  afterwards  his  damages  may  be  assessed  in  the  comm6n 
way  by  two  Justices  of  the  Peace  and  a  jury  of  twelve  free- 
holders ;  and  if  so  assessed,  the  board  of  supervisors  are  bound 
to  have  the  amount  levied  and  collected  according  to  the  act. 
As  to  soil  of  a  way  see  art.  3,  s.  12  :  So  summary  proceedings : 
justice  and  constable,   ministerial  so  not  liable,  he.  ch.  172,  a. 
8,  s.  11. 

§  10.  A  road  used  as  a  common  liighway  since  the  year  1777, 
but  not  recorded  as  such,  is  not  a  public  highway  within  the  The  people  v. 
meaning  of  the  act,  (sess.  36,  ch.  33,  s.  24,)  so  as  to  render  an  Lawsoi^  17 
obstruction ^of  it  a  nuisance.     But  such  are  twenty  years  before  °  °^*    ' 
March  21,  1797,  adjudged  to  make  the  road  such  way.     Such  10^,  ^' 
use  12  yeais  is  prima  facie  evidence  of  laying  out.     An  over- 2  Johns. R. 
seer  of  the  highways  must  serve  or  incur  a  penalty.     He  is  not  424. 
liable  for  error  in  judgment  in  a  private  action.     Is  only  liable  JJ  ^f^^  ^' 

470. 
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III.  Ch.  79.  to  a  penalty  for  negligence,  by  statute,  id.     On  an  appeal  from 
Art.  2.      the  decision  of  the  commissioners  of  highways  to  three  judges 
Con,       of  the  common  pleas,  under  s.  36th,  act,  (sess.  36,  ch.  33,)  if 
the  decision  be  reversed,  a  certiorari  lies  as  well  for  them  (the 
commissioners,)  as  for  the  appellants,  to  remove  the  proceedings 
into  the  Supreme  Court.     15  Johns  R.  637.     As  to  rivers  be- 
ing highways,  see  ch.  68,  a.  2,  s.  7  ;  a.  6,  s.  10 ;  1  Cowen  23 — 
23,  minute  proceedings. 
Snowdw  ^'         \  II*    The  consent  of  the  proprietors  of  land  where  the  road 
8  Litt.    228     is  to  pass,  must  be  given  in  court :  2.  The  commissioners  ap- 
pointed to  view  it  have  no  right  to  receive  and  report  the  con- 
1  Utt.  196.     sent. 

Cates  V.  Wad-  §  12.  Where  a  river  is  merely  mpable  of  being  made  navi- 
Cor?'ft80  ^^  S^^^^i  though  the  claim  of  each  owner  of  the  adjoining  lands 
extends  adfihm  aqua,  yet  he  has  not  such  exclusive  right  to 
such  river,  but  that  the  legislature  may  declare  it  a  pitblie  kigh» 
way,  whenever  the  obstructions  are  removed  and  it  oecomes  £t 
for  public  use :  2  The  English  rule  of  law,  that  no  river  is 
navigable  except  where  the  tide  ebbs  and  flows,  is  not  applica- 
ble to  this  country  :  3.  That  cannot  be  considered  as  a  naviga- 
ble river,  (so  a  highway,)  the  natural  obstructions  of  which  pre- 
vent the  passage  of  boats  of  every  description. 

^13.  Harrington  v.  Commissioners  of  Roads,  (South  Caro- 
lina,) held,  their  decisions  on  a  question  within  their  jurisdiction, 
is  final ;  2  IVTCord,  300  :  a  clerk  oi  the  court  is  not  liable  to 
work  on  them  ;  p.  400. 

<§  14.  The  People  (of  New  York)  v.  the  Commissioners  of 
Highways  of  the  town  of  Salem,  1  Cowen,  2'^2St ;  forms  and 
minute  statement  of  proceedings  to  a  mandamus,  as  to  laying  out 
one  road  and  discontinuing  another,  on  said  statute  of  session 
36,  ch.  33,  entitled  *an  act  to  regulate  highways.'  1.  Step;  a 
p^ition  of  individuals  (one  of  freeholders  on  oath)  to  said  com- 
missioners, stating  the  proposed  way  is  necessary  and  proper, 
describing  it ;  also,  the  old  way  to  be  discontinued,  and  prayer 
accordingly :  (notice  of  course ;)  2.  The  commissioners  met, 
viewed,  heard  parties,  and  decided  against  the  application  :  3. 
The  petitioners,  by  petition,  appealed  to  three  judges,  by  name  of 
the  court  of  common  pleas  of  the  county,  out  of  court :  4.  They 
viewed,  and  heard  the  parties,  and  reversed  the  said  decision, 
and  decided  the  way  prayed  for  was  necessary,  and  that  the  old 
road  ought  to  be  discontinued,  and  ordered  the  said  commis- 
sioners to  do  accordingly,  October  19,  1819  :  5.  A^writ  of  cer- 
tiorari  from  the  supreme  court  to  the  said  judges,  to  make  re- 
turn of  their  record.  Return  was  made  minutely,  containing 
their  record.  Among  other  things,  their  view  on  the  ground 
and  reasons  of  the  opinions,  under  their  hands  and  seal,  July 
12,  1820  :  6.  Supreme  court  (continued  to  advise,  fcc.)  aflSrm- 
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ed  the  said  judgment  of  the  three  judges,  January  term,  1B22,1U.  Ch.  79. 
August  term,  1822,  a  mandamus  issued  to  the  said  commission-     Jlrt.  2. 
ers,  to  compel  their  obedience,  and  to  do  as  the  three  judges       Con. 
had  ordered.     This  mandamus  briefly  stated  all  the  proceedings,    >^^^y/^^^^ 
beginning  with  the  said  statute  enaoted  March  19,  1813,  stating 
its  date  and  tide,  as  ever  ought  to  be  done,  (not  chapter.)     In 
this  act  is  an  important  provision,  whi^h  directs  '  that  it  shall  not 
be  lawfid  for  any  commissioners  of  highways  to  lay  put  any  road 
through  improved  or  cultivated  land,  without  the  consent  of 
the  occupant  or  owner  thereof,  unless  upon  the  application  of 
twelve  reputable  freeholders  of  the  town  in  which  such  road 
shall  be  laid  out,  certifying  upon  oath,  that  such  road  is  neces- 
sary and  proper ;  and  that  all  public  roads  to  be  laid  out  by  the 
commissioners  of  any  town,  shall  not  be  less  than  four  rods 
wide,'   kc.   &£c.     See  2   Caines.   R.    179-182;    16  Johns. 
R.  61.  «       V 

^15.  The  power  of  the  judges  of  the  common  pleas,  and  in  said  i  Cowen,  142. 
statute  for  regulaUng  highways  is  strictly  appellate,  and  they 
cannot  lay  out  a  road  di&rent  from  that  submitted  to  the  com- 
missioner's. 

§  16.  The  commissioners  must  all  be  present,  but  a  majority  i  Coweii,  188- 
may  decide.     A  right  of  public  way  must  be  pleaded.  14<>- 

^17.  Cannot  be  where  mill  buildings  are.     Clark  v.  Phelps 
&  al.,  4  Cowen,  190-206. 

<^  12  con.  Nor  can  the  public  justify  turning  cattle  thereon  for  Art.  3. 
the  purpose  of  grazing;  and  see  fences  ch.  66,  a.  3,  s.  1.    16    Con. 
Mass.  R.  33-38. 

If  a  way  be  laid  out  over  my  land,  and  I  sell  my  land  bound-  Jackson  «. 
ine  it  by  the  way,  each  side  of  it,  tlie  land  in  the  way  does  not  Ji*?^''^^.. 
pass,  not  by  description^  for  m  that  it  is  not  included,  not  as  an  447,  p.  483. 
incident^  being  itself  a  distinct  parcel  of  land.     Way  is  a  mere 
easement^  and  does  not  affect  the  covenant  of  siesin  laid  out  in  a 
summary  manner,  ch.  196,  a.  8,  s.  8,  ch.  172,  a.  8,  s.  13. 

<^  18  con.  A  pleaTof  a  highway,  time  immemorial,is  supported  6  Pick.  421, 
by  proof  of  the  existence  of  the  way  for  sixty  years,  there  being  2^*^"*®  '^• 
no  evidence  showing  its  commencement. 

Plea,  1.  A  right  of  way  by  prescription  from  the  upland,  6  Pick.  485^ 
across  tl\e  pit's,  salt  marsh,  (/oct»  in  quo)  \o  the  defts'.  salt  ^''»  f ^l^*^- 
marsh,  in  the  fall  and  winter,  where  most  convenient  to  the   ®'^*^' 
defts.,  and  least  prejudical  to  the  pit.,  for  the  purpose  of  getting 
the  produce  of  the  defts'.  marsh,  and  of  improving  and  managing 
the  same  :  2.  A  right  of  way  of  the  same  kind'  and  extent  by  a 
nonexisting  grant.     Replication  de  injuria^  &^.,  and  issue.     It 
appeared  in  evidence  the  defts.  passed  over  the  pit's,  marsh  in 
different  places  and  in  different  directions,  not  confining  them- 
selves to  any  particular  course  or  cart  path,  but  going  wherever 
it  was  most  convenient  to  them,  taking  care  only  to  avoid  places 
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m.  Ch.  79.  where  their  passing  would  be  most  injurious  to  the  pk.     HeM, 
Art.  3.      such  a  way  could  not  be  prescribed  for,  and  that  such  a  grant 
Con.       could  not  be  presumed.    Decided  May  1828 ;  verdict  set  aside 
K^'sy^^^^     and  a  new  trial  granted. 

Ch.  79 ;  2  Pick.  R.  574^578,  Russell  v,  Jackson,  as  to  ways 
of  necessity  ;  a.  4,  s.  8. 
A^     g  §  6  con.  But  the  person  injured  by  the  logs,  &c.,  in  the  road, 

A  '  cannot  havQ  his  action  for  damages  unless  he  uses  ordinary  care 
2  Pick.  R.622  ^^  ^void  the  obstruction.  Butterfield  v.  Forrester,  11  East.  60; 
SmiOi  V.  '  Flower  o.  Adams,  2  Taunt.  314  :  but  such  obstruction  may  be 
SmiUi.  indicted  ;  same  principle  a.  1,  s.  6,  this  chapter. 

8  Pick.  R.  267     ^"^  towns  are  liable  to  individuals  under  statute  1786,  ch.  81, 
—269.  s.  7 ;  for  ah  injury  occasioned  by  an  obstruction  in  the  high- 

ways, (as  large  stones  left  in  it.)  Bigelow  v.  inhabitaDts  of 
Weston,  was  an  action  on  the  case  for  double  damages  on  said 
statute.  3  Pick.  288 ;  3  Greenl.  438-440,  as  to  notice. 

But  2  N.  H.  Rep.  392,  though  highways  are  so  kw  as  to 

be  overflowed,  towns  are  not  liable  for  injuries  on  them,  if  it 

were  imprudent  to  pass  in  such  a  condition,  as  if  they  were 

passed  unskilfully. 

2  N.  H.  Rep.       Individuals  over  whose  lands  a  road  is  laid  by  a  committee, 

^''^  have  a  right  to  object  to  the  acceptance  of  their  report. 

Roads  and  streets  where  presumed  to  be  dedicated  to  the  pub- 
lic by  the  owner  of  the  land.  See  several  cases  and  various 
opinions ;  2  Strange,  909-1004 ;  5  Taunton,  137  ;  Matthews  on 
presumptive  evidence,  318  ;  1  Camp.  260;  11  East,  376,  n. ; 
7  Johns.  106. 
Art.  9.  '^  ^'  When  borderers  are  injured  in   repairing  ways :   see 

Qqji^  Leader  v.  Moxon,  and  ch.  69,  a.  2,  s.  9,  Calender  v.  Marsh. 

Art.  10.         ^  ^  ^^^'  ^  Pick.  R.  180, 189,  Commonwealth  v.  thelnhabi- 
Qof^^  tants  of  Charlestown,  held,  an  inlet  from  the  sea  which  is  navi- 

gable to  any  useful  purpose,  is  public  property,  andean  order  of 
the  court  of  sessions  for  laying  a  road  over  it  is  void ;  and  if  a 
road  be  laid  out,  or  bridge  built  recently,  not  by  lawful  authority, 
the  town  is  not  held  to  repair  either.  The  inlet  is  where  the 
tide  ebbs  and  flows,  and  is  navigable  from  the  sea }  seventyfour 
feet  wide  at  the  bridge,  and  ninetysix  feet  deep  at  high  water, 
and  the  bridge  one  hundred  and  ninetysix  feet  long.  . 
1  Pick."R  346.  '^^®  Statute  of  1820,  ch.  66,  as  to  the  law  of  the  road,  applies 
846.  to  the  streets  in  Boston  and  other  populous  places :  2.  A  person 

driving  a  vehicle  across  the  street,  must  see  he  does  not  inter- 
fere with  others  in  the  proper  exercise  of  their  right  of  passing. 
4  Pick.  125.         §  2  con..  Under  statute  of  1820,  *  the  travelled  part'  of  the 
126.  road,  means  the  centre  of  such  part  which  is  usually  made  for 

travelling,  and  not  any  tract  which  may  happen  to  be  mad^  in 
*   the  road  by  passing  of  vehicles. 

§  7  con.  If  the  road  be  out  of  repair,  the  surveyor  must  re- 
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pair  it  with  the  consent  of  ike  sdectmen  ;  Massachusetts  statute  III.  Ch.  79. 
1786,  ch.  81;   Maine  statute  1821,  ch.  118,  s.   13;   4  Pick.  Art.  10. 
149-152,  Jones  v.  Inhabitants  of  Lancaster.     3  Greenl.  445.        Con. 

§  14  con.  1  N.  H.  Rep.  16,  the  same  principle;  and  if  sur-    v^^s^^w/ 
veyors  of  highways  in  making  or  in  repairing  them,  cut  and 
convert  to  their  own  use  wood  growing  there,  they  are  trespass- 
ers ;  Makepeace  v.  Worden  &  al. 

17  con.  2  Pick.  R.  547-550,  held,  when  the  C9mmon  con- 
venience is  not  sufficient  to  warrant  the  laying  out  of  a  highway, 
wholly  at  the  town's  expense,  the  court  of  sessions  cannot  ad- 
judge it  to  be  sufficient,  in  consideration  of  a  bond  having  been 
filed  by  an  individual,  to  relieve  the  town  of  part  of  the  ex- 
pense, because  the  public  convenience  and  necessity  alone,  must 
be  the  moving  cause ;  so  is  the  statute. 

^  9  con.  If  a  bridge  be  built  by  individuals  and  dedicated  to  Art.  11. 
public  use,  and  the  public  used  it  so  long  as  to  prove  its  public       Qon. 
usefulness,  it  must  be  repaired  by  them.     In  New  Hampshire  2  N.  H.  Rep. 
this  duly  devolves  on  the  towns,  and  in  no  case  on  the  counties.  ^^*-**^- 
State  V.  Town  of  Compton,  4  Barn,  b  Cres.  194,  in  England. 

§  16  con.  Trespass  for  destroying  part  of  the  plfs.  wooden 
bridge.     A,  the  owner  of  the  land,  for  a  valuable  consideration, 
gave  parol  license  to  B  to  build  a  bridge  on  it ;  and  then  A  cut 
down  a  part  of  it  and  took  it  away,  without  B's  consent.    Held, 
trespass  could  be  supported  by  B  against  A :    2.  If  there  be 
a  parol  agreement  for  a  right  of  way,  or  other  interest  in  land, 
and  any  acts  be  done  in  pursuance  thereof,  prejudicial  to  the 
party  performing  them,  and  In  part  execution  of  the  contract, 
the  agreement  is  not  affected  by  the  statute  of  frauds.     The 
agreement  was,  that  Ricker  &  al.,  the  pits.,  should  do  certain 
work  for  Kelly,  the  deft.,  which  the  pits,  performed  :  that  the 
deft,  should  permit  the  pits,  to  build  the  bridge,  and  have  a  way 
to  it  on  the  deft's.  land.     Hence,  this  parol  agreement  clearly 
involved  in  it  an  interest  in  land.     Defence  was,  that  the  bridge 
was  erected  on  Kelly's  land  without  license,  and  against  his  will. 
Replication  was  the  said  agreement.     Demurrer  to  it,  because 
the  pits,  stated  no  legal  conveyance  of  the  land,  &£c.,  and  ^  be- 
cause it  did  not  appear  that  said  license  was  in  writings  nor  how 
long  it  was  to  continue  in  force.'     Many  authorities  were  cited, 
as  Cook  V.  Stearns,  ch.  26,  a.  5,  s.  4  ;  Pomfret  v.  Ricroft,  id. ; 
Wells  V.  Banister,  ch.  69,  a»  4,  s.  9 ;  Taylor  v.  Townsend  b 
al.,  ch.  79,  a.  4,  s.  11 ;  Davenport  v.  Mason,  ch.  93,  a.  3,  s. 
41  :  Crosby  v.  Wordsworth,  ch.  172,  a.  3,  s.  4 ;  Harrison  v. 
Parker,  ch.  172,  a.  3,  s.  6;  Winter  v.  Brockwell,  ch,  74,  a. 
10,  s.  6,  7 ;  also  7  Veg.,  Jr.,  341 ;   Ambl.  586 ;   Stra.  783 ;  2 
Vern.  455  ;  3  Atk.  1 ;  2  Cain.  87.    The  county  is  prima  fade 
liable  to  support  bridges. 

Unity  of  title^  or  of  possession :  Hagard   v.   Robinson,  3 
VOL.  IX.  35 
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III.  Ch.  79.  Mason,  272-280.  Accordiog  to  this  case,  and  the  many  aur 
Jirt.  11.  thorities  cited  in  it,  the  rule  is  this:  if  by  such  union  or  uoi^, 
Con.  the  easement,  as  a  way,  a  right  to  make  back  water  to  an  up- 
per mill,  a  right  in  A  to  flow  B's  land,  &;c.,  is  actually  extin- 
guished, and  really  ceases  to  exist,  such  easement  is  gone  for- 
ever, unles  it  be  by  nature  and  of  necessity,  then  it  is  only  sus** 
pended  during  such  union,  and  revives  on  the  separation,  and 
restoring  the  estates  to  the  situation  they  were  in  when  the  ease- 
ment actually  existed  and  was  enjoyed :  see  ch.  71,  a.  6,  s.  19, 
facts  in  this  case.  As  to  the  suspension,  A  owns  a  tenement  D, 
to  which  an  ancient  gutter  runs  through  B's  tenement.  A  buys 
that,  and  then  sells  his  tenement  D,  to  C  :  held,  the  gutter  was 
not  extinguished.  But  had  the  gutter  been  destroyed  would 
the  separation  have  revived  it?  This  point  seems  not  to  be 
setded.  A  distmction  has  been  taken  between  an  easement.  See., 
created  by  contract ,  and  one  jure  natura.  This  is  true  in  some 
cases,  not  in  all ;  for  during  union  the  owner  of  both  has  an  ab- 
solute right  to  do  as  be  pleases  with  die  easement  and  estate ; 
and  it  is  a  material  question  what  he  then  does.  For  instance, 
the  case  of  the  natural  gutter,  A,  while  the  union  continaed, 
made  a  cellar  and  built  where  it  was,  so  completely  destroyed  te, 
turned  the  stream  in  a  new  direction ;  is  not  the  old  gutter  gone 
forever  ? 


CHAPTER  LXXX. 

SELECT  RULES,  AND  CASES  IN  EVIDENCE- 

Art.  1.  ^14  con.  17  Mass.  R.  303-329,  Dwight  v.  Pomeroy,  be. 

Con.  The  rules  of  evidence  are  the  same  in  courts  of  equity  as  those 

of  common  law  :  said  on  a  bill  of  equity  on  statute  1817,  ch.  87. 
4  Rand,  346—  §  17  con.  1.  Generally,  no  party  is  required  to  prove  more 
^^^'  than  he  alleges,  unless  the  fact  not  alleged,  is  necessarily  im- 

plied in  the  facts  stated  in  the  pleadings  :  2.  Matters  implied 
in  those  alleged,  are  presumed  to  be  proved,  after  verdict :  3. 
Matters  collateral  to  the  fact  in  issue  and  necessary  to  the 
party's  right,  if  not  alleged,  are  not  presunied  to  be  proved. 
Hence  the  omission  is  not  cured  by  verdict,  at  common  law. 
iBarn.&Cres.  Where  the  pit.  may  prove  more,  <^c.  The  count  stated  that 
'^'  A  B  supplied  the   poor  of  the  parish  of  W,  with  provisions  ; 

proof  he  supplied  said  poor  and  other  parishes  in  a  workhouse. 
Held,  no  variance,  the  proof  being  larger  than  the  allegation- 
And  pp.  150—156  ;  2  Rand.  431. 

9^^916^^'^**'  ^  ^^  ^^^'  ^^^  P^^^''  ^"  ^^^'^  declaration,  stated  an  agree- 
Saundciion  &  ^^nt  made  between  them  and  the  deft.,  that  the  pits,  agreed 
wife  &  Lydia  to  let  to  him,  certain  premises  therein  described ;  stating;  the 
Gmthi        agreement ;  that  the  deft.  becao)e  tenant  to  the  pits.,  apd  in 
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coD^deration,  they  ji^romised   him  to  perform  all  things  in  thelll.C^^SO. 
agreement  by  them  to  be  performed  ;  he  promised,  be.    The    Art.  1. 
agreement  given  in  evidence,  purported  to  be  made  bj  an       Cdn. 
agent  of  said  wife  and  by  L.  White,  only,  but  not  by  Saund-    v^^v^^ 
ersoii,  but  subsequently  be  received  rent  of  the  deft.     Held, 
t)ie  promise  was  not   pi^oved  as  laid  in  the  declaration,  as 
Saunderson  was  not  bound  by  the  agreement  till  he  received 
the  rent,  so  not  a  joint  contractor  ab  initio,  as  was  the  import 
of  the  declaration.    So  probata  non  secundum  aU^gaia.    Cited 
2  B.  &  C.  20 ;  6  East.  364,  &c. 

^  48  con.  This  maxim  extends  to  cases  where  the  answer 
may  subject  the  party  to  a  criminal  prosecution,  or  involve  4  Serg.  &  r. 
Iiim  in  shame  and  reproach.    He  may  be  compelled  to  answer  ^'""^^^ 
a  question,  the  answer  to  which  may  affect  his  interest  civilly.  437  &  488. 
Baird  v.  Cochran,  4  Serg.  &  R.  397 ;  contra,  Belt's  Case,  1 
Browne,  376^  but  was  in  the  Common  Pleas.     Why  should  a 
roan  be  compelled  to  lose  his  property  to  serve  another  ?    If 
such  answer  respects  the  public  safety,  the  answer  perhaps 
may  be  required. 

A  witness  was  excused  from  answering  a  question  which2M'Coxd,230. 
might  have  subjected  him  to  a  prosecution  ;  also  held,  his  de- 
clarations as  to  the  same  facts,  affecting  a  third  person's  char* 
acter,  were  inadmissible.     The  court  would  not  allow  a  wit*  tS^^^^!?^ 
ness  to  be  asked  a  question,  his  answer  to  which  might  accuse  ^^  Rexford. 
himself  of  fornication  with  the  pit.  sueing  for  a  breach  of 
promise  of  marriage,  but  told  him  he  was  at  liberty  to  answer 
or  not,  that  he  was  under  no  obligation  to  criminate  himself. 
1  Phill.  Ev.  222  ;  3  Taunt.  424 ;  13  East,  53 ;  13  John.  82, 
229 ;  see  ch.  192,  a.  6,  s.  19. 

^  -81.  The  deft,  promises  the  ph.  to  pay  him  a  certain  sum, 
but  bis  promise  to  be  void,  if  a  certain  event  happen  at  certain 
places,  and  at  a  certain  time.  The  deft,  must  j)rove  the  event 
has  happened,  in  order  to  avoid  his  promise.  17  Mass.  R. 
188;— 190,  Gray  v.  Gardner,  &c. 

§'  82.  Discordant  testimoiiy.  The  doctrine  that  if  witnesses  7  Wheat  388. 
concur  in  proving  a  material  fact,  they  ak'6  to  be  believed  as  to 
that  fact,  whatever  may  be  the  other  contradictions  in  th^ir 
testimony,  is  to  be  cautiously  received.  The  roexim  faUus 
in  unOyfalsus  in  omnibus,  is  to  be  applied,  where  the  witness 
must  know  the  fact  is  otherwise  than  he  states  it  to  be,  not  in 
cases  in  which  there  may  be  honest  mistakes. 

§  15.  In  the  time  of  Massachusetts  Province,  a  ^ave  wasA.RT.  4. 
transferred  to  a  grandchild  of  the  owner.     Held,  in  assumpsit    q^^^ 
as  to  maintenance,  the  declarations  of  the  parties  at  the  timeis  Mass.  R. 
of  the  transfer,  were  part  of  the  res  gesta^  and  ^  evidence  as^^^*-"® 
to  the  settlement. 


\ 
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III.Ch.  80.     Trover  for  a  quantity  of  wool,  yam,  &c.,  the  pit.  delivered 

Art,  4.     to  one  Scholfield,  who  absconded^  and  the  deft.,  a  deputy 

Con.      sheriff,  attached  it.     S.  was  to  manufacture  it ;  the  pit.  called 

v^^-v-.^^-/     OQ  S*  to  learn  what  progress  he  had  made.     S.  showed  bim 

4  Pick.  378—  some  wool,  yarn,  &cc.  which  he  said  were  the  pit's.     Held, 

v^Bridm  ^^  ^'^  declaration  of  S.  was  admissible  in  evidence  as  a  part  olf 

the  res  gesia  to  prove  the  wool,  &c.  were  the  pk's.  property. 

S's.  declaration  was  about  a  week  before  he  absconded,  and 

before  the  attachment. 


CHAPTER  LXXXI. 

BOOKS  IN  EVIDENCE. 


Art.  2.  §  ^7.  Books  of  a  notary  public  deceased,  proved  to  have 

Can.  been  regularly  kept,  are  admissible  in  evidence  to  prove  a 

demand  of  payment  and  notice  of  non  payment  of  a  promis- 
sory note  :  2.  Strictly,  only  in  the  case  of  a  foreign  bill  of  ex- 
change is  a  protest  necessary,  and  in  that  only  is  it  evidence  : 
3.  It  is  a  principle  that  memoranda  made  by  a  person  in  the 
ordinary  course  of  bis  business,  of  acts  required  by  bis  duty 
therein  to  do  for  others,  are,  in  case  of  his  death,  admissible 
'  evidence  of  acts  so  done.     Hence  the  acts  of  a  public  officer 

are  admissible,  though  they  may  not  be  strictly  official,  if  they 
are  according  to  general  usage,  and  the  ordinary  course  of  bis 
office.  In  this  case  the  book  produced  was  proved  by  a 
witness  to  be  the  book  of  the  notary,  in  which  he  entered  his 
notarial  acts.  In  this  case  the  note  was  entered  in  it,  and 
thereto  annexed  this  memorandum^  '  endorser  duly  notified  in 
writing,  19th  of  July,  1819,  the  last  day  of  grace  being  Sun- 
day the  18th,  Washington  Perkin,'  the  notary's  name;  admit- 
ted on  argument ;  the  note  was  payable  on  Saturday  ;  some 
stress  was  laid  on  the  practice  of  protesting  promissory  notes. 

§  28.  A  parish  register  of  marriages,  births,  and  deaths, 
kept  pursuant  to  the  act  of  1715,  (N.  Car.)  is  good  evidence 
to  prove  pedigree,  and  that  the  several  persons  whose  pedigree 
is  thus  proved,  are  within  the  savings  of  the  statute  of  limita- 
tions ;  2  Murphy,  47 ;  but  is  no  evidence  of  the  place  of 
birth.     6  B.  &:  C.  508. 

^  29.  In  an  action  by  a  book-keeper  of  a  bank  to  recover 
money  overpaid  to  the  deft,  in  consequence  of  a  short  charge 
of  a  check,  held  the  pit's,  books  unaccompanied  by  his  oath, 
(the  check  not  being  produced)  was  not  admissible.  2  M' 
Cord,  157.  Nor  are  the  books  of  a  schoolmaster  admissible 
to  prove  his  account  of  schooling,     id.  328. 
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'^  30.  Nor  are  ibe  jailor's  books  of  entries,  evidence  as  toULCn.  81. 
toramitments,  be.  of  f)risoners,  in  the  sheriff's  actions  for  their    Jlrt.  2. 
maintenance.     1  Const.  Rep.  129.  Qon. 

§  31.  A  book  account  may  be  proved,  by  proving  the  hand 
writing  of  the  clerk,  who  made  the  entries,  if  he  be  out  of 
the  State.     2  M'Cord,  350 ;  other  cases,  428. 

§  14.  Action  of  waste.     One  Ellis  was  the  grantee  io,  and  Art.  3. 
had  possession  of  a  deed,  constituting  a  link  in  the  pits,   de-    Con. 
duction  of  title  ;  and,  on  affidavit,  he  withheld  the  inspection  of  Davenbagh  v, 
the  deed  from  the  pit.  by  means  whereof  he  was  embarrassed  ^'^*™^£i  L 
in  stating  his  title  in  his  declaration,  and  could  not  safely  try  >    "   * 

his  cause.  A.  C.  Paige  moved  for  a  rule  on  Ellis  requiring 
him  to  allow  the  pit's,  attorney  to  take  a  copy  of  this  deed. 
Cited  Wallis  v.  Murray,  4  Cowen's  R.  399  ;  19  Johns.  268; 
12  id.  226  ;  2  Campb.  R.  14,  &c. ;  4  Taunt.  161.  Cited 
contra,  2  Cowen's  R.  532. 

Curia.  '  If  the  action  were  upon  contract,  and  the  motion 
unobjectionable  on  this  ground,  we  would  not  grant  the  applica- 
tion. It  is  aimed  against  a  third  person  not  interested  in  the 
cause ;  and  seeks  to  pry  into  his  private  papers.  If  the  pit. 
deem  it  material,  he  must  compel  its  production  by  subpana, 
duces  tecumj  or  in  some  other  way  than  by  motion. 

^15.  Held,  the  deft,  could  not  compel  the  cashier  of  theutica  Bask  9. 
bank  to  produce  the  books  or  papers,  by  a  subpoena  duces  tecum.  HUiiard,  6 
The  court  said  the  course  for  proving  the  books  or  papers  oi^^^* 
&  bank,  when  it  is  the  adverse  party,  is  to  give  notice  to  pro- 
duce them,  and  on  its  non  corapUance,  to-  show  the  contents 
by  inferior  evidence  in  the  cause.  '  The  effect  of  this  motion 
(for  a  duces  iecum^)  said  the  court,  would  be  to  compel  a  party 
to  produce  evidence  against  himself.'  '  True  the  books  are 
ordinarily  in  the  possession  of  the  cashier ;  how  ?  He  holds 
them  as  the  officer,  the  agent,  or  servant  of  the  bank ;  in  the 
same  manner  as  an  attorney  holds  the  papers  of  his  client. 
'The  cases  in  which  the  production  of  papers  may  be  coerced 
by  subpizna^  are,  where  they  are  the  property  of  a  competent 
witness  ;  or  at  least,  where  they  do  not  belong,  exclusively,  to 
the  adverse  party ;  when  he  can  say  these  are  my  papers.^ 
Same  principle,  6  Cowen,  62 ;  add  to  Cogswell  v.  Dolliver, 
s.  3,  2  N.  H.  Rep.  193 — 197,  like  case. 

^  5  con.  1  N.  H.  Rep.  19,  Bennett  v.  Davis,  the  same  Art.  4. 
principle  as  in  Cogswell  v.  Dolliver,  and  Catling  v.  Skoulding.     Con. 

On  an  inquiry  into  very  remote  transactions,  accounts  kept  1  Jacob  k,  w. 
by  a  deceased  party  at  the  time,  admitted  as  prima  fade  evi-^- 
dence,  leaving  the  onus  to  the  other  party  to  impeach  them. 

2  Murph.  314.  Where  a  party  is  admitted  to  swear  to  bis 
own  Bccoufit  books,  evidence  he  is  a  man  unworthy  of  belief  on 
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III.Ch.  Sl.oath,  is  admissible.     Kitchen  t>.  Tyson  ;  Cooke  388,  an  ac- 
Jlri,  4.     count  for  the  hire  of  a  horse  may  be  proved  under  the  book* 

Con.       debt  law. 
v^^v^^w/         §  9  con.  Assumpsit  for  money  had  and  received,  on  the 
8  Pick.  R.  96- ground  a  depositer  had  overdrawn,  &^.     Held,  1.  The  books 
Bwik^?*^'^      of  the  bank  are  evidence  to  prove  receipts  and  paymenti  of 
KDa|>p.  money  :  2.  If  the  clerk  who  made  the  entries,  be  dead,  or 

insane,  the  book  is  admissible,  proving  his  handwriting :  3*  A 
depositer  has  a  right,  on  proper  occasions,  to  inspect  its  books, 
and  the  bank  officers  having  charge  of  them  so  far  are  agents 
of  both  parties  :  4.  If  a  bank  sue  a  depositer  believed  to  have 
overdrawn,  in  consequence  of  a  mistake  in  the  ledger,  the 
clerk,  who  made  it,  is  a  witness  on  the  part  of  the  bank,  not 
being  liable  to  it,  or  if  at  all  is  but  on  a  contingtocy :  5. 
Where  an  account  is  balanced  by  merchants,  and  the  balance 
carried  forward,  it  is  closed  and  the  parties  eannot  go  behind 
it,  without  leave  obtained  on  a  bill  in  chancery,  &c.  :  5.  The 
statutes  of  limitations  begin  to  run  on  a  balance  so  struck  as 
soon  as  settled.  Ch.  152,  a.  1,  s.  6  ;  s.  6  ante,  eh.  161,  a*  7, 
s.  1  ;  2  Vcs.  400;  Barber  v.  Barber,  18  Ves.  Jon,  286 ;  a. 
3,  s.  13 ;  a.  4,  s.  18  ;  ch.  90,  a.  1,  s.  4 ;  a.  5,  a*  8 ;  a.  12,  a. 
9  ;  1  Strang.  93,  647 ;  12  John.  R.  461  ;  ch.  82,  a.  1,  a. 
6;  ch.  81,  a.  4.  s.  9  ;  4  Mass.  R.  518;  1  Binn.  217  ;  15 
East.  32;  ch.  81,  a.  5,  s.  10,  13  ;  10  John.  R.  271. 

^  19.  A  ph.,  a  shopkeeper,  sued  the  deft,  on  an  open  ac- 
count :  most  of  the  items  were  for  spirituous  liquors.  Held, 
he  might  recover  his  account  on  proving  it  in  the  usual  Rian«- 

1  McCord,      Qer  by  his  books,  without  proving  he  had  a  license  to  sell 

them,  he.     So  a  miller's  books,  who  swears  to  the  original 

entries  he  made,  is  admissible  evidence  to  prove  the  quantity 

p.  517.  of  timber  furnished   from  his  saw-mill  to  the  deft.     A  mer* 

chant  and  tradesman's  books  of  original  entries,  are  good  evi- 

2  Bay.  172.     dence  to  prove  an  open  account  to  a  jury,  when  sworn  to  by 

the  merchants  and  tradesmen  themselves.  So  the  books  of 
the  owner  of  a  ferry  for  ferriage.  2  Nott  &  Mc  Cord,  471. 
But  not  a  scrivener's  books  for  his  services  in  his  line  and  for 
commissions  :  2  Bay.  157  :  nor  a  planter's  books.  Id.  If 
one  partner  in  trade,  who  made  the  original  entries,  be  out  of 
the  State,  the  other  partner  may  be  permitted  to  swear  to  his 
handwriting  in  the  books  ;  and  these  entries  are  prima  facie 
evidence  of  the  delivery  of  the  goods  specified.  1  Bay.  40- 
480 ;  2  Bay.  382  ;  1  Dall.  35,  239,  276;  4  id.  133. 

^  20.  In  Pennsylvania  entries  made  in  shop  books  by  the 
Willlami  &  al.  party  himself  are  evidence  to  charge  the  deft,  in  two  cases 
il  '"^*'m  -  ^°'^  *  ^"  ^^^^^  goods  are  sold  :  2.  Where  work  is  done.  It 
BrowM,    "^   i^  noi  evidenee  to  charge  so  roaoy  days  of  wbarfago^  and 
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where  evidence,  it  must  always  be  corroborated  by  the  party's  1(1.  Ch.  81. 
oath.     A  day  book  is  prima  facie  evidence  of  the  prices  of    Art.  4. 
goods  as  well  as  of  their  sale  and  delivery ;  but  not  of  money       Con. 
lent  or  cash  paid.     1  Dall.  239  ;  1  Yeates,  347.  v,^v^^^ 

^21.  Generally,  however,  the  law  fixes  no  price  or  pre- 
cise time,  at  which  the  entry  in  the  tradesman's  books  shall  be 
made  :  if  at  or  near  the  time  of  the  transaction  it  is  sufficient. 
The  price  is  usually  capable  of  other  proof.     If  the  book^g      ^j^ 
appear  on  examination  of  it,  or  of  the  party  in  court,  not  to  3-S,  Curren  v. 
be  a  book  of  original  entries,  the  court  may  reject  it,  other- ^*^''^^?J^^* 
wise  it  must  be  submitted  to  the  jury.  404f' 

^  22.  Commercial  books  in  France.  Merchants,  there,  are 
a  well  defined  class,  and  generally  subje(;t  to  the  tribunal  of 
commerce.  By  art.  8  of  the  Commercial  Code  every  mer- 
chant is  required  to  keep  a  journal,  or  day  book,  which  duly 
shows  his  debts  and  credits,  his  commercial  transactions,  ne- 
gotiations, acceptances,  or  endorsements ;  and  generally  all 
his  receipts  and  payments  of  every  kind.  It  must  show 
monthly  the  sums  expended  for  his  household — ^the  whole 
independently  of  other  books  used  in  commerce,  but  which 
ar^  not  indispensably  necessary.  He  is  required  to  place  on 
file  the  letters  he  receives,  and  to  copy  in  a  register  those  he 
sends  away.  Art.  9.  He  is  required  to  make  yearly,  under 
his  signature,  an  inventory  of  his  property,  real  and  personal, 
of  his  debts  receivable  and  payable,  and  to  copy  it  every  year 
ia  a  register  specially  kept  for  the  purpose.  Art.  10.  The  journal 
aad  register  of  inventories  must  be  marked  and  certified  once  a 
year  :  this  is  done  by  a  magistrate.  But  letter  books  are  not 
subject  to  this  formality.  The  article  requires  the  whole  to 
be  kept  in  the  order  of  dates,  without  blanks,  chasms  or  mar- 
ginal references.  Art.  11.  The  books  ordered  in  articles  8 
and  9  must  be  marked  and  certified  by  one  of  the  judges  of 
the  tribunal  of  commerce,  or  by  the  mayor  or  his  assistant,  in 
the  ordinary  form,  free  of  expense.  Merchants  must  pre- 
sarve  these  books  ten  years.  But,  by  art.  12,  account  books, 
regularly  kept,  may  be  admitted  by  the  judge  as  evidence  of 
commercial  transactions  between  n)erchants.  By  the  thir- 
teenth article,  if  not  so  kept,  they  are  not  evidence  for  those 
who  keep  them.  Art.  14.  Books  and  inventories  cannot  be 
ordered  to  be  brought  into  court,  but  in  cases  of  iuheritance, 
community  of  property,  adjustment  of  partnership  accounts, 
and  failures.  Art.  15.  But  in  legal  controversy  the  books 
may  be  ordered  by  the  judge  to  be  produced,  even  ex  officio, 
for  the  purpose  of  extracting  from  them  what  concerns  the 
matter  in  dispute. 

^  22.  Art.  84.  ExchaQge  agents  and  brokers  are  required 
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IILCh.  81.to  keep  a  book  in  the  mode  prescribed  by  art.  11.  They 
Art.  4.  must  enter  in  this  book  daily  and  in  the  order  of  dates,  with- 
Con.  out  erasures,  interlineations,  references,  abbreviations,  or  ci- 
phers, nil  the  conditions  of  sales,  purchases,  insurances,  nego- 
tiations, and,  in  general,  all  the  operations  of  their  business. 
Art.  85.  An  exchange  agent  or  broker  cannot  in  any  case,  or 
under  any  pretence,  effect  commercial  or  banking  operatioos 
on  his  own  account.  He  cannot  be  interested,  directly  or  in- 
directly, in  his  own  name,  or  under  a  borrowed  name,  in  any 
commercial  enterprise.  He  cannot  receive  or  pay  any  money 
for  the  account  of  his  employers.  Art.  86.  He  cannot  be- 
come guarantor  for  the  performance  of  the  bargain,  which  he 
makes  for  his  employers. 


Art.  1. 

Con. 
11  Wheat. 
392-418, 
U.  States  V. 
Amedy. 


2  N.  H.  Rep. 
421. 


CHAPTER  LXXXn. 

CERTIFICATES  AND  COPIES  IN  EVIDENCE. 

^  6.  Act  of  congress  May  26,  1790.     By  this  act  ecpies 
of  the  legislative  acts  of  the  several  States,  authenticated  by 
having  the  seal  of  the  State  affixed  thereto,  are  codclusive  evi- 
dence of  such  acts  in  the  courts  of  the  other  States  and  of  the 
Union.     No  other  formality  is  required  than  the  annexation  of 
the  seal ;  and  in  the  absence  of  all  contrary  proof,  it  must  be 
presumed  to  have  been  done  by  an  officer  having  the  custody 
thereof,  and   competent  authority  to  do  the  act.     Act  March 
26,  1804,  as  to  crimes,  ch.  393  [40]  s.  2  ;  the  terms  '  any 
person  or  persons,'*  in  the  act  as  to  destroying  vessels,  &c.  ex- 
tend to  corporations  and  bodies  politic,  as  well  as  to  natural 
persons.    On  an  indictment  for  destroying  a  vessel  with  intent 
to  prejudice  the  underwriters,  it  is  sufficient  to  show  the  exist- 
ence of  an  association  actually  carrying  on  the  business  of  in- 
surance, by  whose  known  officers,  dejacio,  the  policy  was  ex- 
ecuted, and   to  prejudice  whom   the  vessel  insured  was  de- 
stroyed, without  proving  the  existence  of  a  legal  corporation 
authorized  to  insure,  or  a  compliance  on  the  part  of  such  cor- 
poration with  the  terms  of  its  charter,  or  the  validity  of  the  policy 
of  insurance.    See  ch.  221,  a.  6,  s.  9.     The  deft,  owned  the 
vessel,  hence  the  crime  was  in  the  prejudice  to  the  under- 
writer.    Hence  it  was  argued  for  the  prisoner  that  a  valid 
policy  ought  to  be  proved,  and  real  insurers,  in  order  that  he 
might  intend  to  prejudice  such  underwriters.     The  court  said 
*  the  very  producement  of  the  policy,  by  the  prisoner,  to  be 
executed  by  the  company,  was  of  itself  prima  facie  evidence 
for  such  a  purpose,'  or  intent  to  prejudice  it. 
The  certificate  of  a  justice  that  the  creditor  of  a  poor  debt- 
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or  had  been  duly  notified  of  his  intention  to  take  the  poor  III«Ch.  82. 
debtor's  oath,  is  not  conclusive  evidence  of  the  fact.  w2rt.  L 

A  notarial  certificate  is  not  evidence  that  a  person  was  pre-       Con. 
paring  to  leave  the  country,  nor  is  a  certi6cate  of  a  consul  of   >^^^*^/ 
the  United  States  abroad,  evidence  a  person  was  preparing  to  2  Litt  880, 
return:  2.  A  certificate  stating  a  paper  purporting  to  be  a^°**®''  ••  ^' 
document  from  the  treasury  department  of  the  United  States 
to  be  a  true  copy,  is  not  evidence  without  the  official  seal : 
but  3.  In  the   State  courts  no  other  authentication  of  docu- 
ments from   a  public  office  of  the  United  States  ought  to  be 
required  than  are  required  in  the  federal  courts. 

Where  the  law  requires  a  deed  to  be  recorded,  the  prop- 8  Litt.  12. 
er  officer's  certificate,  showing  it  is  recorded,  entitles  it  to  be 
read  without  further  proof  of  execution. 

A  copy  of  a  deed  recorded  in  a  late  district  court  certified,  2  Litt  76 
by  the  clerk  of  the  superior  court,  was  admitted  in  evidence, 
the  clerk  stating  he  was  keeper  of  the  records  of  the  late 
district  court. 

A  certificate  of  a  notary  public,  that  a  release  was  acknow- 1  Kand.  466- 
ledged  by  a  party  to  be  his  free  act  and  deed,  is  not  receivable^*®- 
in  evidence ;  but  the  notary's  deposition,  or  some  equivalent 
testimony  ought  to  be  produced  to  the  court. 

As   to   printed    acts  of  a  legislature,  how  evidence,  &c. 
3  Pick.  293,  297. 

§  1  con.  And  objections   must  be   seasonably  made,   as  Art.  3. 
where  an  office  copy  was  produced  in  the  inferior  court,  not    Con. 
under  the  seal  of  the  office,  and  there  not  objected  to,  where  <  H"'-  ^^^ 
the  objection  might  have  been  easily  obviated,  therefore  too    '      '     ' 
late  to  object  in  the  superior  court. 

So  9  Wheat.  483-488,  Riggs  v.  Taylor,  each  party  had  the 
writing.  Pit.  was  allowed  to  prove,  by  his  affidavit,  his  part 
of  the  written  agreement  was  not  to  be  found,  though  often 
searched  for ;  that  his  impression  was,  he  tore  it  to  pieces, 
thinking  he  had  no  further  use  for  it.  He  gave  notice  to  the 
other  party  to  produce,  at  the  trial,  the  counterpart.  He  said 
his  also  was  lost.  There  seems  to  have  been  a  copy  taken. 
Parol  evidence  admitted  of  the  contents.  Rule  stated  :  the 
original  must  be  produced,  if  to  be  had  ;  if  not,  the  counter- 
part, if  to  be  had ;  if  not,  then  an  attested  copy,  if  to  be  had  ; 
if  not,  then  a  copy,  if  to  be  had ;  if  not,  then  parol  evi- 
dence of  the  contents.  Where  the  writing  has  been  volun- 
tarily destroyed,  {or  fraudulent  purposes,  or  to  create  an  ex- 
cuse for  not  producing  it,  secondary  evidence,  as  a  counter- 
part copy,  &c.  is  inadmissible.  But  where  the  destruction  or 
loss,  though  voluntary,  happens  through  mistake  or  accident, 
such  evidence  of  the  contents,  be.  will  be  admitted.  Cited 
VOL.  IX.  36 
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m.  Ch.  83. 2  Mc  Nally  on  Evid.  344  ;  I  Phlll.  on  Evid.  167.     See  also 
Art.  3.     9  Wheat.  558-565,  the  same  principles. 
Cm,  9  W  heat.  58 1-598,  the  same  principle  as  to  lost  writings  and 

secondary  evidence.  Added,  in  this  case  of  a  lost  note,  not 
necessary  that  its  contents  be  proved  by  a  notarial  copy. 
Enough  it  be  the  best  evidence  the  party  can  produce ;  and 
to  admit  secondary  evidence  of  a  note  lost,  there  need  not  be 
a  special  count  in  the  declaration' upon  the  lost  note. 


CHAPTER  LXXXin. 

CONFESSIONS  AND  ADMISSIONS. 


Art.  1.  ^  2.  In  an  action  by  a  sheriff  against  his  deputy,  his  ad- 

Coil.  *  mission  he  had  received  certain  sums  on  executions,  put  into 
his  hands,  was  admitted  in  evidence  without  producing  the 
executions.  4  Har.  b  Mc  H.  65-70. 

Several  connected,  confession  of  one  generally  binds  all. 
,4  Har.  &  Mc  H.  346  ;  17  Mass.  R.  227. 
a  Vkk.  391.        The  admissions  of  an  administrator,  a  party  in  a  suit,  may 
^  4ia.  be  given  in  evidence  by  the  other  party.     The  debtor's  con- 

fession may  be  given  in  evidence  by  the  creditor  to  prove  his 
p.  414.  debt.     See  statute  1823,  ch.  142.     Partners  are  such  on  a 

note  made  by  one  of  them  in  the  name  of  the  firm,  his  con- 
fession is  not  evidence. 
1  Me  Cord,         §  7  con.  The  executrix  of  a  deceased  physician  sued  the 
*•*•  master  of  a  vessel,  for  medicine,  &c.  to  the  mate.    The  phy- 

sician's books  of  original  entries  proved  as  usual,  and  the  testi- 
mony of  a  witness  who  said  he  presented  the  bill  to  the  mas- 
ter, who  made  no  objection  to  it,  but  the  witness  could  not 
positively  assert  that  he  promised  t0  4)ay  it,  but  his  impression 
was  he  intended  to  pay  it.  Held,  good  evidence  to  render 
him  liable,  and  not  a  case  within  the  statute  of  frauds,  for,  said 
the  court,  the  master,  by  the  ancient  marine  law,  when  a  sea- 
man is  sick  or  disabled,  is  bound  to  provide  everything  neces- 
sary for  his  recovery,  and  has  a  right  to  deduct  the  amount  of 
expenses  out  of  his  wages. 
i  Me  Cord,  Though  the  whole  confession  must  be  taken  together,  and 
^^  not  be  mutilated,  yet  jury  is  not  bound  to  believe  the  whole  or 

^  Ml.  any  part  of  it.     Several   make  a  joint  and  several  note,  one 

acknowledges  it  is  still  due,  this  binds  all  and  each  one.  Ante, 
art.  1,  s.  1. 

Rule  extends  not  to  the  transactions  of  land  proprietors^  at 
tGMenl. 213- different  adjournments  of  the  same  meeting.     They  cannot 
^^  ^'    recall,  at  a  second  adjournment,  a  grant  of  land  voted  at  the 
first  adjournment  of  the  same  meeting. 


k 


CONFESSIONS  AND  ADMISSIONS.  283 

Husband  and  wife  are  indicted  for  receiving  stolen  goods,  IU.Cb.  83. 
her  confessions,  though  criminating  both,  are  admissible  to     jjri.  1. 
prove  her  guilt,  and  the  jury  must  take  care  that  they  do  not       Con. 
operate  to  his  prejudice.  5  Pick.  429.  >^t\t^'^ 

^  46.  Confessions  and  declarations^  some  late  cases  selected. 
Declarations  of  one  under  whom  the  party  claims,  are  evi- 
dence against  him.  2  Serg.  &  R.  354.  But  not  those  of  one 
made  after  he  has  parted  with  all  his  interest  in  the  subject, 
p.  473,  and  1  Serg.  &  R.  526. 

In  covenant  on  a  lease,  the  lessor's  declarations,  in  whose 
name  the  suit  is,  for  the  use  of  a  third  person,  may  be  given  |  g^^^^  ^  ^^ 
in  evidence  by  the  lessee.  ss. 

^  47.  The  validity  of  a  will  being  in   question,  a  witness 
testified  to  a  confidential  intercourse  between  himself  and  the 
testator,  evidence  was  admitted  of  the  testator's  declarations, 
made  to  another  witness,  tending  to  prove  the  first  witness  4  Serg.  fcR. 
could  not  have  had  such  an  intercourse.  3^- 

§  48.  The  declarations  of  a  party  that  he  did  not  buy  the 
lands  in  dispute,  may  be  admitted  against  him,  though  notsserg.  fcR. 
conclusive  in  equity.  267  and  286. 

^  49.  The  official  acts  and  declarations  of  the  trustees  of 
a  congregation,  before  and  after  the  incorporation,  are  e^i'Mttinv 
dence  against  their  constituents.     But  a  corporation  cannot  Kauflfaian,  4 
be  affected  by  the  declarations  of  its  members  as  to  matters  o??^  ^ 
transacted  at  a  corporate  meeting. 

§  50.  If  A  declared  he  was  authorized  by  a  power  of  at- 
torney from  the  pit.  io  sell  lands,  this  does  not  prove  the 
power,  but  that  ought  to  be  produced,  or  its  existence  and 
loss  proved  ;  but  if  the  pit.  say  he  had  empowered  B,  by  let- 
ter of  attorney,  to  sell  lands,  the  pit's,  declaration  is  adniissi- 
ble,  if  it  tend  to  show  a  fraudulent  concealment  by  the  pit.  of 
his  title,  whereby  in  equity  he  would  be  barred  from  recover- p^J^g^ 
ing  the  land.  fc  R.  278. 

^  51.  Power  to  sell  given  to  three  executors:   one  re- 
nounced, one  articled  to  sell  and  convey  and  received  all  the 
purchase  money.    The  vendee  took  possession.     Evidence  of 
prior  and  after  declarations  of  the  two  acting  executors,  ap- 
proving and  ratifying  the  sale  are  admissible,  and  such  testi-    ^     ^ 
mony  is  admissible  also  against  persons  holding  adversely  t06S4,  £c.  Tmy- 
tbe   vendors,  but  declarations  made  by  the  vendee  in  such  lor «.  Adims. 
case,  on  taking  possession,  cannot  be  admitted  in  his  f^vor. 

^  52.  A  confession  of  one  of  the  lessors  of  the  pit.  in 
ejectment,  is  evidence  against  all  of  them.  Jackspn  v.  Mc 
Vey,  18  Johns.  R.  330. 

§  53.  Confessions  of  an  executor^  its  effect.  Assumpsit  for 
land  sold  and  conveyed  by  the  pit.  to  the  testator,  and  money 
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in*  Ch.  8S.  counts.  Held,  the  executor's  confessioo  of  a  debt  due  from 
Art.  1.  the  testator  is  not  admissible  evidence  in  a  suit  for,  the  debt 
Con.  against  a  co-executor  to  establish  the  original  demand ;  but  3. 
Otherwise  to  take  it  out  of  the  statute  of  limitations.  The 
same  as  to  a  partner  after  a  dinolution  of  the  partnership. 
Hammon  v.  Huntly  and  two  others,  executors,  4  Cowen, 
493^^96.  Cited  3  John.  536 ;  6  id;  269;  15  id.  4.  If  one 
executor  confess  a  judgment  it  does  not  bind  the  others. 
Toll.  367. 
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CHAPTER  LXXXIV. 

CHARACTER  IN  ISSUE. 

Art.  3.  ^  8.  3  Pick.  R.  194-197,  Commonwealth  v.  Moore.  In  the 

Con.  case  of  bastardy,  evidence  the  complainant  was  unchaste  previous 

to  her  connexion  with  the  respondent,  is  not  admissible  to  im- 
peach her  credit  as  a  witness. 

^10.  Some  late  eases  selected.  A  person  may  testilV  as  to 
the  general  character  of  a  witness,  from  knowledge  derived 
from  common  report  only. 

^11.     If  the  deft,  is  charged,  incidentally,  with  a  particular 

fraud,  he  cannot  give  evidence  of  bis  general  character,  and  if 

such  evidence  be  admitted,  the  error  is  not  cured  by  the  court's 

6  Serff  fc  R.   ^®J'*"g  ^^e  jury,  before  the  bill  of  exceptions  is  actuaOy  signed, 

862.  they  must  disregard  it. 

Fowler  and         ^  12.  Assumpsit  on  a  policy  of  insurance  against  fire.  Held, 
iBtaaFi  ^f    '"^  general  when  a  party  is  charged  with  a  specific  fraud  in  a  civil 
Co.,  6  CoweDJ  action,  his  character  is  not  in  issue.  The  evidence  of  fraud  cannot 
676-677.         be  replied  to  by  proving  his  general  good  character  for  honesty. 
Such  policy  fails  if  the  description  of  the  property  insured  is  not 
exact.     As  where  it  was  stated  the  stock  in  trade  of  the  insured 
was  contained  in  a  two  story  frame  house  JUled  in  with  brick. 
No.  152  Chatham  street :  the  house   No.  152,  being  a  frame 
house,  not  filled  in  with  brick.     Held,  that  the  poUcy  was  void  ; 
the  description  of  the  house  in  this  case  as  of  a  vessel,  is  a  war- 
ranty the  description  is  true.     Court  cited  Ruan  v.  Perry,  3 
Caines,  120 ;  2  Bos.  b  P.  532,  note  as  to  character ;  as  to  des- 
cription, 3  Burr.  1909  ;  2  H.  Bl.   574  ;  Phil,  on  Ins.  125:  8 
John.  237-319;  20  id.  198 ;  1  Marsh  on  Ins.  335 ;  4  Mass. 
R.  337. 
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HI.  Cb.  86. 
CHAPTER  LXXXV.  j^ri.  1. 


BAMAOES,  PROPER  EVIDENCE,  TO  INCREASE  OR  MITIGATE,  ke. 


Cof^ 


^  4.  In  an  action  of  defamation,  evidence  to  prove  the  plt^. 
general  bad  character  is  admissible  in  mitigation  of  damoffei. 
So  facts  and  circumstances  showing  a  ground  of  suspicion, 
though  not  conchisive  of  actual  guilt,  may  be  admitted  in  evidence 
in  mUigaiicn  of  damages.  1  Nott.  b  McCord,  266-278,  Bu- 
ford  V.  McLung. 

So  in  an  action  of  crim.  con,  the  miscondact  and  adultery  2  Nott  fc  Me 
of  the  wife  before  seduced  by  the  deft,  may  be  proved  in  mitu-  Cord,  287-272. 
gation  of  damages^  and  by  the  man  who  had  the  previous  cri- 
minal connexion  with  her,  if  he  be  wilUng  to  testify. 


CHAPTER  LXXXVI. 

DEEDS  AND  SEALED  INSTRUMENTS. 


^  8    con.     It  is  a  general  rule  that  the  evidence  of  a  sub-^.^,  1. 
scribing  witness  to  an  instrument  is  the  best,  and  jf  to  be  had,    Qon, 
most  be  produced,  and  if  not,   proof  of  his  handwriting  is  re-4  RaDd82&- 
quired  :  2.  If  he  merely  make  his  mark  or  if  he  is  dead,  proof  of  s^- 
handwriting  of  the  party  executing  the  instrument  is  proper ; 
so  if  he  be  blind,  or  insane,  or  infamous,  or  interested  since  the 
execution  of  the  deed,  or  beyond  the  reach  of  the  court's  pro- 
cess, or  not  to  be  found  after  diligent  inquiry,  the  course  is  to 
prove  the  handwriting  of  the  attesting  witness ;  but  if  he  only 
makes  his  mark,  there  is  no  handwriting.      See  5  Serg.  &;  R. 
314;  2  do  44,  349  ;  3  do  202. 

The  words — ^  I  quit  my  title,'  used  in  a  deed  of  land,  are  2  n.  H.  Rep* 
sufficient  to  pass  my  estate  in  it.  202. 

On  proving  the  handwriting  of  the  party,  a  jury   may  pre- 
sume a  sealing  and  delivery  of  the  deed.     1  Serg.  &;  R.  72. 
A  deed  is  good  without  subscribing  witnesses.     It  is  the  sealing 
and  delivery y  in  fact,  that  constitute  the  instrument  a  deed  or  ^^^^fiJ^'l^ 
specialty.  al.  r.  Glafer. 

Recording  a  deed  between  third  persons,  is  no  notice  to  a 
purchaser  at  a  sheriff's  sale,  who  does  not  claim  through  or  5  Serg.  fcR. 
under  it.  246. 

It  is  now  settled  that  where  a  party  to  a  suit,  pursuant  to  no- 
tice, produces  an  instrument  to  which  he  is  a  party,  or  under 
which  he  claims  an  interest,  not  necessary  the  opposite  party, 
stranger  or  a  party  to  the  instrument,  call  the  subscribing  witness 
to  prove  the  execution  of  it  :•  2.  But  in  all  other  cases  its  exfr- 
eotioii  must  be  riqpilady  proved  by  the  party  using  it  b  evi- 
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m.  Ch.  83.  (Icnce  :  3.  If  the  names  of  the  subscribing  witnesses  be  torn  off^ 
Art.  1.     ^^"  ^^^  party  so  using  it,  must  prove  the  handwriting  of  the 
Can.        signer,  and  this  he  may  do,  there  being  no  proof  the  party  pro 
y,^^^^     ducing  it  in  evidence  has  mutilated  it.     When  the  form  of  the 
Jadnon  v.       action  gives  the  deft,  notice  to  be  prepared  to  produce  an  instru- 
j^g^«y»  }^    ment,  if  necessary,  to  falsify  the  pit's,  evidence,  the  pit.  need 
P?TO.  not  give  the  deft,  notice  to  produce  it :  4.  Where  the  declara- 

tion contains  only  the  general  counts  on  implied  promises,  (no 
^"*^  ?•  ^'  writing,)  the  deft,  has  no  right  to  an  order  on  the  pit  to  produce 
%  20g,   ^     '  letters  or  papers  in  his  possession,  or  to  give  copies  of  them. 

^14.  Further  cases — 1  Greenl.  57-61 ;  12  Mod.  607 ; 
7  D.  &  E.  266. 

^  22.  A  b  B  keep  their  papers  in  the  same  chest.  A 
keeps  the  key ;  he  makes  a  deed  to  B,  and  it  is  put  mto  this 
chest.  There  is  no  delivery.  3  Greenl.  141-147,  Chadwick 
&  al.  V.  Webber  &  al. 

§  23.  How  a  void  deed  may  prove  extent  of  possession. 
As  where  one  is  void  on  the  face  ol  it ;  but  is  recorded  and  the 
grantee  enters  under  it  on  a  part  of  the  land  claiming  the  whole,* 
and  continueis  openly  to  possess  and  improve.  This  deed  is  ad- 
missible as  evidence  of  the  extent  of  his  claim  :  2.  If  a  person 
on  land  act  as  the  owner  of  it,  and  claims  adversely  title  to  it, 
this  being  unknown  to  the  true  owner,  amounts  only  to  succes- 
sive trespasses :  but,  3.  When  known  to,  and  acquiesced  in,  by 
such  owner,  the  wrongdoer's  conduct  and  claim  become  a  di»* 
sse'l^obi'Mon^  seisin.  The  usual  multitude  of  cases  on  this  subject  of  dia- 
V.  Swett  &  al.  seisins  in  new  countries,  are  cited. 

^  24.  Parol  evidence  is  admissible  to  show  the  considera- 
tion expressed  in  a  deed  to  have  been  received  by  the  grantor, 
Brown  «.  Bell,  was  not,  in  fact,  received  by  him.  Superfluous  words  in  the 
M  Johns.  R.  description  of  land  in  a  deed,  may  be  rejected,  as  if  a  soldier, 
in  describing  his  military  bounty  lot,  say  he  was  a  soldier  in  A's 
regiment,  when  in  fact  he  was  in  B's,  the  words  as  to  A's  regi- 
ment may  be  rejected,  as  surplusage.  Jackson  v.  Root,  18 
Johns.  R.  60.  So  if  lot  No.  51  be  mistaken  for  50 — do.  81 ; 
do.  107;  19  do.  449. 

%  25.     A  gives  a  mortgage  ;  deed  not  recorded,  and  after- 
wards gives  an  absolute  deed  to  B  of  the  same  land,  a  bona  fide 
purchaser  for  a  valuable  consideration,  and  without  notice.    B's 
.  .         title  is  preferred  to  the  mortgage,  though  that  be  afterwards  re- 
Campbell      corded,  and  before  the  deed  to  B.     But,  2.  Under  the  4th  sec- 
l9Jolinfl/R>   tion  of  the  act  as  to  deeds,  (Sess.  36,  ch.  97,)  the  deed  first 
^1*  recorded  is  preferred ;  the  act  declaring  deeds  not  recorded  in 

the  proper  counties  fraudulent  and  void,  as  against  a  bona  fide 
purchaser  or  mortgagee  for  a  valuable  consideration,  unless  first 
recorded,  be.  id. 
^  26.    Jicceptanee  oj  a  deed.    This  is  essential,  though  it  is 
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presumed  the  grantee  is  wilfing  to  accept  a  deed  i>om  its  bene-  JQ,  Qh.  86. 
ficial  nature;  the  presumption^  however,  is  slight  where  the     Art.  2. 
grantee  receives  no  bene6t  under  it,  but  is  subject  to  a  duty  as  a      Con. ' 
tnisiee  is,  who  is  to  perform  a  duly  and  trust.     Jackson  v.  Bo-     s^*^-^ 
die,  20  Johns.  R.  184. 

§  27.      Who  may  avoid  a  deed.     No  one  but  a  party  to  it,  jackaon  r. 
who  alleges  a  fraud  to  h»'e  been  practised  upon  him  or  those  Eaton,  20 
claiming  title  under  him,  is  allowed  to  impeach  the  deed,  on  the^®****"*  ^-  ^^^' 
ground  of  such  fraud. 

^  28.    Any  alteration  of  a  deed  or  writing  made  by  the  party 
claiming  under  it,  avoids  it ;  though  the  alteration  is  immaterial  ^  H*'^»»  ^22. 
only. 

§  8  con.  2  N.  H.  Rep.  643-546,  Bowers  v.  Jewett.     The  A^^'  ^• 
court  decided  what  alterations  in  writings  are  material.     And    ^^^* 
immaterial  alterations  do  not  vitiate  them  ;  but  a  note  dated  a 
wrong  day  and  altered  to  the  true  day  is  void,  as  the  alteration 
is  material  unless  promissor  consent. 

Where  an  alteration  in  a  deed,  he.  by  a  stranger^  does  not 
avoid  it ;  that  is  if  the  original  remain  legible.  6  East,  309- 
312,  Henfree  v.  Bromly ;  see  ch.  40,  a.  15,  s.  7  ;  6  East,  86  ; 
1  Gal.  69  ;  IN.  H.  Rep.  100. 

Land  by  deed  was  conveyed  to  A  ;  and  he  entered  and  fraud u- 1  Greenl.  73- 
lently  altered  his  deed  from  four  hundred  acres  to  five  hundred.  3  Barrett  v. 
A  died,  and  his  administrator  sold  to  Thorndike,  an  innocent 
purchaser.  Held,  his  title  was  good.  Verdict  for  the  pit.  set 
aside,  &c.  Also  held.  If  a  grantee  voluntarily  destroy  his  title 
deed,  or  fraudulently  make  an  immaterial  alteration  in  it,  his  title 
to  the  land  is  not  thereby  impaired.  See  the  cases  of  Pigot,  of 
Smith  V,  Crocker ;  of  Hunt  v,  Adams  ;  of  Hatch  v.  Hatch  ;  of 
Markham  v,  Gronaston ;  of  Reed  v.  Brookman,  &c.  &c.  in  other 
chapters. 

Writ  of  Entry.  Held,  a  material  alteration  of  a  deed  of^^,5:JSfP* 
land  while  in  possession  of  the  grantee,  is,  prima  faciei  fraudu-|y  ^  Fiwt.*** 
lent,  and  is  presumed  to  be  made  by  the  grantee  himself :  2. 
Neither  he,  nor  one  claiming  under  him,  with  notice  of  the  alter- 
ation, and  without  having  paid  an  adequate  consideration  for  the 
land,  can  use  the  deed  in  evidence  :  3,  Nor  can  the  want  of  it 
be  supplied  by  them,  by  parol  testimony,  from  5  to  15  acres. 

§  14.  Error  to  the  Circuit  Court  of  Ohio.  A  voluntary  J}.^YeiJ? 
deed  is  void  as  to  antecedent^  but  not  as  to  subsequent  creditors :  9.  Longwoi^. 
2.  If  such  a  deed  be  impeached  as  fraudulent,  evidence  of 
judgments  against  the  grantor  is  admissible  as  proof,  (among 
other  facts,)  that  he  was  indebted  when  he  made  it,  though  the 
grantee  was  not  a  party  to  the  actions  in  which  the  judgments 
were  obtained  :  3.  To  repel  the  presumption  of  fraud,  evidence 
is  admissible  to  prove  the  grantor's  good  estate,  and  that  the 
grantee  was  a  creditor  of  the  grantor  when  he  gave  the  deed, 
though  the  consideration  in  it  puroorted  to  be  pure  love  and  af-  • 
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HI.  Ch.  86.  fection,  also  to  prove  the  grantor  bad  estate  sufficient  left  to  pegr 

^ri.  3.     bis  debts,  &c.  :  4.  Evidence  is  admissible  to  sbow  another  ooii* 

Can.      sideration,  than  that  expressed  in  the  deed,  if  not  inconsiflleiiC 

with  the  consideration  expressed  :  But  5.  Parol  evidence  is  not 

admissible,  substantially  to  vary  a  written  agreement :  But  6.  If 

one  party  attempt  to  prove  facts,  dehors  the  deed,  to  invalidate 

it,  the  other  may  prove  facts  to  rebat  them  and  not  vary  the 

deed. 

A  rasure  in  a  deed,  if  done  with  consent  of  parties,  does  not 

^iSSf  18^^^^  invalidate  it ;  and  the  fact  of  the  erasure  may  be  proved  by  any 

JohM*  499.      person,  though  there  be  a  subscribing  witness  to  the  deed.  Sitt 

15  Jobm.  R.    a  deed  or  will  is  void,  if  an  alteration,  material  or  not,  be  mado 

*^'  by  a  person  claiming  under  it. 

1  Cowen,68a-     If  B,  a  party  to  the  execution  on  a  judgment  that  has  be^i 
^^*  paid,  but  on  which  no  satisfaction  has  been  entered  of  reciord, 

nor  the  execution  returned  satisfied,  purchase  the  estate  sold 
under  it,  he  is  not  protected,  as  he  is  chargeable  with  notice ;  so 
if  D  afterwards  purchase  of  B,  vrith  notice  the  person,  wiiose 
property  was  sold,  claims  it,  and  D  takes  indemniQr  from  B,  be 
will  not  be  deemed  a  bona  fide  purchaser :  2.  One  to  be  a  bona 
fide  purchaser  must  not  only  have  a  conveyance  in  form  good, 
but  he  must  shew  actual  payment  of  the  consideratioD :  3.  That 
one  is  a  bona  fide  purchaser  is  a  defence,  generally,  confined  to 
a  court  of  equity  :  4.  It  is  used  to  defend  one's  possession,  but 
is  not  a  ground  for  relief:  6.  Knowledge  that  another  has  claim 
to  land  is  sufficient  to  excite  inquiry  in  the  party,  so  to  pharge 
him  with  presumptive  notice  ;  wnich  is,  where  the  law  imputes 
to  the  purchaser  the  knowledge  of  a  fact,  of  which  the  exercise 
of  common  prudence  and  ordinary  diligence  must  have  apprised 
him  :  6.  A  conveyance  to  defraud  creditors  is  valid  between 
the  grantor  and  the  grantee,  though  void  as  to  creditors  who 
Jiave  judgment  in  full  force  :  7.  If  the  judgment  be  paid  a  sale 
.    under  it,  and  the  pit.  purchases,  his  purchase  itself  is  a  fraud 
and  void :  8.  A  bonajme  purchaser,  at  a  sherijOfs  sale,  on  exe^ 
cution  only  voidable,  acquires  a  good  title ;  very  numerous  au- 
thorities are  cited  in  this  case,  American  and  English,  ancient 
and  modem.     See  also  covenant  to  stand  seized,  ch.  114,  a.  9. 
Art.  4.         %^  ^^-  ^hen  a  deed  is  made  in  consideration  'of  natural  love 
jQ^.         and  affection,'  and  the  further  consideration  of '  one  dollar,'  parol 
1  Sand.  219—  proof  may  be  admitted  of  other  valuable  considerations :  2.  If 

A?*  Sd^*!''*  *  ^'^®  P**^^  ^^^^  ^^^  ^'8^^  ^^  dower,  this  is  a  good  consideration 
^  *  ^^  for  an  after  deed,  conveying  other  property  for  her  benefit :  3. 
Though  personal  property,  acquired  by  marriage,  is  not  a  valu' 
able  consideration  to  support  such  a  deed,  yet  it  is  a  meritorious 
consideration,  and  the  deed  is  valid  or  not,  according  to  circum- 
stances :  4.  How  a  deed  must  be  proved  and  recorded.  If 
dated  on  one  day,  and  delivered  on  an  after  day,  the  day  of  the 


DEPOSITIONS,  kc.  289 

delivery  must  appear,  or  the  record  when  to  be  recorded  in  a  IIL  Ch.  86« 
certain  time,  as  eight  months  after  the  delivery.  .  Harvey  was  a     Jirt.  4. 
creditor^  and  the  case  was  in  chancery.    Decree  below  affirmed        Con. 
as  to  one  deed,  and  reversed  as  to  the  other,  because  not  timely    v^-v^^/ 
recorded. 

General  rule,  /laroZ  evidence  cannot  be  admitted  to  contra- 4  Rtiid.6i*«8. 
diet,  explain,  or  alter  a  written  agreement,  but  may  be  received 
to  prove  fraud,  mistake,  or  surprise,  in  the  execution  of  it;   but 
in  the  latter  case  the  evidence  must  be  strong  and  clear. 

The  parties  by  deed,  fix  a  water  course,  afterwards,  by  parol, 
they  agree  to  alter  the  course  of  it,  and  execute  their  parol  a  Serg.  h,  R. 
agreement :  this  may  be  proved  by  parol.  241. 

§  25  eon.  A  state  case.     Assumpsit  on  a  note.     Held,  l.ftHck.  (W6— 
Parol  evidence  it  was  given  on  condition  that  the  principal  should  SSl^TwI^^ 
not  be  called  for  so  long  as  the  interest  should  be  punctually  Stetfoo. 
paid,  was  inadmissible :  2.  Such  note  is  valid,  given  on  the 
promissor's  voluntary  subscription  to  increase  the  parish  fund,  and 
given  to  trustees. 

§  36.  The  grantee  lodged  his  deed  with  the  clerk  of  the  1  R*nd.  lo«— 
court,  to  be  recorded^  who  made  a  minute  in  his  docket  that  it 
was  acknowledged  and  received  to  be  recorded  by  him;  and  be- 
fore the  same  was  recorded  it  was  lost.     After  purchasers  for 
valuable  consideration  had  information  it  was  so  lodged  and  lost, 
allowed  to  prove  the  contents  of  it,  and  good  as-  against  them. 
Court  of  chancery  decided  otherwise.     So  if  lost,  a  copy  jnay  2  Rand.  089— 
be  read,  on  the  party's  oath  that  he  had  searched  the  clerk's '^^ 
office,  and  all  other  places  where  he  supposed  the  original  deed 
might  probably  be  found,  and  could  not  find  it :    see  also  cb. 
164,  s.  5,  Reed  v.  Brockman,  and  other  cases,  ch.  144,  a.  14, 
s.  20,  ch.  82,  a.  3,  be. 

§  2  con.  Where  the  subscribing  witness  to  a  bond  is  dead,  orjlrt.  6. 
out  of  the  State,  the  next  best  evidence  to  prove  the  execution   Con. 
of  the  bond  is  the  proof  of  the  handwriting  of  the  obligor,  and,2M'Cord,ia8. 
also,  that  of  the  witness.    So  2  M'Cord,  631,  where  a  deed 
twentysix  years  old  was  held  enough  to  prove  the  handwriting 
of  the  grantor,  and  one  of  the  subscribing  witnesses  under  the 
circumstances.      (No  doubt  possession  was  according  to  the  • 
deed.) 


CHAPTER  LXXXVn. 

DEPOSITION,  &c. 


§  2.  Evidence  taken  de  bene  esse  on  a  commission,  may  be  Art.  2. 
read  on  affidavit  that  the  witness  is  unable  to  attend  by  reason    Con. 
of  indisposition.    Sims  v.  Sims,  1  Const  Rep*  131. 

▼OL.  IX.  37 
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UI.Ch*  87«     ^°  affidavit  for  a  commissioQ  is  sufficient,  if  it  show  the  wit* 
Art.  S.     °^^  '^  materia],  as  advised,  be.,  and  not  within  the  jurisdictioa 
Con.  *     ^^  ^^  court ;  so  the  affidavit  of  an  agent  or  attorney  is  sufficient. 
1  Cowen,  209.    p.  210. 

^  4  con.  A  deposition  taken  in  perpetuamy  &c.,  cannot  be 
used  in  the  trial  of  an  action  commenced  before  it  is  taken. 
The  deposition  pending  the  action,  must  be  taken  in  the  case 
on  the  first  section  of  t^  act. 

Nor  can  a  deposition  in  perpeiuanij  &c.,  not  recorded  pursu- 
ant to  the  act,  of  one  deceased  since,  be  used  as  hearsay  evi- 
dence to  prove  the  facts  stated  in  it. 

7  Wheat  4S^     Where  a  deposition  has  once  been  read  in  evidence  without 
470.  opposition,  it  cannot  be  afterwards  objected  to  as  being  hrregu- 

larW  taken, 
a  lilt  ua  w  an  action  against  partners,  notice  for  taking  deposition 

960.  '  dven  to  one  of  them,  in  Kentucky,  the  other  residing  out  of  the 
State,  is  sufficirat,  though  Uie  partnership  be  dissolved  before  the 
trial :  2.  A  deposition  de  bene  eaej  cannot  be  read  till  it  is 
shown  tbat  the  witness's  attendance  cannot  be  procured  at 
the  trial. 

8  litt  77.  Objections  to  interra^atories,  as  being  leading  ones,  may  be 

made  when  the  deposiuon  is  offered  to  be  read  m  court,  where 
107^°°'  ^'  ^^^^  before  commissioners.     Commissioners  majr  issue  to  take 
depositions,  without  applying  to  the  court  at  any  time  before  the 
cause  is  set  for  bearing. 
1  Pick.R.8ao.     ^21.  If  both  parties  take  their  depositions  off  the  files  of  the 
court  contrary  to  the  rules  of  it,- and  the  pit.  reads  his,  he  ad- 
mits the  deft,  to  read  his. 
Art.  4.  §  23.  In  perpetuam  in  New  York.     Affidavit  on  which  is 

Con.  founded  an  order  for  the  examination  of  a  witness  de  bene  esse, 

JCowe^WS- pursuant  to  the  act  (Sess.  36,  ch.  31,)  to  perpetuate  the  testi- 
r.  Hooto!^    "^°y  ^^  witnesses  in  certain  cases  :   order  of  notice  thereon, 
&c.,  &c.,  the  forms. 


CHAPTER  LXXXVIII. 

HANDWRITING. 


Art.  1.  §  3  con.  It  is  sufficient  proof  of  the  deft's.  signature,  if  a  wit- 

Can.  ncss  swear  he  has  seen  the  deft,  write,  and  believes  it  to  be  bis 

handwriting.     Debt  on  a  bond ;  plea  non  est  factum.    1  Nott  &; 

M'Cord,  654-656. 

M*Cord,  74.         If  the  subscribing  witnesses  to  a  will  be  dead,  their  signatures 

may  be  proved,  to  establish  the  will. 

And  2  Oreenl.  33-37,  Hammood's  case.    A  witness  tnay 
testify  to  his  belief  of  the  genuinenen  of  baadwritifig  firom  his 
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acquaintance  with  the  party's  handwriting,  whether  this  acquaint*  10.  Ch.  88. 
ance  were  gained  by  having  seen  the  person  write,  or  having  re-  Jlrt.  1. 
ceived  letters  from  him,  or,  at  any  time,  having  seen  writing      Con. 
either  acknowledged  or  proved  to  be  his ;   and  there  is  no  dis-    >^rv^ 
tinction  between  civil  and  criminal  cases  in  applying  the  rule. 
The  question  was,  if  the  prisoner  forged  a  check.    The  witness 
in  the  case,  saw  other  checks  the  prisoner  acknowledged  were 
his  handwrPting,  but  they  were  gone.     The  witness  was  ad- 
mitted to  testify  to  the  similitude  between  those  so  acknowledged, 
and  the  one  alleged  to  be  forged  by  the  prisoner :   see  a.  2,  s. 
17,  cases;    similar  principle  Johnson  v.  Daverne,  19  Johns. 
R.  134. 

Where  an  attorney  or  counsel,  after  the  suit  is  commenced,  19  Johns.  R. 
and  without  any  communication  with  his  client,  acquires  a  know- 1^- 
ledge  of  his  handwriting,  he  is  a  witness  to  prove  it. 

Where  a  subscribing  witness  to  a  bond,  swears  he  signed  as^  Ruffin,  49. 
a  witness,  but  that  he  did  not  see  the  obligor  sign  or  deliver  it, 
evidence  is  admissible  to  prove  his  handwriting.     If  the  hand- 
writing of  the  witness  cannot  be  proved,  then  proof  of  the  hand- 
writing of  the  obligor  may  be  admitted  ;  Halloway  v.  Lawrence ; 
and  Jones  v.  Blunt,  1  Hayw.  238 ;  2  do.  404  ;    1  Tenn.  R. 
437  ;  if  there  be  two  subscribing  witnesses  to  a  note ;  not  suf- 
ficient to  prove  the  handwriting  and  death  of  one,  the  other 
must  be  produced,  or  his  absence  accounted  for.    If  one  witness  Stump  v. 
to  a  deed  be  dead,  and  the  other  in  a  foreign  country,  to  prove  S"*^*'*'^*^ 
the  handwriting  of  the  one  deceased  is  sufficient.  ^^^' 

Comparison  of  hands  is  admissible  as  a  circumstance  in  aid  2  M'Cord, 
of  doubtful  proof;  but  per  ^c,  and  without  other  proof,  it  is  in-5i8. 
admissible.    2  M'Cord,  260. 

^  17  con.    Ejectment.      Several  subscribing  witnesses  to  a  Art.  2. 
bond  or  power  of  attorney.     It  is  not  enough  to  prove  one  of  Con. 
them  is  dead  or  out  of  the  jurisdiction  of  the  court,  and  then  J^cl^on  »• 
prove  his  handwriting  with  that  of  the  party,  but  the  absence  of^^^l^^' 
all  must  be  accounted  for,  as  that  they  are  dead  or  out  of  the 
jurisdiction  of  the  court,  or  on  diligent  inquiry  cannot  be  found. 
Sundry  cases  cited  of  proof  of  handwriting.    The  court  inclined 
to  think  a  boundary  may  be  fixed  by  a  parol  submission,  and  a 
parol  award.     As  to  handwriting  see  also  5  Binn.  340. 


CHAPTER  LXXXIX. 

HEARSAY  AND  REPUTATION. 


^  2  eon.  4  Rand.  611-669,  Gregory  v.  Baugh.  In  this^^  ^^ 
case,  of  fortyeight  pages,  there  is  much  law  and  learning  respect-  Can. ' 
ing  hearsay  and  reputation,  as  to  pedigree ;   the  nature  and 
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III.  Ch.  89.  principles  thereof:  matters  of  general  history  must  be  given  in 
Art.  2.  evidence,  as  well  as  other  facts  ;  and  the  jury  are  not  to  be  left 
Con.  to  their  own  information  as  to  such  things  ;  including  a  review  of 
all  the  laws  as  to  Indian  slavery  in  Virginia.  Inquisitions  of 
freedom  :  evidence  that  there  was  a  belief  in  the  neighbour- 
hood, some  6fty  or  sixty  years  before,  that  the  pit's,  female 
ancestor  was  entitled  to  her  freedom,  is  not  admissible;  by  two 
judges  against  one.  Baiigh,  a  man  of  color  sued  for  his  free- 
dom :  verdict  and  judgment  for  him  in  the  superipr  court;  on 
pleadings  in  common  form,  two  bills  of  exception  filed,  and  an 
appeal.  Baugh  was  a  descendant  from  Sibyl,  who  about  the 
year  1770,  was  a  mother,  and  appeared  to  be  part  Indian  and 
part  negro,  and  the  curious  question  was,  whether  her  father  or 
her  moiher  was  Indian  :  if  mother,  Sibyl  was  free,  if  father, 
she  was  a  slave,  and  so  the  pit.  The  instruction  of  the  superior 
court  was  thus :  that  it  was  lawful  for  the  jury  to  consider  facts 
connected  with  the  history  of  the  country^  as  if  formally  proved 
to  thtm^  and  if  at  the  time  spoken  of  it  was  much  more  common 
for  female  Indians  to  be  captured  and  domesticated  among  us 
than  moles,  that  circumstance  might  be  regarded  by  them  as  of 
some  weight,  and  in  the  case  before  them,  they  should  atten- 
tively consider  all  the  circumstances,  and  find  for  the  pit.,  if 
they  believed  Sibyl's  mother  was  an  Indian  woman  :  otherwise, 
they  should  find  for  the  deft.  To  this,  the  deft.,  Gregory,  ex- 
cepted ;  as  also,  to  said  belief,  &:c.,  said  history,  be.  Cited  2 
Hen.  h  M.  193;  7  Cranch,  290:  Lord  Kenyon's  opinion  in 
Rex  V.  Eriswell,  3  D.  &i  E.  707 ;  1  East,  373  ;  3  East,  64; 
13  Ves.  140,  Vovvlesr.  Young;  and  511,  Whitelocke  v.  Baker;  I 
Wheat.  6  ;  Salk.  281  ;  Virginia  statutes  1682,  1691 ;  so  of 
1655,  1657,  1661,  1670,  1676,  1679,  1682,  1691,  1705, 
1717,  1723,  1753,  1765,  1778,  1785:  no  edition  of  the  laws 
was  published  in  Virginia  till  1733  :  '  Hening's statutes  at  large:' 
an  abridgment  was  published  by  Beverly,  1722  :  there  was  no 
collection  of  them  until  1686,  and  that  was  in  London  ;  so  that 
up  to  1684,  the  laws  were  promulgated  in  Virginia  by  manu- 
script copies,  read  to  the  people  at  courts,  and  a  copy  deposited 
in  the  clerk's  office.  See  ch.  223,  a.  11,  s.  39,  the  true  con- 
struction of  the  important  statute  of  1691,  and  many  other  mat- 
ters as  to  slavery  in  said  section  39,  and  more  at  large  in  said 
article  12.  On  the  whole,  the  decision  in  this  case  is  doubtful, 
especially  on  the  point  of  hearsay  evidence. 

Hearsay  in  the  family,  and  among  relations,  tradition,  and 
anything  which  shows  a  general  reputation,  is  admissible  to  es- 
tablish a  pedigree.  5  Cowen,  237-243 ;  and  1  Hawks,  442. 

^  20  con.  Hearsay  evidence  is  not  admissible  to  prove  a  per- 
son was  warned  to  leave  a  town  pursuant  to  the  statute  4,  W. 
&  M.  ch.  13  ;  1  Pick.  R.  245-247. 
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2  Barn.  &^  Cres.  605,  Held,  dying  declarations  are  admissi-ni.CH.  89. 

ble  only  where  death  is  ihe  subject  of  the  charge,  and  the  cir-  jjft^  2, 
cumstances  of  the  dtath  the  subject  of  the  declaration.  There-  Con. 
fore,  where  the  deft  was  convicted  of  perjury,  a  rule  nisi  for  a 
new  trial  was  obtained  :  whilst  that  was  pending,  the  deft,  shot 
the  prosecutor,  and  on  showing  cause  against  the  rule,  an  affi- 
davit was  tendered  of  the  dying  declaration  of  the  prosecutor, 
as  to  the  transaction  out  of  which  the  prosecution,  for  perjury, 
arose.  Held,  it  could  not  be  read.  Cited  4  B.  &&  A.  53 ; 
12  St.  Tr.  949 ;  1  Strang.  499 ;  1  East.  P.  C.  354  ;  3  Burr. 
1244  ;  6  East.  195. 

It  is  a  rule  of  law,  that  what  a  witness  has  sworn  on  a  former 
trial  between  the  same  parties,  and  in  the  same  cause  of  actions 
may,  in  case  of  his  death,  be  given  in  evidence.  2  Serg.  &c 
R.  84  ;  4  Serg.  &  R.  205.  So  if  the  witness  be  out  of  the 
State.  4  Serg.  k.  R.  319.  But  notes  taken  at  the  trial,  of 
such  testimony,  by  a  counsel,  and  sworn  to  by  him,  stating  he 
believed  he  took  correctly,  but  that  he  has  no  other  recollection 
of  what  the  witness  said  than  from  his  notes,  are  not  evidence  of 
the  testimony  of  the  witness.  4  Serg.  &  R.  203  ;  2  N.  H. 
Rep.  127—303. 

§  4  con.  The  principles  of  this  case  seem  to  have  been  Art.  4. 
adopted  in  Maryland,  from  the  first  settlement  of  the  State.  1  q^^^ 
Har.  &  M'H.  21,  A.  D.  1704-1735,  p.  84,  p.  355,  Cham- 
berlaine  v.  Crawford  ;  534,  Long  v.  Pellets.  Another  good 
general  rule,  that  is,  in  the  construction  of  deeds,  a  special  de- 
scription by  course  and  distance,  is  preferred  to  a  general  one 
by  the  name  of  tlie  land  :  p.  523  to  531,  A.  D.  1774,  Haw- 
kins r.  Hanson,  one  name  was  Martin's  Triangle,  also  hearsay 
evidence,  p.  368;  1  Har.  h  M'H.  179,  209—230;  other 
cases,  2  Har.  &t  M'H,  416;  3  do.  437  ;  4  do.  398,  508-536. 

To  prove  boundaries^  a  plot  returned  in  an  ancient  eject- 
ment, is  admissible  in  evidence,  on  the  same  principle  hearsay 
evidence  is.     4  Har.  &  M'H.  126 — 135. 

If  a  tract  of  land  be  granted  to  A,  both  by  courses  and  dis- 
tances^ and  bounds,  and  A  sells  by  the  courses  and  distances 
only,  to  B,  and  not  by  bounds,  B  shall  have  the  whole  tract  by 
the  bounds,  and  not  be  confined  to  the  courses  and  distances. 
4  Har.  &  M'H.  508 — 512,  Norris'  lessee  v.  Potter.  Bounds 
and  marks  preferred  to  course  and  distance.  2  Nott.  &&  M' 
Cord,  99—109  ;  see  4  Pick.  277—282.  Where  number  of 
acres  is  merely  the  ofiicer's  mistake. 

§  8  con.  A  long  letter  from  Dr  Erving,  dated  Philadelphia 
May  29, 1785,  shows  how  uncertain  the  variation  of  the  needle 
is;  published,  1  Har.  &t  M'H.  569-570;  and  the  pit.  in 
ejectment  must  run  his  lines  as  the  needle  pointed  when  first 
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III. CH.89J»id  out  for  bim.     3  Har.  &&  M'H.  430;  several  points;  4 
Art.  4,      Har.  &  M'H.  398 — 404. 

Con.  Trespass  on  the  case  for  obstructing  a  way,  &cc.     Held,  if 

v.^-v'-^^     land  be  conveyed  as  bounded  one  way, one  side,  this  is  an  im-* 

17  Mass.  R.     plied  covenant  there  is  such  a  way,  whether  above  or  below 

ker&Vl*  c**^"  ^^^  water  mark.     If  a  way  in  fact  not  extending  the  whole 

Smith  &al.     line  of  the  land  granted,  the  parties  are  supposed  to  have  re- 

•   ferred  to  such  way  as  a  boundary  as  far  as  it  extends. 
1  Rand.  4o:v—     §  9.  A  dispute  arises  as  to  the  bounds  of  land  between  A 
Luddin^n.'^   ^"^  ^>  ^  yields  his  opinion  and  admits  A  is  right.     B  is  not 
bound,  if  afterwards  he  find  he  was  mistaken,   unless  his  ac- 
knowledgment was  founded  on  some  consideration.     There 
Same  p.  417.  was  no  consideration  and  no  contract.     Where  land  is  convey- 
ed, bounded  by  a  water  course  not  navigable,  such  conveyance 
carries  with  it  the  title  to  a  moiety  of  the  bed  of  the  water- 
course.    The  words  in  the  deed  were,  *  bounded  by  the  river ^ 
and  such  is  the  construction,  though  the  grantor  own  both  sides 
of  the  river.     3  Rand.  33 — 40. 

2  Greenl.  322—334.  Where  part  of  the  description  is  false. 
See  ch.  112,  a.  5,  s.  5  ;  3  Greenl.  71—73.  The  line  of  a 
farm  more  certain  than  point  of  compass.  126—131  ;  3 
Greenl.  393—398,  Keith  ».  Reynolds  ;  a  similar  principle. 

^10.  The  question  of  boundary  is  one  of  fact,  or  of  law 
and  fact  combined,  and  proper  only  for  the  decision  of  a  jury. 
Den  r.  Morrison,  2  Murph.  551  ;  Den  v.  Greeler,  556. 

5  Pick.  170.     Land  is  attached  under  one  description  and 
levied  on  under  another  ;  parol  evidence  is  admissible,  on  a 
question  of  title,  to  show  both   descriptions  refer  to  the  same 
land. 
See  Ch.  94,  a.       \  p|an,  referred  to  in  a  deed,  is  a  part  of  it,  and  to  be  con« 
Greeni.  219—  slrued    as  if  all   inserted   in   it :  2.  When  a  deed   refers  to  a 
226, Kennebec  monument,    as    erecting,  but  in  fact  immediately  afterwards 
rfftny  ^"  "•  erected  by  the  parlies,  intending  to  conform  to  the  deed,  this 
is  the  boundary,  though  not  entirely  coinciding  with  the  deed, 
aliter  if  erected  for  any  other  purpose.     See  a.  3,  s.  4.     So 
whether  the  plan  is  on  record  or  not.     2  Greenl.   149 — 156, 
Kennebec  Proprietors  v.  Lowell.     They  and   Massachusetts 
are  bound  by  Ballard's  line,  run  in  1795,  and  all  claiming  un- 
der them.     Similar  principle,  2  Greenl.  213—2^7  ;  3  Greenl. 
110—119.     A  grant  of  land  extending  *  the  space  of  fifteen 
miles  on  each  side  of  Kennebec  River,^  means  every  point  in 
the  exterior  line  shall  be  exactly  15  miles  from   the  nearest 
point  of  the  river. 

12  Wheat.  570.  What  a  sufficient  description  of  land  in  a 
trustee's  notice  to  sell. 

As  to  quantity  of  land.  The  rule  in  equity,  that  where 
land  is  sold  for  a  certain  quantity,  a  court  of  equity  relieves  if 
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the  quantity  be  defective,  only  applies  to  contracts  for  the  sale  III.  Ch.  89* 
of  land  in  a  settled  country,  where  the  titles  are  complete,  the    Art.  4. 
boundaries  determined,  and  the  real  quantity  known,  or  capa-       dm* 
ble  of  being  ascertained  by  the  vendee.    12  Wheat.  574—581,.    >^-v^^ 
Dunlap  &&  al.  appellants  v.  Dunlap,  &cc. 

Action  of  ejectment.  Held,  if  in  the  description  of  parcels, «  Cowen,  766- 
in  a  conveyance  of  land  by  boundaries,  or  number  of  the  lot,  j^o^^^^,  *' 
or  other  certain  designation,  the  quantity  be  mentioned  in  ad- 
dition, without  any  express  covenant  that  the  land  contains 
that  quantity,  the  whole  is  considered  as  raere^ description,  and 
the  quantity  being  the  least  certain  part,  must  yield  to  bound* 
aries,  or  the  number  of  the  lot,  or  other  more  certain  descrip* 
tion.     Repeated  rules  and  principles  before  stated. 

§  28  con.  An  award  may  fix,  conclusively^  a  boundary  Jine, 
and  where  the  submission  is  at  common  law.  Davis  v.  Ha- 
vard,  15  Serg.  fe  R.  165. 

^  33.  Hearsay,  &cc.  Additional  evidence,  by  common  re- 
putation, admitted  to  prove  two  persons  to  be  brothers  of  the 
whole  blood.  1  Har.  fe  M'H.  281-297.  But  excluded  if 
it  appears  better  evidence  may  be  had.  Id.  p.  368— -370, 
April  1770,  conversation  of  two  persons  deceased,  admitted 
in  evidence  to  prove  a  line  run  by  a  monument^  though  if  run 
by  course  and  distance^  would  have  affected  them  when  they 
conversed,  &lc.  See  p.  531.  Hearsay  evidence  admitted  to 
prove  what  the  pit's,  ancestor,  then  seised,  said  50  years  before 
the  trial,  as  to  the  bounds  of  the  lands.  Howell  v.  Tilden,  p. 
84,  and  see  p.  368 ;  same  principle,  4  Har.  &  M'H.  1 56- 1 59, 398. 

^  34.  The  original  depositions  of  persons  deceased,  taken 
under  a  land  commission,  defectively  executed,  read  in  eject- 
ment, as  the  declarations  or  hearsay  of  persons  deceased.  The 
commission  issued  on  an  act  passed  in  1786,^  for  the  marking 
and  bounding  lands,'  to  five  commissioners  duly  sworn  from 
the  county  court,  and  executed  and  returned  to  it ;  both  par- 
ties were  before  the  commissioners.  4  Har.  &£  M'H.  156 — 
159,  Weem's  lessee  v.  Disney.  A  certiorari  does  not  lie  to 
remove  proceedings  under  such  commission.  Vol.  3,  122. 
They  must  show  how  they  give  notice.     Har.  &^  M'H.  156. 

^  35.  Ancient  reputation  and  possession  as  to  boundaries  of 
streets  in  a  town,  are  entitled  to  more  respect,  in  deciding  on'^""*^^"^' 
the  boundaries  of  lots,  than  any  experimental  survey  that  may 
afterwards  be  made. 

^  36.  True  boundary  between  the  United  States  and  Flor- 
ida. 12  Wlieat,  523—529,  Harcourt  tj.  Gaillard;  and  529- 
545,  Henderson  pit.  in  error  v.  Poindexter's  lessee. 
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III.Ch.90. 
Art.  1.  CHAPTER  XC. 

^^*  INTEREST  IN  WITNESSES. 

2  Nott.  &  M'       %  2  con.  A  sold  a  horse  to  B,  and  B  sold  liim  to  C  ;  C 

Cord,  163-166.  sued  B  as  to  the  soundness  of  the  horse.  Held,  A  is  a  com- 
petent witness,  though  the  law,  (civil  law)  implies  a  warranty 
of  soundness,  in  all  sales  where  a  sound  price  is  given.  In 
this  respect,  S.  Carolina  adopts  the  civil  law. 

iM'Cord,285.  It  is  settled,  a  witness  is  conopelent,  except  1,  where  he 
has  a  direct  interest  in  the  event  of  the  cause  :  2.  Where  the 
judgment  can  be  given  in  evidence  for  or  against  him  in  an- 
other cause  :  3.  Wiiere  it  has  been  settled  from  motives  of 
policy  or  expediency,  that  he  ought  not  to  be  permitted  to 
give  evidence.  The  same  interest  which  will  exclude  the 
husband,  will  exclude  the  wife,  but  it  is  too  general  to  say  the 
wife  can,  in  no  instance,  be  a  witness  where  he  is  incompetent. 
A  conviction  of  perjury  or  felony,  will  render  him  incompetent, 
but  his  conviction  will  not  affect  her  competency.  A  prisoner 
was  indicted  for  murder,  with  his  son.  The  father  was  charg- 
ed with  having  given  the  mortal  wound,  and  the  son  with 
having  been  present,  aiding  and  assisting.  They  were  tried 
separately  ;  the  father  was  tried  first,  and  on  bis  trial,  Held, 
the  son's  wife  was  a  competent  witness ;  for  both  being 
charged  as  principals,  one  may  be  tried  and  convicted,  ana 
the  other  acquitted.  Hence  her  testimony  for  or  against  the 
father,  could  not  affect  her  husband.  Other  cases  of  interest. 
2  Bay,  7,  93,  177,  448,  463. 

2  Rand, 87-92.  §  8  con.  A  witness  is  competent,  if  the  record  in  the  suit 
in  which  he  testifies,  cannot  he  given  in  evidence  for  or  against 
him,  in  any  future  suit  to  which  he  may  be  a  party  :  2.  The 
interest  of  a  witness  may  be  released  by  the  party  requiring 
hi^  testimony,  and  his  competency  restored. 

So  long  as  a  person  is  liable  for  any  costs  in  an  action,  be 
is  not  a  witness,  though  he  release  every  other  kind  of  inter- 
est ;  as  assumpsit  on  a  policy  of  insurance  on  goods,  the 
pits,  averred  it  was  effected  in  their  names  as  agents,  and  that 
A,  B,  C,  and  D,  were  interested  in  the  goods,  to  the  full 
amount  insured  ;  and  that  the  policy  was  effected  on  their  ac- 
count, and  for  their  sole  use  and  benefit.  The  pits,  called  A 
as  a  witness;  being  objected  to,  they  gave  in  evidence  a  deed 
poll  he  executed  before  the  commencement  of  the  action, 
whereby  he  released  to  the  pits,  all  actions  he  might  have  by 
reason  of  the  policy,  or  for  any  monies  to  be  recovered  by 
them  from  the  underwriters.  The  pits,  also  gave  in  evidence 
an  indenture  executed  by  A,  after  the  action  was  commenced, 
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whereby,  after  reciting  the  pits,  had  efiected  the  policy,  that  HI.  Cb.  90. 
A,  B,  C,  and  D,  were  the  persons  interested ;  that  actions    Art.  1 . 
had  been  commenced  in  the  names  of  the  pits.,  and  that  they       Con, 
being  desirous  of  indemnity  against  the   costs,   the   court  of 
Common  Pleas  had  ordered  A,  B,  C,  and  D,  to  indemnify,  and 
that  L  and  R  had   agreed  to  do  it.     A,  B,  C,  and  D,  in  con- 
sideration thereof  and  of  lOs.  assigned  to  L  and  R,  all  their 
interests  in  the  policy,  and  all  benefit  to  be  derived  therefrom, 
and  all  monies  to  be  recovered  in  the  said  actions,  to  and  for 
their  own  exclusive  use  and  bene6t.     Held,  that  A  was  still 
liable  in  all  events  to  the  attorney  employed  to  bring  the  action, 
and  so  incompetent.     It  seems  the  assignment  to  L  and  R, 
was  illegal  as  maintenance.     5  Bam.  &  Ores.  188-195,  Bell 
V,  Smith  and  others,  in  error.    A  was  admitted  in  the  Common    * 
Pleas. 

§  16  con.  If  the  pit.  recover  the  thing  in  dispute,  the  debt 
the  proposed  witness  owes  him  will  be  lessened,  and  if  the  pit. 
do  not  prevail,  the  vntness  will  have  the  value  of  the  thing  in 
money,  he  is  admissible  as  a  witness  for  the  pit.  He  stands 
indifferent,  though  he  may  have  a  preference  to  one  of  the 
parties,  which  go^  to.  his  credit.  17  Mass.  R.  197 — 207, 
Rice  V.  Austin. 

The  principal  obligor  in  a  bond,  cannot  be  a  witness  for  his  4  fund, 
surety,  jointly  bound  with  him,  as  the  surety  would  have  re-^** 
course  against  the  principal  for  the  whole  recovered  against 
him,  including  all  subsequent  costs  expended- by  him.  Here, 
again,  the  witness  is  excluded  on  account  of  a  future  action, 
for  if  he,  by  being  a  witness,  could  make  his  surety  prevail, 
he  would  exempt  himself  from  the  surety's  future  action. 

7  Wheat.  425.  In  Evans  v.  Eaton — *  It  is  perfectly  clear, 
that  a  person  having  only  an  interest  in  the  question,  and  not 
in  the  event  of  the  suit,  is  a  competent  witness  ;  and  in  genera), 
the  liability  of  the  witness  to  a  like  action,  or  his  standing  in 
the  same  predicament  with  the  party  sued,  if  the  verdict  can* 
not  be  given  in  evidence,  for  or  against  him,  is  an  interest  in 
the  question,  and  does  not  exclude  him.' 

7  Wheat.  453—470,  Evans  v,  Hettich.  A  person  is. a 
competent  witness  in  a  patent  cause,  though  sued  in  ^mother 
action  for  an  infringement  of  the  same  patent. 

An  important  and  correct  principle.  Though  a  verdict 
may  not  affect  the  person  ofTered  as  witness  in  another  action, 
yet  if  the  verdict  may  create  a  new  responsibility  the  law  will 
notice  and  enforce,  for  or  against  this  person,  or  increase  or 
decrease  an  existing  liability,  he  is  not  admissible.  5  Serg. 
&  R.  371 .  A  witness  is  competent  if  he  have  only  a  possme 
interest  in  the  event  of  the  suit.     3  Serg.  &  R.  132  &  130. 
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III.Ch.90.  He  is  competent  if  not  int^ested,  though  he  thioka  be  i«,  mul 
Art.  \.     4  Serg.  &  R.  226. 

Con.  So  if  A   called   as   a  witness,   is  by   hi^  te^timoaj,  tp 

s^pv^-9^    cause  a  right  of  a  future  action  against  him  to  ceaj^,  be  ie 
excluded,  as  Smith  v.  Bradstreet,  5  Cowen,  213-*-216«     A 
statute  in  New  York,  provides  when  two  men,  dtc.  own  land 
undivided,  and  apply  to  a  court  for  a  division,  the  <50iirt  a{H 
points  commissioners  to  divide,  and  subjects  them  to  tdv^oo^ 
their  own  money  to  pay  flagmen.     In  this  case  A  ^  B  were 
commissioners,  and  a  certain  sum,  say  $10,  was  the  right  pf 
the  flagmen;  hence  it  belonged  to  A  ^  Q,  to  advance  $^  eftob, 
but  A  advanced  the  4(10,  so  B  became  liable  in  ufiUmr^  action 
to  contribute  and  pay  to  A,  $5.     A  sued  the  owners  for  bis 
>    services  and  the  $10 ;  called  B  as  witness,  to  support  tbe  ac- 
tion ;  the  court  rejected  B,  as  one  interested  in  the  event  ef 
the  suit  J  as  the  court  expressed  it,  and  as  it  is  often  expressed. 
9ut  how  interested  in  the  event  of  the  suit  ?— olearly  not,  but 
in  getting  rid  of  A's  right  of  future  action  against  B,  the  pro^ 
posed  witne^  to  recover  the  said  $5 ;  for  if  A  recovered  of 
the  ownerabe  $10,  B  could  not  be  liable  for  part  of  it,  ^nd  if 
A  lost  his  action  and  paid  costs,  B  could  not  be  held  IQ  pay 
any  part  of  them.     But  when  A  should  recover  the  $10  of 
the  owners,  B  would  cea;se  to  be  liable  to  pay  the  $^,  ^  get 
rid  of  a  future  action  therefor.     This  case,  like  others  of  tfie 
kind,  deserves  particular  notice,  because  the  court  and  counsel 
invariably  spoke,  as  is  thousands  of  times  done,  of  B's  being 
interested  in  the  event  of  A^s  suii  against  the  owners,  including 
in  the  words  in  the  event  of  the  fut^,  such  liability  to  a  Juture 
action.     Now  what  is  this  ceasing  to  be  so  liable,  but  the  eov^ 
sequence  of  A's  action,  his  recovery  of  the  $10  of  tbe  owners, 
and  such  ceasing  to  be  liable  on  acquiring  a  right  of  future 
action,  may  be  a  motive  in  the  mind  of  the  witness,  lees  or 
greater^  more  or  less  remote,  as  such  consequence,  which,  after 
all,  leaves  to  the  court's  discretion  so  much,  that  the  general 
rule  is  often  but  little  more  than  something  to  talk  about. 
In  this  case,  A.  Burr,  cited  many  cases,  aud  the  court  cited 
Emerson  v,  Andrew,  Marquand  v.  Webb,  16  John.  92  ;  Gage 
V.  Stewart,  id.  293 ;  Butler  v.  Warren,  14  id.  57. 
Jackson o.  §  if.  Ejectment  by  the  heirs,  against  a  devisee  and  code- 

Cowen'Ls--  ^^^}  ^"^  tenaqt  in  con^mpn  with  the  deft.,  not  in  actual  pos-> 
349.    '  session,  may  be  a  witness  for  the  deft.,  especially  if  he  say  on 

AAAi^  *^.  oo  the  voire  dire,  he  does  not  know  ho  is  interested.     See  the 

Aaaea  lo  s.  £Z,       *     r    i  •  •  « 

4  Har.  &  M*   end  of  this  article. 

?Liu^i^^        ^  ^^'  ^^»  ^^^^^  ^^^  ^^^^  ^  witness  is  called  to  prove,  he,  by 

his  own  act,  becomes  interested,  witiiout  tbe  interference  ^ 

p.  no.  ^^  poftyr  cal)9]g  hii%  he  is  still  cQvpetent*     A  de^.  whcm 
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property  has  been  sold  6n  execution,  is  a  competent  witness  to  Hi.  Cri.90. 
prove  the  eittetrt  of  his  title  to  the  property,  in  a  suit  between     Art.  1. 
a  purchaser  at  $uch  sale  and  a  person  claiming  the  same       Con. 

«roperty  by  a  title  adverse  to  that  of  the  witness.  1  Litt.  221. 
i^hen  a  party  calls  a  witness,  interested  in  the  cause,  and  in- 
sists on  his  being  sworn,  he  cannot  object  to  any  part  of  bis 
testimony  as  incompetent,  though  directly  in  support  of  the 
witness's  own  interest. 

^  1  ecm.  Bnt  in  Maryland  thitj  distinction  was  made,  to  Art.  2. 
wit :  if  a  witness  is  sWorn  on  the  voire  eftre,  and  thinks  he  is    Can. 
interested,  though  not  so,  he  cannot  be  sworn  generally ;  btit 
where  evidence  is  offered  to  the  court  to  prove  he  is  interest- 
ed, and  it  appears  he  is  not,  though  he  thinks  he  is,  he  is  ^^%^^ 
sworn  generally  ;  for  in  the  last  case  the  court  is  to  decide  if  Peter  v.  Be«]l. 
interested  or  not. 

An  agent  to  sell  property  is  a  competent  witness  for  his  2  N.  H.  lUp. 
principal,  though  he  may  have  a  lien  on  the  property ;   so  '^^ 
though  his  testimony  may  tend  to  discharge  himself.  p.  664. 

^  6.  If  A  buy  land  in  his  own  name,  he  may  be  admitted 
to  prove  be  purchased  as  agent  and  trustee  for  B,  to  whom 
he  (A)  afterwards  conveyed  the  lands.  Brown  v.  Downing,  4 
Serg.  &  R.  497. 

§  2.  11  Wheat.  280-303.     An  attorney  is  not  a  compe- Art.  3. 
tent  witness  as  to  facts  communicated  by  his  client,  he.  but    Cm. 
may  be  examined  as  to  the  mere  fact  of  the  existence  of  a 
relation  between  counsel,  he.  and  client. 

And  2  Bam.  h  Cres.  745,  a  communication  made  by  a 
client  to  his  attorney,  not  for  the  purpose  of  aiking  his  legal 
advice,  but  to  obtain  information  as  to  a  matter  of  fact,  is  not 
privileged,  and  may  be  disclosed  by  the  attorney,  if  called  as 
a  witness  in  the  cause.  P.  800,  a  bill  in  equity  dismissed 
with  costs  :  the  pit.  brought  an  action  for  the  same  cause  and 
got  a  verdict.  Held,  the  costs  in  equity  might  be  set  off 
against  the  judgment,  but  subject  to  the  attorney's  lien. 

^  3  con.  Trespass  for  breaking  the  pit's,  close  and  dig'ging  Art.  4. 
the  clams  there  growing.     Held,  an  inhabitant  of  the  town  Con. 
could  not  be  a  witness  eithef'at  common  law  or  by  said  statute  Jt"^,**v 
of  February  13,  1793,  to  prove  a  custom  for  the  inhabitants  pi^^^^i^o^ 
to  dig  clams  in  a  particular  spot.     By  that  act  an  inhabitant  is 
rendered  competent  only  in  cases  in  which  the  town  in  its  cor- 
porate capacity  is  a  party  or  interested  in  the  suit,  and  here 
fhe  town  of  Gloucester  was  not  interested  in  the  event  of  the 
suit  as  a  town.     No  corporate  property  or  right  was  in  ques- 
tion. 

§  10.  1  N.  H.  Rep.  273-279,  Eustis  v.  Parker,  was  the  ^ 

case  of  the  wilt  of  Edward  Sprague,  minister  in  the  town  of 


300  EVIDENCE. 

IIL  Ch.  90.  DubliD,  who,  December  18,  1817,  by  bis  will,  gave  a  large 

Art*  4.     sum  to  said  town  for  the  support  of  a  minister,  Stc.,  aod  a 

Con.      large  real  estate  to  tbe  town  for  the  use  of  schools.     The 

v^v*^   subscribing  wiuiesses  were,  when  tbej  signed,  and  remained, 

inhabitants  of  said  town,  and  yearly  taxed  in  that  town  for  tbe 

support  of  schools.     Held,  they  were  credible  witnesses  with- 

Ltwi,  ise.      in   the   meaning   of  the   statute  of  February  3,  1789|  s.  1. 

Held,  the  town  was  a  public  corporation,  and  that  it  bad  been 

the  practice  of  the  State,  to  admit  such  witnesses  in  such 

cases,  in  which  corporation  property  no  member  had  a  direct 

private  interest  he  could  dispose  of,  be.  otherwise  in  private 

corporations.     Ch.   68,  a.  2,  s.  5  ;  1 1  John.  76 ;  12  John. 

285;    cb.  80,  a.  1,  s.  74;  ch.  9,  a.  4,  s.  3.     So  1  N.  H. 

Rep.  353. 

Art.  5.  Factor^  cases  further.     2  Greenl.   199;   4  Esp.  34;    3 

Cbn.  id.  60. 

Art.  6.  ^  2.     Assumpiit  on  a  note  negotiable.     Held,  the  deft. 

Con.         may  prove  usury  in  this  note  made  by  bis  intestate,  and  a 

surety  in  it  is  a  competent  witness  ;  but  the  deft,  adminisira* 

tor  is  not,  though  the  estate  is  insolvent.     16  Mass.  R.  118, 

121,  Fox  &L  al.  adm'rs.  v.  Whitney,  admV. 

A  minor  is  liable  to  costs  in  ejectment.    1  Har.  b  Mc  H. 
459-462. 
s  GraenL  W^     ^  d.  But  a  legatee  is  a  witness  for.  the  executor  if  the  inter- 
SM-  est  of  such  legatee  is  not  increased  or  diminished  by  the 

event  of  the  action. 
Art.  7.  ^  ^  ^^^'  ^^^  ^s  ^  witness  her  husband  destroyed  his  fath- 

Con.  cf's  ^ill*  ^  Har.  &  Mc  H.  2.  She  had  released  her  dower 
3  Har.  k  Mc  in  the  land  :  her  husband  was  not  a  party  in  tbe  action — was 

^^TleM^'o  ^^^^  ^^  '*^  ^°  ^^^  testator.     His  grandson  brought  ejectment 
Talbot.  ^9  devisee  in  tbe  will. 

8  Pick.  R.  68,  ^  12  con.  On  the  trial  of  an  indictment  against  a  married 
Common-  woman  for  larceny,  evidence  her  husband  deposited  a  sum  of 
Robbing  money  to  procure  the  absence  of  a  witness  on  the  part  of  the 
government,  is  not  admissible,  unless  it  be  shown  she  was 
privy  to  the  transaction. 
Art.  8.  ^  ^  ^^^*  Assumpsit  on  a  promissory  note  by  the  bank  as 

Coil.  endorsee  against  the  deft,  as  endorser.  Tbe  court  stated,  the 
UUca  Bank  V.  general  rule,  as  to  the  competency  of  witnesses,  is,  that  every 
HUUard,  6  person,  not  interested  in  the  event  of  the  suit,  nor  incapacitat- 
l6o!^^°'  ^^1  by  ^^^  religious  tenets,  nor  by  the  conviction  of  an  infa- 

mous crime,  is  a  competent  witness.  All  other  circumstan- 
ces affect  bis  credit  only  :  2.  Tbe  maker  or  other  person, 
whose  name  appears  on  a  promissory  note,  is,  within  tbe  rule, 
competent  to  show  it  was  void  in  its  creation  for  usury,  or 
other  cause.     The  above  rule  as  to  witness  was  that  adopted 
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in  Staffi>rd  v.  Rice,  5  Cowen,  23.  lo  adopting  tbia  rule  thelli.  Gh.  90. 
courf  foUowed  Jordaine  and  Ldishbrooke,  7  D.  &  E.  597-601,  Jlrt.  8. 
A.  D.  1798,  and  rejected  Walton  t^.  SbeUy,  1  D.  &.E.  296,  Cm. 
A.  D.  178€^  though  in  this  case  of  the  Utioa  Bank,  the  court  -  v^>*>r«iii^ 
admitted  the  judges  in  New  York,  in  Winton  v.  Saidler,  3 
Johns.  Gas.  135,  A.  D.  1803,  had  followed  Wahon  v.  Shelly. 
So  did  Asbhursf,  J.  in  Jordaine  v*  Lashbrooke  ;  also  admitted 
the  rule  in  Walton  v.  Shelly  had  '  been  adopted  in  most  of 
the  United  States ; '  but  said  the  decision  in  Winton  v*  Said- 
ler was^  *  made  by  a  bare  majority  of  the  court.'  After  aU, 
after  forty  years  consideration  of  this  subject,  so  important, 
what  is  the  law  ?  Lord  Mansfield  was  a  man  of  a  great  and 
liberal  mind ;  Lord  Kenyon's  mind  was  of  a  different  cast. 
The  court,  in  the  case  of  the  Utica  bank,  did  not  notice  the 
rule  in  Walton  v.  Shelly  has  been  judiciously  narrowed  down 
and  confined  to  negotiable  instruments  actually  negotiated  in 
the  usuid  course  of  business.  Hence  saying  to  one,  who,  by 
bis  name  thereon,  has  sanctioned  it  as  good  and  current,  as 
coins,  you  shall  not  afterwards,  as  a  witness  contradict  your 
own  sanction  and  destroy  such  instrument  so  put  into  cirdula-  . 
tion,  aa  coins  are,  and  made  to  pass  in  business  into  the  hands 
of  men  who  know  nothing  of  its  origin.  See  this  whole  sub- 
ject at  large  in  the  10th  article  in  this  chapter  90.  In  Jor- 
daine V.  Lashbrooke,  Lord  Kenyon  did  not  put  a  proper  case, 
for  las  case  supposed  a  party  to  the  frauds  toury,  fye.  to 
cover  it,  objected  to  the  witness ;  not  so  is  the  spirit  of  the 
above  narrowed  rule.  The  object  of  that  is  to  protect  men 
strangers  to  the  fraud,  he.  into  whose  hands  the  instrument 
may  come  innocently  in  the  usual  course  of  business,  ignorant 
of  the  fraud,  usury,  &c.  Hence,  the  rule  is  not  applied  until 
after  the  negotieAle  instrument  is   actually  negotiated    and 

?assed  like  money  to  persons  knowing  nothing  of  its  origin, 
^he  rule,  well  understood,  does  not  allow  a  party  to  the  usury 
or  frauds  or  one  who  knows  it  when  he  takes  the  instrument j  to 
cover  the  taint  by  objecting  to  the  witness.  The  cases  decide 
the  witnesses  admissible  as  against  him.  See  said  art.  10,  and 
especially  s.  13. 

^  5.  But  if  A  sign  a  negotiable  note  as  agent  for  the  mak-  ^^^  ^q^ 
ers,  he  is  not  a  competent  witness  to  prove  the  note  usurious    q^j^^ 
in  an  action  against  them  by  the  endorsee.     In  this  case  Wain 
V.  Warlters  was  overruled. 

The  declarations  of  the  payee  of  a  note  made  before  he  Cravton  v. 
has  endorsed  it  may  be  given  in  evidence  in  an  action  by  the  ^J?*^^ 
holder  against  the  maker,  otherwise  made  after  he  has  endors-  41^7,^        ' 
ed  it.     So  his  declarations  after  the  note  is  drawn  but  before  id.  ai4. 
his  endorsement  of  it,  saying  it  was  given  for  a  gaming  debt,^]|[^^^^ 
were  admitted  to  avoid  the  note  in  the  endorsee's  hands.         cord,  241. 
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III.  Cb.  M.      Under  late  decisions,  a  witness,  whose  tmme  sj^mnM  on 

jtrt.  10.     negotiable  paper  may  be  received  to  prove  usaiy  in  the  io- 

Con*       ception.'    Note  was  made  to  Topliff,  or  bearer,  T.  was  the 

v^^v-^^   wimeas.     See  Tuthill  e.  Daris,  20  Johns.  385';  Winton  «• 

6  Cowen,28-  SaidloT,  3  Johns.  Cas.  185,  not  now  law ;  fumre^  see  ert*  8, 

Rice.    •  s.  1J>. 

^  13  con.  As  to  negotiable  paper  the  rule  in  ikci  is,  thai  a 
person,  whose  name  is  on  it  as  endcfrser,  &c.  shall  not  be  Ad- 
mitted a  witness  to  say  it  was  tainted  with  fraud  or  illegalitf , 
when  it  passed  firom  his  handi  m  anegoiiMe  sUOe.    Henee 
Water*  *i7     ^®  second  endorser  is  a  competent  witness  to  prol^  that  a 
JohM.  R.  vi6,third  endorser  had  said  tliat  be  received  and  discounted  the 
p.  188.  note  at  usurious  interest.     The  maker  and  payee  of  a  note 

agreed  it  be  void  and  returned  if  the  maker  did  not  take  eer- 
tain  goods  of  the  payee.     He  immediately  endorsed  it  to  the 
pit.  as  security  for  a  debt.     Held,  the  endorser  was  a  compe- 
tent witness  in  an  action  against  the  maker  to  prove  ^jU. 
had  notice  of  the  condition  on  which  the  note  was  gtoen^  and 
that  the  maher  did  not  take  the  goods  of  the  fayeCf  so  thai  the 
Baird    Codi-  **^^^  hecosnc  vet(/— KHit  of  the  comnMn  rule ;  but  iko  endorser 
ran,  4  Serg.  It  of  a  note  not  negotiated  until  after  the  day  of  p^vinent,  is  a 
B.  899.  competent  witness  to  invalidate  it.     The  rule  laid  do#n  in 

Walton  V.  Shelly  is  confined  to  negotiable  instruments  adfut/- 
u.  ly  negotiated  in  the  usual  course  of  business.     So  a  grantor 

in  II  deed  is  a  good  witness  to  invalidate  it.  4  Serg.  b  R.  497 
and  3  Dall.  506.  Other  cases,  16  Johns.  R.  70,  SOI ;  18 
do.  167  ;  20  do.  286.  It  seems  any  endorser  is  a  witness  to 
prove  a  note  void,  if  the  pit.,  when  he  takes  it,  knows  it  is 
taintedj  itlsgal,  or  of  no  validity.  In  such  case  there  is  no 
reason  for  protecting  him. 

2  Greenl.  199-     ^  23.  The  endorsee  sues  the  acceptor  of  a  bill  of  ex- 
^*r^^  *'    change,  the  drawer  is  not  a  witness  for  the  ph.,  because  the 

Mc  Leilen  *j°.,.  ,,  ,  j.^^tj 

ai.  drawer  is  Imfole  to  damages,  mterest,  and  costs,  if  the  pit. 

calling  him  shall  fail. 
Art.  11.  ^4  con^    So   a  stockholder  in  a  bank   is  a  competent 

Con.         witness  (rfter  he  has  conveyed  away  his  shares,  though  to  bis 

daughter  at  a  distance,  and  without  her  knowledge^  the  deed 

being  delivered  to  the  cashier  for  her  use.     Smith  e.  Bank  of 

W.  5  Serg.  &  R.  318. 
6Cowen,27-       ^  10  COR.  One  whose  name  has  been  forged  is  a  compe- 
Jf  Dcan^**^^*  tent  witness  on  the  trial  of  the  indictment  to  prove  the  forgery. 

Otherwise  in  England;  there  the  objection  rose  from  con- 

founding,^  formerly,  interest  in  the  question  with  interest  in  the 

cause. 

3  Har.  Sl  Me     ^  34  con.  A  trustee  who  sold  a  wharf  is  a  witness  to  prove 
li.  iSf^aa.    ji^  BeUing,  he  excepted  the  cannon  buried  in  it.     Was  in  a  re- 
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l^vin  for  the  oaaaoi^  and  the  witness  yfns  not  a  party  to  theUI.Cii«90« 
aetioD»  An*  11» 

A  mere  naked  trustee  is  a  competent  witness  in  a  contrcH       Cm. 
versy  in  which  a  creditor  seeks  to  set  aside  a  deed  on  the    >^^n^«^ 

ground  of  fraud.  i^f"^  *^ 

^  1  ton*  But  ch.  127,  a.  2,  s.  24,  distinctions  as  to  wills  m^^   ^2 
of  real  and  personal  estate,  and  where  it  is  said  a  minor  four-    q^^ 
teen  years  of  age  may  make  his  liriU  of  personal  property. 

To  constitute  a  wiU  it  is  not  necessary  the  aniimo  testandi 
appear  on  the  face  of  the  paper.  1  Mc  Cord,  430 ;  and  517, 
there  are  no  set  form  of  words  prescribed  for  a  will.  4  Rand, 
585-596,  the  probate  of  a  will  cannot  be  questioned  after 
seven  y^ars,  no  person  in  that  time  appearing  to  contest  it  { 
2.  It  seems  if  two  of  the  three  attesting  witnesses  to  a  will  of 
lands  reside  out  of  the  State,  and  cannot  be  had  by  legal  pro- 
cess, the  win  may  be  proved  by  the  third  witness.  He  prov- 
ing the  attestation  of  the  other  two.  The  statute  mode  does 
not  take  away  any  mode  that  before  existed. 

One  of  the  subscribing  witnesses  to  a  will  is  sufficient  for  the  J»ckfon  v,  Le 
ph.  if  he  can  prove  all  the  solemnities  required  by  the  statute. ^hiM!R.^KS. 
But  if  the  one  caHed  can  only  prove  his  own  signature,  other 
witnesses,  if  living,  must  be  produced,  or  if  they  are  dead,  their 
handwriting  and  that  of  the  testator  must  be  proved^  axid  it  is 
then  a  question  of  fact,  whether,  under  all  the  circumstances, 
all  the  requisites  of  the  statute  have  been  complied  wiUi :  2. 
One  of  the  witnesses  to  the  wilt  was  called  and  proved  his  own 
signature,  and  that  of  another  subscribing  witness  who  was  dead 
but  the  witness  had  lost  all  recollection  of  the  facts  and  circum- 
stances of  the  execution  of  the  will,  and  had  no  knowledge  of 
the  testator ;  held,  not  sufficient  proof,  but  that  the  third  sub- 
scribing witness,  who  was  living  within  the  jurisdiction  of  the 
court,  ought  to  be  produced.  Jb  proving  a  will,  the  general 
principle  is  that  the  evidence  must  prove  that  all  the  requisites 
of  the  statute  have  been  complied  with ;  and  one  of  the  three 
witnesses  to  the  will  is  this  evidence  if  he  can  remember  and 
state  them  all. 

^  2  con.     When  all  the  witnesses  to  a  will  are  legatees,  none  2  Bay  448. 
of  them  can  prove  it  unless  a  release  be  given  by  one  of  them 
of  aB  of  his  claim  under  it.     In  a  trial  of  a  land  cause  where  a*  ^^^°*'  *•  *'.' 
party  produces  a  will  on  which  he  relies,  it  is  enough  he  call  and 
examine  one  of  the  subscribing  witnesses.     Proof  of  all  the 
circumstances  by  one  of  them  is  sufficient.  If  the  opposite  party  ^ 

would  invalidate  the  will  he  may  call  the  other  witnesses.  1 
Nott  &  McCord,  326,  where  the  ordinary's  proving  a  will  is  not 
sufficient. 
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III.  Ch.  90.     ^  ^  ^^'     I(  ^  ^he  duty  particularly  incumbent  on  the  wit-» 

Art.  12.   nesses  to  a  will,  both  to  attest  the  fact  of  signing,  also,  the  state 

Can,       of  the  testator's  mind  'at  the  time  of  his  executing  bis  will. 

s^^'s^^^^    Two  of  the  witnesses  being  dead,  and  the  third  out  of  the  state, 

1  Bay  886.      enough  to  prove  their  handwriting  by  any  credible  witnesses. 

1  McCord  74.  The  sanity  of  the  testator  is  always  to  be  presumed.    The  con- 

1  Coo.  R.  225.  trary  must  be  proved ;  but  if  once  insane,  then  his  sanity  must 

be  proved  by  the  party  alleging  his  sanity. 
1  McCord  226.  ^  wife  may  make  a  will  wi&  her  husband's  oonsent,  and  to 
hii  prgudictf  as  then  no  restraint  nor  influence  can  be  pre- 
sumed. 
}SI^M^  ^  ^*  The  probate  of  a  will  is  conclusive ;  as  to  lands  de-- 
DabUn  9.  ^^^  ^^  '^  ^^  ^^  ^  chattels ;  so  is  the  filing  and  recording  of  a  will 
Chadboum.     made  in  another  State  or  country. 

1  P'(^  R  ^  ^^'  ^^^*  ^^^  ?^  ^^^  ^"  ^^  demandant's  own  seizin, 

114^117,         '^*     Held,  1.  A  will  not  proved  is  no  evidence  to  prove  title 
Shumway  v.    to  .land  :  2.  Nor  can  one  claiming  under  it  prove  it  was  firaudu- 
Holbrook.       lently  destroyed,  and  give  evidence  of  its  contents  :  3.  A  will 
may  be  proved  to  establish  title  to  real  estate,  though  the  testa- 
tor has  been  dead  more  than  twenty  years :  4.  If  an  heir  enter, 
shewing  bv  his  acts  or  words  he  means  to  exclude  his  co4ieir8, 
16  Masi.  R.    he  is  an  abator :  5.  But  without  them,  his  entry  accrues  to  the 
^^'  benefit  of  all  the  co-heirs. 

1  Pick.  R.  192,  ^  30.  An  appeal.  Sec.  In  an  attempt  to  set  aside  a  wiU  on 
Atkina,  appt  the  ground  of  insanity  and  undue  influence,  evidence  was  ad- 
aL^pptT."  mitted  of  the  declarations  of  one  of  the  executors,  a  legatee 
and  a  party  to  the  record  as  to  facts  that  occurred  when  the 
will  was  made. 
I  Pick.  R.  586  ^  ^^-  *^  revocation  to  be  used  muit  be  proved.  Appeal  from 
-649,  Sarah  a  probate  decree  approving  a  will,  &c.  Held,  1.  An  instrument 
Laughton,  purporting  to  be  a  will,  with  a  clause  of  revocation,  cannot  be 
li&xu.  ofl!ered  in  evidence  as  a  revocation  only  without  a  probate :  2. 

When  a  will,  after  general  notice  iti  the  usual  manner  to  all  per- 
sons interested,  is  disallowed  at  the  instance  of  an  executor  and 
devisee  in  a  former  will,  the  heir  at  law  is  bound  by  the  decree  : 
3.  An  heir  at  law  attempting  to  set  up  a  subsequent  instrument 
as  a  revocation  on/y,  must  do  so  when  it  is  offered  for  probate 
1  Bay,  464      as  a  will,  or  he  will  be  barred  if  be  have  notice,  sembk. 
8  Pick.  R.  67-     ^  ^^*     ^  made  his  will,  and  afterwards  annexed  a  codicil ; 
.69,  Clark  v.     this  was  fi^udulently  torn  oflfand  destroyed  ;  the  court  admitted 
Wright,  ex*r.  g  paper  to  be  proved,  to  be  a  copy  of  the  codicil,  and  estab- 
lished it.   The  facts  were  found  by  a  jury ;  cases  cited — ^Cowp. 
87,  Toller's  Law  of  Executors  and  Administrators,  74-462 ;  1 
Bay  464 ;  1  P.  W.  731 ;  7  Ves.  Jr.  372. 
.1  Pick.  874.        ^  33,  Tlie  testator  wrote  and  signed  his  will,  but  not  attested. 
Very  r.  Very.  ^^^  j^^  g^^^  ^j^^  remainder  of  his  property  of  whatever  name 

or  nature,  &c.  On  the  back  he  had  written — P.  S.  ^  I  appoint  my 
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(atber,  Jno.  Veiy,   executor  of  the  within :   tlio  situation  of UL  Ch.  dO. 
my  property  i4  as  follows,  viz.'  itfi.  all  personal.    Decided  the   jjrt,  12. 
will  did  not  purport  a  disposition  of  both  real  and  personal  pro-      Can. 
perty,  so  need  not  be  attested.  v^*v>^ 

^  34.    The  execution  of  a  third  will  is  a  rerocation  of  the  1  Bay  464 ;  2 
two  former  wills,  though  the  last  will  be  lost  or  mislaid,  in  which  N^  &  Mc 
case  parol  evidence  of  its  contents  is  admissible.      Any  the  ^^^''^*  ^^' 
least  burning,   tearing,  be.  animo  revocandij  is  revocation  in 
compliance  with  the  statute ;  and  if  the  testator  do  so,  and  it 
appears  he  meant  to  make  another  will  and  did  not,  the  former 
will  is  not  re-established.  P-  272. 

§  35.  A  will  is  duly  proved  in  a  probate  court,  and  burnt  by  3 1^^^^  ^^__ 
the  enemy,  with  the  book  in  which  recorded,  its  contents  may  169,  Smith, 
be  proved  byparol  evidence,  and  at  common  law,  as  well  as  on  J^^*  ^-  Carter, 
the  statute.    The  fact  of  its  having  been  recorded  was  proved  by    ^' 
a  regular  certificate.   The  parol  evidence  was  to  prove  in  eject* 
ment,  it  contained   a  devisee  of  the  land   in   fee  in  question. 
Brent  v.  Doe,  Gilm.  21 1,  was  the  case  of  a  will  suppressed 
and  not  recorded. 

§  36.  One  subscribing  witness  to  a  will  swore  he  saw  the 
testator  sign,  &C.,  and  that  he  attested  the  will  in  his  presence, 
and  that  the  other  witnesses  were,  also,  present,  and  subscribed 
their  names  in  his  presence,  and  in  the  presence  of  the  testator. 
Held,  sufficient  proof  the  testator  executed  the  will  in  the  pre-  Ha^JSSf^i''* 
sence  of  all  the  witnesses.  HcConi/272. 

^  37.     Where  the  witnesses  in  a  will  are  dead,  their  hand- 
writing may  be  proved  to  establish  the  will.    It  is  not  necessary  SampMo  v. 
a  will  of  personal  property  be  attested  by  two  witnesses,  nor^JJt*  ^  *** 
any,  indeed,  if  in  the  handwriung  of  the  testator,   and  that  can 
be  proved.    White  v.  Holmes,  1  McCord  430 ;  revoking  wills, 
2  Nott  b  McCord,  272-482. 

^  36.  Though  the  statute  requires  the  attestation  of  two  wit- 
nesses, yet  one  is  competent  to  prove  the  acknowledgment  and 
sanity  of  the  testator,  and  the  attestation  of  both  witnesses  in 
his  presence,  especially  where  the  other  witness  is  out  of  the 
reacn  of  process.     Though  the  statute  authorises  a  dedimus^  nerjT  Ijtt  ""^" 
yet  this  does  not  exclude  other  evidence  to  prove  a  wiU.     So  i3o'. 
the  testator's  presence  when  the  witnesses  subscribe,  may  be  p^*"?  ?\3^' 
proved  by  other  evidence.  187. 

^  39.  A  will  was  executed  in  a  foreign  country,  and  a  copy 
of  It  sworn  to  be  a  true  copy,  by  one  of  the  attesting  witnesses ; 
who  also  swore  that  the  testator  was  of  sound,  disposing  mind, 
and  that  the  will  was  acknowledged  by  him  in  the  presence  of  Elmendorf  v. 
the  other  subscribing  witnesses.     The  will  was  held  to  be  ad- 2tt479.*'' ^ 
missible. 

J  40.     Petition  for  partition  on  the  statute  1  R.  L.  507 —  !>«  ^  «tlje" 
dete.  pleaded  non  ienent  tunrnti/,  and  annexed  the  will  of  Benj.  ^uim^Toiir. 

VOL.  IX.  39  en. 
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in.  Gh.  90.  BroWn,  senior ;  a  witness  proved  the  roakiog  and  eatecutkm  ki 
Art.  13.  due  form,  and  its  being  put  into  his  possessioo,  and  ics  return  to 
Con.  the  testator,  and  othera  proved  the  will  could  not  be  'femid-; 
N^iv.^,/  pits,  claimed  as  hii  heirsy  &c. ;  defts.  as  their  estate  under  hk 
will.  Points  decided :  first.  One  of  the  subscribing  wiineases 
to  a  will  of  land  may  prove  its  execution  on  a  trial  at  law,  and 
this  though  the  will  be  lost,  or  not  produced  in  court :  d.  Where 
a  witness  to  a  lost  will  proves  its  due  execution  by  three  wit- 
nesses, but  has  forgotten  the  name  of  one  of  them ;  but  fainritig 
no  donbt  he  was  a  competent  witness,  this  adjudged  euflkieot* 
Several  points  as  to  revocations  of  wills :  |eneraUy  the  confe»- 
mn  of  one  pH.  or  deft,  affects  only  himself,  unless  tbeyare  his 
partners  :  So  of  admissions  :  a  search  for  a  ivill,  tic.  may  be 
proved  bv  a  party  in  a  cause.  Verdict  below  for  fte  defts; 
new  trial  granted,  because  it  was  not  proved  due  seiarcli  bad 
been  made  for  the  will. 

^iHmTs^i^-  ^  ^^*  EJ®^^^®"^*  ^^^^9  ^  P^^^  *®  executioti  of  a  will,  it 
enrtti-28i7*  ^  ^^  enough  to  account  for  the  absence  of  the  three  -witnen^ 
subscribing,  to  prove  the  handwriting  of  one  of  them  onty,  but 
there  must  be  proof  of  the  handwriting  of  all  three ;  that  of  the 
testator  would  be  proper  to  be  left  to  the  jury :  2.  To  entitlea 
will  thirty  years  old  or  more  to  be  read,  there  muM  be,  under  it, 
possession  for  the  time,  at  least  of  a  part— other  prooft. 

6  Cowen,  377-383 ;  the  case  of  a  lost  will :  die  sathe  will  ns 
in  Dan  v.  Brown,  s.  40. 
1  Rand.  108—     The  testator  left  one  will  in  Viipnia,  first  made,']tod  ainother 
li*'»^*"iSil»  *"  England.     On  this,  the  executor  look  administration,  in 
l^^**'**         England.     Held,  this  did  not  ipso  faeto,  repeal  letters  of  ad- 
ministration, granted  in  Virginia  on  the  first  will ;  but  the  Eng- 
lish executor  must  first  qualify  by  giving  bond  and  security  as 
the  law  directs.     The  will  made  m  England  wais  recorded  in 
1785,  in  the  county  court  of = Hanover,  in  Virginia,  on  the  pro- 
duction of  a  transcript  of  the  will,  with  the  piobate  thereof  du^ 
certified  according  to  the  laws  of  (Sreat  Bntian.    What  is  evi- 
dence as  to  a  Tvill ;  1  Rand.  131-164. 


CHAPTER  XCI. 

ISSUES,  PROPER  EVIDENCE  ON. 

^^Z*  ^*  ^  ^  <t>n.  Jfon  assumpsit  and  not  guihy,  substantially  the  same. 

^^-  2  Bam.  &  Cres.  662. 

On  noil  aisumpsity  the  deft  may  prove  the  pk.  is  an  insolvent 

«u^  J,  B  debtor,  and  has  assigned  his  properQr  to  trustees  for  the  use  of 

JjJT*'**-  his  creditors* 

Am.  4.  ^  16  <»^»  ^®  pit*  insured  $2000  in  bis  policy  on  freight. 
Cvn* 
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He  brought  an  actkn  (^deU.    8  Wheat  294-312,  Hughes  v.  HI.  Ch.91. 
Union  Insuraoce  Company.    Held,  he  could  recover  the  sum    jirt.  4^ 
really  due  tO:  him,  and  remit  the  remainder ;  and  2  Lord  Raym.       Cam. 
814,  United  States  «.  Colt,  1  Peter,  Jr.,  R.  145 :  see  6  Wheaton,    s^^rv^ 
appendix,  17-24. 

^  2  con.  So  if  A  be  tenant  in.  common  with  B,  and  A  and  Art.  8. 
C  are  sued  in  trespass,  qu.  d.Jr.j  C  may,  on  the  general  issue.    Can, 
give  A's  license  in  evidence,  but  not  B's,  the  pit.      4  Pick. 
127,  128. 

^  12  am.  A  license  to  enter  on  land  is  not  an  interest :  2*  i  Cowen,  5S8 
It  is  a  mere  authority  persond  to  the  grantee,  and  revocable  at~*^^* 
the  will  of  the  grantor :  3.  It  is  not  a  iiwy,  which  is  a  real  or 
chattel  ifUerat  according  to  its  duration.  Trespass,  oicare 
e/onnMi,  &c. ;  plea,  a  license  to  carry  wood  over  the  pit's,  land. 
Verdict  for  the  pit.,  seventyfive  cents.  Held,  the  jreehM  or 
title  to  land  did  not  come  in  question.  No  costs  for  the  pit.  Ph. 
sued  in  the  common  pleas. 

§  16.  Under  a  replication  of  de  injuria  to  a  plea  of  son  assault,  ^  n.  H.  R«p. 
the  pit.  may  offer  evidence  that  the  deft's.  assault  was  excessive*  ssa. 


CHAPTER  LCU. 

QU&TER.  EVIDENCE  OF. 

^  1  con.  After  nul  disseism  pleaded  in  a  writ  of  entry,  by  tenant  Art.  1. 
in  common,  proof  of  actual  ouster  is  unnecessary.     1  Pick.  R.    Can. 
318-'-^9. 

^  Tl  con.  If  the  lessor  acquiesce  in  the  tenant's  paying  the^o  Johii0.R.6. 
rent  to  a  third  person,  this  makes  an  attornment  vahd.    After  J<»w«-Clttk> 
the  mortgage  is  forfeited,  the  tenant  of  the  mortgagor,  in  posses- ^'^'^'^^  ^ 
sion,  continuing  the  mortgagor's  lease,  may  attorn  and  take  a 
lease  from  the  mortgagee ;   and  if  the  mortgagor  sue  him  tof 
rent  under  his  lease,  he  may  set  up  the  attornment  as  a  legal 
defence  :  ouster  where  presumed.    1  Harris  b  Mc.  H.  281- 
297,  54  to  531 ;  and  ch.  191,  a.  2,  s.  8,  a  good  case. 


CHAPTER  LCm. 

PAROL  EVIDENCE. 


^9.  If  an  attorney,  m  writing,  agree  to  take  into  partnership.  Art.  1. 
in  the  business  of  an  attorney,  one  then  not  admitted,  and  no    Con. 
time  was  expressly  fixed  when  the  partnership  was  to  com- 
mence, held,  it  commenced  from  the  date  of  the  agreement :  2 
That  parol  evidence  was  properly  admitted  to  show  A  was  not 
.  an  attorney  when  the  agreement  was  made :  3.  That  parol  evi- 
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HI.  Cb.  OS.  dence  could  not  be  received,  to  show  the  agreement  was  not  td 

Art.  1.     take  efiect  until  A  should  be  duly  admitted,  for  that  Would  aiake 

Can.      the  agreement  different  from  what  it  purported  to  be,  tiz.  t  tn 

^.^p^^*^^    agreement  for  a  present  partnership.     5  Bam.  b  Cres,  lOS-* 

110,  Williams  v.  Jones. 

A  cannot,  by  parol  agreement,  have  a  right  to  dig  and  use  a 

5  Bvn  k.       ^^^^  *n  n^y  land ;  but  such  agreement  must  be  in  writing.    Pa- 
Cres.221.       tent  ambiguity,  2  N.  H.  Rep.  75,  326,  389. 

^10.  Assumpsit  for  goods  sold  and  delivered :    plea  never 

promised.     The  ph.  called  A  as-  a  witness  to  prove  the  deft. 

liable :  A  on  the  voir  dire  admitted  he  was  liable  with  the  deft. 

«^--j  •,       -^  admitted  the  deft..  A,  and  others  were  partners.    It  was  ad- 

Cml^fiUss,  "fitted  he  was  interested,  but  might  be  called  by  the  fdt.,  fi>r  he 

Br«ckett  v,    '  was  interested  against  the  pit's,  recovery,  for  if  the  jdt.  recover- 

Wier.  ed  against  the  deft.,  A  as  a  partner  must  contribute. 

Art.  3.        ^  I  con.  In  cases  of  frauds  and  mistakes^  parol  evidence  is 

Con.  clearly  admissible  of  what  passed  before  or  at  the  execution  of 

the  instrument  in  drawing  it.    Christ  v.  Diflbnbacb,  1  Serg.  b 

R.  466. 

Assumpsit  J  endorsee  against  the  endorser,  on  a  note  endorsed 

Hill  V.  Ely,  6    ^  blank :  the  deft.,  by  parol  evidence,  may  show  the  ph.  re- 

S«rg.  &  R.'     ceived  the  note  under  an  agreement  that  he  would  not  have 

^^'  recourse  to  the  endorser. 

If  a  party  be  not  able  to  produce  a  paper,  in  order  to  admit 

parol  evidence  of  its  contents,  it  must  be  made  to  appear  he  has 

made  proper  exertions  to  obtain  it.    In  an  action  for  a  libel,  parol 

evidence  was  not  admissible  of  the  contents  of  a  depositioQ,  sent 

^         p       to  the  governor  of  the  State,  containing  charges  against  a  pliblic 

ian^2S«^.'  officer,  though  the  court  had  refused  a  duces  tecum^  and  the 

6  R.  29— SI.  governor  had  refused  to  deliver  the  deposition  to  the  ph. 

1  M*Cord,  407.     ^  2  con.  In  an  action  on  a  note,  to  which  nan  assumpsit  was 

pleaded,  the  deft,  may,  by  pcur^d  evidence,  prove  the  note  was 

given  for  a  tract  of  land,  the  lines  and  boundaries  of  which  were 

fraudulently  misrepresented  by  the  vendor. 

1  Rand.  166—     A  parol  agreement  for  land,  followed  by  a  part  performance, 

171.  enforced  in  a  court  of  equity. 

1  Hop.  Ch.  R.  Mortgage  in  form  for  $1000,  parol  evidence  not  allowed  to 
J|*~i«4,  prove  it  was  for  the  reconveyance  of  a  lot  of  land.  No  fraud, 
adm'x.V  Lan-  accident,  mistake,  or  surprise  alleged.  Ii  cannot  be  allowed  de- 
sing  &  al.       fensiveltfy   nor  to   prove  an  independent  collateral  agreement. 

Numerous  cases  cited. 
2^.  H.  Rep.  Parol  evidence  is  admissible  to  explain  and  qualify  a  warranty 
as  to  a  bill  of  parcels :  but  generally,  a  written  instrument  can- 
o  ^  0  n  not  1>^  explained  by  parol  evidence,  unless  it  refers  to  something 
(i07.6O9.  (tenors^  so  ambiguous  as  to  require  explanation. 
Cooke,  481.  If  A  have  a  deed  of  land  from  B,  and  omit  to  register  it  in 
time,  and  then  B  gives  another  deed  to  C,  of  the  same  land. 


I^AROL  EVID£NCE.  309 

&nd  this  is  duly  registered,  and  afterwards  an  act  is  passed,  re-QI.  Ch.  99i 
viving  A's  right  to  register  the  deed  to  him,  under  which  act  it   jirt^  3. 
is  actually  registered,  A's  deed  holds  the  land.    If  registered  on       Cam. 
an  acknowledgment  made  after  the  time  it  purports  to  bear  date, 
parol  evidence  is  admissible,  to  prove,  in  fact,  where  it  was 
executed  and  delivered. 

Parol  evidence  admitted  to  explain  writings.    1  Const.  Rep. 
68-78;  2M'Cord,  680. 

^  6  ccn^  Where  an  agreement  concerning  the  sale  of  real  estate  8  Greebl.  840- 
is  contained  in  two  papers  separate,  neither  of  which  contains  in  fJ^^T^ffih 
itself  any  reference  to  the  other,  parcl  evidence  is  not  admissi-tol. 
ble  to  prove  their  connexion:   2.  The  doctrine  of  part  per- 
formance, is  not  admitted  except  in  courts  of  equity.    The  action 
was  a99ump9%t  for  the  price  of  two  pews  in  a  new  meetinghouse, 
built  by  the  pits.     Second  count  on  a  special  agreement ;  third 
count  the  same,  with  interest.     Plea,  non  ansumpnt.     Deft. 
paid  for  the  gallery  pew.     Held,  also,  pews  are  real  estate.        11  Eut  140. 

Oath  as  to  slaves  presumed,  after  twenty  years'  possession  la  'Vbeat  690 
of  them.  — flM. 

Assumpsit  on  a  written  agreement j  dated  June  20,  1820,  byFroft&  Smith 
which,  the  deft.,  for  value  received,  promised  to  pay  the  pits.,  J^*'^*'**^. 
on  demand,  four  hundred  and  fortyeight  gallons  of  whiskey.  499^^'      * 
Deft,  proved  in  defence,  by  parol^  before  the  written  agreement 
was  executed,  he  had  become  surety  with  the  pits.,  for  a  debt 
they  owed  in  New  York,  which  he,  the  deft.,  paid,  after  the 
assignment  of  the  agreement.     When  it  was  given,  he  objected 
on  account  of  his  being  holden  to  pay  their  debts  in  New  lork. 
But  both  pits,  replied,  that  thev  would  not  dispose  of  ttie  agree- 
ment or  call  for  the  whiskey  till  those  debts  were  settled  by  the 
pits.     He  then  signed  the  agreement,  and  after,  they  repeated 
the  declaration.     Held,  this  parol  agreement  was  void  though 
for  valuable  consideration,  as  it  went  to  vary  the  written  one. 

Important  question  of  insanity  when  the  testator  made  his  1  Hop.  Ch.  R, 
will,  was  tried  by  a  jury.     Those  who  expected  the  will  or  ^^^®— ^^*- 
papers  to  be  presented  to  the  surrogate  for  probate,  entered  a 
caveat  against  proving  it.     He  proved  it  in  April,  1824.     Ap- 
peal to  the  court  of  chancery^     The  main  question  argued, 
was,  if  this  court  could,  by  law,  direct  an  issue.    The  chancel- 
k)r*s  opinion,  the  court  could  direct  it.     *  The  jurisdiction  fop- pp.  109—115, 
merly  possessed  by  the  court  of  probate,  is  transferred  to  the 
court  of  chancery,'  and  ^  may  be  exercised  here,  in  the  course 
of  procedure  usual  in  the  court  in  other  cases,  unless  a  special 
moide  is  expressly  prescribed   by  law;   but  no  such  special 
method  is  prescribed.' 

^  12  eon.  Administrators  conveyed  lands  to  the  ph.,  with  16  Man.  R. 
covenants  of  warranty,  except  all  mortgages  made  by  the  intes*  n*— US. 
tate,  and  recorded  :  were  three  such,  and  one  absolute  convey- 
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UL  Chw  99te  Mce  of  a  pan :  all  reoardedw    M  U>  tfae  absolve  deed,  oo  ibe 
wiri.  3^       face  oC  it  theve  w««  a  bond  of  defeasaBOe  not  veeordedi  (was 
Con.        before  |8Q3.)     IVo/  eyideoee  adouited,  the  pit.  kaeiv  of  iaid 
v^^^^.^^    bood  before  he  pwH^ased  of  the  administrators. 

One  may  prove  the  receipt  obtained  by  misvepresentaiioB.  4 
Har.&cMc.H.  219-221. 
8  Oreeni.  S0S-  2B  con.  Where  the  parties  have  reduced  ibis  ooDtract  to  nsrit- 
^>^^|^|*^<^king,  the  written  instrument  alone  is  to  be  resorted  lo  for  the 
measure  of  their  liability ;  and  if  the  writing  amounts  to  a  deola- 
tion  of  trust,  ita  extent  is  to  be  gathered  from  the  writia^  only, 
uninfluenced  by  parol  testinoony,  and  especially  if  the  wvitiog  pe 
under  seal. 

lir^'^^' ^'        ^  ^^'  ^'  ^^  Jester,  be.    Parol  evtdisoce  is  not  admisriUe  to 

show  an  execution  on  which  a  levy  and  sale  of  goods  had  heea 

made,  bad  been  withdrawn,  and  the  Ijsvy  abandoned  by  the  ph» 

in  opposition  to  the  flherbSfs  deed.    So  parol  evidenofi  is  not 

admissible  to  riiow  the  land  was  sold  under  a  diflmnl  judgmenl 

20  and  execution  from  those  recited  in  the  deed ;  but  it  is  admissi- 

I.  ble  to  show  fraud  in  the  sale. 

Wif  «.  Adsni^  ^  48.  A  deputy  sheriff  had  the  deft,  in  custody  oo  a  ca^  w.^ 

tii^''^  ^  ^  ^^*  ^^^^  ^  officer  a  writing,  stating  he  wished  hhn  to 

Aow  the  deft,  as  much  iodulgeoce  as  be  oould,  with  saftty  to 
himself,  and  without  haaarding,  in  any  way,  the  debl^  IteMt 
the  writing  being  abiguous,  Pjotrol  evidence  of  the  oooaersatioD 
between  the  pit.  and  the  officer  at  the  time*  and  of  eoUateffal 
extraneous  circumstances,  to  ascertain  the  nature  and  exlient  of 
the  indulgence  intended  might  be  shown  to  the  deft.,  was  ad- 
missible. 

^  49.  Ij09t  papers.    As  to  papers  lost,  there  is  a  distinction. 
If  th^  have  ceased  to  be  of  any  value  or  any  evidence  of  title, 

RMt  18  Johns.  ^®  sbghtest  proof  of  loss  from  lapse  of  time  is  sufficient  to  let 

R.  60;  16  do.  in  MTo/  evidence  of  the  contents  :  2.  If  mtmunsiUf  of  tide,  the 

*^'  rule  of  evidence  is  more  strict. 

^50.  As  to  lost  papers  there  is  a  distinction,  in  regard  to  the 
tribunals  to  decide.  The  evidence  of  lost  papers,  to  let  m  such 
parol  evidence,  is  addressed  solely  to  theyu^e  trying  the  cause, 
who  alone  decides  if  sufficient  to  authorise  secondary  evidence, 
and  in  this  case  he  may  admit  the  evidence  of  an  interested 
witness,  or  even,  it  seems^  that  of  a  party  in  the  cause,  to  prove 
the  loss  of  the  deed,  or  other  collateral  fact :  Chamb^rlain  v. 
Gorham,  20  Johns,  R.  144 ;  16  da  193,  as  to  a  will  lost;  16 
Johns.  R.  193 ;  a  note,  8  do.  149.  The  defu  may  prove  a  bill 
of  sale  of  a  ship,  ahsoluit  on  the  face  of  it,  is  a  mortgage,  when 
sued  for  wages,  be. ;  18  Johns.  R.  169  ;  where  the  other  party 
possesses  the  instrument,  strict  evidence  of  the  contents  is  not 
required ;  do.  380 


PRESUMFITVi:  EVIDENCE.  81 1 


^  51)  Pnfol  ^debce  of  tn  agreemM  tbtt  the  diirtdiii^  KnelQ.  CM,  gg^ 
of  two  iraots  of  land  tOmdd  be  chtaged*  Is  not  admiaiible :  1     jfrL  8. 
lilt.  66 ;  oorlo  sImw  ariMtratora  mistobk  the  kmr.   p*  9S3. 


CaHPTER  CXIV. 

PRESUMPTIVE  EVIDENCE. 


^  1  ecfft.  fijectment  for  several  tracts  of  land  m  Maryland  Art.  1. 
one  called  enlargement.     The  pit.  produced  a  bertificale  df   Con.* 
fUtrveT'  made  -fdr  John  IsiMl,  Januaty  10,  i7S0,  oil^  hukidred 
adres,  and  a  gnlnt  to  bim  July  10,   1^24,  and  bis  devise  ;    i 

dUreofdafed  Janiiafry  IS,  1793,  duty  proved  Jiaroh  11, 1798, 
tb  his  tvro  SODS,  and  several  mesne  convey  atiees  from  thetn  to 
the'plt's.  lessor.  John  IsHiel  died  before  said  grant  or  paftetK 
issued,  so  it  was  void.  Held,  tho  jury,  if  tliOy  found  posses* 
siOn  had  been  under  the  title,  might  and  ought,  from  4he  great  ^^<2^^^^ 
length  of  time,  to  presume  a  patent  to  the  sons.  Action  was  cmf  vlilAir* 
in  1799.  ^«»^- 

tf  A  claim  'a  lot  Of  wild  tsnd  and  piy  taxes,  kc.  for  seventy  i  Oreeoi.  n- 
years,  the  jury  may  presume  a  deed,  though  he  never  actually  jj'^  MbriSl. 
occupy,  and  where  no  adverse  claim  for  those  yeai%. 

After  twenty  y^rs  frokn  the  partitiOB  Of  land  between  pro-2  N.  H.  Rep. 
prietors,  it  will  be  presumed  the  aflvertiseroettts,  be.  were  le*  ^^' 
gal,  if  possession  has  in  general  conformed  to  the  doings  of 
the  meetings.  1  Phil,  on  Evid.  119 ;  10  Mass.  R.  105,  Col- 
man  V.  Anderson  ;  3  Mass.  R.  899  ;  7  do.  483  ;  1 1  do.  227  ; 
7  Wheat.  69  ;  2  Nott  &  Mc  Cord,  114. 

If  a  person  has   been  absent  many,  say  fifteen,  years.  Art.  3. 
aoid  sot  heard  of,  abd  no  oircum$taqce  ^appears  to  account  for    Con. 
bis  alMenee,  the  jui^  ought  to  presume  fats  death.  3  Secg.  U 
R.  490,  Miller  baU^.  Beates. 

4  '^*  'A  grint  is  presumed  after  «•  parish,  in  a  wellsettleds  Stig.ltR. 
oouotry^  baa  occupied  a  ipiece  of  ground  •ninety  ye^rs  Cor  a  ^''^' 
meeting 'house  and  a  biiryii^Mrd. 

'  What  circumstanoes .  juatify  the  preeumption  of  a  deed,  is4  Binn.  4i6. 
matter  of -law^  and  it  is  the  d«ity  of  the  court  to  give  an 
opiokMi,  whether  the  facts:  proved  will  justify  the  presumption. 

4  <B.  Aneaieeutor  of  a  mortgagee,  under  a  power  from  a 
mortgagor,  sells  the  land  to  A,  a  deed  executed  to  him  aX, such 
sale,  nineteen  years  after  the  sale,  was  deemed  good  by^  rela- 
tion, there  being  nointerveningri^^ht,  and  tbe  court,  after  so 
nsady  years,  presumed  ibat  a  ^d^ed  was  given  at  the  time  of  DooUttie  v. 
tbe'Safo,  wben  it  was  proper  to  bet  given,  i»d  tbat  it.  was  loati  j^^'^^H 
andiithat'tile  dieed  afterwards  given  fwas  for  greater. caution.     4S.— sdo.  129. 
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III.  Ch.  94.      $  ^-  Rent  due  by  indenture  is  not  within  the  act  of  limita* 

Jlrt.  3.     tions  ;  but  after  twenty  years  from  the  last  payment,  payment 

Can.       of  the  rent  is  presumed.     This  presumption  may  be  rebutted 

v^PV'-^    by  circumstances.     Debt  presumed  to  be  paid  from  the  cir- 

BaUey  v.         cumstance  the  creditor  omitted  to  offer  it  m  set-off  when  he 

Jactoon,  16     might  have  done  it  if  not  paid.     Henry  v.  Brown,  19  Johns. 
JohiiB.  R.  210.  p  ®rtrt  '^  -  ^  ' 

^10.  The  presumption  arising  from  lapse  of  time  is  mere- 
ly a  presumption  of  fact  which  may  be  repelled  by  other  facts. 
1  Littell,  59. 
Abraham  v.         ^  11.  In  the  case  of  slaves  brought  into  Virginia  from  any 
Mat^wa,  6    of  the  United  States,  before  the  act  of  1 792,  the  fact  of  the 
roaster  having  taken  the  oath  required  by  law,  within  tea  days 
after  removal,  will  be  presumed,  after  the  lapse  of  twenty 
years'  possession,  without  claim  of  freedom  on  the  slave's 
part,  but  the  pre$umptian  may  be  avoided  by  circumstances, 
and  infancy  is  a  circumstance  of  this  effect,  though  not  con- 
AJiiT.  4.       elusive. 
Can.  ^  4  can.  But  the  presumption  is  for  the  jury  alone,  and 

not  for  the  court  to  make.     See  sundry  cases,  ch.  70,  a.  10, 

Hiitvallir.      a    Q 
Bmrt.ie  ■•  o- 

Johna.  R.  346.  $10.  Held,  where  a  person  is  bound  to  do  a  certain  act 
the  omission  to  do  which  is  a  culpable  neglect  of  duty,  the 
performance  of  it  is  presumed  if  the  contrary  be  not  proved. 


CHAPTER   XCV. 

RECORDS. 

p*'  §  10.  How  a  fact  omitted  to  be  recorded  may  be  proved. 

6  Barn '&       Motion  for  a  mandamus  to  a  court  of  sessions,  directing  to 
Crea.  611,  the  make  a  record  of  a  material  fact ;  that  is,  that  the  order  of 

P^*-  *•     removal  of  a  pauper   from ,   *  was  quashed  far  want 

Wheeioa!*  of  praaf  af  the  chargeabUity  af  the  persan  remaved^^  being 
the  only  ground  of  removal.  Held,  *  the  respondents  are  not 
at  all  events  concluded  by  the  judgment  of  the  sessions,  but 
may,  on  the  trial  of  another,  appeal  against  another  order  of 
removal  of  the  same  party,  explain  by  evidence  to  the  sessions, 
the  particular  ground  on  which  the  former  order  of  removal 

6  Pick.  490     ^"  quashed. 

492,  Hatha-'  ^  11.  A  fact  not  recorded,  how  not  presumable.  On  error 
frayo.aarke.  brought,  held,  a  probate  decree  that  a  person  is  nan  eampas 
mentis  or  appointing  a  guardian  over  him  for  that  cause,  with- 
out notice,  is  absolutely  void ;  and  where  the  probate  records 
are  apparently  entire,  and  no  loss  of  papers  in  the  probate 
office  is  suggested,  it  cannot  be  presumed  even  after  thirty 
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yearsy  that  any  decreo  was  passed,  adjudging  a  person  to  bain.CH«95. 
mm  eompotj  or^any  notice  given  which   does  not   appear.     Jlrt,  3. 
Decided  April,  1828.    See  Chase  v.  Hathaway,  14  Mass.  R.       Con. 
222. 


CHAPTER  XCVI. 

V£RDICTS  AND  JUDGMENTS. 


^  1  con.  Case  for  stopping  a  way  appurtenant  to  the  pit's.  Aat.  1. 
land.     Held,  a  verdict  and  judgment,  on  the   general  issue    Con. 
pleaded,  do  not  conclude  the  parties  as  to  the  title.     Tn  cases3Pi<!k.  ao-23, 
of  torts,  generally,  only  the  point  directly  put  in  issue  is  settled  pSlS!r&  ii. 
conclusively.     Otherwise,  if  the  title  be  put  in  issue  by  a  plea 
of  soil  and  freehold ;  and  2  Johns.  R.  24 ;   ^  Day,  431  ; 
5  East.  353,  Outram  v.  Morewood. 

A  judgment  deciding  in  favor  of  freedom  of  one  held  in^IUnd.fiOO- 
slavery,  has  no  effect  against  any  party  but  the  deft,  and  those  *^' 
claiming  under  him  posterior  to  the  judgment. 

1  Greenl.  202-207.  After  verdict  every  promise  in  the 
declaration  is  to  be  taken  as  an  express  promise  i  and  7  D.  k, 
E.  522. 

Assumpsit.    Held,  a  verdict,  and  judgment  thereon,  are  not  a  GreenL  166 
admissible  evidence  of  a  copartnership,  even  where  that  fact"^'J*>  Borgew 
was  expressly  put  in  issue  by  the  pleadings,  unless  the  action  ^' 
in  which  such  evidence  is  offered,  is  between  both  the  parties 
to  the  former  action. 

^  23.  Judgment  against  the  principal  in  a  bond  is  not 
conclusive  evidence  against  his  sureties :  2.  If  the  principal 
and  sureties  be  jointly  sued,  and  the  judgment  is  erroneous  as 
to  the  sureties,  it  must  be  reversed  as  to  all,  though  the  judg- 
ment would  have  been  good  against  the  principal,  if  he  had 
been  sued  alone.  Was  debt  on  sheriff's  bond  to  the  State  of 
Virginia,  conditioned  to  collect  and  pay  to  the  State  treasurer 
all  levies,  taxes,  fines,  forfeitures,  and  amercements  in  his 
county,  including  poor  taxes.  The  special  verdict  found  the 
sheriff  had  no  notice  he  was  appointed  collector  of  the  poor 
rates,  unless  a  certain  judgment  proved  notice  and  concluded 
him.  Held,  if  it  did,  it  did  not  conclude  the  sureties.  Seems 
contra  Gilmer's  R.  235 ;  3  Atk.  248,  Greensides,  &c.  v. 
Benson,  inc.     Same  case  in  Ridgeway's  ^..  differently  stated,  « 

case,  401.  Sureties  and  joint  contractors  do  not  claim  under 
their  principal,  or  each  other,  (so  not  privies.)  Vin.  Abr. 
464;  3  Munf.  191  ;  4  Munf.  215,  are  cases  cited  in  this 
case  of  Manford,  he.  v.  Overseers  of  the  poor,  Uc.  2  Rand. 
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'HJ^Oh.OG.  313-323.     Appealed.    Manford,  &c.  were  the  original  deits. 
Jjrt.  1.     in  said  bond  to  the  State  including,  by  constructioD,  the  poor 

Con.       rates,  &c. 
^..^i-^r^^/        In  a  joint  action  on  contract  the  ph.  must  have  judgment 
agn'mst  all  the  defts.  before  the  court,  or  no  judgment.  2  Rand. 
446,  448. 

^  24.  A  court  cannot  mend  a  special  verdict  by  expunging 
what  may  be  thought  surplusage,  or  supplying  a  notorious  fact 
in  order  to  support  a  judgment  of  guilt^'.  State  v.  Duncan, 
2  Mc  Cord,  129.  A  judge  may,  at  his  discretion,  request  a 
jury  to  reconsider  their  verdict.     Id.  400. 

\  25.  Among  several  judgments,  that  in  which  the  record  is 
first  filed  takes  preference,  and  to  determine  this  the  court  will 
inquire  into  the  fractional  parts  of  a  day  ;  and  so  it  seems  of 
mortgages,  the  one  6rst  registered  is  preferred.  So  of  execu- 
tions against  goods,  the  one  first  delivered  to  the  officer  binds 
the  property,  and  it  seems  in  all  these  cases  the  court  will  so 
notice  the  parts  of  a  day ;  and  if  the  sheriff  levy  and  sell  the 
goods  on  the  execution  last  delivered,  he  is  liable  to  the  pit. 
on  the  first. 

^  2G.  Judgment  was  recovered  in   Massachusetts  against 
the  present  deft.,  a  citizen  of  New  York.     Debt  was  brpught 
on  this  judgment  in  New  York,  deft,  pleading  he  was  such 
citizen  of  such  a  town,  and  in  the  State  of  New  York,  during 
the  whole  proceeding  in  Massachusetts.     General  demurrer 
to  the  plea,  and  it  was  adjudged  bad,  for  it  was  not  inconsistent 
whh  this  plea,  if  he  appeared  and  defended  :  also  held,  2.  In  an 
action  on  such  judgment,  the  deft,  may  by  plea  show  the  court 
had  no  jurisdiction  of  the  person  of  the  deft,  or  of  the  subject 
matter  of  the  suit :  3.  The  record  of  such  judgment  is  prima 
facie  evidence  that  the  court  in  Massachusetts  had  jurisdiction, 
and  to  do  away  the  effect  of  the  record,  the  contrary  ought  to 
be  clearly  and  fully  shown  :  4.  The  only  plea  of  the  general 
issue,  applicable  to  the  declaration  on  a  judgment  in  another 
State,  is  nul  iiel  record.     The  various  cases  cited  are  general- 
ly found  in  this  chapter.     Shumway  and  others  v.  Stillman,  4 
Cowen,  292-297. 
Bent  V.  Stem-      ^  27.  Trespass  quare  clausam  fregit.     Second  action  for 
Coweo^ssa-    ^^^  ^^™®  trespass  between  the  same  parties.     Held,  I.  The 
564.    '  judgment  of  a  court  of  concurrent  jurisdiction  directly  on  the 

point,  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between 
the  same  parlies  on  the  same  matter  directly  in  question  in 
another  court.  As  where  B  brought  trespass  quare  clausutn 
fregit  m  May,  1816,  laying  the  trespass  with  a  continuando 
between  November  1,  1814  and  November  24,  1816,  and  re- 
covered, then  brought  trespass  against  the  same  deft,  for  a 
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subsequent  injury  to  the  premises  in  question  in  the  former  IU^Ch.  96. 
suit.     Held,  the  record  in  that  suit  followed  by  parol  evidence     Art*  1. 
tbat  the  premises  in  question  were  the  same  in  both,  was  con-        Can* 
elusive  of  the  plt's#  title  in  the  second  action  ;  that  it  operated    >^fs^^^ 
against  the  deft,  by  way  of  estoppel,  wiiether  it  was  pleaded  or 
given  in  evidence  in  the  second  suit :  2.  But  held  also,  the 
deft,  might,  in  the  second  suit,  have  shown  title  in  himseif  by 
alienation,  or  adverse  possession,  acquired  after  the  time  in 
question  in  the  first  action.    Both  parties  claimed  to  own  the 
premises.     The  second  action  embraced  a  different  portion  of 
time,  and  in  it  the  deft,  set  up  a  different  title,  and  cited  Out- 
ram  v.  Morewood,  3  East,  367  ;  and  3  Cowen,  120,  Gardner 
V.  Buckbee.     The  court  cited  this  for  the  pit.  holding  the 
former  judgment  as  much  a  bar  when  in  evidence  as  when 
pleaded. 

§  28.  The  pit.  sued   a  justice  judgment,  the  deft,  pleaded,  ^^^^®,5'^2*  ^' 
1.  Nul  liel  record  :  2.  Payment.     Held,  this  was  not  trial  bycowen*589- 
the  record,  and  may  be  joined  'with  a  plea  of  payment.     His  590. 
judgment  is  not  determinable  at  bar  by  the  record  'it  ranks  as^®''°"°''  ^^' 
a  specialty,  and  the  plea  of  nul  tiel  record^  if  it  be  good  and 
capable  of  trial,  in  this  case,  must  be  tried  by  a  jury.' 

§  29.  Debt  on  judgment.     Plea,  payment ;  the  deft,  may  ^  Pick.  41-50, 
prove  payment  in  any  property  given  by  the  deft,  and  so  ac-  Mackay  It  al. 
cepted  bythe  creditor,  as  goods,  land,  &c.     A  less,  in  money, 
cannot  pay  a  greater  sum. 

^  4  con.     The  fourth  article  in  the  constitution  of  the  U.  Art.  4. 
States  was  intended  to  prevent  any  State,  by  its  laws,  giving     Con. 
freedom  to  slaves  fled  from  another  State,  but  it  is  not  to  be  so 
construed  as  to  exempt  slaves  from  the  penal  laws  of  any  State 
in  which  they  may  happen  to  be.     Hence  a  slave  fled  from  an- 
other State,  charged  with  fornication  and  bastardy  in  Pennsylva-  Common- 
nia,  cannot  be  delivered  over  to  his  master  till  security  is  given  HoHoway,  8 
to  indemnify  the  county  against  the  expense  of  maintaining  theSerg.  kK.  4- 
child.  .      ^• 

If  a  slave  abscond  from  another  State,  and  after  her  arrival 
in  Pennsylvania  become  pregnant,  her  issue  born  in  Pennsylva- ^^^  "^^ 
nia  are  free. 

It  is  not  necessary  the  registry  state  the  person  registered 
was  a  slave  for  life  or  a  servant  for  years  ;  but  it  must  expressly, 
state  tlie  sex.     Wilson  v.  Belinda,  3  Serg.  &z;  R.  326-396  ;  as 
to  county,   id.     Must  be  made  in  6  months  after  the  child  was  i  g^^g^  ^  ^^ 
bom.  23. 

In  the  case  of  a  fugitive  slave,  a  hearing  before  a  judge,  on 
a  habeas  corpus,  and  his  certificate  of  his  absconding,  are  con- 
clusive, and  a  homine  replegiando  does  not  lie  to  try  the  right  J^^fon^ 
of  such  slave,  to  freedom.  Serg.  &R.  62. 


316  EVID£NC£. 

in.  Cb.  96.     Except  as  to  the  registry,  the  principles  ia  this  section  bold 
Abt.  4.     i°  <^U  the  free  States. 

Can.  ^  ^'    ^^^  record  of  a  judgment  against  the  sheriff  is  not 

v^-v'^^     evidence  against  the  deputy  oi  any  other  fact  than  that  a  judg- 

Lucmio.KDox.ment  was  rendered,  but  not  that  such  judgment  was  incurred 

JcSSaKm****     by  the  defauk  of  the  deputy.    A  judgment  of  the  general  court 

TbomMon,  4   against  the  sheriff  is  not  admissible  evidence  against  the  deputjr, 

Bibb.  Si,       because  he  was  not  a  party  to  the  suit,  and  because  by  the 

statute  he  is  liable  to  tlie  sheriff,  whether  a  judgment  have  been 

obtained  against  the  sheriff  or  not. 

^  25.     Where  the  court  can  find  on  the  record  of  another 

State,  a  single  word  or  act  of  the  court  from  which  a  judgment 

Minde  v.       niay  be  inferred,  they  will  give  effect  to  it ;  but  where  a  record 

CoM^Rep.    ^^^^^  a  verdict  only,  and  no  judgment,  an  action  cannot  be 

171.  maintained  on  it. 


CHAPTER  XCVU. 

WRITINGS  NOT  SEALED. 


Abt.  3.  §  17.     Scroll  no  seal.     As  if  an  instrument  conclude,  *  wit-* 

Con.  ness  our  hands,'  witli  a  scroll  annexed  to  the  signature,  and  the 

2  Rand  446—  word  seal  written  therein,  this  is  only  a  simple  contract,  and  if 

^^'  in  the  form  of  a  penal  bill,  the  pit.  must  declare  for  the  prin- 

cipal sum  and  not  for  the  penalty. 

^18.  A  single  bill  under  seal  is  not  a  note,  but  a  specially ; 
Ana  the  drawer  and  endorsers  of  such  note,  made  negotiable 
and  payable  at  the  Farmer's  Bank,  cannot  be  suedjotW/y,  The 
contracts  are  different ;  the  obligator  is  bound  under  seal^  the 
indorsers  only  under  their  hands.  Their  defence  is  difierent ; 
QiMi_  ^^^  statutes  which  authorize  a  joint  action,  against  the  drawer  and 

^isMann  v.  endorser  of  foreign  bills  of  exchange  and  certain  notes,  respect 

Saturn.  only  simple  contracts,  not  specialties  like  this. 

^19.  Debt  lies  on  a  promissory  note  not  under  seal  against 
executors  and  administrators,  and  must  be  in  the  detinet^  except 
where  they  are  liable  tn  devastavit.  8  Wheat,  642-673,  case 
in  Tennessee. 

Smith  ».  Mor-     ^  20.  Though  a  sealed  promise  to  pay  a  debt  merges  the  simple 

rison,  3  Marsh  contract,  yet  the  mere  recognition  of  the  debt  by  a  sealed  instru- 
ment, with  a  provision  as  to  the  mode  of  liquidating  and  adjust- 

1  Bibb.  492.  ing  tb^  balance,  is  no  merger.  The  acknowledgment  of  a  debt 
at  the  foot  of  an  account  stated,  with  the  debtor's  seal,  is  a  spe- 
cialty, though  the  instrument  concludes — *  as  witness  my  hand,' 
without  mentioning  the  seal. 

A  written  agreement  cannot  be  avoided  by  a  subsequent  parol 
one,  either  in  equity  or  in  law.  Long  v,  Dooley,  4  Hayw. 
128. 
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^  $i»    A  wntiDg  though  not  sealed,  cannot  be  contradicted,  m,  Cb«  97. 
varied  or  materially  affected  by  parol  testimony  :  2.  Bat  simple     jirt.  S. 
agreements  in  writing  may  be  avoided  by  parol  evidence  of .    Can* 
frauds  or  want  or  failure  of  consideration,  or  by  the  waiver  of 
performance  :  3.  They  may  be  varied  by  parol  enlargement  of 
the  time  of  performance  :  4.  A  debt  discharged  under  the  in- 
solvent act  is  a  good  consideration  for  a  new  promise.     Hence, 
5.  A  note  payable  in  specific  articles,  absolute  on  the  face  of  it» 
cannot  be  defeated  by  parol  evidence.     Erwin  v,  Saunders  and 
Ely,  1  Cowen  249-251,  that  is,  parol  evidence  to  prove  such  a 
note  conditional^  is  not  admissible. 
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WITNESSES. 


§  5  con.     One  is  a  witness  who  believes  in  the  being  of  aBattiv. 
God,  and  tliat  he  will  punish  falsehood  in  this  life  only.     But,  cJJJ^^hI*  ^ 
18  Johns.  R.  98,  Jackson  v.  Gridley,  infidels  who  do  not  be- 432-571. 
lieve  in  a  God,  or  who,  believing  in  a  God,  do  not  think  he  will 
reward  or  punish  them  in  the  world  to  comcy  is  not  a  competent 
witness  in  any  case  nor  under  any  circumstances.  2  f enn.  R.  96. 

§  9  con.  Fits  of  derangement  no  objection  to  one's  compe- 
tency or  credibility  as  a  witness,  if  sane  when  he  eives  his  testis 

mony.  m.^^^ 

In  Gridley's  case,  the  witness  totally  disbelieved  in  the  exist- 
ence of  a  Supreme  Being.     He  believed  in  no  punishment  by 
an  overruling  Providence  in  this  life.    Hence,  as  to  the  future  2  Cowen  438. 
punishment,  the  opinion  of  Chief  Justice  Spencer  was  an  obiter 
dictum.  p.  484. 

Willes,  C.  J.  admits  a  person  as  a  witness,  if  he  believe  in  a 
God  and  his  punishment  m  this  life  or  the  next.  Sec  his  R. 
left  in  his  own  handwriting,  pages  545,  549,  550,  and  551. 

In  an  action  against  an  attorney  to  recover  monies  collected  5  p|^^  4^^ 
by  him  of  the  pit's,  debtor,  he  is  a  competent  witness  to  prove  Gifibrd  v. 
he  paid  the  money  to  the  attorney.  Coffin. 

4  22.  con.  2  Rand,  541-542,  one  a  witness  to  prove  his 
deed  lost,  cited  1  W.  Bl.  632 ;  Forbes  v.  Wale,  Godb.  193- 
326;  11  Johns.  R.  57;  IG  do.  193;  G  Munf.  201  ;  8  East. 
289  ;  10  Johns.  R.  374. 

The  pit.  having  proved  the  deft,  broke  open  the  pit's,  trunk  1  Greenl.  87 
on  a  voyage,  and  plundered  it,  is  a  witness  of  necessity  to  prove  w. 
the  articles  in  it. 

§  38.  How  a  witness  may  be  impeached.  His  credit,  when 
he  has  testified  or  given  his  deposition,  may  be  impeached,  by 
shewing  he  has,  out  of  court,  made  a  different  statement,  either 


SI  8  EVIDENCE. 

UL  Ch.  98.  before  or  after  giTing  his  testimony.    Nor  ia  ifi  oeeeisary  be^  be 
\^0^>^0^^    first  inquired  of  as  to  such  different  statement,  or  be  pre^nt 
when  his  credit  is  impeached  ;  this  is  every  day's  practice.    17 
Mass.  R.  16a-16d-Tucker  v.  Welsh,  Jr. 
2  Nott  &  Mc       ^  39.     The  court  will  enable  a  witness  to  decide  if  he  simll 
Cord,  18-17.    1)3  endangered  by  his  answer,  and  if  it  may  fomi  a  link  ia  9, 
chain  of  testimony  against  him,  he  cannot  be  compelled  to  an* 
swer :  2.  The  witness  and  not  the  court  may  judge  of  the  ten- 
dency of  a  question,  to  criminate  or  not  to  criminate  hinoiaelf. 
But  in  a  prior  case,  2  Cons.  Rep.  167,  it  was  decided  if  a  witness 
refuse  to  answer  questions  proposed  to  him,  respecting  his  inter- 
est in  a  cause,  he  is  to  be  committed  for  a  contempt  of  court« 
and  closely  confined  without  bail  or  mainprize,  until  he  purges 
the  contempt  by  swearing. 

^  40.  The  testimony  of  a  witness  taken  down  by  a  magis- 
trate, cannot,  on  the  trial  of  the  same  matter  in  court,  be  used 
Stato  V.  Mc    in  evidence  in  chief,  particularly  when  the  witness  is  present,  but 
S^T^^dcLuS:'^  may  be  used  to  shew  he  has  made  contradictory  statements. 

^41.     The  father  is  a  competent  witness  to  prove  a  gijlt 
2  M^OorA  sae.  made  by  himself  to  a  child. 

2McCord2i4.     §  ^^'  ^  ^^^  ^  negro  slave  to  B.     B,  in  a  few  months  after 

^Id  her  to  C,  and  took  his  note  in  payment.     The  bearer  of 

the  note  sued  C.  Held,  A  was  a  competent  witness  to  prove 

878.  she  was  sound  when  he  sold  her  to  B,  but  a  surety  in  such  a 

note  would  not  be  a  witness. 
Jukaoaw,  ^  43.     Cfrantor,  ^c,  where  a  witness.     Ejectment  for  a  lot 

M*'°*DciaD-  '°  *®  city  of  New  York.  Held,  1st,  The  grantor's  widow, 
cy?7coweo,  ^bo  died  msolvent  and  had  warranted  the  land,  was  a  witness 
4x2-^2,  to  support  the  grantee's  title,  on  being  released  by  him,  though 
she  did  not  release  her  interest  in  tlie  personal  estate  of  her 
husband.  The  court  thought  her  interest,  if  any,  was  extremely 
remote  and  contingent :  2.  The  grantor,  in  a  quit  claim  deed, 
is  a  competent  witness  to  support  the  grantee's  title ;  but  other- 
wise if  he  has  warranted  the  land. 


CHAPTER  XCIX. 

SEVERAL  MATTERS  IN  EVIDENCE. 

Mecha&Vs  §  19    con.     Bank  rules"' do  not  hind  third  persons.     1.  An 

|^*^k««  Smiib,  entry  by  a  teller  or  clerk  of  A's  deposit  in  the  bank-book,  being 
115.^  o"'y  ^be  act  of  the  agent  of  the  bank  and  not  of  bolli  parties, 

is  not  conclusive  evidence,  but  A  may  afterwards  shew,  a  mis- 
take, and  recover  in  an  action  for  money  had  and  received,  the 
sum  not  credited  :  2.  Though  a  bank  incorporated  may  be  em- 
powered to  make  by-laws,  &c.,  they  do  not  affect  the  rights  of 
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third  {persons:  Hence,  3.  A  by-law,  or  rule  of  a  bank,  diat]ILCH.*99. 

all  monies  paid  and  received,  raust  be  examined  at  the  time,  v^f^^"^^ 
does  not  preclude  a  party  dealing  with  the  hank,  from  shewing 
afterwards,  that  ihere  was  a  mistake  in  the  accounts  of  deposits 
and  receipts.  The  rules  and  by-laws  of  a  bank  are  evidence 
against  the  bank  only.  See  ch.  90,  a.  10,  s.  28  ;  ch.  20,  a.  10, 
s.  46. 

§  27    con.     Ejectment  for  a  piece  of  waste  land  the  deft,  j  g^^  ^^ 
enclosed  by  the  side  of  a  public  highway,  and  occupied  it  thirty  Cres,  4i8. 
years,  without  paying  any  rent ;  after  that  time  the  owners  of  the 
adjoining  land  demanded  Cot.  rent,  which  the  deft,  paid  on  three 
several  occasions.    Held,  this,  in  the  absence  of  other  evidence, 
was  conclusive  to  shew  that  the  occupation  of  the  deft,  began 
by  permission.     So  no  adverse  possession.      Pit.  recovered,  p.  67. 
No  adverse  possession  so  long  as  A's  right  is  allowed,  though 
he,  in  fact,,  has  no  title. 


CHAPTER  C. 

DEMURRER  TO  EVIDENCE.  AND  BILLS  OF  EXCEPTIONS. 

^  2.   Where  the  party  must  join  in  demurrer^  &c.    As  where  . 
an  objection  is  made  to  a  demurrer  to  evidence  that  the  testi-  '^^'    ' 
mony  of  the  witness  has  not  been  correctly  taken  down,  and  the  g  juaAes-86 
witness  has  left  the  court,  so  that  he  cannot  correct,  &c.    ThisNorviilv.  Ca-* 
is  not  a  sufficient  excuse  for  not  joining  in  demurrer,  unless  the  m^t  ^c- 
error  complained  of  is  stated,  and  it  appears  also  it  would  affict 
any  of  the  questions  to  be  decided  by  the  court  on  the  demur- 
er—was a  writ  of  right,  and  the  mise  joined.    A  demurrer  to 
evidence  must  contain  ike  evidence  on  both  sides.  ^  1^^^-  ^^* 

11  Wheat,  171-184,  United  States  Bank  r.  Smith,  endor-**^*^'**^' 
sees  and  endorsers  of  a  promissory  note.  Held,  1.  On  a  de- 
murrer to  evidence  the  judgment  of  the  court  stands  in  the 
place  of  the  verdict  of  the  jury,  and  the  deft,  may  take  advan- 
•tage.of  any  defect  in  the  declaration  by  motion  in  arrest  of  * 
judgment  or  by  a  writ  of  error :  2.  On  a  demurrer  to  evidence 
the  court  is  substituted  ia  the  place  of  the  jury,  as  judges  of  the 
facts,  and  everything  which  the  jury  might  reasonably  infer  from 
the  evidence,  is  to.  be  considered  as  admitted :  3.  Dejmurring  to 
evidence  is  not  to  be  encouraged. 

Several  rules  as  to  demurrers  to  evidence.     One  issue  must  n  ^^^tt.  820 
be  joined  :  Another,  every  fact  must  be  previously  settled.       --r<;f24. 

§  7.  A$  to  time  of  allowing  a  bill  of  exceptions.     Need  J^l 
not  be  drawn  up  in  form  at  the  trial;  then  the  exception  may 
be  taken  and  noted  by  court,  and  may  be  afterwards,  during 
the  term,  reduced  to  form  and  signed  by  the  judge,  nunc  fro 
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IIICh.IOO.  ^tinc,  and  on  the  face  of  it  purports  to  be  signed  at  the  trial ; 
Art.  1 .     error,  if  it  appear  otherwise. 

Con.  Case  of  concealment  in  making  a  contract.     Held,  though 

N^^pv-^^     a  judge  may  refuse  to  declare  the  law  to  the  jury  on  a  hypo- 

11  Wb«tt  50-  thetical  question,  not  warranted  by  tlie  testimony  in  the  cause, 

^^iJ^*^^^S,  yet,  if  be  state  the  lav^  erroneously,  his  opinion  may  be  revised 

Btnk.       *    *  in  the  court  above ;  and  if  it  can  have  had  any  influence  on 

the  jury,  their  verdict  will  be  set  -aside. 

19  Johns.  R.  246.  A  bill  of  exceptions  must  be  presented 
to  the  judges  of  the  Common  Pleas,  and  be  signed  and  sealed 
by  them,  while  they  are  sitting  together  as  a  court.  Three 
judges  must  sign  and  seal  such  bill.  13  Johns.  R.  320.  No 
such  bill  in  a  criminal  case.  13  Johns.  R.  90.  .  Where  the 
record  is  made  up,  a  general  assignment  of  errors  to  a  bill  of 
exception  is  sufficient,  475.     14  do.  304. 

6  Cowen,  555-568.  No  bill  of  exceptions  lies  in  a  criminal 
case.     Vane's  case,  Keling,  15. 

5  Pick.  528.  Exceptions  will  not  lie  to  the  Common  Pkas 
on  a  matter  within  their  discretion  ;  as  of  a  continuance,  &c. 
§  13.  A  bill  of  exceptions  does  not  lie  on  the  Stat.  1820,  ch. 
79,  s.  5,  to  a  judgment  of  the  Common  Pleas,  on  a  report  of 
referees  made  on  the  referee  act  of  1786,  ch.  21,  to  that  court. 
2  Pick.  R.  25.  Dean  t;.  Dean. 

Nor  for  a  wrong  direction  of  the  Common  Pleas,  on  a  com- 
plaint of  bastardy,  on  the  stat.  1785,  ch.  66.    2  Pick.  R.  386. 
Nor  if  the  court  refused  to  instruct  the  jury  on  a  point  of 
law,  so  stated  as  to  involve  an  opinion  on  matters  oi  fact. 
United  States  v.  Biirnham,  1  Mason,  57 — 70. 

1  Rand.  461.     Where  a  bill  of  exceptions  states  the  case 

imperfectly,  the  cause  will  be  remanded  for  a  new  trial. 

iA««.      ^  •  W^®*"®  *  l^i'l  of  exceptions  states  a  case  imperfectly,  the 

in^rooke  V.  ^^^^^  ought  to  be  remanded  for  a  new  trial :  2.  One  bill  can> 

Young.  not,  it  seems,  be  referred  to,  to  supply  the  omission  of  a  fact 

in  another :  3.    If  a  party  ask  the  judges'  instructions,  on 

points  o(  facty  as  well  as  of  law,  he  is  not  bound  to  separate 

the  fact  from  the  law,  but  may  refuse  the  instruction  altogether: 

4.  A  bill  of  exceptions  can  never  be  converted  into  a  demurrer 

to  evidence. 

4  Rand.  266—     If  the  court  instruct  the  jury  that  the  facts  proved  are  not 

^^'  conclusive  evidence,  this  is  not  an  instruction  as  to  the  tveight 

of  evidence,  as  it  leaves  all  open  to  the  jury.  Hawks,  309. 
eio^'ttv^  A  party  asking  the  instruction  of  the  court  to  the  jury  as  to 
Fittburgfa.  the  law,  must  specify  the  points,  and  not  ask  instructions,  gen- 
erally, as  to  the  law  arising  out  of  a  complicated  mass  of  evi- 
dence. See  ch.  187,  a.  17,  s.  19  ;  3  Rand.  115,  Brooke  v. 
Young. 
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Under   slat  1622,   cb.  193,   exceptions   can   be  alleged  IUCh. 100. 
only  to  the  opinion  of  the  court  in  86me  '  matter  of  law,'  *in-    Jlrt.  1. 
volving  and  deciding  the  legal  rights  of  one  of  the  parties,'       Con. 
M  .contrary  to  law,  to  admit  or  reject  a  witness  or  written    v^^v^^ 
proof,  kc,  but  not  to  the  exercise  of  the  discretionary  power  8  0i«eol.  ttf^ 
tt  the  court,  as  to  tbe  terms  or  times  of  granting  amendments  ^^•»^1*P  *• 
of  what  is  legally  amendable,    continuances,  leare  to  enter 
actions  after  the  usual  time,  to  take  depositions,  for  postpone- 
ment of  causes,  Sec.     Such  *  are  not  questions  of  law,  but  of 
expedience,  and  they  ore  not  settled  by  any  6xed  legal  prin- 
ciples, but  according  to  the  circumstances  of  each  case,  and 
the  sound  discretion  of  the  judge.' 

A  right  to  file  exceptions  under  stat.  1820,  ch.  79,  s.  6.  is*J*«^-  ^*^— 
not  equivalent  to  a  right  of  appeal ;  hence  error  lies  to  the 
Common   Pleas  in  cases  where  the  ad  damnum   does   not 
exceed  j^lOO. 

1  Cowen,  622.  A  bill  of  exceptions  is  confined  to  the  points 
whereon  it  is  taken.  5  Cowen,  243 — 248.  No  exception  if 
left  to  the  jury.  id. 

In  a  demurrer  to  evidence,  it  is  not  necessary  to  enter  on  l^***^*  ^^^ 
the  record  an  admission  of  all  proper  inferences  from  the  ' 
facts,  but  it  may  be  left  to  the  court  to  draw  such  inferences. 
Admitted  the  jury  is  tbe  most  proper  tribunal  to  make  inferen- 
ces ;  but  tlie  court  proceeds  on  the  ground  the  demurrant  ad- 
mits the  judges  may  draw  them.  In  fact,  as  the  practice  is, 
both  parties  admit  this,  but  not  when  one  is  compelled  to  join 
in  demurrer ;  that  party,  in  such  case,  does  not  admit  the 
judge  shall  draw  the  inferences,  which,  on  tbe  sound  principles 
of  law,  a  jury  only  draws.  To  obviate  this  objection,  it  seems 
courts  in  Virginia  do  not  allow  a  party  to  demur  to  evidence, 
when  the  case  is  clearly  against  him  :  2.  Nor  if  the  court 
doubt  what  facts  are  reasonably  to  be  inferred  from  the  evi- 
dence demurred  to,  in  which  case'the  jurv  is  the  most  fit  tri- 
bunal to  decide  :  3.  All  the  evidence,  both  sides,  must  be  put 
into  tbe  demurrer.  Then  to  consider  the  demurrer,  as  if  the 
demurrant  had  admitted  all  that  could,  reasonably,  be  inferred 
by  a  jury,  from  the  evidence  given  by  the  other  party,  and 
waived  all  tbe  evidence  on  his  part,  which  contradicts  that  of- 
fered J>y  the  other  parly,  or  the  credit  of  which  is  impeached  ; 
and  all  inferences  from  his  own  evidence,  which  do  not  neces- 
sarily flow  from  it.  This  reasoning,  if  sound,  holds  in  every 
State.  This  may  be  right  in  most  cases  ;  but  in  some  cases 
ioferences  roust  be  drawn,  as  the  evidence  is  not  properly  used 
then  the  party  compelled  to  join,  is  compelled  to  give  up  what 
is  strictly  right,  that  is,  inferences  to  be  drawn  by  a  jury. 

2  Serg.  b  R.  185-^13;  1  Lttt.  232.   Instructtoos  on  tb- 
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IIICH.lOO.stract  points  of  law,  however  correct  the  principles  assunled 

Art,  1.     naay  be,  ought  not  to  be  given. 
Can.  If  contradictory  evidence  be  given  in  a  cause,  it  is  error  in 

s^-v'^w/  the  court  to  instruct  the  jury  that  if  they  believe  it  to  be  true 
Hortv.  Miller,  they  must  find  for  the  deft.  If  improper  testimony  is  admitted 
8  Manb.  837.  ^^  g^  ^^  ^^^  j^^^  jj^g  jy^gmeit  must  be  reversed,  though  legal 

evidence  to  the  same  facts,  be  afterwards  introduced.  Shearer 
V.  Clay,  1  Litt.  267.  Instructions  as  to  a  nonsuit,  can  be 
rightfully  given,  only  where  there  is  an  entire  failure  to  prove 
the  ph's.  right  of  action.    Carman  v.  Howard,  3  Marsh.  384. 


CHAPTER  CI. 

COVENANT. 


Art.  3.  ^  ^  ^^^'  Covenants,  how  affected  by  statutes.     The  city 

Con.         conveyed  lands  for  the  purpose  of  a  church  and  a  cemetery, 
The  Brick      with  covenant  for  quiet  enjoyment ;  and  afterward,  pursuant 
ChT'^?*'*"*   to  a  power  granted  by  the  legislature,  passed  a  by*law  pro- 
City  of  New  hibiting  the  use  of  the  lands  as  a  cemetery.     Held,  1.  This 
York,  6  Cow-  was  not  a  breach  of  the  covenant  that  entitled  to  damages,  but 
en,  M8— 642.  j^  ^^^  ^  repeal  of  the  covenant :  2.  A  corporation,  cannot,  by 
contract,  abridge  their  legislative  powers  :  3.  Where  one  cove- 
nants not  to  do  a  thing  which  it  is  lawful  for  him  to  do,  and  an 
act  of  the  legislature  comes  after,  and  compels  him  to  do  it, 
then  the  act  repeals  the  covenant,  and  vtce  versa  ;  but  when  a 
man  covenants  to  do  a  thing,  which  was  unlawful,  at  the  time 
of  the  covenant,  and  afterwards  a  statute  makes  it  lawful,  it 
does  not  repeal  the  covenant.     The  action  was  on  the  cove- 
nant for  quiet  enjoyment,  pleas  the  above  matter,  demurrer 
thereto,  judgment  for  the  defts.    Numerous  cases  English  and 
American,  were  cited.     The  conveyance  to  the  church  was 
February  25,  1766  ;  the  city  performed  till  it  passed  the  by- 
law, in  October  1823.     Both  parties  held  it  valid.    The  rule 
s.  6,  seems  to  have  been   admitted  by  the  pits,  as  applicable 
to  individuals,  but  the  pits,   objected  that  the  city  could  not 
pass  a  legislative  act,  to  repeal  its  own  covenant.     The  court 
answered  that  the  city  '  bad  ho  power  to  limit  their  legislative 
discretion  by  covenant,  and  they  are  not  estopped  from  giving 
this  in  answer.     2  T.  R.  169.' 
1  Greenl.292-      <5»  12  con.   What  i$  not  maintenance.     As  where  a  number 
Nowenr***  ^  ^^  Baptists,  to  support  a  different  sect,  &c.  bound  themselves 
in  a  bond,  to  pay  each  one  his  proportion  of  the  expense  of 
defending  any  suit  against  any  one  of  their  number  for  the  re- 
covery of  such  taxes,  and  of  the  costs  of  any  other  legal  mode 
of  resisting  the  payment  thereof.  Held,  this  bond  was  valid,  &£c. 
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§  2S.  Action  of  covenant  decided,  it  does  not  lie  in  NcwIIICh.IOI. 
York  on  a  contract  to  be  performed  in  Penmyhaniaf  with  a    Art.  3. 
scrawl^   and   the   word  seal  in  loco  sigUlij  though  by   the       Con. 
law  of  Pennsylvania,  this  constitutes  a  seal :  2.  The  form  of   v^^v^^^/ 
the  action  relates  to  the  remedy  and  is  governable  by  the  lex  fori;  Andrewf  k. 
plea  was  non  est  factum.     The  contract  signed  by  Herriot,  {?"2J  •• 
purported  a  seal  in  the  usual  form.     The  common  law  of Q^^en,' 606— 
Pennsylvania,  on  the  subject,  was  proved  by  the  oath  of  a  581. 
counsellor  at  law  of  that  State.     It  seems,  though  not  stated, 
the  contract  was  made  in  Pennsylvania.    The  court  said,  '  we 
are  satisfied  that  Meridith  v.  Hinsdale,  was  decided  witliout 
proper  attention.'     '  The  dispute  is  merely  upon  the  remedy^ 
that  is  to  say,  whether  the  action  shall  be  covenant  or  assumpsit^ 
upon  a  given  contract,  between  two  persons  within  the  juris- 
diction of  the  court.'     Mr  Cowen's  notes  occupy  in  full  page 
and  fine  print,  21  pages,  on  the  subjects  of  lex  loci  contractus 
and  lex  fori,  which  he  says  so  often  occur  among  so  many 
States,  connected  in  business,  in  policy,  &c.  yet,  in  many  re- 
spects, independent  of  each  other.     Cites  some  hundreds  of 
cases,  a  sufficient  part  of  which  are  found  in  this  work. 

The  distinction  between  lex  loci  and  lex  fori,  is  now  too 
clear  and  well  settled  to  need  a  vast  deal  of  illustration. 

§  6  con.  And  their  local  meaning,  as  in  a  contract  respect- -^^t-  ^• 
ing  cider ;  and  it  appears  when  the  contract  was  made,  the   ^^^* 
word  cider  meant  the  juice  of  the  apples  as  soon  as  it  was  ^^    '      '^' 
expressed.     Held  the  contract  must  be  construed  in  conform- 
ity to  this  local  meaning  of  the  word  cider. 


CHAPTER  CII. 

COVENANT.    ON  INDENTURES  OF  APPRENTICESHIP. 

^  2  con.  Though  the  indenture  be  not  assignable,  yet  the  Art.  1.. 
assignment,  as  between  the  old  and  new  master,  is  valid,  as  a    Con. 
covenant  for  the  apprentice's  services,  and  if  be  continue  to 
serve  the  new  master,  there  can  be  no  failure  of  the  consider- 
ation of  the  assignment.     19  Johns.  R.  113. 

%  20.  Held,  the  covenants  in  an  indenture  of  apprentice-  6Bani.fcCfef. 
ship,  are  independent  covenants.     Hence  acts  of  misconduct  ^^* 
on  the  part  of  an  apprentice,  stated  in  the  plea,  were  not  an 
answer  to  the  action  brought  for  breach  of  the  covenant,  by 
the  master,  to  instruct  and  maintain  the  apprentice,  during,  the 
time  agreed  upon  by  the  indenture. 

^  21 .  The  indenture  was  between  the  ward  and  his  guardian,  ^^w  ^^  poiiett 
and  the  master  declaring  the  duties  of  the  apprentice  in  the  usual  5  Cowen's  R.' 
form,  and  poncluding  thus  *  for  the  true  performance  of  all  ^''^^-'^'^' 
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III.Cu.103. 3"^  singular  the  said  covenants  and  agreements,  the  said  ■»- 

•irt»  1.      lcr>  ap])rciUicc,  and   guardiani  have  hereunto  interchaogoUf 

Con.       set  their  hands  and  seals,'  &r.     Held,  this  bound  the  gjamHm 

v^^v*^^     to  sec  the  apprentice  fiiliillcd  ail  his  duties  to  bis  aiasier :  3.  Sb 

precise  or  formal  terms  are  necessary  to  consticnte  ■  cov< 

;i.  The  inquiry  always  is,  what  was  the  intention  of  tfae 

tics.     The  court  cited  Mead  v.  Billings,  10  Jobns.  99 ; 

ley  r.  Hnskins,  14  John.  374  ;  Blunt  v.  Melcber,  2  Mmb.1L 

228;  Branch  v.  Ervington,   l.'oug.  518;  Whiliy  v.  JLoiiai^e 

Mod.  IQI.     Nonsuit  set  aside,  and  new  trial  granted. 

Art.  3.         ^6.  Under  statute  1793,  ch.  59,  brought  befote  the 

Con.  prenticcship  expired,  for  a  breach  of  the  covenant  to 

the  apprentice,  damages  arc  recoverable  only  to  the  date  of 
writ.     There  is  no  reason  to  think  tlie  legislature  meant  to 
the  common  law  rule  of  dam^es ;   5  Cowen,  480-483  ; 
principle  as  in  James  r.  Lc  Koy,  s.  5,  that  is,  A's  slave 
for  B,  A  may  recover  his  earnings  without  notice,  &cc. 
w**!!  ?*^~      ^  ^'  Co^®"*"^  broken  on  an  indenture  of  apprenticeship 

lIuUiMrdlbL  fei. '"  1819hy  selectmen  and  overseers  of  the  poor  of  W ,biod- 

ing  George  Strong,  aged  1 5  years,  son  of  Gilson  Stroo^  ta 
iiutler,  paper  maker,  &c.  Held,  void,  as  it  did  not  contab  a 
provision  lor  instructing  the  minor  in  reading,  be.,  pursuant  ta 
statute  1793,  ch.  59,  s.  4.  So  void  as  the  minor  over  14,  did  not 
hind  hiimelf,  and  not  stated  he  had  no  fatlier,  mother,  or  goar* 
dian,  in  the  State,  the  binding  was  not  within  the  act  of  1794, 
ch.  (34  :  3.  The  binding  is  void  as  to  all  parties,  where  a  stranger, 
having  no  authority  over  a  minor,  undertakes  to  bind  him  as  an 
apprentice.  I'he  apprentice  absented,  &c.  Held,  on  oyer  and 
(IcMnurror  by  the  i\vMh.  to  the  declaration  {generally  :  see  2  Pick. 
451  ;  1  Oallis,  37;  H  Mass.  171;  Hodgson  v.  Dexter,  1 
Crancli.  345  ;  the  matter  that  made  the  contract  void  appeued 
in  the  contract  itself,  and  then  the  agent  is  not  bound,  tlxMigh  he 
binds  not  his  prinrijial. 


CHAPTER  cm. 

CIIARTERPARTIES. 

Art.  1.  ^6.  Charterparty^  where  not  affected  by  aa  iUtgal  agnt' 

Con,         ment :  as  where  the  ph.  and  deft,  executed  one  under  hand  and 

k(^T8  J  h**^"  ^®^''  ^^  transport  goods  from  Virginia  to  Cadiz  the  same  day, 

R^'^BT.    °  °''  (Jan.  26,  1813.)     Agreed  on  a  separate  paper,  not  undersea^ 

referring  to  their  charterparty,  and  stipulating  the  owners  shouM 

have  on  board  a  Sidmouth  license,  to  protect  ship  and  cargo* 

Held,  these  were  distinct  contracts,  and  though  the  agreeiaent 

not  sealed,  wrs  illegal,  it  did  not  vitiate  tlieir  charterparty. 
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I 

^  7.  Error  from  the  eonnnon  pleas.  Auumfnt  for  freigbc,  prim-  III.Ch.103. 
age,  and  average.     Maio  point  (among  many  stated,)  was,  to    Art.  I. 
mitj  when  die  owner  of  a  vessel  parts  with  his  ownership  and       Con, 
possession,  in  the  vessel,  to  the  charterer,  he  is  viewed  as  owner,    y^ts/^^ 
and  the  former  has  no  Ken  for  freight.    The  vessel  was  chartet^  Cl^kfon  «. 
ed  for  the  voyage  to  Douglas,  by  Lockwood,  &c.,  Edes  master,  E^»h  ^  Cow- 
who  sued  the  pit.  in  error,  for  freight,  &c.    Judgment  for  Edes.  *"*  ^'W^-*^*- 
The  real,  and  only  question,  in  fact,  was,  if  the  general  owner 
flieant,  on  a  fair  oonstniction  of  the  chart^rparty,  to  part  with 
the  possession  of  the  vessel  daring  the  voyage.    Decision,  they 
did  not ;  and  understood  Edes  sued  for  their  heoefit. 

^13.  Toimbe^ectorttotottaoontingmey:  BBVfhereuintBii^Anr.  3. 
mioa.%  eharterparty  of  afirdghtment,  made  between  the  pits..    Con. 
owners  of  the  St  Patrick,  and  the  defts.,  on  a  voyage  from  2  Bim.  St 
Cadiz  to  St  Bias  de  California,  thence  to  G.,  to  take  a  home gJ^JlifclS?* 
cargo.     The  charterers  caused  another  ship  to  he  chartered,  to  «.  Lon^rgui  W 
go  out  in  ballast,  and  bring  home  a  cargo  from  G.,  with  a  pro-  ai. 
viso,  that  in  the  event-  of  the  non  arrival  of  the  St  Patrick  at 
Guayaquil,  then  the  second  charter  should  be  void.     Held,  that 
^non  arrival,'  meant  non  nrival  within  such  time,  as  might 
answer  the  puqioses  of  the  charter  of  the  Grrant,  (second  ship,) 
Ukd  the  Sc  Patrick  not  having  arrived  in  time  to  answer  those 
purposes,  and  the  delay  not  being  attributable  to  the  charterers, 
the  charter  of  the  second  ship  was  void,  and  the  charterers 
were  not  bound  to  provide  a  faosneward  cargo  for  lier.     The 
4)uefition  was,  whether  the  non  ^urrwal  was  as  to  time  indefinite, 
as  were  the  words  of  the  proviso,  or  within  one  hundred  and 
forty  days,  be,  period  of  time,  included  within  the  junning  and 
demurrage  days  of  the  St  Patrick.    In  (act,  the  oonstroction  of 
the  proviso,  as  to  time,  was  not  on  the  words  of  it,  but  on  ex- 
teraal  cirottmstanees  and  considerations. 

414.  By  a  charl)erparty,  the  freighter  of  a  ship  agreed  to  6  Bam.  St 
ffty  £200  a  month,  for  she  months  certain ;  so  m  proportkm  for  ^'^*  ^^* 
any  kmg  time,  he  might  employ  her :  the  owner  to  keep  her  in 
arepair.  During  the  voyage,  i^reed  she  wanted  repairs  which 
required  twentyeight  days.  Held,  the  freighter  was  not  entitled 
4o  deduct  those  days,  in  cakulating  the  time  he  was  to  pay 
fi«ight* 

^  1ft.  Case  of  l»eit  for  freight  moo^  due  00  a  efaarierparty«    Art.  4. 
6  Wheat.  62^641,  Grade  v.  Palmer  b  al.  sn  eorror.  Con, 

This  Men  aiose  lio  the  following  case.  By  die  dmrterpntv 
ihefreigki  was  $30,000  for  the  use  and  hira  of  the  ship  Ameri- 
ca* on  a  myage  from  Philadelphia  to  Madeira,  and  thence  to 
Bombay,  and  at  the  option  of  the  diarterer,  to  Calcutta,  and 
tedc  to  Philadelphia,  with  an  adffition  of  $2,000,  if  she  pro- 
eeeded  to  Calcutta;  the  whole  payable  on  the  return  of  the 
ship  to  Philadelphia,  and  before  the  discharge  of  the  cargo  there. 
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IILCH.lOS.in  approved  notes  of  ninety  days, from  the  time  at  which  she 
Art.  4.  should  be  ready  to  discharge  her  cargo.  The  charterer  mo- 
Con,  ceeded  in  the  ship  to  Calcutta,  and  with  the  consent  of  the 
master  appointed  by  the  ship  owners,  entered  into  an  agree- 
ment with  Palmer  b  Co.,  merchants  there,  that  if  they  woaM 
make  him  a^  advance  of  money,  he  would  deliver  to  them  a 
bill  of  lading,  stipulating  for  the  delivery  of  the  goods  purchased 
therewith,  to  their  agents  in  Philadelphia  free  offreig^^  who 
should  be  authorized  to  sell  the  same,  and  apply  the  proceeds 
to  the  repayment  of  the  said  advance,  unless  the  charterer's  bilb, 
drawn  on  Messrs  Grants  b  Stone  of  Philadelphia,  should  be 
accepted,  in  which  event,  the  said  Palmer  b  Co.,  should  de- 
liver the  goods  to  the  charterer,  fHugh  Chambers.)  The  goods 
were  shipped  accordingly,  and  uie  bill  of  lading  signed  by  the 
master,  (Kosseter,)  witli  the  clause,  ^  freight  for  said  goods  hav- 
ing been  settled  here.'  The  bills  of  exchange  drawn  by  the 
charterer  were  refused  acceptance,  and  the  agents  of  Palmer  b 
Co.   demanded   the   goods;   these  the  owners  of  the  ship, 

fGracie  and  others,)  refused  to  deliver,  without  the  payment  of 
ireight.  The  agents  paid  it  in  order  to  get  possession  of  the 
gK)ds,  and  then  jPalmer  b  Co.,  (principals,)  sued  the  owners 
r  money  had  and  received,  be.  Case  stated  to  be  considered 
as  special  verdict.  Judgment  in  the  circuit  court  for  Palmer  b 
Co.,  for  ^10,500 :  the  owners,  Gracie,  be.,  brought  error  and 
judgment  for  them  on  the  ground  they  had  a  lien  on  the  goods, 
for  the  freight,  on  the  general  principle,  as  well  as  on  the  terms  of 
charterparty,  which  could  not  be  varied  by  the  charterer  and 
master.  Like  the  case  in  4  Barn,  b  Aid.  630,  Faidi  v.  the 
East  India  Company,  in  which,  held,  that  the  ship  owner 
could  not  be  divested  of  his  lien  for  freight  by  such  a  transac- 
tion between  the  charterer  and  shipper,  who  knew  the  terms  of 
the  charterparty.  It  was  contended  for  Palmer  b  Co.,  that  the 
goods  were  their  property :  so  the  property  of  a  third  person, 
never  liable  for  the  charter  ireight,  but  at  roost,  for  the  freight  of 
their  own  transportation.  Admitted,  though  Hutton  v.  Bragg  had 
been  overruled.  See  ch.  44,  a.  3,  s.  28  ;  Abbott  on  shipping 
245  :  and  it  seemed  to  be  admitted  if  the  goods  were  the  pro- 
perty of  Chambers,  the  charterer,  there  was  a  lien  on  them  even 
for  the  charter  freight,  but  urged  that  if  Palmer  b  Co.,  were  only 
mortgagees  of  the  goods,  still  as  mortgagees  in  pouesnon^  they 
were  owners,  and  Chambers  had  only  an  equity  of  redemption. 
Webster,  for  the  owners  said,  '  it  was  not  contended  that  the 
particular  goods  were  bound  for  all  the  freight  of  the  ship,  but 
considering  them  as  the  goods  of  Messrs  Palmer  b  Co.,  the 
claim  was  for  a  pro  rata  freight  only  :'  '  that  the  ship  owners  re- 
tained the  poseession  of  the  ship  so  as  to  have  a  lien  for  th« 
freight.' 
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Vol.  IV. 
CHAPTER  CIV.  Ch.  104. 

COVENANT  TO  CONVEY  LANDS.  "^^^  ^' 

Con. 

^11.  When  a  covenant  of  seisin  is  broken  as  to  part  of  the    v^pv*.^-^ 
tana  ^conveyed,  the  relative  value  of  that  part  compared  with  thes  n.  H.  Rep. 
consideration  paid  for  the  whole,  furnishes  a  rule  of  damages,  ^'^^t  ^^  «• 
If  a  deed  describe  the  premises  as  containing  two  hundred  c^creSp^^^^' 
by  measure,  this  does  not  amount  to  a  covenant  they  shall  con- 
contain  two  hundred  acres.     A  covenant  against  incumbrances  ».  459. 
is  not  broken  by  a  mortgage  on  land  the  covenantee  is  bound  to 
pay.     Covenant  for  rent  cannot  be  sustained  against  a  person,  p.  ssr. 
without  some  proof  of  some  privity  of  contract. 

^  2  con.  How  a  recorded  deed  may  extend  the  seisin  of  the  Art.  3. 
grantee  entering  under  it.  Where  one  takes  a  deed  of  a  tract  Con* 
of  land  well  bounded  in  it,  and  enters  on  a  part,  he  gains  pos- 
session, in  law,  only  of  that  part,  for  of  that  part  can  others  or 
the  public  see  his  possession  and  seisin.  But  when  he  records 
his  deed  and  enters  his  deed,  there  is  a  public  record,  that 
gives  notice  to  all  of  the  extent  and  nature  of  his  claim  and  pos- 
session ;  2  Greenl.  176,  178,  275,  298 ;  and  below. 

The  statute  of  Maine  1821,  ch.  62,  s.  6,  was  enacted  to 
abolish  the  common  law  distinction  between  a  possession  under 
a  recorded  deed,  and  one  not  recorded;  attaching  the  same  legal 
effects  to  both  deeds,  as  against  the  demandant  this  section  is  con- 
stitutional^  as  it  impairs  vested  rights,  so  far  as  it  is  retrospective. 
Says  Mellen,  C.  J.,  2  Greenl,  257,  this  section  *  appears  to  have 
been  enacted  with  a  view,  and  for  the  purpose  of  abolishing  the 
distinction  well  known  to  have  then  existed  between  possession 
under  a  claim  of  title  on  record^  and  a  possession  without  any 
such  claim  or  pretence  of  title.'  As  to  these  distinctions  many 
cases  may  be  found  in  this  work  to  establish  them  \  and  es- 
pecially in  this  and  ch.  178. 

%  3.  But  a  tenant  for  a  year  may  hold  over  pay  rent  to  a 
stranger,  and  refuse  to  quit,  and  yet  not  so  disseise  the  lessor, 
as  to  prevent  his  conveyance  of  the  land  to  a  third  person.  The 
grantor.  Porter,  sued  to  recover  tlie  land,  thinking  he  was  des^ 
siesed.  When  he,  (Porter,)  made  his  deed  to  Grant,  the  de- 
mandant counted  on  his  own  seisin  and  desseisin  by  Hammond, 
who  ^  pleaded  in  bar,  that  the  demandant  being  seised  of  the 
premises,  by  his  deed  of  Feb.  10,  1821,  bargained,  sold, 
and  conveyed  the  same  to  one  William  Grant  in  fee.'  The  de- 
mandant replied,  tliat  at  the  time  of  making  that  deed  he  was 
deseised  of  the  premises  by  one  Henry  H.  Snow,  and  traversed 
his  own  seisin,  on  which  issue  was  taken.  To  support  this 
issue,  the  demandant,  on  his  part,  proved,  that  in  Feb.  1821, 
the  tenant  being  in  the  occupation  of  the  land,  paid  rent  there- 
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Vol.  IV.    lore  to  Snow.     Tlie  tenant  proved  a  lease  in  writing,  that  eX'* 
Cb.  104.    pired  Jan.  1,  1820.     McGaw,  Porter's  attorney,  testified,  after 
jgrf^  3,      the  lease  expired,  he  often  called  on  the  tenant  to  quit,  and  he 
(^^n.        refused,  and  continued  possession  when  this  acdoa  was  brought. 
y^ts/^-^    Held,  he  was  but  tenant  at  sufferunet  to  Porter,  who  was  Don- 
suited.     It  may  be  observed,  the  defence  pleaded  was,  that  the 
demandant  had  parted  with  liis  tide  to  a  third  person ;  3  Greeid. 
188-190,  Porter  v.  Hammond :  see  Atkyns  v.  Iferde,  cb.  178, 
a.  14,  s.  12 :  Bltmden  v.  Baugh,  ch.  133t,  a.  2,  s.  20  ,  1  Cruise. 
272,  273 ;  Pray  v.  Pierce,  ch.  92,  a.  2,  s.  7 ;  1  Murpb.  114. 

Advene  pouetsian  defeats  the  deed  amd  warranijf  in  it:  sm 

a  deed  made  in  Kentucky  before  the  act  of  1798,  with  warranty 

conveying  land  to  the  adceree  possession  of  another.    Held,  thus 

was  void,  and  the  warranty  was  no  estoppel  to  the  heirs  of  the 

i]iinb.4M.  grantor. 

•  Cowen,6T7>     ^  9  COM.  Advene  posseseion.      Ejectment  lor   twentyfive 
#81.  Jackioa    gcres  of  land,  including  a  grist  mill,  a  lease  of  a  tract  of  land, 
V.    erm  yea.  ^^^  ^  lessee's  actual  possession  of  a  part,  with  a  claifln  of 
title  to  the  whole,  constitutes  an  adverse  possession  of  the 
whole,  and  no  other  person  can  convey  any  part  of  it,  even 
with  an  adjoining  tract  not  so  possessed :   2.  A  mill  site  re- 
served reserves  the  soil,  pond,  and  sufficient  adjacent  land  for 
the  use  of  the  mill. 
IN. H. Rep.       ^13  con.  A  gave  a  deed  of  land  to  B,  and  before  it  was 
*"ir  T®°"®"  recorded  it  was  accidentally  burnt,  and  the  parties  to  it  agreed 
^  to  consider  it  as  given  up  and  cancelled,  with  intent  to  revest 

the  estate  in  A.  Held,  as  between  A  and  B,  and  as  to  all  sub- 
sequent claimants  under  them,  this  operated  as  a  reconveyance 
and  revested,  the  estate  in  A,  then  no  other  person  having  ac- 
quired a  right  in  the  land  under  B.  Tlie  New  Hampshire  act  of 
February  10,  1791,  sect.  1,  enacted  that  no  title  to  real  estate 
greater  than  an  estate  at  will  shall  be  passed  but  by  some  in- 
strument in  writing.  By  this  the  estate  could  not  repass  from 
B  to  A  but  by  such  instrument ;  but  it  seems  this  act  was 
worded  as  was  the  province  act,  which  anciently  received  the 
above  construction,  and  in  conformity  thereto  the  court  con- 
strued the  act  of  1791,  not  saying  how,  otherwise,  they  would 
have  construed  it. 

Second  purchaser.  See  ch.  109,  a.  10,  s.  4. 
<J  26  con.  2  Greenl.  176-178,  Little  r.  Magquier,  held,  an 
entry  on  land  under  a  deed  recorded,  and  paying  taxes,  is  no 
evidence  of  a  disseisin  of  the  true  owner  unless  the  person 
who  entered  has  continued  openly  to  occupy  and  improve  it  : 
2.  Tliough  the  deed  may  not  convey  the  legal  estate,  yet  the 
possession  of  a  part,  claiming  all  by  the  bounds  expressed  in 
the  deed,  may  be  considered  as  possession  of  all,  and  as  a 
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disseisin  of  the  tnie  own^r  of  the  wiiole  tract.    Was  trespass  Vol.  IV. 
(or  cutting  and  carrying  away  trees,  between  February  8,  Ch.  104. 
1814,  and  February  8,  1620.     Pleas.     1.  General  issue:    wfrt.  3. 
2.  That  the  soil  and  freehold  in  lot  numbered  fiftyseven  was       Coit. 
in  Robert  Waterman :  3.  That  the  soil  and  freehold  was  in 
Robert  Snell  and  tbe  heirs  of  Edmund  Magquier,  which  were 
traversed  and  issues  thereon.     To  constitute  a  iKtseutn,  the  9  Gre6ni.S4S> 
disseisor's  possession  must  have  been  advene  to  ike  true  aumere  i^i^^^  *' 
titkj  as  well  as  open,  notorious,  and  exclusive :  2.  The  parol      /' 
declarations  of  a  person  in  possession  of  land  are  admissible 
to  show  the  character  and  intent  of  such  possession,  notwith- 
standing the  statute  of  frauds.     Was  trespass  quare  elausum 
fregitf  tried  on  the  general  issue.     See  also  3  Greenl.  275* 
298,  Kennebec  Proprietors  v.  Laboree  &  al.  same  principle. 
The  grantee  entera  under  a  recorded  deed  on  pari  and  openly 
occupies,  be.  he  gains  possession  of  all  in  the  deed,  tliough 
the  grantor  hsd  no  legal  title ;  for  the  record  shows  the  whole 
lands. 

^  28  con.  If  A  be  disseised  and  then  grant  to  B,  and  hei  Greenl.  238 
entera,  he  is  a  trespasser ;  and  haying  gained  possession  by  ^^^'^^^'S^^ 
own  wrong,  he  cannot  use  his  deed  to  render  his  continuance 
in  possession  lawful.     This  is  void  ab  initio:  also  when  one 
is  actually  and  not  colorably  disseised  of  lands  and  dies,  they 
are  not  liable  for  the  payment  of  his  debts.  2  Greenl.  312. 

^  3  con.  Unless  the  adverse  possession  of  a  part  be  by  actual  Axt.  4. 
incloiure  or  exduiive  possession,  possession  of  part  is  of  all.    C 
1  Har.  b  Mc  H.  621,  523,  Smith's  lessee  v.  Smith,  be. 
Principle  holds  as  to  goods,  hence  if  they  be  sold  to  two 
difirent  persons,  by  conveyances  equally  valid,  he  who  first  n  mms.  R. 
legally  gets  possession  will  hold  them.  iio-iis. 

14.  A  possessory  right  is  never  to  be  presumed  so  as  to  i  Bay.  487. 
feat  a  legal  conveyance,  but  must  be  actually  proved. 
1  Nott  b  Mc  Cord,  380 :  possession  of  part  is  possession  of 
all  the  land  covered  by  a  party's  title,  nor  will  a  river  running 
through  the  whole  tract  sever  the  possession ;  and  1  Nott  b 
Mc  Cord,  356,  where  the  pk.  has  title  to  the  land,  an  entry 
gives  sufficient  possession  to  maintain  trespass  quare  elausum 
/regit ;  but  where  he  does  not  rely  on  titles  but  on  pouession 
only,  there  the  possession  must  be  a  pouessio  pedis. 

I  Hawks,  485.  Possession  alone  is  enough  to  maintain  tres- 
pass against  a  wrongdoer.  Adverse  possession,  ch.  178,  a.  14, 
s.  25. 

^15.  What  advern  posseesion  avails  or  not.    To  <^^°^^*i!J^^|u^  T' 
tute  adverse  possession  of  land,  an  entry  under  a  claim  of  title,  cSymw  s< 
is  in  general  sufficient,  and  it  is  not  material  whether  tbe  title  ti8. 
prove  to  be  valid  ornoi :  2.  But  it  tbe  ckim  is  not  founded 
VOL.  IX.  42 
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Vol.  IV.  on  a  deed  of  conveyance  or  a  writing,  the  possession  is  limited 
Ch.  104.  10  actual  occupancy  and  substantial  enclosure,  which  must  be 
Art,  4.  definite  and  notorious :  3.  To  support  comtructive  possession 
CofL  beyond  these,  grounded  on  actual  occupation  of  part  only,  it  is 
essential  the  writing  relied  on  as  evidence  of  title  include  the 
land  not  occupied  :  4.  If  one  contract  for  a  deed  on  condi- 
tion, and  enter  into  possession  of  the  land  described,  he  does 
uot  hold  adversely  till  ho  performs  the  condition  for  his  pos- 
session is  not  hostile  ah  initio  :  5.  To  bar  a  right  of  entry  a 
possession  must  not  only  bo  hostile  in  its  inception  but  must 
continue  so  for  twenty  years  :  6.  Where  one  contracts  for  a 
deed  afterwards  executed,  this  extinguishes  all  claim  under 
the  contract,  though  the  deed  vary  from  it,  the  contract  be- 
comes a  nullity:  7.  The  extent  of  the  advene  possession 
must  be  determined  by  the  deed  alone :  8.  Any  monumeut, 
as  a  river,  or  spring,  or  even  a  marked  tree,  controls  both 
course  and  distance.  This  case  is  a  good  summary  of  many 
other  cases.  Sec  Boundaries,  Ejectment,  Possession,  be.  in 
the  Index. 

^16.  The  effect  of  a  quitclaim^  deed  of.  One  having 
only  posseuion  passes  only  a  possessory  title :  2.  If  the  grant- 
or afterwards  acquires  the  absolute  title  it  does  not  inure  to 
the  grantee's  benefit :  3.  SecuSy  if  a  deed  with  warranty^  as 
this  estops:  4.  A,  in  fiossessbn,  claiming  title,  and  has  no 
other  right,  conveys  by  quitclaim  deed  to  B,  he  enters  and 
improves  a  part,  claiming  all — A  remaining  in  the  possession 
of  the  residue — this  is  B's  possession,  and  B  may  have  eject- 
ment against  A,  or  any  one  in  by  after  possession,  without 
title,  be.  :  5.  A  and  B,  adjoining  owners  of  land,  agree  on  a 
division  line  between  them,  and  hold  and  occupy  accordingly 
for  twentynine  or  thirty  years,  they  are  boupd  by  it,  though  it 
is  not  according  to  their  title :  6.  The  grantor  in  a  quitclaim 
Jackioov.  ^^^^  ^^  ^  competent  witness  for  the  grantee  in  ejectment 
Hubble,  i  brought  by  him  for  the  land  convoyed  :  7.  A  quitclaim  deed 
^rcn,  618—  operates  only  as  does  a  release^  that  is,  to  convey  what  the 
grantor  or  releasor  has.  See  Release,  chapters  86,  110,  167. 
178. 


CHAPTER  CV. 

COVENANTS  THAT  RUN  WITH  THE  LAND,  fcc. 


Art.  1.  ^  38.  Action  of  covenant  on  a  lease  dated  February  4, 

Con.  1799,  by  which  Anderson,  as  lessor,  leased  to  one  Warner, 

LainetU  and^  ||J3  executors,  administrators,  and   assigns^  a  dwelling  house 

f .  AnderfOD.  8nd   lot  in   the   city  of  New  York,  Aaftemfam  to  him  and 
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them  from  May  1,  1799,  Tor  the  term  4f  tvventyoue  years  at  Vol.  IV. 
a  rent  of  $165.  Warner,  for  himself,  his  executors,  admin-  Gh.  105. 
istraiors,  and  assigns,  corenanted  peaceably,  be.  at  the  end  Art.  1. 
of  the  term  to  surrender,  &c.  to  Anderson,  &c.  the  demised  Con. 
lot,  *  together  with  all  such  buUdiwi  and  improvements  as 
might  be  then  remaining  thereon,'  Warner,  be.  paying  rent, 
be.,  and  Anderson,  the  lessor,  his,  ^c.  paying  for  such  of  the* 
said  buildings  and  improvements  ns  might  be  erected  and 
made  thereon  by  Warner,  his  executors,  administrators,  or  as- 
signs, tn  the  manner  thereinafter  -  mentioned.  *  The  parties 
then  mutually  covenanted  and  agreed,  for  themselves  severally 
and  for  their  several  respective  Iteirs,  executors,  administra- 
tors, and  assigns,  that  it  should  be  lawful  for  Warner,  his 
executors,  administrators,  and  assigns,  at  his  and  their  prop- 
er costs  and  charges,  during  the  term,  to  take  down  the 
dwelling  house,  standing  on  the  demised  lot,  at  the  date  of  the 
lease,  and  erect  thereon  such  buildings  as  he,  his  executors, 
administrators,  or  assigns,  might  think  proper ;  that  all  such 
buildings  and  improvements  as  should  be  so  erected  and 
made,  and  remaining  on  the  demised  lot,  at  the  end  of  the 
term,  should  then  be  valued  and  appraisecf  by  indifierent  per- 
sons, one  of  whom  should  be  chosen  by  each  of  the  parties, 
or  by  their  respective  legal  representatives ;  and  in  cose  the 
two  persons  could  not  aeree  in  the  appraisement,  then  they 
should  choose  a  third  indiflferent  person,  and  such  tliree  per- 
sons, or  any  two  of  them,  should  make  the  appraisement  in 
writing,  under  their  hands  and  seals ;  and  that  thereupon  the 
defendant  (Anderson,)  his  heirs,  or  assigns,  should  pay  to 
Warner,  his  executors,  administrators,  or  assigns^  the  amount 
of  the  valuation,  provided  that  such  amount  should  not,  on  any 
account,  exceed  $1500.'  On  these  facts  the  court  held,  I. 
That  this  was  neither  a  building  or  repairing  lease  :  2.  That 
the  covenant  to  pay  extended  to  a  new  building  to  be  erected 
at  the  option  of  the  tenant :  3.  That  though  the  old  house 
was  not  taken  down,  and  a  new  one  erected,  yet  the  lessor 
was  liable  to  pay  for  such  additions  to,  and  alterations,  of  the 
old  house,  as  amounted  to  improvements.  Not,  however,  to 
ordinary  repairs,  such  as  new  roofing  the  old  house,  or  re- 
building the  chimney.  The  term  was  passed  by  mesne  as- 
signments to  Lamitte.  He  died,  and  his  executors  brought 
an  action  on  Anderson's  covenant  to  pay  for  the  improvements, 
and  the  main  question  of  difficult^  was  if  these  covenants  pass 
with  the  land  so  that  an  assignee  or  his  executors,  &c.  could 
sue  on  the'm  in  their  own  names  :  held,  2.  The  covenant  run 
tsith  the  land^  the  term,  which  having  passed  to. Lamitte  by 
assignment,  before  the  covenant  was  broken,  carried  the  cove- 
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Vol.  IV,  nant  to  Lamitte,  \\%),  or  whose  eneeofori  might  roamtMi 
Cr.  106.  an  action  on  it|  in  his  or  their  own  names.  The  mftrmm' 
Art.  1.  menta  sued  for  were  additions,  bp.  to  the  pld  hooseifce'.' 
C&n.  made  by  Warner.  Verdict  was  for  the  pks.  Against  the 
action  was  cited  Spencer^s  case,  5  Co.  16,  17,  eked  sect.  10, 
this  article.  Cited  on  the  ground  the  covenant  of  Anderaoft 
extended  only  to  a  new  house  to  be  built.  One  olgeetion,  the 
word  asiigm  was  not  always  used.  Cited  also,  by  Anderson's 
counsel,  Shep.  Touch.  176  ;  1  Saond.  241,  and  notes ;  3  Selw. 
Sf.  P.  436,  and '  cases  there  cited.  On  the  ground  the  term 
had  expired  and  the  premisesi  being  surrendered,  cited  $ 
Cowen,  407  ;  10  John.  434.  In  support  of  the  adtion  it  was 
said  the  covenant  extended  to  improving  the  old  kemief  aod 
did  not  become  a  cAof ^  in  action  till  the  term  was  assigned  to 
L.  The  court,  holding  the  action  maintahiable,  said  Spen- 
cer's case  was  not  in  point,  as  in  that  the  aetignee  was  not 
named  in  the  covenant  to  build  the  iiew  wall  and  an  oiMrnee 
was  sued.  Cited  also  Com.  Dig.  Covenant  (B  3.)  3.  (Skirt 
held,  the  tenant,  on  a  true  construction  of  the  covenantSy  had 
his  election  to  build  or  to  add  to  the  old  house,  so  as  to  make 
it  more  convenient,  but  incKided  not  ordinary  repairs,  as  they 
were  not  mentioned  and  the  words  buiUinge  or  improvemiemii 
do  not  include  them. 


CHAPTER  CVr. 

COVENANTS  BINDING   ON  HEIRS,  EXECUTORS, 
ADMINISTRATORS,  WIVES,  ASSIGNEES,  Itc.   * 

As  to  executors  of  assignees,  see  Lamitte  and  others  e. 
Anderson,  ch.  105,  a.  1,  s.  38^  These  kinds  of  cases  of 
covenants  running  with  the  land  or  not,  have  become  extreme- 
ly rare  in  England  as  well  as  in  the  United  States,  yet  a  single 
and  rare  case  shows  how  important  it  is  to  preserve  the  old 
law  on  the  subject. 


CHAPTER  CVII. 

COVENANTS,  JOINT  AND  SEVERAL. 


Art.  1.  §  14.  Tearing  off  the  seal  by  frauds  fyc.     Debt  on  bond. 

Con.  Held,  if  an  obligee  tear  off  the  seal,  or  cancel  a  bond,  in  con- 
sequence of  the  fraud  of  the  obligor  practised  by  him,  the 
obligee  may  declare  On  such  mutilated  bond,  as  the  deed  of 
the  party,  and  state  the  special  facts  in  the  proferts :  3.  A 
court  of  law  has  concurrent  jurisdiction  with  a  court  of  equity 
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1o  sustaiD  a  suit  to  enfbroe  such  a  bond.    Tbt  first  count  al-   Vol.  IV. 

leg^  iha  deft,  on  ""■",  at  -< ,  bj  his  cartain  writing  obit-  Ch.  107. 

gatory  scaled  with  his  seal,  and  which  said  writing  obligatory     Jirt^  1. 
the  plts«  produce  to  the  court  here,  in  a  lYiutilatdd  state,  and      Con, 
cannot  otbarwiae  produce  the  same  by  reason  that  a  part  of  ^^^r^^ 
the  condition  hero  underwrhten,  and  the  signature  and  seal  of 
the  said  Spliulding  have  been  torn  from  the  same  and  destroy- 
ed by  the  ccrflector  of  the  port  of  B,  occasioned  by  the  pro- 
duction to  him  of  a  false  and  fraudulent  certificate  then  sup- 
posed by  him  to  be  true,  purporting  that  the  merchandize 
specified  in  Said  condition  had  been  delivered  at  a  port,  or 
place,  without  the  limits  of  the  United  States,  at  the  island  of 
St  Thomas,  acknowledged  himself  to  be  held   and  firmly  ?t^!^  ^^' 
bound  to  the  United  States  in  the  sum       >■,  so  in  common spauiding.* 
form.     See  the  word  Seal  in  the  Index,  so  words  Aon  e$t 
factum ;  Read  0*  Brockman ;  Boltdn  v.  Carlisle,  iu  the  Table 
of  Cases.    This  count,  though  good  in  substance,  was,  on 
special  demurrer  to  it,  amended.    See  ch.  144,  a.  9,  s.  4 ;  6 
John.  Clu  R.  242. 

If  both  parties  lodge  their  deed  with  A,  and  he  tears  off^  Cowen,746- 
tbe  seal,  this  does  not  vacate  or  destroy  h,  but  an  action  of  ^  ^' 
covenant  still  lies  on  it :  2.  If  a  stranger  tear  off  the  seal,  this 
will  not  vitiate  it.     A  tore  off  the  seal,  by  mistake,  supposing 
tlie  agreement  was  fully  paid  when  in  fact  it  was  not,  but 
^500  remained  due  on  it,  so  found  by  the  jury. 


CHAPTER  CVIII. 

MASSACHUSETTS  STATUTES. 


J  3.     ToufM  in  New  York.     Held,  towns  in  New  York  are  Art.  2. 
ies  politic  of  special  character  and  limited  powers,  and  as    Con. 
such,  can  hold  property :  2.  The  town  can  regulate  only  the i^l^5ioo**ih^* 
common  land  held  in  its  corporate  capacity  :  3.  Only  those  whhin  town  of  NorOi 
the  town  :  4.  Its  title  to  land  is  subject  to  State  legislation :  5.  No  Hempitead  «. 
right  of  property  is  violated  by  the  decision  of  a  town :  6.  !|J*  ^V!^^ 
Hempstead  had  power  to  hold  lands  by  patents  from  early  gov-    *"*'**^ 
ernors  of  the  colony,  and  these  constituted  the  inhabitants  a 
body  politic  and  corporate  :  7.  Tlie  division  of  Hempstead  into 
two  new  towns,  assigned  to  each  the  town  lands  lying  within  its 
limits  :  8.  This  division  was  a  partition  of  the  common  land,  in 
fact,  as  well  as  in  title.     Chancellor  Kent  thought  all  the  lands 
remained  to  Hempstead.    This  is  the  principle  in  Massachu- 2  Johiii.Ch.R. 
setts ;  the  court  of  errors  held  otiierwise,  that  the  inhabitants  of 'P®'  l>entoo  St 
the  two  towns  lield  them  in  common.  *'  •'■^''■^" 

Towns  in  New  Tork,  says  the  Chancellor, '  arc  little  repub- 
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lies,  recognized  by  the  constitution,  defined  by  the  laws,  and  in* 
vested  with  important  powers.'  '  Their  powers  are  exercised, 
and  their  municipal  concerns  are  administered  by  town-meet- 
ings and  town-officers.' 

<^'  15  am.  Titles  to  lands  made  by  Indian  tribes,  or  nations, 
cannot  be  admitted  in  the  courts  of  this  country.  Same  prin- 
ciple as  to  lands  northwest  of  the  Ohio,  deeded  by  Indian  tribes, 
or  nations,  to  private  individuals  in  the  years  1773  and  1775; 
not  to  be  admitted  in  the  Courts  of  the  United  States.  In  this 
case  the  court  held  the  European  governments  asserted  the  ex- 
clusive right  of  granting  the  soil  to  individuals,  subject  only  to 
the  Indian  right  of  occupancy — that  this  was  the  practice  of 
Spain,  France,  England,  and  Holland ;  each  resting  on  the 
rights  and  title  given  by  discovery.  To  Cabot's  discovery  in 
1498,  the  English  trace  their  title  to  all  English  territories  in 
North  America,  this  discovery  bemg  made  imder  the  authori^ 
of  the  king  of  England,  granted  in  1496.  The  commission  as- 
serted the  right  to  take  possession,  notwithstanding  Indian  occu- 
pancy, but  acknowledged  the  prior  christian  possessions  and  dis- 
coveries. The  United  States  have  adopted  the  same  princi- 
ples. By  the  treaty  of  peace  of  1783,  *  the  powers  of  ^vem- 
ment,  and  the  rizht  of  soil,  which  had  previously  been  in  Great 
Britian,  passed  definitively  to  the  United  States.'  Vast  portions 
of  the  land  were  occupied  by  the  Indians.  The  right  was 
complete,  subject  to  this  occupancy,  and  in  1779,  Virginia  passed 
nn  act,  declaring  her  '  exclusive  right  of  preemption  from  the 
Indians  of  all  lands  within  the  limits  of  her  chartered  territory,' 
and  asserting  the  government  alone  had  and  ever  had  had  the 
right  to  purchase  of  the  Indians,  be.  This  principle  ever  has 
been  universal,  with  a  few  exceptions.  So  several  States  ceded 
to  the  United  States  jurisdiction  and  soil  in  and  over  vast  terri- 
tory, tlien  claimed  and  occupied  by  Indians  ;  yet  the  exclusive 
rignt  of  the  United  States  to  extinguish  their  title,  and  to  grant 
the  soil,  has  never,  we  believe,  been  doubted,'  and  '  the  exclu- 
sive right  of  the  British  government  to  the  lands  occopied  by 
the  Indians  has  passed  to  that  of  the  United  States.'  The  same 
principle  as  to  Louisiana  and  the  Floridas.     The  Indian  occu- 

fiancy  does  not  prevent  a  State  having  a  seisin  in  fee.     But  the 
ndian  ^  right  of  possession  has  never  been  questioned.' 

JVew  York,  Held,  the  Indian  tribes  within  the  State,  are 
subject  to  it.  Same  |)oint  in  the  same  case.  20  Johns.  R. 
693,  in  error.  Same  case  in  error,  a  patent  for  lands  to  J.  S. 
an  Oneida  Indian^  and  to  his  heirs  and  assigns  forever ^  is  to 
him  and  his  Indian  heirs,  whether  aliens  or  citizens.  Such  a 
patent  is  presumed  to  have  been  issued  by  proper  authority,  and 
as  equivalent  to  a  legislative  grant  to  J.  S.  and  his  Indian  heirs. 
Same  case  in  error;  the  Indians  within  New  York  are  not  citi- 
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siens,  but  distinct  tnbes  or  natioiiSy  living  under  the  protection  of  Vqi,.  iy. 
the  government.  But  before  decided  differently.  20  Jcdins.  Ch.  108. 
R.  188.  jirt.  4. 

^  1  con.    The  acts  of  the  legislature  passed  during  the  re-      Q^^^ 
volution  confiscating  the  property  of  refugees^  are  valid  under     s^-v-i^^ 
the  present  constitution  ot  New  Hampshire.    2  N.  H.  Rep. 
31-36. 

§  5.    The  act  of  Pennsylvania  of  1779,  for  vesting  the  es- 9  Wheat.  241- 
tates  of  the  late  proprietaries  of  Pennsylvania,  in  the  Common- ^^^^^^i^ 
wealth,  did  not  connscate  lands  of  the  proprietaries,  which  wereenwv.  Smith, 
within  the  lines  of  manors ;  nor  were  the  same  confiscated  by  «xd«m.Fmii- 
the  act  of  1781,  for  establishing  a  land  office :  2.  The  statute  "y^"^"^ 
of  limitations  of  Pennsylvania,  of  1795,  is  inapplicable  to  an 
action  of  ejectment,  brought  to  enforce  the  unpaid  purchase 
money,  for  lands  of  the  proprietaries,  within  the  manors  for 
which  warrants  had  issued,  nor  is  the  act  of  limitations  of  1705 
a  bar  to  such  action. 

^  1    con.  As  to  the  wife's  releasing  her  right  of  dower.    See   Art.  5. 
dower,  ch.  130,  a.  4,  s.  12.  C?^- 

^  24.  Mass.  Act,  1821,  ch.  85,  s.  1,  provides  that  when 
any  mortgagor,  be.  shall  bring  his  bill  in  equity  for  the  redemp- 
Uon  of  the  land  mortgaged  within  three  years,  next  after  the 
mortgagee^  be.  shall  have  obtained  actual  possession  thereof, 
for  condition  broken,  and, '  shall,  in  bis  bill,  oflbr  to  pay  such  sum 
as  shall  be  ibund  justly  and  equitably  due,  or  to  perform  such 
other  condition,  as  the  case  may  require,  such  offer  shall  have 
the  like  force  and  efiect  as  a  tender  of  payment,  or  perform- 
ance made  before  the  commencement  of  the  suit ;  and  the  bill 
shall  be  sustained  without  any  proof  of  such  previous  tender, 
provided  the  mortgagee,  or  those  claiming  under  him,  shall  on 
request,  have  refused  or  neglected  truely  to  state  his  or  their  ac- 
count, or  the  sums  due  on  said  mortgage,  before  the  commence- 
ment of  such  suit,  and  in  such  case  no  costs  shall  be  awarded 
against  the  mortgagee,  be.  unless  it  shall  appear  he  has  unrea- 
sonably refused  or  neglected  to  render  a  just  and  true  account, 
when  thereto  requested,  of  the  money  due,'  be.  There  must  2  Pick.  R.  540 
be  a  demand  on  the  mortgagee  to  render  an  account  and  a  fc-f^^^J^^^'*^** 
fiisal  to  account,  and  the  demand  must  be  so  mad^  as  to  time 
and  place,  as  that  he  may  have  an  opportunity  to  render  hisp  y^j^^. 
account ;  and,  p.  546,  was  no  such  refusal.  Uoe. 

25.  Where  the  complainant  agreed  to  sell  goods  for  the  *  ^^^^  76-11, 
for  four  years,  for  half  profits,  and  the  deft,  agreed  to  board 
and  clothe  bim  out  of  the  goods,  the  pit.  did  the  business  ac- 
cordingly ;  and  at  the  end  of  the  term  the  deft,  possessed  him- 
self of  the  books  and  papers  of  the  concern,  and  detained  them 
from  the  pit.  Held,  on  his  bill  in  chancery,  that  if  the  pit.  was  perry  «.  Hen- 
not  a  partner  of  the  deft.,  he  bad,  at  least,  a  joint  interest  in  tbe  ry. 


deft. 
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Vol.  IV.   books  and  papers ;  so  was  entitled  under  sttL  1883,  ch.  140,  (o 
Ch.  108.   a  remedy  in  eouity  against  the  deft. 
Art.  6.        ^  36*     And,  4  Pick.  78-83,  Chandler  b  al.  v.  Chandler  b 
Con.        °I*  another  ease  in  equity  within  said  stat.  1833,  c.  140,  be- 
y^^^s^^/     tweeo  partners.  The  bill  was  to  compel  a  settlemeot  of  accounts 
after  the  partnership  was  dissolved.     See  ch.  52,  a.  1. 
4  Pick.  284^      A  bill  of  discovery  cannot  be  supported  where  there  is  no 
sas.  written  evidence  to  prove  the  trust. 

4  Pick.  607^       Held,  in  relation  to  the  subjects  over  which,  by  Statute  1817, 
5ii»  JoQMv.  ch.  87,  this  court  has  chancery  jurisdiction,  its  power  is jeeoe- 
Borto  ^1     ral  and  co-extenaivs  with  that  exercised  by  the  Court  of  Chan- 
corpontipii.    ^^  j^  England,  so  far  as  is  consistent  with  the  coastittttion  and 
laws  of  the  Commonwealth  :  3.  The  court  may  make  a  decree 
against  a  corporation,  and  enforce  it  by  a  sequestration  or  other 
process,  which  may  become  necessarv :  3.  A  bill  in  equity  lies 
to  compel  the  specific  performance  of  an  award  made  pursuant 
to  a  voluntary  submission  of  the  parties  in  wriiimg^  though 
not  acquiesced  in  by  them  :  4.  An  award  that  a  party  diall  exe- 
cute a  release  of  real  estate,  is  a  prc^r  subject  for  a  Ull  far 
specific  performance,  there  being  in  such  case  no  adequate  and 
complete  rismedy  at  law. 

^  3&.  Massachusetts  aet,  Jan  38,  1818,  provides, '  that  when 
any  complaint,  btU  or  suit  in  equity  shall  be  pendiDg  id  the 
supreme  judicial  court,  in  anv  county  in  which  Imy  decree, 
order,  or  mjunction  shall  have  been  made  or  passed,  it  shall  be 
lawful  for  any  justice  of  said  court,  as  well  in  vacation  as  in 
term  time,  to  issue  all  such  writs  and  processes,  as  may  be 
necessary  to  carry  into  full  efifect,  such  decree,  order,  or  ir* 
junction. 


CHAPTER  CIX. 

MODES  OF  CONVEYING  LANDS,  Sec 


Art.  3. 

Con.  %  ^  ^^^'  Covenant  on  an  agreement,  dated  April  5,  1834,  by 

Fnnebot  v.  which  the  pit.  agreed  to  sell  to  the  deft,  a  lot  of  land,  for  $300,  and 
l-e««hj«^w-  to  execute  a  clmd  by  July  1  •  1834,  in  consideration  whereof,  die 
m,  006-608.  jgj^^  agreed  then  to  pay  $100,  and  give  a  bond  and  mortgage 
for  the  balance.  A  few  minotes  after  executing  the  agreement, 
the  parties  agreed,  by  pmrot^  that  the  office  of  B  and  B,  be., 
should  be  the  place  of  perfixTnance.  Late  in  June,  the  pVs. 
attorney  told  the  deft,  tro  ph.,  Jnly  1,  would  be  at  die  (riBce  to 
perform,  be.  Deft,  replied,  it  would  be  of  no  use*  for  lie 
should  not  perform,  alleging  there  was  not  water  on  the  lot  suf- 
ficient 6x  a  distillery.  The  pit.  attended  at  die  place  on  the  ap- 
pointed day,  with  a  deed  according  to  the  porel  agreement :  bet 
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the  deft,  did  not  attend.  A  few  days  after  the  ph's.  attorney  ofier-   Vol.  IV. 
ed  the  deed  to  the  deft.,  hut  he  refijsed  to  receive  it.    Chi  these  Ch.  109. 
(mts,  decided  for  the  ph.:  1.  Said  the  court,  the  ddwery  of  the     Jtri.  3. 
deed  was  a  condition  precedent  to  the  payment  of  the  money ;      Cm. 
(quere,  if  not  concurrent :)  2.  but  for  the  forol  agreement,  the 
pit.  must  have  sought  the  deft.,  and  offered  him  the  deed  :  3 
Clear,  a  written  contract  cannot  be  contradicted  bv  parol :  4. 
All  which  passes  between  parties  previous  to  a  writing,  is  merg- 
ed in  it.    5.  In  this  agreement,  no  |dace  was  named  for  to  per- 
form it :  6.  Clearly  it  was  competent  to  the  deft,  at  any  time 
after  the  execution  of  the  agreement,  to*  designate  the  place 
where  the  business  should  be  done :  7.  Doubtful  if  a  tender  of 
the  deed  was  necessary,  after  the  deft,  said  he  should  not  per^ 
form :  8.  The  defence  (no  such  stream  as  the  ph.  represented) 
was  well  excluded,  said  the  court,  on  the  authority  of  Dorr  «. 
Monsell,  13  Johns.  430.    Then  the  plea  was,  the  ph.  obtamed 
the  bond  fraudulently,  by  falsely  representing  himself  as  the  in- 
ventor and  patentee  of  an  improvement,  averred  to  be  untrue  : 
eheld  bad:   (3  Johns.  177,)  *  where  it  is  decided  that  a 
dulent  representation  of  the  quality  and  value  of  the  thing 
sold,  forms  no  defence  in  a  suit  on  a  ipacialiiy.    The  fraud 
nAich  avoids  a  deei^  is  not  a  fraudulent  representation  as  to  the 
cofuideraiionf  but  a  fraud  relating  to  the  execution  of  it,  as  a 
fraudulent  misreading,  or  obtaining  such  an  instrument  as  the 
obligor  did  not  intend  to  give.'     It  is  fully  settled  a  tpeddky 
per  «€,  implies  a  valuable  consideration.     See  ch.  62,  as  to  de- 
ceit, be. ;  and  Champion  v.  White,  5  Cowen,  509-513.   Held, 
also,  a  covenant  cannot  be  avoided  in  a  court  of  law,  on  the 
ground  of  a  misrepresentation,  as  to  the  cansideraHon, 

^7.  So  the  grantor  may  sue  the  grantee  for  a  part  of  the 
consideration  money  expressed  in  the  deed  to  be  received ; 
which  part  the  grantee  fails  to  secure  by  mistake,  or  to  pay ;  the 
receipt  in  the  deed  is  not  conclusive.  17  Mass.  R«  249-259, 
Wilkinson  v.  Scott 

^18  eon.  In  cooveving  a  mill  site,  falls,  privileges,  fisc.,  'ex- j^^.  4. 
elusive  of  the  grist  mill  now  on  said  falls,  with  the  right  of  main-    Qon.  ' 
taioing  the  same,'  the  reiervaiion  secures  to  the  pantor  no  right  s  Greenl.  471- 
to  the  soil,  but  only  a  right  to  the  use  of  the  mill  then  standing,  ^'''• 
so  loos  as  it  is  kept  in  repair.    As  an  exception  operates  by 
way  of  restriction  on  the  general  language  of  the  grant,  if  it  be 
in  ambiguous  language,  must  not  be  enlarged  by  construction, 
but  be  construed  stricdy.     The  same  rule  of  law  applies  to  a 
reservation. 

^  1  con.  But  the  habendum  may  be  limited,  as  5  Bam.  b     Art.  i. 
Cres.  709-720,  GoodUtle  v.  Gibbs ;  ejectment  be.    Martha       Con, 
Huttbn  by  lease  and  release,  conveyed  r^  estate  to  John  West- 
brodcs,  his  heirs  and  assigns,  to  hold  to  him,  his  heirs  be. 

VOL.  IX.  43 
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Vol.  IV.   from,  and  after  her  death,  to,  for,  and  upon  the  uses,  and  iateats, 

Ch.  109.  and  purposes  therein  after  mentioned.     Held,  by  the  premisea, 

Art.  10.    an  immediate  estate  of  freehold  was  given  to  Jcrfin  Westbrooka^ 

Can.       and  that  the  kdbendvm  had  not  the  effect  of  making  the  dead 

void,  as  givme  a  freehold  in  fiUuro.     On  the  whole,  when  the 

premises  6%  toe  estate  in  certainty,  they  are  the  govemiii|  aod 

operating  part  of  the  deed :   see  also  Carter  o.  Madgwicb,  S 

Liev.  389 ;  for  if  an  estate  be  well  fixed  in  the  luremises,  as  in 

fee,  in  uil,  or  for  life,  be.,  the  deed  is  good  without  an  Ai^eii- 

dum  ;  and  Jarman  o.  Orchard,  Skin.  698 ;  Salk.  346. 

The  Aa6eiidiiffi  may  lessen,  enlarge,  explain  or  qualify,  but 

not  contradict  the  estate  granted  in  the  premisies.     1  Sei|;.  & 

R.  375,  380 ;  16  Johns.  R.  38S-676. 

Art.  6.  %\^*  Con vejrances on  Massachusetts  statutes.   Implied  nodee 

Con.  *        ^^  *  P^'^'  unregistered  deed,  to  avoid  a  subsequent  oeed  or  al- 

a  Pick.'  R.  149  tachment,  must  be  not  merely  a  probable,  but  a  necessary  aad 

-167,  McMee-  unquestionable  inference,  from  the  facts  proved.  The  caaef  tun 

g^  ''*  ^'^^'     on  die  dolus  rndtu  of  the  civil  law.    Dig.  Lib.  4,  tit.  3,  lex.  2. 

See  cb.  32,  a.  1,  s.  29 ;  see  also  ch.  32,  a.  6,  s.  2,  6,  most  of 

the  cases;  see  also,  a.  10,  s.  5,  this  chapter,  and  many  other 

places  in  it,  and  in  ch.  32.    The  only  doubt  in  McMecban  •• 

Griffing  is,  if  the  evidence  of  notice  did  not  come  up  to  the  rule 

laid  down  in  the  case. 

^  14. 4  Pick,  253-257,  Cushing  v.  Hurd,  Jr.,  heU,  1.  A  mort- 
gagee may  attach  and  levy  on  land  mortgaged  to  him  for  a  debt 
not  secured  by  a  mortgage  :  2.  A  and  B,  creditors  of  gn  insol* 
vent  debtor,  A  knowing  only  that  C  was  maJdnft  a  deed  to  B  of 
C's  land,  attached  it  before  the  deed  was  recorded,  though  after 
it  was  executed  and  delivered,  the  attachment  holds  against  the 
deed.  There,  the  deed  was  only  about  to  be  made^  and  this 
fact  A  knew,  so  the  case  is  not  like  Priest  t.  Rice,  1  Pick.  168, 
but  Warden  v.  Adams,  15  Mass.  R.  283:  cited  cb.  112,  a. 
5,  s.  57. 
3M'Cord,278.  §  15.  To  make  an  unrecorded  deed  valid  against  a  subse- 
quent purchaser,  explicit  notice  roust  be  shown;  pruumptive 
notice  is  not  sufficient. 

^  2  con.  But  the  lasi  proviso  follows  in  13  Eliz.  ch.  5,  pro- 
Art.  9.        ^i^cd  also,  and  be  it  enacted,  &c.,  *  that  this  act,  or  anything 
Con.  therein  contained,  shall  not  extend  to  any  estate,  or  interest  in 

lands,  tenements,  hereditaments,  leases,  rents,  commons,  profits, 
goods,  or  chattels,  had,  made,  conveyed,  or  assured,  or  hereaAer 
to  be  made,  conveyed,  or  assured  ;  which  estate  or.  interest,  is, 
or  shall  be  upon  good  consideration,  and  bonafide^  lawfully  con- 
veyed or  assured,  to  any  person  or  persons,  or  bodies  politic,  or 
corporate,  not  havings  at  the  time  of  such  conveyance  or  assuranct 
to  them  madcj  any  manner  of  notice  or  knowledge  of  such  covm, 
fraudy  or  collusion^  as  afbrtsaidj  anything  before  mentioned  to 
the  contrary  hereof,  notwithstanding.' 
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There  is  a  like  proviso  in  die  27th  of  Eliz.  except  the  above   Vol.  IV. 
words  understood  are  omitted  for  good  reasons  ;   for  if  a  con-   Ca.  109. 
veyance  were  intended  to  defraud  after  purchasers,  that  intent     Art.  9* 
could  not  be  known  to  have  existed  until  a  sale  was  actually       Con. 
made  by  the  vendor,  to  a  subsecpieot  purchaser,  as  if  A  convey      \^^w^/ 
to  B,  both  meaning  fraud,  and  l^ore  A  conveys  to  any  other, 
B  sells  to  C,  a  fair  purchaser  bonafidt^  and  for  a  valuable  con- 
sideration, now  it  is  clear  that  C's  title  is  valid,  because  be  pur- 
chases without  the  possibility  of  knowing  the  fraud  A  and  d  in- 
tended.   See  Sutton  o.  Lord,  ch..  32,  a.  2,  a.  2,  'Goodale  ck 
Nichob,  ch.  32,  a.  2,  s.  1,  &». 

If  A  convey  to  B,  meaning  to  defraud  subsequent  purchasers, 
yet  there  can  be  no  fraud  in  fact,  until  A  shall  convey  to  some 
other,  and  if  he  never  convey  but  to  B,  there  never  can  be  any 
fraud  in  fact,  whatever  A  or  A  and  B  mi^t  intend  in  the  con- 
veyance to  B.  The  word  coUution  includes  both  parties* 
Whenever  the  creditor  grantee  knows  the  debtor  means  to  dday^ 
hinder  or  drfrand  bis  other  creditors,  the  creditor  taking  the 
conveyance,  aids  the  debtor  in  his  fraudulent  intentuMis,  and  be- 
comes a  party  to  them,  and  so  makes  the  conveyance  to  him 
null  and  void,  and  in  toto,  for  he  shall  not  so  aid,  and  yet  hold 
the  conveyance  good  for  his  real  advances.  See  ch.  32,  a. 
i,  s.  23. 

%  4  con.  2  Rand.  93-108,  Newman  «.  Chapman,  held,  a  sub-  Art.  10. 
quent  purchaser  will  be  affiicted  with  notice  of  a  prior  mort-  Con. 
gage,  though  not  recorded,  if  be  has  actual  notice  of  the  ewt- 
ence  of  it;  and  the  fact  of  notice  may  be  inferred  from  circum- 
stances, as  well  as  proved  by  direct  evidence :  2.  If  for  valuable 
consideration,  without  actual  notice,  be  is  not  affected  by  a 
pending  suit  to  foreclose  a  mortgage,  not  duly  recorded :  3. 
Pendente  lite^  or  lis  pendens^  a  suit  pending,  is  notice  to  all : 
but  nOw  in  chancery  lis  pendens  does  not  exist  till  service  of  the 
subptena^nd  bill  filed :  p.  102,  and  p.  108;  a  mere  lis  pendens 
does  not  affect  the  conscience,  and  it  is  this  that  makes  a  second 
purchase  void  where  lis  pendens  or  an  unrecorded  deed  exists. 
See  lien. 

4  Pick.  143-165  ;  same  principle  a3  to  attachment :  1  Pick. 
164-169. 

^  4  can.  They  can  make  partition  of  undivided  lands  by  vote.  Art.  11. 
and  without  any  instrument  under  seal ;  and  this  under  Massa-    Can. 
cbusetts  statute   1783,  ch.  39;   and  their  vote  authorizing  aFoigerv. 
committee  to  sell  lands,  empowers  them  also  to  make  deeds  in  ]^j.^^' ^s 
the  name  of  the  proprietors.   Of  the  form  of  the  deed.  3  Greenl. 
338-340. 
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Vol,  IV. 

Ch.  110-  CHAPTER  CX. 


Art.  2. 
Can. 
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^  9  can.  A  grant  of  land  to  the  heirs  of  A,  who  is  livmg,  ia 
void.    The  deed  of  A  B,  in  actual  possession,  referring  to  such 
grant,  conveys  all  the  title  he  has.     1  Pick.  R.  27-33,  Hall 
V.  Leonard  ta  al. 
Art.  3.  ^  7.  A  and  B  agree  to  make  a  lease  on  certam  terms, 

Can.         B,  to  whom  it  \aio  be  made,  cannot  enforce  a  specific  perform- 
i^Ruid.  40S—  31,^^^  unless  he  performs  bis  part  of  the  agreement,  or  oBem  to 
perform,  or  shows  he  is  willing  and  able  to  perform:  2.  If  B, 
the  lessee,  owe  A,  the  lessor,  a  debt,  and  as  collateral  securiqr 
therefor,  conveys  to  him  certain  lands,  and  these  are  lost,  being 
Harvto,  fcc,    sold  fof  taxes,  the  loss  is  B's,  as  he  is  bound  to  see  them  paid, 
V.  BtDkB.        as  his  equiiabh  Me  to  the  lands,  is  complete, 
s  ^^'  S.^**      ^  ^^  ^^*  '^^  lessee  covenanted  not  to  carry  any  hay  from 
Ptttaam  fc  lO.  off  the  farm,  on  penalty  of  $10  a  ton.    His  creditor  took  hay  in 
execution  for  his  debts  against  his  consent :  this  was  no  brMch 
of  his  covenant. 
Weiden  «.         A  lease  for  seven  years,  contained  the  lessee's  covenant  that  he 
j^S^ITr!  68    *  ^^^^  °ot  assign  over,  or  otherwise  part  with  the  indenture, 
or  the  premises,  thereby  leased,  or  anv  part  thereof,  ai^d  there 
was  a  clause  of  reentry  for  breach  of  covenants.    The  lessee 
underlet  for  two  vears.    Held,  1.  No  forfeiture :  2.  One  of  the 
conditions  of  a  lease  was,  that  the  lessee  should  pay  all  UunSf 
&c.    Held,  the  lessor  had  no  right  to  enter  for  the  breach  of 
the  condition,  without  showing  a  demand  of  payment  of  the  tax, 
^thm  the  period,  required  by  law  in  order  to  create  a  forfeiture : 
3.  Nor  can  the  lessor  reenter  on  the  ground  of  forfeiture  for  the 
non  payment  of  rent,  without  showing  a  demand  of  the  rent  due 
on  the  last  day,  from  the  tenant,  on  the  premises,  a  convenient 
time  befoi^  sun-set,  be.,  or  a  strict  compliance  with  all  die  for- 
malities required  by  the  common  law,  his  claim  being  regarded 
strkHjurit :  4.  Proving  a  demand  of  the  rent  of  the  tenant,  at 
his  bouse,  on  the  premises,  in  the  afternoon  of  the  last  day,  is 
sufficient :  5.  At  the  bottom  of  the  lease  was  a  clause  of  reentry 
for  non  performance  of  covenants,  conditions  be.     The  lessee 
agreed  not  to  make  any  aherations  in  the  buildings  without  the 
consent  of  the  lessor.     Held,  this  rested  merely  in  covenant, 
and  was  not  a  condition,  for  the  breach  of  which,  the  lease  was 
to  be  forfeited.    See  also,  18  Johns.  R.  174,  and  p.  447,  when 
the  lessor  goes  for  a  forfeiture  or  a  penalty,  he  must  prove  a 
demand  made,  as  above.    It  is  a  good  defence  for  the  tenant, 
that  he  was  ready  on  the  land  to  pay,  but  the  lessor  was  not 
^  r      there  ready  to  receive  the  rent.    If  payable  off  the  land,  and 
there  is  a  clause  of  distress  if  the  rent  be  m  arrear,  being  law- 
fully demanded  at  such  place  as  b  appointed,  there  must  be 
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such  a  demand  to  enable  the  lessor  to  distrain.    If  the  rent  be  Vol.  IV. 
payable  yearly,  in  wheat,  in  Albany,  at  such  place  there  as  the  Ch.  IIQ. 
lessor  shall  appoint,  and  he  makes  no.appointment,  it  is  payable    Jirt.  3. 
oo  the  land.  C<m. 

^  34.  Anumptii  on  diverse  promise  stated  in  die  declara-    s,^»v<^ 
^  tion  of  the  deft,  the  lessor,  such  as  that  tliere  should  be  a  suf-  it  Mus.  H. 
ficiency  of  water  and  of  a  good  quality ;  but  as  these  promises  ^'^* 
were  made  before  the  lease  was,  the  court  held  no  action 
could  be  sustained  on  them.     The  lease  was  a  sealed  one,  and 
the  decision  on  the  common  ground  that  all  prior  verbal  nego- 
tiations and  promises,  are  excluded  by  the  agreement  being 
reduced  to  writing,  as  being  resolved  into  it. 

^  36.  If  the  lessee  attempt  to  deprive  his  lessor  of  the  ben- 
efit of  possession,  fraudulently  pretending  to  give  it  up,  he  is 
still  lessee,  and  the  lessor  may  recover  possession  against  him 
in  ejectment ;  and  if  A  come  into  possession  under  the  lessee, 
he  baa  only  such  rights  as  the  lessee  has.  But  if  A  accept  a  4  8erg.>  B. 
lease  of  a  part  of  B's  tract  of  land,  A  is  not  estopped  to  con-  ^^' 
trovert  B's  title  to  the  remainder  of  the  tract.  5  Serg.  b  R. 
236,  Pederick  v.  Searle. 

^  1.  A  having  seisin  in  law,  but  never  in  actual  possession  j^itT.  4. 
of  lands  in  fee,  can  convey  them  by  lease  and  release,  for  a    Con. 
valuable  consideration,  where  no  person  has  the  actualposses- 
sion  at  the  time  of  the  conveyance.     4  Har.  b  M'H.  488, 
Lewis's  lessee  v.  Butts. 

^  11.  A  gives  a  bond  to  B,  conditioned  he  shall  forever 
peaceably  hold  and  enjoy  land  conveyed  to  him  by  C,  will 
operate  as  a  release  of  all  A's  right  in  the  land.  2  Har.  b 
M'H.  121  to  145,  Kelly's  lessee  v.  Greenfield. 

%  31  con.  The  remainder  must  come  to  the  remainderman.  Art.  5. 
&c.  in  its  ancient  condition.     15  Ves.  Jun.  580;  12  East.    Con. 
455  ;  13  Ves.  Jun.  255. 


CHAPTER  CXI. 

CONDITIONS  AND  DEFEASANCES. 


^  1  eon.  Delivery  of  a  deed  of  defeasance^  ^c,  if  never  Art.  2. 
delivered  to  the  grantor  in  a  deed,  but  deposited  with  a  third    C(m. 
person  to  be  delivered  on  a  condition  the  grantor  never  per-  9  N.  H.  Rep. 
formed,  does   not  render  the  deed  a  mortgage.     The  de-'^^'*''^* 
feasance  was  returned. 

^  2  con.  A  case  in  1  Cowen,  199-203,  decided  on  the 
same  principle  as  Hodges  v.  Smith.  Creditor  may  bind  him- 
self to  accept  a  sum  less  than  the  true  debt,  on  condition  the 
less  sum  be  paid  by  a  certain  day  ;  if  not  so  paid,  or  tender- 
ed, the  true  debt  is  recoverable. 


J 
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Voff^.  rV.       §  B.  So  a  conditwn  may  be  void  and  the  eitate  valid.     Ab 
Ch.  111.  in  execating  a  power,  the  gift  or  appointment  may  be  good» 
Art.  3.     and  tbe  condition  annexed  void ;  as  if  A  be  empowered  to 
Con.       appoint  an  estate,   and  be  does  it,  and  adds  a  coaditioa  th» 
^,^^^^«^w    appointee  release  a  debt ;  the  estate  is  ralid  and  coDdition  is 
void,  as  it  is  distinguishable,  be.     2  Ves.  644 ;  1  Ves.  381  ; 
1  Ball  b  Beat.  77,  Dillon  v.  Dillon. 
Art.  4.  §  ^  ^^^'   When  a  condition  is  to  be  performed  in  a  reawm^ 

Qf^^  able  time.     A,  bj  deed,  conveyed  lands  to  B,  subject  to  a 

Hamiitoo  «.  ground  rent,  payable  to  C,  and  the  same  day  the  parties  ext- 
^^*  ^^'K*  cuted  an  indenture,  reciting  the  deed,  and  that  it  was  their  in- 
cited Whar-  ^^nt  and  meaning,  and  the  deed  of  conveyance  was  on  (hia 
ton'i  Digettof  condition,  and  mutual  agreement  between  the  parties,  that  B 
PMiii.Reportiy^)^^lj  indemnify  A  from  all  costs  and  charges  by  reason  of 

the  non  payment  of  the  quit  rent,  due  or  to  become  dne,  and 
would,  also,  build  a  dwelling  house  on  the  lot,  and  stifbr  A 
and  his  wife  to  reside  there  during  their  joint  lives,  and  imlil 
it  should  be  built,  they  were  to  reside  in  the  old  tenement  then 
on  the  lot.  After  this,  followed  covenants  of  mutual  perfisr- 
mance.  B  paid  the  quit  rents,  but  did  not  build  the  dwelling 
house.  A  and  his  wife  resided  in  the  old  tenement  during 
their  lives,  and  A  sometime  before  his  death,  conveyed  the 
estate  to  D.  Held,  it  was  on  condition  of  buildings  and  that 
B  forfeited  the  estate  by  not  performing  that  condition  in  a 
convenient  or  reasonable  time,  whereby  the  estate  revestad 
in  A,  without  entry  to  take  advantage  of  the  breach  of  the 
condition,  as  he  was  in  possession^  and  without  notice  of  tho 
non  performance  of  the  condition.  No  time  of  performing 
the  condition  being  named,  on  general  principles,  according  to 
some  cases,  B  had  during  his  life  to  perform,  by  building  the 
house,  but  according  to  the  case  of  Booth,  &c.,  see  ch.  177, 
a.  9,  s.  9,  10,  11,  dLc,  B  was  to  perform  in  reasonable  time; 
for  by  his  own  act  lie  could  build  the  house,  and  to  do  it,  no 
concurrent  act  of  the  parties  was  necessary.  Add  further,  it 
was  obviously  the  meaning  of  the  parties,  the  house  should  be 
built  in  convenient  time,  in  order  that  A  should  have  all  the 
benefit  intended  to  be  secured  to  him.  The  only  doubt  in  this 
is,  as  to  the  reentry,  for  it  is  stated  the  estate  revested  in  A ; 
this  implies  be  had  been  devested  of  it ;  so  living  merely  ia 
the  old  house,  was  not  having  the  estate  vested  in  him  ;  then 
how  revest  without  entry,  or  doing  some  act  of  a  nature  to  re* 
vest  the  land,  &&c. 
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MORTGAGES.  '^'   ^• 

^  1  caH.  Mortgage  title  by  estoppel;  the  whole  sued  for ; 
utulivided  moiety  recovered;  conditional  judgment  in  mort* 

ISntry  sur  disseisin^  in  which  said  administrator  demanded  8  Pick.  R.  62- 
seisin  of  a  tenement  in  Boston,  counting  on  the  seisin  of  Wil-  ^Jn^^JS".,. 
liam  S.  Skinner,  January  8,  1811,  and  a  conveyance  by  him  of  Netiemiah 
on  that  day,  to  the  intestate  in  fee  and  mortgage,  and  alleging  ^^  ••  ^^^^ 
bb  disseisin  by  the  tenant ;  plea  nul  disseisin.     The  demand- 
ant rested  on  said  conveyance,  recorded  Sept.  1812. 

In  defence,  the  tenant,  John  Skinner,  produced  a  deed  from 
bis  father,  John  Skinner,  to  said  Wm.  S.  Skinner,  his  son,  in  fee, 
with  warranty,  dated  December  1804,  and  recorded  in  April 
1805;  also  a  deed  from  said  W.  S.  S.  to  said  J.  S.  dated  in 
March   1805,  and  recorded  in  March   1807  ;  also  a  deed  of 
mortgage  from  said  W.  S.  S.  to  Stephen  Codman,  (who  had 
no  notice  of  said  last  deed)  dated  July  1,  1805,  an4  recorded 
July  10,  1805,  in  mortgage  for  $4000.     Jaxiuary  8,  1811, 
Codman,  for  one  dollar  consideration,  released  to  the  intes- 
tate, *  meaning  thereby  to  assign  all  bis  right  under  the  mort- 
gage^ and  possession  taken  under  the  same,'  and  delivered  to 
him  the  mortgage  deed.     The  same  January  8,  1811,  the  in- 
testate, for  one  dollar,  by  deed,  released  to  said  W.  S.  S., 
and  took  from  him  the  mortgage  deed  of  January  8,  1811, 
first  above  mentioned.     During  these  conveyances,  J.  S.,  the 
father,  lived  on  the  premises,  till  he  died  in  1813.     He  left 
three   sons;    John,  the  tenant,  said  Wm.  S.,  and  Richard. 
He  died  unmarried,  without  issue,  in  August  1817.    John,  the 
tenant,  entered  after  his  father's  death,  and  urged  that,  by  the 
deed  of  release  of  the  intestate,  to  W.  S.  S.,  his  father  became 
seised  by  virtue  of  the  deed  of  March  1805.     Held,  1.  The 
release  to  W.  S.  S.  did  not  give  him  instantaneous  seisin,  so 
as  to  enable  him  to  reconvey  an  estate;  but  it  operated  by  es- 
toppel, a  discharge  of  the  first  mortgage,  leaving  the  father,  J. 
S.,  an  unencumbered   fee  ;  but  when  the  land  came  to  W.  S. 
S.  and  the  tenant,  by  descent,  the  demandant  took  the  moiety 
of  W^  S.  S.  by  estoppel,  by  virtue  of  the  second   mortgage  : 
2.  A  deed  '  which  legally  creates  an  estoppel  to  a  party  un- 
dertaking to  convey  real  estate,  he  having  nothing  in  the  estate 
at  the  time  of  the  conveyance,  but  acquiring  a  title  afterwards 
by  descent  or  purchase,  does  in  fact  pass  an  interest  and  a 
Ijtie  from  the  moment  such  estate  comes  to  the  grantor,'  not 
only  against  him  and  those  claiming  under  him,  but  also  against 
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Vol.  IV.  strangers  who  come  in  after  the  estoppel :  S.  One  may  sue 
Ch.  1 12.  for  the  whole,  and  recover  a  part :  4.  On  a  writ  of  entry  there 
Art.  1.     may  be  the  conditional  judgment  in  mortgage. 

Con.  See  how  a  mortgagor's  judgment  creditor,  by  his  judgment, 

>^pv.i.w  acquires  not  only  a  right  to  reduce,  but  off-set.  See  ch.  168. 
§  4  con.  But  the  heirs  of  the  mortgagee,  merely  as  such, 
cannot  enter  for  condition  broken,  for  the  debt  belongs  to  the 
executor  or  administrator ;  *  So  does  the  mortgage,'  and  if 
the  heir,  in  his  count,  omit  the  condition,  the  mortgagor  may 
•how  it  in  his  defence,  and  bar  him.  The  stat.  of  1788,  cb. 
51,  makes  this  matter  clear ;  but  if  the  mortgagee  enter  for 
condition  broken,  and  die  seised  and  possessed,  his  seisin  will 
descend  to  his  heirs.  16  Mass.  R.  18-34,  Smith  &  al.  ir. 
Dyer. 

2J^^  ^  ^  ^^*  ^^  ^"*b"°^  *°d  ^f^  mortgage  her  estate  in  fee,  and 

the  equity  is  levied  on  for  his  debt,  aid  he  dies,  she  may  re- 
deem, paying  the  original  debt  only.  (Case  of  baron  and  feme.) 

I  Km^^  jii  If  the  husband  mortgage  his  land  before  maniage,  or  after 
and  the  wife  join,  she  has  dower  but  in  the  equity  of  redemp^ 
tion,  and  that  under  the  statute  of  Virginia,  and  in  equiqr  pay- 
ing her  part  in  the  redemption,  say  one  third. 

§  10.  17  Mass.  R.  370.  The  mortgagee  has  no  remedy 
when  it  appears  the  bargain  is  incomplete.  1 1  Wheat.  304- 
309.  How  incumbrancers  must  be  parties  to  a  bill  of  fore- 
closure. See  3  Cowen,  246  to  323,  many  nice  dtsdnctions, 
and  Merger,  ch.  114,  a.  38,  s.  6. 

Art.  2.  §  1  con.  In  Maryland,  the  minor  has  30  years  after  he 

Con,  comes  of  age,  to  file  his  bill  to  redeem.  3  Har.  h  M'H.  338. 
Merger.  A  release  of  the  equity  of  redemption,  does  not 
operate  by  way  of  merger  of  the  estate  conveyed  by  mortgage, 
but  as  an  extinguishment  of  the  equity  of  redemption.  In 
November  1794,  Charles  Harris*  mortgaged  the  estate  in 
question  to  John  Harris,  for  £368,  who  soon  after  took  pos- 
session of  part,  and  he^  and  those  claiming  under  him,  kept 
possession  to  the  time  of  the  action.  (Ejectment.)  Charles  Har- 
ris retained  possession  of  the  other  part  till  he  died,  in  1794. 
In  January  1795,  his  widow  and  John  Harris,  took  administra- 
tion, returned  an  inventory,  &c.  In  1796,  on  their  petition 
to  the  legislature  of  Rhode  Island,  stating  the  personal  estate 
of  Charles  Harris  was  insufficient  to  pay  his  debts,  and  that 
his  real  estate  was  under  mortgage,  be,  the  legislature  em- 
powered James  Aldrich  to  sell  the  real  estate  with  the  advice 
of  the  town  council.  Sec.  In  March  1797,  said  Aldrich,  with 
said  advice,  for  $2250  sold  to  said  John  Harris  in  fee,  &c. 
In  November  1809,  the  marshal  sold  the  estate  to  the  pit.  to 
satisfy  an  execution  against  John  Harris  in  favor  of  P.  Ara« 
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mfdon,  9z  Co.  ibr  $4550.     In  February  1812,  John  Harrid,  Vol.  IV, 
for  $100,  relea^d,  bj  deed,  all  fais  title,  be.  to  the  ph.,  «s  Cm.*  113. 
did  said  tvido^  her  right  of  dower.     Held,  I ,  as  abore,  the     Art.  8. 
equity  of  rederaptton  wai  extinguished  :  2.  As  Aldrich  !Va^       Con. 
the  seller,  JohA  Harrrs,  though  administrator,  toight  legally  be 
the  purchaser  ;  see  ch.  32,.  a.  2,  s.  2  :  3.  Nor  was  tl^  mort- 
gage merged  in  the  title  acquired  by  John  Harris  under  the 
sale  from  Aldrich.     2  Mason,  531-541,  Dexter  t^.  Harris. 

§  3.  Under  stat.  1821,  ch.  85,  the  mortgagor  may  file  his  4  Pick.  6-i8, 
bill  to  redeem  on  tlie  mortgagee's  refusal  to  account,  and  he  ^^  •• 
refuses,  if  he  will  render  none  but  an  erroneous  one.     Mbi^^ 
see  ch.  114,  a.  28,  especially  s.  6 ;  2  Cowen,  246-^323. 

The  mortgagee  enters  for  condition  broken,  and  leases  to  *  ^^*  id-2i. 
the  mortgagor,  and  hefort  foreclosure  the  mortgagee  dies,  his 
a:dministrator  must  sue  to  get  actual  possession  on  stikt.  1788, 
ch.  51. 

JVhere  the  mortgagee  becomes  irUitee^  fyc.  As  where  the  4  Pick,  isi— 
mortgage  of  land  is  to  secure  a  debt  due  on  a  negotiable  note,  JJ^b"^  ^' 
and  that  is  endorsed  to  a  third  person,  and  the  mortgage  is  not 
msigned,  whereby  they  are  separated  ;  the  mortgagee  becomeis 
in  equity  the  trustee  of  the  holder  of  tlie  note.  The  mortgage 
remains  in  force,  and  the  eridorsee  ^ay  attach  and  sell  the 
mortgagor's  right  to  redeem.  See  a.  7,  s.  19,  Atkins  t;.  Saw- 
yer.    Not  so  the  mortgagee. 

Held,  1.  A  mortgage  held  by  a  testator  before  making  '"s*  ^*^^^^ 
will,  and  till  his  death,  will  pass  tinder  a  residuary  devise  of  Garter. 
'  all  his  estate,  whether  real  or  personal ' :  2.  If  a  testator, 
after  devising  a  mortgage  forecloses,  or  take  a  release  of  the 
equity  of  redemption,  it  is  a  revocation  of  the  devise :  3. 
Where  a  testator  after  devising  a  mortgage,  took  an  absolute 
deed,  cancelling  the  mortgage  and  paying  the  mortgagor  the 
difierence  between  the  debt  and  the  value  of  the  land,  it  is 
a  purchase  on  which  the  will  does  not  operate. 

^  8.  20  years  to  redeem  or  foreclose  in  Kentucky;  a/ien  9  Wheat  489- 
mortgage.     September   1793,  Jiiraes  Hughes  gave  his  bond  J^J^JJK'J^^^ 

and  mortgage  for  £770,  2*.  Ad.  to Hughes,  now  MrSpejiantow.*^ 

Edwards;  bill  filed  June  8,  1816,  stating  the  mortgage,  &c.Edwardiifc 
object,  a  sale  of  the  mortgaged  premises  for  payment  of  the 
debt,  foreclosure,  &c. ;  and  several  of  the  defts.  had  purchased 
parts  of  them  of  the  mortgagor,  and  made  improvements. 
The  bill  alleged  the  ^  pits,  to  be  aliens  and  subjects  of  the 
king  of  Great  Britain  ;  '  the  mortgage  deed  was  duly  record- 
ed. Four  objections  were  made  by  the  defts.,  Hughes  and 
others,  1 .  As  to  a  mistake  in  the  date  of  payment,  that  is,  a 
day  past ;  court  held  this  was  no  valid  objection  in  equity : 
2d  objection,  that  the  plu.,  the  mortgligees,  were  aliem  bv 
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Vol.  IV.  their  own  statement,  and  aliens  cannot  hold  lands  in  Kentucky^ 
Cu.  112.  80  cannot  have  foreclosure.     TIte  court  held  their  alienage 
Art.  2.     w&s  no  valid  objection,  for  though  not  in  possession  when  the 
Con.       treaty  was  made  in  1794,  they  then  had  title.     And  indepen- 
N^-v*^^     dent  of  the  treaty  they  had  a  right  to  the  mortgaged  premises, 
as  collateral  security  for  the  debt,  the  principal  thing  :  3d  ob- 
jection :  the  pits,  were  barred  by  lengdi  of  time.     The  court 
held  20  years  barred  redemption  and  foreclosure,  generally, 
but  in  this  case  the  mortgagor  made  a  payment  in  1798,  and 
by  letters  in  1803,  acknowledged  the  debt  and  promised  pay*- 
ment. 

4th  objection  :  the  premises  mortgaged  ought  not  to  be 
liable  beyond  their  unimproved  value.  The  court  overruled 
this  objection,  and  noticed  the  purchasers  of  the  mortgagor 
had  constructive  notice  of  the  mortgage,  from  the  deeds  being 
recorded  ;  equal  in  this  case  to  direct  notice.  It  was  said  for 
the  purchasers,  that  though  the  mortgagor's  letters  in  1803, 
&rC.  precluded  him  from  objecting  length  of  time,  they  did 
not  the  purchasers.  Court  answered,  they, '  with  notice  of  the 
incumbrance,  purchased,'  and  though  but  constructive  notice, 
yet,  '  for  every  purpose  essential  to  the  protection  of  the  mort- 
gagees against  the  effects  of  those  alienations,  it  is  equivalent 
to  a  direct  notice,  and  such  is,  unquestionably,  the  design  of 
the  registration  laws  of  Kentucky.' 

§  12.  The  English  doctrine  of  tacking,  does  not  apply  in 
Massachusetts.  3  Pick.  R.  50. 
6  Pick.  14A-  ^10  con.  This  was  a  bill  in  equity  to  redeem,  by  the  mort- 
CrehSe*^  •gagor's  widow.  Held,  I.  A  legal  assignment  of  dower  was 
not  necessary  to  enable  her  to  support  her  bill :  2.  Court  has 
power  under  the  act  of  1796,  cb.  77,  to  sustain  it :  3.  Credi- 
tor's prior  lien.  See  Lien,  &ic. :  4.  A  purchased  the  equity 
of  redemption  of  the  mortgagor's  administrator  and  gave  hinn 
a  bond  to  pay  the  mortgage  debt,  and  then  paid  it,  and  took 
an  assignment  of  the  mortg&ge — decided  the  widow,  the  pit*, 
could  take  no  advantage  of  this  bond  by  estoppel  or  otherwise, 
she  not  being  party  to  it :  5.  A,  being  in  possession  under 
such  deed,  afterwards  makes  an  entry  and  holds  possession 
three  years,  as  such  assignee  of  the  mortgagee,  without  notice 
to  her;  she  may  redeem :  6.  But  she  must  pay  the  whole  debt 
secured  by  the  mortgage  :  7.  If  A  redeems,  she  is  let  in,  pay- 
ing her  part  of  the  debt  according  to  the  value  of  her  life  es* 
tate  in  one  third  part  of  the  mortgaged  premises :  8.  Motion 
to  vary  the  minutes  of  a  decree  in  chancery  may  be  received 
any  time  before  a  final  decree  is  made  and  recorded :  9.  A 
being  in  possession,  &c.  as  under  the  fifth  head  she  may  elect 
to  consider  him  in  possession  under  the  mortgage  from  the 
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time  he  took  the  assignment  of  it,  nnd  hold  him  to  account   Vol.  IV. 
for  the  rents  and  profits  from  that  time  :  10.  But  not  for  pre-  Ch.  112. 
▼ions  rents,  he.  is  he  liable,  no  demand  of  dower  having  been      Art.^. 
made  on  him  before  that  time,  and  the  statute  1816,  ch.  84,       Con. 
entitling  her  to  rents  and  profits  until  her  d'lwer  be  assigned,    ^^s^'^ 
being  to  give  her  a  remedy  only  against  her  husband's  heirs, 
as  it  seems:  11.  Where  the  interest  is  payable  half-yearly 
and  the  rents  and  profits  are  considerable,  interest  is  computed 
on Jhem  semiannually  and  making  rests:    12.  Such  assignee 
allowed  five  per  cent,  commission  for  his  care  and  trouble  in 
collecting  the  rents,  &c.  and   managing  the  estate.     March 
term,  1828,  again  considered  :   stated  that  no  such  commis- 
sion is  allowed  in  the  English  courts. 

Bill  in  equity  to  redeem  lands,  brought  by  subsequent  *°o>'*"  5J?*^!L^5S« 
gagees,  from  two  prior  mortgages,  and  to  conipel  the  prior  gnd'otniel 
mortgagee  to  release  the  two  first  mortgages.  Facts :  April  wiMhip  «. 
24,  1821,  Joseph  Winship  gave  to  the  deft,  two  promissory '^"'^ 
notes  for  j^300  each,  one  payable  in  three  years  and  the  other 
in  six,  vnth  interest  annually:  June  14,  1821,  Jos.  Winship 
made  his  mortgage  to  the  deft,  to  secure  payment  of  said 
notes.  February  II,  1822,  Jos.  Winship  made  a  second 
mortgage  to  one  Carew,  to  secure  him  as  a  surety  on  a  note 
giv^en  by  Jos.  Winship  to  one  Pynchon  :  September,  28, 1824, 
Carew  assigned  this  mortgage  to  the  deft.,  who  paid  the  $200 
then  remaining  due  to  Pynchon  :  June  16,  1823,  Jos.  Win- 
ship made  a  third  mortgage  to  Carew  and  the  two  pits.,  to  se- 
cure him  and  Dan.  Winship,  as  his  sureties  on  a  note  he  gave 
to  the  Hartford  bank,  and  Carew,  as  his  surety  on  his  note  to 
the  Springfield  bank,  and  other  notes — one  to  Saunders: 
September  20,  1825,  Carew  assigned  to  the  deft..  Frost,  all 
bis  interest  in  this  third  mortgage,  then  all  the  mortgages  vest- 
ed in  the  deft.  Dan.  W.  paid  part  of  the  note  to  the  Hart- 
ford bank,  and  October  28,  1823,  Carew  paid  the  balance, 
$75  ;  Carew  paid  all  the  note  to  the  Springfield  bank  :  May 
31,  1826,  Jos.  Winship  conveyed  to  the  pits,  all  his  remain- 
ing interest  in  the  mortgaged  premises,  being  his  right  to  re- 
deem: August  5,  1823,  the  interest  on  said  two  first  notes 
made  to  the  deft.,  being  unpaid,  he  took  possession  for  condi- 
tion broken,  and  continued  in  possession  to  the  time  of  the 
commencement  of  this  suit.  During  that  period  the  rents  and 
profits  received  by  him,  exclusive  of  fifteen  dollars  lost  by  an 
insolvent  tenant,  amounted  to  about  $206 ;  and  the  repairs, 
includmg  insurance  against  fire  and  the  expense  of  an  aque- 
duct, amount  to  about  $50 :  April  26,  1826,  the  pits,  tender- 
ed to  the  deft.  $800  to  redeem  the  two  first  mortgages. 

On  these  facts,  held,  1.  The  two  pits,  bad  properly  joined 
in  the  bill  against  the  deft,  to  redeem  the  two  first  mortgages. 
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Vol.  IV,  2.  Tbe  deft,  could  not  be  compelled  to  contribute  to  pay 
Cb.  112*  them  off;  and  if  he  did  not,  and  the  pits,  alone  redeemed 
Art,  3.  them,  he  could  not  avail  himself  of  his  third  mortgage,  but 
Con.  the  pits,  could  hold  possession  till  reimbursed  his  proportioa : 
3.  U  the  deft,  elected  to  hold  under  his  third  mortgage,  be 
should  contribute  to  redeem  the  two  first,  in  proportioa  as  bis 
interest  in  the  third  bore  to  the  interest  of  the  other  two 
mortgagees :  4.  The  deft,  could  not  apply  the  reota  aod 
profits  to  the  third  mortgage  debt,  he  being  in  posseasioo 
only  for  breach  of  condition  of  the  first  mortgage  :  5.  There 
being  several  conditions,  and  the  mortgagee  enters  for  the 
breach  of  one  of  them,  the  mortgagor,  by  tendering  per- 
formance of  that  one  prevents  a  foreclosure,  and  may  have 
a  decree  for  possession,  unless  the  mortgagee,  in  answer, 
sets  up  his  general  right  under  the  mortgage,  or  has  dedarr 
ed  he  holds  for  the  breach  of  another  condition  in.wbidi 
case  a  special  decree  may  relieve  the  mortgagor  from  tbe  ef> 
fects  of  the  breach  for  which  the  entry  was  noade,  and  leave 
tbe  mortgagee  in  possession  of  his  legal  rights :  6.  The  court 
has  power,  under  the  statute  1798,  ch.  77,  to  decree  acoord- 
ing  to  the  principles  of  chancery  courts,  whatever  equiQr  re- 
quires between  the  parties,  so  is  the  act:  7.  The. deft,  was 
not  bound  to  receive  principal  tendered  not  due,  but  was 
bound  to  receive  the  interest  due,  part  of  the  sum  tendered*: 
8.  The  deft,  was  bound  to  release  quoad  the  condition  ten- 
dered to  be  performed,  so  is  the  statute  :  9.  The  deft,  was 
not  chargeable  with  the  quarter  rent  lost  by  tbe  tenant's  insol- 
vency, the  deft,  not  being  guilty  of  any  negligence :  10. 
Rents  received  by  the  deft,  were  applied,  as  they  accrued,  to 
keep  down  tbe  interest :  11 .  Deft,  not  allowed  the  insurance, 
but  was  for  the  aqueduct,  it  being  necessary  and  expense 
small :  12.  A  mortgage  secures  two  sums  payable  at  different 
times ;  and  tbe  mortgagee  enters  for  the  nonpayment  of  tbe 
first  due,  the  mortgagor  brings  his  bill  to  redeem,  and  When 
the  other  falls  due  he  makes  a  new  tender,  he  must  file  a  sup- 
plementary bill  and  state  in  it  the  new  tender.  Asio  costs, 
see  Costs,  ch.  195,  a.  2,  s.  5. 

5  Pick.  167,  Battle  e.  Griffin,  in  a  bill  to  redeem,  was  held 
to  account,  and  it  appeared  the  mortgage  debt  exceeded  tbe 
value  of  tbe  mortgaged  premises,  the  deft,  was  allowed  to  set 
off  tlie  pit's,  costs  pro  ianto  against  the  mortgage  debt. 

^  25.  Creditor  may  levy  on  the  estate  mortgaged;  as  where 

one  gets  judgment  for  his  debt  and  extends  his  execution  on 

'and  mortgaged  for  the  same  debt,  and  the  debtor  neglects  one 

aMl^pSiierVy^**".^^  redeem  after  the  extent,  the  esute  is  absolute  in  tbe 

King,  adm'r.  creditor,  notwithstanding,  the .  mortgages.      Depided   o^  the 


mortgagor's  bill  and  equity  to  redeem  ;  and  2  Greenl.  339-  Vol.  IV, 
340,  and  if  the  debtor's  right  to  redeem  be  sold  on  execution,  Ch.  1 12. 
to  redeem  witbin  the  year,  he  must  tender  to  the  purchaser     Jiri,  2. 
the  co8t$j  as  well  as  the  sum  for  which  the  equity  sold  and  in-      Cam 
terest.     Demandant  was  assignee  of  the  purchaser,  and  the    s^-vi^/ 
costs  were  those  of  the  demandant's  on  an  action  commenced 
immediately  on  die  sale.     Page  341-*347,  if  the  surety  pay 
the  mortgagee  he  may  enter,  &c.    See  ch.  169,  a.  28  ;   19 
John.  486. 

^  26.  The«  mortgagee  may  have  trespass  against  the  mort- 
gagor in  possession  for  cutting  down  and  carrying  away  trees, 
timber,  he.  for  the  value  thereof.  The  pit.  sold  the  land 
September  15,  1819,  to  one  Bickford  in  fee^  taking  a  mort- 
gligo  at  the  same  time,  to  secure  payment  of  the  purchase 
money,  and  Bickford's  notes  payable  in  two  years  and  a  half, 
^30.  He  paid  one,  be.  the  next  spring.  December, 
1820,  he  sold  dl  the  timber  on  the  land,  to  the  value  of  $230, 
to  Pike,  &c.,  all  defts.,  who  cut  it  down  and  converted  it  to 
their  own  use  without  the  pit's.,  the  mortgagee's,  license,  Bick- 
ford remaining  in-  possession  till  after  the  cutting,  when  the 
pit.  entered  for  condition  broken,  the  residue  of  the  purchase  StoweU  v. 
money  being  unpaid.  Facts  agreed.  Judgment  for  the  pit-i  f|J*2*l^eni' 
the  mortgagee,  for  the  value  of  the  timber  and  costs.  887-890. 

^  3  cofik  And  17  Mass.  R.  419^29,  Parsons  t^.  Wells,  &c.  Art.  3. 

fVrit  of  entry*     Decided  a  mortgagee  of  a  satisfied  mort-    Con. 
gage  cannot  at  law  recover  possession  against  the  mortgagor  8  Mason,  sao- 
or  persons,  claiming  under  him.     By  the  law  of  the  State  of  j^nl^J'^gi''' 
Maine,  the  satisfaction  was  specially  pleaded.     The  mortgage 
was  not  discharged  in  the  registry  of  deeds,  nor  by  a  release. 
Decided  on  the  statute  of  Maine,  1821,  ch.  39.     The  action 
waa  not  on  the  mortgage.    See  statute  of  Massachusetts  1821, 
ch.  85. 

^  27.  BiU  in  equity  to  redeem.     If  the  legal  and  equitable 
estates  unite  in  the  mortgagee,  the  mortgage  will  be  consid- 
ered 83  subsisting  or  not^  according  to  his  intention,  actual  or 
presumed  :  2.  After  a  bill  js  brought  to  redeem,  the  court 
will  not  permit  the  officer,  who  executed  the  writ  of  habere 
facias  under  which  the  mortgagee  entered,  to  attend  his  re-  3  Greenl.  2S0- 
tum,  by  stating  an  earlier  day  of  service  for  the  purpose  of  ass,  Freeman 
foreclosure.     As  to  the  merger  of  the  mortgage  title,  see  ch.  ••  ^*"^»'^P• 
114,a.  28,  s,  12,  •*"*'• 

^  28.  JSTo  mergen  Ekjuity  of  redemption  on  execution, 
afterwards  the  mortgagee  entered  under  a  judgment  and  writ 
of  possession  for  condition  broken,  and  before  foreclosure 
conveyed; all  his  interest  in  the  land  to  the  mortgagor.  Held, 
thaiim  agiiinal;the'  purcbaaer.  of  then  said,  equity,  this  should 
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Vol.  r\^.   operate  as  an  assignment  and  not  as  an  extinguishment  of  the 
Ch.  ]  12.  mortgage.     If  the  mortgagor  remain  seised  of  right  to  redeem 
Art.  3.     and  the  mortgagee  release  all  his  interest  to  him,  this  crftn- 
Con,      gnishes  the  mortgage,  but  after  the  right  to  redeem  is  vested 
in  a  third  person,  the  mortgagee's  release  to  the  mortgagor 
operates  as  an  a»$ignmcnt  of  the  mortgage,  as  the  mortgagor 
in  such  case  has  no  estate  in  which  the  mortgage  can  merge ; 
and  the  case  is  the  same  if  the  mortgagor  has  the  right  to  re- 
deem the  equity  of  redemption  sold  on  execution. 

^  29.  The  mortgagee's  power  to  seU^  in  JVeio  York^  and 
forclose  the  right  to  redeem,  Sarah  Wilson  and  others,  appel- 
lants, and  heirs  of  William  Wilson  v.  Robert  Troup  and  oth- 
ers, respondents,  2  Cowen,  193-242.  Appeal  from  the  court  of 
chancery  to  the  court  of  errors,  on  the  mortgagor's  biy  to  re- 
deem. Facts  in  substance  :  the  statute  of  New  York,  (1  R. 
L.  372,)  respecting  mortgages,  recognises,  as  below,  the 
mortgagee  may  have  power  to  sell,  and  such  power  had  been 
usually  given  in  New  York  :  Sir  William  Puitney  purchased, 
in  that  State,  a  large  tract  of  land,  and  opened  a  land  office. 
Chafles  Williamson  was  for  a  time  his  agent  to  manage  and 
sell — succeeded  by  said  Troup,  and  also  be  became  Pultney's 
administrator,  on  his  death,  in  1805.  Previous  to  October, 
1796,  said  Williamson  covenanted  to  sell  and  convey  to  said 
W.  Wilson,  living  in  Pennsylvania,  six  thousand  acres,  part  of 
said  land,  for  £795,  New  York  currency,  and  for  this  sum  to 
take  a  bond  and  mortgage.  Oct.  6,  1796,  said  Wilson  gave  a 
power  of  attorney,  in  the  form  below,  to  take  said  conveyance 
and  give  said  bond  and  mortgage  to  Daniel  Faulkner.  He  did 
accordingly,  but  in  the  mortgage  to  Williamson  (Oct.  21, 1796,) 
F.  inserted  a  special  power  to  sell  the  land  and  raise  the  money 
due,  in  default  of  the  mortgagor,  &ic.,  to  pay,  he.  Statutes  of 
New  York  gave  the  mortgagee,  his  assigns,  &c.  power  to 
foreclose  in  a  summary  way  without  a  bill  in  equity.  William- 
son assigned  this  mortgage  to  Puitney.  It  was  the  practice, 
also,  of  the  Puitney  land  office  for  the  mortgagor  to  insert  in 
his  mortgage  deed  the  usual  power  to  sell.  The  mortgage 
was  recorded  October  27,  1796,  but  not  the  power  to  F, 
though  that  was  recorded  before  the  sa]6.  Mr  Cowen,  in  his 
report,  leads  the  reader  to  think  from  thirty  to  fifty  questions 
(or  points)  were  made  and  decided ;  but  Sutherland,  J.  cor- 
rectly made  but  four:  1.  Had  Faulkner  authority  to  insert, 
as  he  did,  said  power  to  sell  ?  2.  Was  F's.  power  of  attorney 
legally  recorded  before  the  sale  under  the  mortgage  ?  3.  As 
the  mortgagee  or  his  assignees  had  sold  parts  of  the  mortgage 
ed  premises  in  fee,  with  warranty,  before  the  foreclosure 
could    tliere  be  an    after    foreclosure    under  the    power? 
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4*  Could  Troup  be  a  legal  purchaser  at  the  foreclosure?  Vol. IV. 
The  general  question  was,  if  the  sale  was  legal  and  so  the  Ch.  112. 
ejtftVy  o/*reifemptton  legally  foreclosed.  The  chancellor  held  Jlri.S. 
it  was,  and  his  decree  was  unanimously  affirmed  in  the  court  Cim. 
of  errors.  As  to  the  first  question  the  power  to  Faulkner 
authorized  him  to  receive  a  deed  from  Williamson,  and  to  sign, 
be.  to  him  a  mortgage  and  bond  for  the  consideration  mon- 
ey, '  and  to  do  and  perform  all  things  necessary  and  lawful  to 
the  obtaining  a  title  to  the  said  land,  and  securing  the  consid- 
eration money  therefor,  to  the  said  Williamson.'  Sutherland, 
J.  clearly  showed  by  reasons  given  and  authorities  cited,  that 
this  power,  in  connexion  with  the  law  and  usage  of  the  State 
and  the  Pultney  land  office,  authorized  Faulkner  to  insert  in 
the  mortgage  the  power  to  sell.  This  was  the  main  question, 
and  stated  a  power  must  be  construed  according  to  the  inten- 
tions of  tlie  parties.  These  may  be  learnt  from  extraneous 
circumstances,  these  be  proved  by  the  laws  and  writings  in 
the  case  and  parol  evidence  under  the  known  limitations. 
Authorities,  Sugden  on  Powers,  459 ;  1  Br.  Ch.  C.  395;  7 
Ves.  Jr.  547 ;  Doug.  292  ;  2  Ves.  Jr.  336 ;  Skinner,  27 ; 
1  Coke,  175,  a.  he.  2.  Recording  the  power.  Savage,  C. 
J.  gave  a  correct  opinion,  saying  it  was  recorded  before  the 
sale  first  then  correctly  proved  and  again  recorded^  Referred 
to  Bergen  v.  Bennett,  1  Caines  Cas.,  in  error,  17,  where  de- 
cided that  the  omission  to  record  the  power  will  not  affect  the 
proceedings  as  between  the  mortgagor  and  the  mortgagee* 
The  recording  is  for  the  purchaser's  benefit.  Third  question  : 
sale  of  part  in  fee  previous  to  the  foreclosure.  Sutherland,  J. 
well  observed,  the  mortgagee,  or  his  assignee,  retained  the 
debt  and  the  power  to  sell  each  entire,  and  the  power  being 
indivisible,  and  the  said  right  to  foreclose  was  subject  to  the 
sales  previously  made  and  operated  for  the  benefit  of  the  pur- 
chasers, and  as  they  were  not  assignees  under  the  mortgage,  it 
was  not  necessary  they  should  be  made  parties  to  the  fore- 
closure. Fourth  point :  Troup's  power  to  purchase  was  truly 
answered  in  a  few  words.  The  mortgagee  may  purchase 
under  a  power,  though  he  had  conveyed  a  part,  for  the  10th 
section  of  the  act  concerning  mortgages,  (1  R.  L.  375,)  pro- 
vides '  that  no  title  to  mortgaged  premises,  derived  from  any 
sale  made  in  virtue  of  a  special  power,  shall  be  questioned,  or 
impeached,  or  defeated,  either  at  law,  or  in  equity,  by  reason 
that  the  mortgaged  premises  were  purchased  in  by  the  mort- 
gagecj  or  his^  or  her^  assignee^  (or  assignees,)  or  for  Ats,  Aer, 
or  their  benefit,  or  account.^  The  mortgagee's  grantees  are 
assignees  pro  tanto.  Trustee  may  purchase  for  the  benefit 
of  hU  cestui  que  trusty  and  he  only  can  questign  tbft 
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Vol.  IV.    No  pretence  of  fraud.     No  abandonment  by  Wilson.   TiDup, 
Cm.  112.  as  administrator  had  a  right  to  foreclose  generally. 
Art,  4.         ^  0.  And  if  he  do  not  redeem  in  ttie  year,  his  whole  niter- 
Com*       est  is  gone,  so  that  he  cannot  redeem  the  land  of  the  nvortga- 
v^N^^w     gee,  even  if  the  purchaser  of  the  equity  should  not  redeem. 
2Pick.R.  276-281. 
s  Pick.  R.  48-      But  when  the  right  to  redeem  is  sold  on  execution  tb  « 
equUy'w!*^*  *"  creditor  of  the  mortgagor  he  has  a  right  to  redeem  such  right 
Cooke.'  on  repaying  the  purchase  money  and  interest  only  ;  and  a  ten- 

der of  the  purchase  momsy  must  be  unconditional. 
Art.  5.  ^2  con.     The  first  mortgagee  filed  a  bill  to  forclote  against 

Con.  the  mortgagor  and  second  mortgagee,  and  the  affida^ii$  in  siq>- 

1  Jacob,  fc  W.  port  of  it,  stated  that  the  knd  without  the  timber  was  an  insuf- 
w}Z!!!Sh^  .  ficient  security,  and  that  the  timber  was  not  in  a  fit  stale  to  be 

Humphreys «.  ,  _<J  ,  ^rv_         ^         x* 

Harrifon.  cut  down.  The  mortgagor  was  m  possession.  On  motion  of 
the  counsel  of  tlie  first  mortgagee,  the  inkmction  was  granted 
as  prayed  for.  So  held,  it  may  be  extended  to  restrain  cottiBg 
down  underwood,  contrary  to  the  usual  course  of  husbandly, 
but  not  to  underwood  generally,  though  the  mortgagor  b  insol- 
vent. Cited,  8  Yes.  105 ;  1  Dick.  75 ;  3  Atk.  723»  [and 
Brady  v.  Waldron,  2  Johns.  Ch.  R.  148.]  On  the  statute  the 
mortgagee  may,  in  selling  to  foreclose,  be  the  purchaaer,  having 

Jj^EMno.       a  power  to  sell  them,  his  tide  is  valid,  without  a  deed  for  being 

CowodI  ass—  ^^®  seller,  he  cannot  give  a  deed  to  himself.    I^e  act  allowed 

282.    '  him  to  purchase. 

^  3.    The  principle  in  Ivers  v.  Hooper,  Pike  v.  Greenleaf, 
adopted  ;  2  Green).  132-138,  Blaney  v.  Bearce. 

2  Greenl.  322-  The  assignment  of  a  mortgage  must  be  by  deedy  but  a  bond 
Suidy*^''  maybe  assigned  by  delivery  only  ^  tor  2l  full  and  valuable  con- 
sideration :  2.  Where  several  particulars  are  named,  descrip- 
tive of  the  land  intended  to  be  conveyed  in  a  deed ;  if  some 
are  false  or  inconsistent,  and  the  true  are  sufficient  to  designate 
the  land,  the  former  are  rejected  :  3.  If  the  mortgage  debt  be 
paid,  the  mortgagee  cannot  recover  possession.  See  ch.  101, 
a.  5,  s.  27,  Maine  Stat.  1821,  ch.  60,  s.  14-15,  authorized  a 
bank's  mortgaged  interest,  a  debt  due  to  it,  to  be  seized  and 
sold  on  execution  for  its  debt,  but  not  after  the  debt  due  to  it  is 
paid,  though  the  mortgage  remains  not  assigned  by  it  by  deed, 
and  not  discharged  on  record. 

1  N.H,  Uep.       But  the  bond,  if  made  afterwards,  and  not  the  same  day,  does 

08—42,  Lund  not  constitute  a  mortgage,  though  agreed  for  the  same  day.  But 

pp^?^^i72  otherwise  in  chancery.     The  mortgagee  may  enter  immediately 

after  taking  our  common  mortgage  deed,  and  put  out  the  mort- 

pp.  383—986.  gagor,  being  but  a  tenant  at  sufierance.     By  the  statutes  of 

New  Hampshire,  of  Feb.  16,  1791,  and  Jan.  16,  1796,  the 

debt  may  be  tendered  any  time  before  foreclosure,  and  after 

condition  broken ;  and  such  tender  operates  as  payment  or  ten- 
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der  at  the  day.    Quere,  if  the  tender  be  not  limited  to  one  year   Vol.  IV. 
after  the  mortgagee  has  entered.  Ch.  112. 

§  7  con.     This  was  a  bill  in  equity  to  redeem  certain  mort-     jjrt.  5. 
gaged  premises.     Held,  it  cannot  be  maintained  by  the  mort^      Can.^ 
gagor,  without  averring  and  proving  a  tender  of  the  sum  actu-     >.^-v.-w/ 
ally  due.     This  he  must  ascertain  at  his  peril,  unless  it  appears  17  Man.  R. 
the  rents  and  profits  exceed  the  sum  due  on  the  n1orte;afi;e.  The  LU'^S'^nV 
court  said  it  *  has  no  junsdiction  m  equity,  except  what  is  ex- 
pressly given  by  statutes.    We  cannot  entertain  a  bill  of  discov- 
ery, except  in  case  of  trust  created  by  deed  or  wUV 

But,  4  Pick.  216-319,  Reed  v.  Davis  b  a1.  held,  that  an** 
entry  by  a  mortgagee  before  condition  broken,  without  notice  to 
the  mortgagor,  is  valid.  The  mortgagee  entered  into  the  dwell- 
inghouse  part  of  the  mortgaged  premises  before  witnesses,  and 
placed  the  pit.  in  it,  a  tenant  at  will,  but  gave  no  previous  no- 
tice to  the  mortgagor,  who  was  informed  of  the  entry  by  the 
tenant ;  but  the  mortgagor  being  so  informed,  entered  and  turned 
^  pit.  and  his  family,  &c.  out ;  he  brought  trespass.  Held, 
the  mortgagee's  entry  was  lawful.  Ph.  recovered  $500  dam- 
ages. New  trial  refused ;  court  divided  as  to  excessive  damages. 
The  pit.,  hi3  family  and  furniture  were  forced  out  of  the  house 
with  violence  and  indignity. 

When  the  mortgagee  takes  possession,  he  is  not  obliged  to  4  pj^.jj  4^__ 
have  his  deed  with  him,  nor  to  declare  he  enters  for  condition  470,  Sktimef 
broken.     It  is  sufilicient  if  it  appears  his  entry  is  for  the  non-  ^J^-  •• 
performance  of  the  condition  :  2.  An  authority  from  the  mort- 
gagor to  deliver  possession,  need  not  be  in  wntmg  :  3.  Where 
the  mortgagee  went  to  the  land  mortgaged,  but  not  upon  it,  for 
the  purpose  of  taking  possession  for  condition  broken,  and  soon 
after  actually  entered  upon  the  land,  and  continued  for  three 
years  to  take  the  profits,  the  mortgagor  having  notice  that  he 
was  in  possession  for  non-performance  of  the  cendition,  and  as- 
senting thereto  :   Held,  the  right  in  equity  to  redeem,  was  fore- 
closed. 

^  13  con.     Held,  after  the  mortgagee  had  foreclosed,  and  s  Masoo  474, 
tlie  mortgaged  premises  were  less  than  the  debt,  the  mortgagee  Amaiy  ©. 
might  sue  on  the  note  for  the  balanoe  due  to  him.     See  Hatch   ^*"* 
v.  White,  2  Galls.  162-161. 

Same  principle,  5  Cowen  380-382,  Globe  Ins.  Co.  y.  Lan- 
sing ;  and  2  Dickins  651-785  ;  8  Ves.  527 ;  Dunkley  v.  Van 
Buren,  3  Johns.  Ch.  R.  331  ;  3  Mass.  R.  562  ;  4  Pick.  19. 

Writ  of  entry  by  mortgagee,  to  recover  possession.      Held,  6  P»c*c-  240—  » 
1.  The  deft,  cannot  plead  a  tender  after  condition  broken,  but  ^^^jj^'^nard 
before  action  brought ;  nor  that  the  mortgagee  promised  him  he 
should  hold  tlie  land  dischai^ed  of  the  mor^gee.     The  mort-p  239,  Reed 
gagor's  right  to  redeem,  is  sold  on  an  execution,  he  still  has  an  v.  Bigelow. 
interest,  he  can  mortgage,  and  his  right  to  redeem  this  second 

VOL.  IX.  46 
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Vol.  IV.    mortgage,  is  assignable,  and  may  be  attached  and  sold  on  eie-* 
Ch.  112.    cution.  p.  418,  Fay  v.  Valentine.    A  mortgagee  gets  judgnieDt, 
Art.  5.       ^^^  enters  in  pai$  for  condition  broken,  and  then  under  the 
•Con,      judgment.     This  last  entry  waives  the  first* 

^21  can.  But  if  the  conveyance  of  eoods  be  not  fraudulent, 
the  vendee^s  mere  want  of  fX)ssession  will  not  defeat  his  rights^  so 
as  to  justify  an  officer  in  seizing  them  as  the  vendor's  property, 
if  previously  notified  of  the  conveyance.     If  the  vendor,  who 
sells  or  mortgages,  has  but  a  small  part  of  the  chattel,  and  the 
other  owners  who  have  actual  possession,  a  symbolical  or  cod- 
V  structive  delivery  to  the  vendee  or  mortgagee  is  sufficient,  even 
against  creditors.     The  delivery  was  of  A's  third  part  of  a 
carding  machine  to  sureties,  by  going  with  one  of  them  to  it, 
4»'HMk^?"*°^  there  delivering  the  bill  of  parcels  and  pointins;  to  the  ma- 
lt ai.  9,  Gree-  chine.     The  delivery  was  by  an  agent.     See  1  rick.  389  ; 
ly.  Jewett  v.  Warren,  s.  44. 

a»'*Fa*»'"      ^  ^^  ^^^'     ^  ^  reversion.    Case  in  nature  of  waste  com- 
Bre'werf        mitted  by  tenant  in  dower.     Held,  after  the  mortgagee  of  the 
reversion  had  entered  after  condition  broken,  but  not  before,  he 
could  maintain  an  action  aeainst  the  tenant  for  life  for  waste 
committed  before  the  breach  of  the  condition :  2.  A  tenant  for 
life  is  answerable  for  waste  committed  by  a  trespasser ;  was 
cutting  trees. 
17  Maw.  R.        ^  ^^  ^^'**     Entry  sur  disseisin  by  tlie  mortgagee  to  recover 
366—370,       possession,  the  mortgagor  set  up  usury  and  failed.  The  pit.  had 
^noM*     '  judgment ;  afterwards,  the  mortgagor  conveyed  to  A  the  right 
to  redeem.     A  brought  a  writ  of  entry  against  the  morteagee, 
meaning  to  prove  usury.    Held,  he  was  estopped  by  the  former 
judgment,  of  which  the  mortgagee  could  avail  himself  without 
pleading  it.     This  estoppel  runs  with  the  land,  and  extends  to 
all  privies  in  estate  to  the  judgment.     Estoppels  are  not  odious 
when  a  part  of  the  title,  and  tend  to  prevent  many  law-suits. 
Trespass  ;  assignee  of  the  mortgagee  v.  asitgnee  of  the  mort- 
2  0reeu\.27Z-gagor,  for  removing  fixtures.      These  were  erected  by  the 
m.  Smith  V,  mortgagor,  after  the  execution  of  the  mortgage.     Held,  trespass 
^  °*        lay  ior  the  balance  of  the  erection,  which  were  a  dwelling- 
house,  with  a  cellar  and  chimney,  and  the  mortgagor  soon  sold 
the  estate  to  one,  who  occupied  it  about  a  year,  and  then  sold 
the  house  and  chimney  to  the  deft,  with  authority  to  remove 
them.     This  he  soon  did  ;  and  for  this  cause  the  pit.  sued,  who 
took  an  assignment  from  the  mortgagee  while  the  mortgagor  was 
in  possession ;  against  whom  the  pit.  got  judgment  for  posses- 
sion of  the  land,  after  said  removal,  as  to  fixtures.     See  Elwes 
V.  Maw  or  More,  ch.  76,  a.  8,  s.  24.     As  to  the  action  of  tres- 
pass, see  Starr  v.  Jackson,  ch.  172,  a.  3,  s.  17. 

^  60.     This  was  a  mortgage  for  the  support  of  husband  and 
ufife.    The  condition  the  mortgagor  support  them  during  their 
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lives.     There  was  no  covenant  the  mortgagor  remain  in  fx)s*   Vol.  IV. 
session  till  condition  broken.     The  n^ortgagee  in  a  writ  of  en-   Ch.  1 12. 
try  recovered  possession.     The  mortgagor  was  not  allowed  to   Jiri.  5. 
prove  by  parol  evidence,  it  was  agreed  at  the  time  of  making      Can. 
the  mortgage,  he  should  remain  in  possession  till  he  failed  to    v^^v^^ 
perform  the  condition,  and  that  he  had  not  so  failed.     16  Mass. 
K.  3d-40,  Colman  v.  Packard,  s.  58.     See  art.  7,  s.  18. 

^61.     In  this  case,  in  a  writ  of  right,  held,  that  lands  mort-  ^^  ^****  ^• 
gaged  cannot  be  levied  on  for  the  mortgagee's  debts,  before  he  B^hi^  v. 
enters  and  takes  possession.    Issue  was  joined  on  the  mere  right  Colboura  & 
'  the  land  mortgaged  is  only  a  pledge  for  the  debt,'  and,  Mass.  ^^'^' 
Act,  1788,  c.  51,  makes  it  assets  in  the  hands  of  the  executors 
and  administrators,  and  distributable  as  personal  estate. 

§  62.     Where  A  has  two  tracts  of  land,  and  mortgages  ones  Pick.  202— 
tract  by  one  deed,  and  the  other  by  another,  and  both  separate^*  Fliteh.Jr. 
equities  are  attached  and  sold  on  one  execution  for  one  gross^' 
sunij  not  distinguishing  how  much  each  sells   for,  the  sale  is 
irregular  but  only  voidable.    The  debtor  has  a  right  to  redeem 
one  tract  and  not  the  other. 

^  4.  The  pit.  sued  by  his  guardians :  entry  surdisseisin  for  Art.  6. 
sundry  parcels  of  land.     Held,  1.  Tilie  cestui  que  trust  of  a    Con. 
mortgage  cannot  maintain  an  action  for  possession  of  the  land  i^  ^****  ^ 
mortgaged  against  the  tenant,  who  mortgaged  the  parcel  h^re  in  john%o^  v. 

Suestion  to  one  Nehemiah  Somes^  and  the  tenant's  right  to  re-  Skinner, 
eem  not  foreclosed.  Hence  his  title  was  good  against  alfmen 
except  N.  Somes  and  his  assigns,  and  the  demandant  was  not 
such  assignee.  The  mortgage  was  taken  by  N.  Somes  as 
guardian  of  the  demandant,  and  for  his  benefit,  in  whom  never 
vested  the  legal  estate. 

2.  If  one  sue  to  recover  several  parcels  of  land,  by  leave  of 
court,  he  may  discontinue  or  enter  a  noUe  prosequi^  as  to  one 
or  more  of  the  parcels. 

3.  The  demandant  in  a  real  action,  in  which  the  tenant  claims 
to  hold  under  him,  by  force  of  his  conveyance,  may  show  it  was 
obtained  by  fraud  and  imposition.  To  that  end  the  demandant 
may  show  he  was  of  a  feeble  understanding,  so  that  he  might 
be  defrauded  by  artifices,  which  would  not  have  prevailed 
against  common  men  ; — ^that  the  tenant  had  acquired  an  extra- 
ordinary influence  over  him.  To  prove  such  influence,  transac- 
tions before  and  after,  as  well  as  at  the  time  of  conveyance  may 
be  admitted  in  evidence.  The  jury  found  the  fraud  and 
imposition. 

^  5.  The  entry  of  the  mortgagee  to  foreclosure,  must  be  with 
actual  notice  to  the  mortgagor,  or  open  and  continued  possession. 
It  is  not  sufficient,  though  made  in  the  presence  of  witnesses, 
and  though  a  memorandum  of  the  entry  be  recorded  in  the 
registry  of  deeds.    The  object  intended  by  law,  is,  that  the 
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Vol.  IV.    mortgagor  may  know  when  the  thrpe  years  commence.    The 
Ch    1 12.    memorandum  is  not  required  by  law,  to  be  recorded.    17  Maas. 
Art.  6.     R-  429-431,  Taylor  &  al.  v.  Smith. 

Con!         §  ^'  *^ori£agee  when  he  may  tdU  fyc.     A  conveyance  of 

^^^.^^.^    land  on  condition  tp  B,  and  if  not  paid  to  him  by  the  debtor  in 

3  Pi  k  484—  *  ^™®  stated,  then  B  shall  have  power  to  sell  it,  and  apply  the 

492,\itoQ  V,   nionies  to  his  debt,  and  pay  over  tlie  surplus  to  the  debtor,  is  a 

WtiUing.        morta:age,  until  the  power  shall  be  executed.    See  an  important 

case  Ola  mortgage,  ch.  130,  a.  4,  s.  70;  as  to  attaching  the 

mortgagee's  interest  see  ch.  136,  a.  16,  s,  16. 

^  7.  How  assignee  may  foredose.    He  may  do  it  without 
making  the  assignor  a  party,  if  the.  legal  title  has  been  conveyed 
to  him.     Neither  the  mortgagor  nor  nb  assignee  can  bold  ad^ 
verse  possession  to  the  mortgagee,  unless  the  assignee  has  taken 
%  Band,  flg      &  conveyance  without  notice ;  otherwise  they  are  mere  tenants 
106.  at  will.     Mortgagor's  seisin  to  assign,  19  Johns.  486. 

1  Hop.  Ch.  R.  ^  8.  Mortgages  how  distinct.  A  holds  two  mortgages  against 
^^j^\  B,  of  two  distinct  lots  of  land  :  A  brings  his  bill  to  loreck)se  and 
Cuharttand  sell.  On  one  sale  there  is  a  surplus :  this  cannot  be  applied  to 
^^<»'  make  good  the  deficiency  of  the  other :   2.  The  English  doc- 

trin  of  tacking  mortgages  does  not  ppply  in  New  York :  3.  Each 
mortgage  is  surety  only  for  the  sum  named  in  it.    It  is  con- 
ceived this  is  the  principle  b  every  State  in  which  mor^;age8 
are  by  law  registered.     See  a.  1.  s.  3,  7  Johns.  Ch.  R. 
Art.  7.  ^  1 1 .'  A  bill  to  foreclose  a  mortgage  made  by  W.  E. ;  Cross 

Con.  ^'''  ^f  ^'  ^*>  charged  W.  E.  as  her  guardian  ad  litems  during 

1  Hop.  Ch.  R.  her  minority.  Sued  in  the  supreme  court  for  partition  of  these 
48— •9.  lands,  whereof  she  was  heiress,  and  judgment  for  a  sale,  and  W. 

E.  himself  purchased.  C.  C.  impeached  the  judgment  in  par- 
tition, as  void  for  irregularity,  and  charged  all  the  proceedings 
of  W.  E.  to  be  fraudulent,  and  that  the  other  defts.  claiming 
under  him  had  notice.  Held,  L  Want  of  notice  in  a  purchaser 
is  matter  of  defence ;  this  she'  must  aver  by  way  of  defence, 
and  establish  by  proof:  2.  He  must  deny  all  knowle^e  of  facts 
charged,  from  which  notice  may  be  inferred :  3.  The  denial 
must  be  full,  positive,  and  precise  :  4.  If  he  rely  on  the  want  of 
notice  in  another,  he  must  still  aver  the  fact  by  plea  or  other- 
wise :  5.  A  cross  bill  is  matter  of  defence  :  6.  It  cannot  intro- 
duce new  and  distinct  matter  not  embraced  in  the  original  bill : 
if  it  do  so,  no  decree  can  be  founded  on  those  matters,  or  origi- 
nal bill  dismissed  in  favor  of  C.  C 
1  Rami.  306—  §  13.  A  conveys  real  estate  to  B  in  trust,  to  pay  his  own 
^^^'  debt,  this  is  a  mortgage^  and  not  a  deed  in  trust.    But  if  B  sell, 

and  A  comes  into  equity  for  relief,  the  court  will  not  decree  in 
his  favor,  unless  he  makes  the  purchaser  a  paity.  See  2  Munf. 
527,  3  Munf.  66-68;  1  Hen.  &  M.  29,  Gelmer's  R.  130 :  it 
was  said,  a  trustee,  in  a  trustee  deed  to  sell,  is  viewed  as  the 
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Bgent  of  both  parties.  The  difierenoe  is  material :  a  trustee  Vol.  IV. 
can  sell  abioltUelyj  a  mortgagee  only  iubject  to  the  equity  of  re-  Qh.  1 12. 
demption  as  to  real  estate.     9  Wheat.  489.  jjrt^  7, 

Ab  set^j^  agaimt  a  mortgage :   As  on  a  bill  to  foreclose      Cpa. 
and  sell,  Troup  the  ph.,  was  chief  agent  for  the  sale  and  man- 
agemeot  of  the  Pultoey  estate.    1  Hop.  Ch.  R.  239-272.  Troup 
V.  Haight,  &(c. 

1  Hop.  Ch.  R.  460-470,  The  associates  of  the  Jersey 
Company^s,  original  complainants  v.  the  York  and  Jersey  Steam- 
boat Ferry  Company,  and  Barretto,  Jr.,  deft.  Nov.  1823,  the 
last  commisioners  mortgaged  to  the  first  commissioners,  the  com- 
ptninants,  two  ferry  boats  and  lands  in  Jersey ;  and  February 
}824,  said  mortgagors  mortgaged  said  boats  to  Barretto,  Jr, 
he  knowioff  the  said  first  mortgage  had  been  made  when  he 
look  his.  Held,  the  complainants,  the  first  mortgagees,  must 
eihaust  their  land  fund,  though  in  another  State,  and  the  title  to 
it  questioned  before  they  could  resort  to  their  boat  fund. 

Quere,  The  first  mortgagees  acquired  a  prior  title  to  both 
funds :  this  he  knew.  How  then  could  their  title  be  impaired, 
or  their  remedy  be  varied  to  their  disadvantage  by  a  subsequent 
Qiortgage  ? 

^18.  An  administrator  appointed  only  in  another  State,  can- 
iM>t  assign  a  mortgage  in  this  State.  1  Pick.  81,  Cutter  v. 
Davenport. 

And  1  Pick.  R.  87-90,  Wilder  v.  Houghton :  nor  can  the 
Mortgagee  recover  of  the  mortgagor  the  value  of  the  rents  and 
profits  accruing  after  the  commencement  of  an  action  by  the 
mortgagee,  to  obtain  possession.  Decided  in  an  action  of  tres- 
pass, quare  dmuam  Jregit  for  the  value  of  the  mesne  profits 
iMNHight  by  the  mortgagee  against  the  assignee  of  the  mortgagor. 
The  mor^gor,  or  his  assignee,  is  not  a  trespasser  till  the 
mortgagee  enters.  The  mortgagor  has  the  rents  and  profits  to 
his  own  use,  till  lawfully  dispossessed.  See  Wilder  v.  Whit- 
temore,  a.  56.  i  Pick.  R.  ssi 

^  19.  A  mortgagee  cannot  sell  the  equity  of  redemption  xo^*^*  ^^^  ^ 
pay  ibe  debt  secured  by  the  mortgage.     On  the  sale  of  such ' '  ^'  ^^^^^' 
equity,  on  execution,  notice  to  the  administrator  of  the  mortga- 
gor done  is  sufficient :  decided  on  a  bill  in  equity,  filed  by  the 
heirs  of  the  mortgagor  to  redeem.     See  Crane  v.  March,  ch. 
U2,  a.2. 

^  20.  As  to  pawns  and  mortgages  ofvessehj  ^c,  and  posses^ 
sion  remaining  in  the  mortgagor^  fyc.  This  was  trover  for  the 
brig  Frances,  by  an  executor  of  a  deputy  sberifiT;  propertv  the 
testator  att^hed,  against  a  stranger,  who  converted  it.  Held, 
1.  The  action  lay :  2.  Whether  a  mortgage  of  chattels,  to  secure 
the  mortgagee  against  his  liability  for  future  advances  by  him, 
be'  fraudulent  or  not,  depends  on  the  circumstances.  A  ship  at 
sea,  bound  to  a  port  in  Massachusetts,  was  mortgaged  in  another 
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Vol.  fV.  State,  and  it  was  stipulated  in  the  deed,  that  the  martgtgor 
Ch.  113.   should  remain  in  pouession  till  he  should  fail  to  pay  certain 
Art.  7.    notes.     The  vessel  arrived  in  her  port,  &c.,  and  was  attached 
Can.       ^  ^^  action  against  the  mortgagor,  and  another  part  owner. 
After  this,  and  tn  a  reaionabU  time  after  the  mortgagee  toae  en- 
titled  by  hit  deed  to  take  possession^  his  agent  gave  notice  of 
his  claim  at  the  customhouse,  by  a  memorandum  on  the  certifi- 
cate of  enrolment,  the  vessel  then  being  in  the  hands  of  the 
attaching  officer.     Held,  the  mortgagee  had  a  good  title*    Here 
the  time  of  the  mortgagee's  taking  possession,  or  in  this  case 
notifying  bis  claim,  was  governed  wholly  by  the  terms  of  the 
naortgage  deed :  3.  The  mortgagee  replevied  the  vessel,  and  his 
agent  received  her  from  the  attaching  officer.     Held,  he  bad  a 
rieht  to  the  possession  on  account  of  the  part  belonging  to  the 
other  oumer^  so  he  could  maintain  trover  against  the  said  agents: 
iTMwi.  B.     4.  A  chattel  vaumed  or  mortgaged,  is  not  attachable  in  an  ac- 
tion against  toe  pawner  or  mortgagor :   5.  If  no  agreement,  the 


JJI'f^l^lJ^^'  pawnee  or  mortgagee  shall  sell  the  chattel,  he  is  not  compellable 
•L  to  do  it :  6.  Nor  is  he  liable  to  the  trustee  process. 

I  Pick.  R.  486  $21.  Ejectment :  facts  agreed  :  Jan  22, 1816,  one  Wynsan 
^*  w£on  ™^rtgaged  the  demanded  premises  to  J.  and  L.  Pond.  Dec 
'20,  1819,  Wyman's  right  to  redeem  was  attached  by  one  Pres- 
cott  Aug.  21,  1820,  Wyman  made  a  second  mortgage  to  J. 
L.  Pond.  Sep.  2,  1820,  his  right  to  redeem  this  second  mort- 
gage was  attached  in  several  actions  against  him.  Nov.  6, 
1820,  his  right  to  redeem  was  sold  in  Prescott's  action  to  the 
tenant.     May  21,  1821,  right  to  redeem  on  the  second  mort- 

5 age  was  sold  to  the  demandant.  Nov.  21, 1821,  he  tendered  to 
.  and  L.  Pond,  the  sum  secured  by  the  second  mortgage, 
and  requested  them  to  assign  the  mortgage.  They  refused  the 
tender  and  assignment.  Afterwards,  the  same  day,  the  de- 
mandant tendered  to  the  tenant  the  sum,  with  interest,  he  paid 
for  the  right  to  redeem  the  first  mortgage  :  he  refused  to  accept 
it.  Nov.  6,  the  Ponds  assigned  the  second  mortgage  to  the 
demandant,  who  that  day,  afterwards,  oiade  another  tender  to 
the  tenant,  like  the  one  before  made  to  him,  and  requested  his 
release  of  the  right  to  redeem  the  first  mortgage  :  the  demand- 
ant claiming  the  right  to  tender  as  assignee  of  the  second 
mortgage.  This  tender,  the  tenant  also  refused.  Aug.  15, 
1822,  the  demandant  tendered  to  the  tenant,  and  offered  such 
sums,  with  interest,  as  he  paid  the  mortgagee  on  the  first  mort- 
gage, deducting  the  excess  of  rents  and  profits  received  by  him, 
above  the  repairs,  &£C.,  made  by  him.  The  court  held,  the  ph., 
as  assignee  of  the  second  mortgage,  had  a  right  to  redeem :  2. 
That  the  tender  was  seasonably  made,  being  in  one  year  next 
after  the  officer's  deed  to  the  purchaser  excluded  the  day  on 
which  it  was  executed ;  and  the  court  allowed  the  ph.  to  file  his 
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]^iU  in  equity,  atid  did  not  think  it  necessary  to  consider  the   Vol.  IV. 
attachment.    Thus,  if  A  mortgage  to  B,  and  C  attach  A's  right   Ch.  1 12. 
to  redeem,  and  pending  the  suit^  A  mortgages  to  P,  then  £     Jlrt,  7. 
buys  that  right,  D,  or  his  assignee  may  redeem.     Filing  the  bill       Con. 
was  by  agreement  of  the  parties :  their  agreement  was  in  writ- 
ing.    (Probably,  no  case  like  this  was  ever  before  in  a  court  of 
law.)     The  attachment  was  only  a  /ten,  and  the  debtor  could 
convey  or  mortgage  subject  to  it.     This  lien,  the  purchaser,  or 
second  mortgagee  might  discharge,  by  paying  the  debt  *  before 
execution  executed.'    The  sale  of  the  right  to  redeem  does  not 
relate  back  to  the  time  of  the  attachment.    The  statute  reserved 
a  right  to  the  debtor  to  redeem,  and  a  possibility  coupled  with 
an  interest,  is  assignable.     The  debtor's  right  to  redeem  was  8  D.  &  E.  88. 
positive  not  contingent,  secured  by  the  statute.     When  A  mort-  ^^'  ^^^ 
gages  his  lands  to  B,  A  has  left  only  a  right  to  redeem^  and  this 
right  he  may  mortgage  to  C,  and  C,  second  mortgagee,  may 
pay  B,  and  redeem  ;  this  is  daily  practice.     The  second  mort- 
gagee mav  assign  clearly  in  equity. 

^  22.  if  a  mortgage  be  fraudulent  or  void  as  to  creditors,  the  2  N.  H.  Rep. 
original  debt  remains  good :  2.  Of  personal  property  is  valid,  ^^' 
though  possession  of  it  be  not  taken  by  the  mortgagee,— other- 
wise as  to  a  pawn.     If  the  mortgagor  grants  to  A,  and  to  him  p.  goo. 
the  mortgagee  assigns  all  his  interest,  A  cannot  sue  the  mortga- 
gor, on  the  notes  secured  by  the  mortgage.     A  mortgage  on  p.  488. 
an  estate  insolvent,  is  security  for  the  balance  of  the  debt,  after 
the  mortgagee  has  received  his  dividend,  with  the  other  credi- 
tors, out  of  the  other  property  of  the  deceased  :   2.  When  a 
debt  against  an  insolvent  estate  is  secured  by  a  mortgage  of  land, 
the  commissioners  must  allow  the  whole  debt,  and  not  deduct 
the  value  of  the  land,  and  allow  only  the  residue  of  the  claim  or 
debt ;  Moses  v.  Rantel,  adm'x. ;  see  ch.  39,  a.  9,  s.  7,  contra, 
p.  525  ;  a  mortgage  is  good  though  a  new  note  be  given. 

^  23.  Chancery  will  not  keep  an  incumbrance  alive,  or  view  Starr  v.  Eiiit, 
it  as  extinct,  as  may  best  serve  the  purposes  of  justice,  and  the  «^^J"»  ^^ 
intentions  of  the  parties. 


CHAPTER  CXIII. 

BARGAIN  AND  SALE.    PARTITION  BY  DEED. 


A  money  consideration  is  essential  in  bargain  and  ^^^'i^t^^T' 
Ejectment  for  a  lot  of  land  in  the  city  of  New  York.     Held,  1.  Ma^^e- 
A  pecuniary  consideration  is  essential  to  give  effect  to  a  convey-  lancey,  5 
ance  of  lands  as  bargain  and  sale :  2.  A  conveyance  expressed  ^^^^>  ^^' 
to  be  in  consideration  of  the  future  performance  of  certain  con- 
ditions, though  one  of  them  be  to  pay  money,  is  not  valid  as  a 


i 


360  CONVEYANCES. 

Vol*  IV.  bargain  and  sale  :  3.  A  bargain  and  sale  of^freehoU^  to  Teal  m 
Ch.  113.  JMturOy  is  void,  though  otherwise  it  seem$  of  a  covenant  to  aCitid 
seised :  4.  Where  a  deed  states  a  consideration,  and  does  not 
say  for  other  consideration,  none  other  than  the  one  expressed, 
can  be  shown :  5.  A  deed  cannot  operate  as  a  covenant  to 
stand  seised,  unless  the  consideration  of  blood  or  marriage  be 
expressed  on  its  face.  The  pits,  claimed  as  heirs  at  law,  to  the 
grantor,  and  judgment  for  them.  The  defts.  did  not  contend  it 
was  a  covenant  to  stand  seised,  as  there  was  no  blood  in  the 
grants  but  that  of  a  son  in  law.  They  urged  '  it  was  a  bargmn 
and  taU  supported  by  a  pecuniary  consideration.'  Not  neces- 
sary for  the  deed  to  say  that  money  was  paid  ;  that  it  is  to  be 
paid  is  enough.  Cited  Dyer,  336,  b.,  and  337,  a.  As  to  cbe 
estate,  commences  infiuuro^  the  defs.  cited  1  Johns.  Cas.  91, 
Saunders  on  uses.  Sec.,  133,  Bac.  on  Uses,  63,  to  prove  a  re- 
sulting use  to  tlie  grantor.  It  does  not  appear  the  parties,  or 
either  of  them  attempted  to  prove  any  consideration  not  ex- 
pressed in  the  deed  ;  hence,  wnat  the  court,  or  Savage,  C  J., 
who  delivered  its  opinion  said  on  this  point,  was  foreign  to  the 
purpose,  therefore  not  applicable  the  very  questionable  part  of 
the  opinions  of  the  court,  or  rather  chief  justice.  There  are 
scores  of  authorities  to  show  a  consideration  dehors  fbe  deed 
may  be  jproved  when  consistent  with  it,  or  ratber  not  inconsis- 
tent. He  cited  only  7  Johns.  R.  343 :  as  to  paying  money  in 
futurOf  cited  Jackson  v.  Florence,  16  Johns.  R.  47  :  7  Johns. 
343,  is  on  the  idea  any  other  consideration  than  that  expressed 
in  the  deed, '  would  be  contrary  to  the  deed.'  Cited  1  Johns. 
R.  1?J9,  there,  the  objection  was  to  showing  a  greater^  or  dif- 
ferent one,  and  referred  to  Preston  v.  Merceau,  2  W.  Bl.  1249. 
1  have  cited  both  of  these  cases  as  law,  because,  where  the 
consideration  dehors  the  deed,  is  contrary  to  it,  or  greater,  or 
different,  it  is  not  consistent  xoith  the  deed.  But  so  is  pot 
Mildmay's  case  and  many  others,  for  a  consideration  dehors  was 
proved.  See  7  Johns.  R.  342,  examined  in  the  original  edition 
of  this  work,  ch.  86,  a.  9,  s.  37;  and  1  Randolph's  R.  103- 
107  ;  2  Stra.  934,  935,  and  cases  there  cited;  4  Co.  1,  Ver- 
non's case. 


CHAPTER  CXIV. 

CONVEYANCES  TO  USES  AND  IN  TRUST. 

Art.  3.  §  3  con.  As  the  statute  of  uses  was  enacted  after  the  stat- 

ion, ute  of  wills  in  England,  it  was  long  a  question  if  the  latter 

could  have  reference  to  the  former,  but  now  it  seems  to  be 
settled,  that  a  testator  has  power  to  raise  uses  by  the  joint  op- 
eration of  both,  or  by  force  of  the  statute  of  wills  alone  ;  and 
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the  court  will  construe  a  devise  one  or  the  other  way,  as  may  Vol.  IV. 
beat  effectuate  the  testator's  intentions.  Sugden  on  Powers,  Ch.  114. 
iSB,  kc.  jirt.  3.  * 

S7  H.  8,  ch.  16.     This  act  does  not  extend  to  covenants       Con. 
to  stand  seised,  and  only  to  estates  of  freehold  or  inheritance,     s^^^^-m^ 
Sogden  on  Powers,  9,  and  statute  book. 

^  3  eon.    See   the   doctrine  of  scintilla  juris  examined.  Art.  4. 
Sogden  on  Powers,  1  to  45,  where  it  appears  there  is  much    Con. 
nonfusion  in  the  books  in  regard  to  the  spark  of  right  left  in 
the  trustees  or  feoffees  to  uses,  by  the  statute  of  uses,  to  sup- 
port contingent  uses,  and  give  them  effect  as  they  arise.     See 
«.  8,  s.  8,  11,  &c.,  a.  9,  be. 

^  7  con.  A  bargain  and  sale  for  a  pecuniary  consideration.  Art.  10. 
of  a  fee  simple  estate  to  commence  in  futuro^  will  operate  as    Con. 
m  Covenant  to  stand  seised  to  the  use  of  the  party  within  the 
consideration,  according  to  the  intention  of  the  party,  without 
any  formal  words  for  that  purpose.     On  such  covenant  no  use  Jackion  v. 
cao'be  raised  in  favor  of  a  stranger^  or  one  not  of  the  cove- I'J*'^  *® 
Dtotor's  blood,  even  though  the  covenantee  is  a  mere  trustee  ^  ^' 
km  the  blood  relations  of  the  covenantor.     For  when  the  cove-  le  Johns.  R. 
nantee  is  a  mere  stranger^  there  is  no  consideration  of  blood  ^^^*  ^  *"^' 
or  marriage  between  him  and  the  grantor. 

To  give  a  deed  the  effect  of  a  covenant,  to  stand  seised  to  1  Cowen,a22- 
•uses,  diere  must  be  the  consideration  of  blood  or  marriage.  ^•^•J.^**"*'* 
There  is  neither  in  the  relation  of  a  daughter  in  law;  and  she 
is  a  competent  witness  for  the  grandson  of  the  mother,  of  the 
deed  in  ejectment  named  to  take  the  principal  interest,  for  she 
has  no  interest,  and  though  the  grandson  is  a  blood  relation^ 
be  does  not  take  the  estate,  and  it  seems  to  make  the  deed 
operate  as  a  covenant  to  stand  seised,  the  consideration  of 
blood  or  marriage  must  extend  to  the  whole  estate,  and  if  not 
to  all  then  to  no  part.     But  was  not  the  daughter  in  law  a 
grantee  upon  trust,  for  the  grandson,  so  no  consideration  of 
blood  between  the  grantor  and  the  grantee,  as  to  any  part  of 
the  estate.     Savage,  C.  J.  thougbt^be  daughter  in  law  inter- 
ested, so  not  a  witness ;  but  he  agreed  the  instrument  could 
not  operate  as  a  bargain  and  sale,  for  the  want  of  a  pecuinary 
consideration  ;  nor  as  a  covenant  to  stand  seised,  as  tiiere  was 
no  relation  of  blood  between  the  grantor  and  Mary  Saunders, 
the   daughter  in  law ;  nor  by  way  of  assignment  for  want  of 
Ihrery  of  seisin  ;  the  estate  attempted  to  be  conveyed  being  a 
fircefaold. 

^   13.  Though  a  charity  is  not  barred  by  the  statute  ofaJaeobliW. 
citations,  yet  an  adverse  enjoyment*  for  a  long  time  is  a  ma-  ^^' 

il  consideration  in  construing  an  instrument  under  which  it 
daiined:  2.  The  master  of  a  free  school  being  appdnted  by  p.  ass 
▼OL.  IX.  46 
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Vol.  iV.  persons  acting  as  trustees,  and  having  acted  as  such  many 
Ch.  114.  years,  if  be  has  done  his  duty,  bis  appointment  is  not  to  be 
Art.  10.    questioned  :  3.  The  master  of  a  free  grammar  school  may 
Con.      take  boarders  to  be  educated  in  it,  if  no  prejudice  to  the  free 
v,,^^^^.^^    scholars :  4.  There  were  made  several  donations,  partly  for 
the  support  of  a  ichool^  and  partly  for  the  support  of  a  graw^ 
mar  school.     These  were  devoted  by  the  commissioners  of 
charitable  uses  in  1623,  to  the  maintenance  of  a  grammar 
school,  and  that  decree  having  been  followed  to  1820.     Held, 
the  whole  revenue  must  be  applied  to  the  uses  of  the  grammar 
tc&oo/ at  least,  during  the  continuance  of  a  master  appointed 
p  970,  under  the  existing  system  :  5.  If  a  donation  be  made  to  trus- 

tees to  support  a  schoolmaster,  it  is  in  their  discretion  to  found 
a  grammar  school^  or  a  scliool  for  teaching  other  branches  of 
p.  S74.  learning,  subject  to  the  control  of  the  court  of  chancery  :  6. 

On  an  application  for  the  regulation^  of  a  free  grammar  school 
the  practice  at  the  period  of  the  appointment  of  the  present 
master,  is  to  be  considered  during  his  continuance  in  office. 

^  14.  A  sum  of  money  bequeathed  to  a  town  for  the  pur- 
pose of  building  a  town  house,  for  transacting  public  busbesii 
is  valid  as  a  charitable  legacy.     7  Johns.  Ch.  R.  292. 
Abt    13  ^  ^  ^^*  Trust  and  not  a  use.     The  demandants  counted 

Con  ^"  ^^  seisin  of  one  Joseph  Brown,  late  pastor  of  the  parish, 

1 N.  H*.  Rep.  '"  ^*S^^  ^^  ^^^  parish,  taking  the  profits,  &c.  within  20  years 
282-242,  The  next  preceding  January  1,  1816,  time  of  commencing  the  suit, 
New  Parish  in  ^j^g  dismission  of  Brown  from  his  of&ce  as  pastor,  and  the  en- 
Odioroe  &  tl.  try,  &c.  of  the  tenants  since  the  vacancy  occasioned  by  his 
dismission  ;  plea  nul  disseisin.  Held^  1.  The  demandants 
must  prove  seisin  as  alleged  :  2.  If  a  devise  be  of  real  es- 
tate to  one  for  the  benefit  of  others,  and  the  devisee  has  a 
discretion  as  to  the  persons  or  objects  which  are  to  receive  the 
benefit  of  the  devise,  such  devise  is  a  trust  and  not  a  use :  3. 
A  devise  or  grant  to  one  for  the  benefit  of  another,  not  exe- 
cuted by  the  statute  of  uses,  vests  the  seisin  and  entire  legal 
estate  in  the  trustee  :  4.  The  English  statutes,  as  to  uses  and 
trusts,  have  ever  been  in  force  in  New  Hampshire :  5.  Said 
the  judiciary  in  this  State  '  cannot  enforce  a  specific  execution 
of  a  trust ; '  '  the  only  remedy  which  the  cestui  que  trust  has 
against  the  trustee,  is  therefore  by  an  action  of  assumpsii, 
founded  on  the  implied  promise  of  the  trustee,  that  he  will 
execute  the  trust  evidenced  by  his  acceptance  of  the  trust.' 
This  devise  was  of  an  estate  in  the  hands  of  trustees  for  the 
use  of  a  minister  and  other  pious  uses  according  to  their  dis^ 
cretion.  Hence  not  exclusively  to  the  ministry,  or  parish,  or 
both.  The  defts.  were  trustees  in  possession,  and  bad  b^en 
above  20  years,  and  managed  the  estate,  and  the  oiiniaters 
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occupied  under,  and  received  profits  from'  them,  and  from  Vol.  IV. 
other  trustees,  from  the  time  of  the  devise  in  the  year  1746  ;  Ch.  114. 
and  the  demandants  bad  had  no  seisin  by  right  or  by  disseisin,   jtrt.  13. 

^  1.4.  Abiolute  estate  where  a  trusty  fyc.     Probate  cause.       Can. 
Decree  in  the  probate  court,  directed  Joy  to  render  an  account    v^^v'^^/ 
as  executor  of  the  will  of  Joseph  Barrel!,  Esq.  father  of  the  is  Mait.  IL 
complainants,  on  certain  principles  prescribed  by  the  judge,  ^^'^>  J"* 
both  parties  disliking  some  of  them,  appealed  to  the  Supreme'*     ^^'  ^* 
Court,  which  Held,  1.  Though  the  conveyance  of  real  estate 
be  absolute  and  unqualified,  any  declaration  in  writings  made 
by  the  grantee  or  assignee,  at  any  time  after  the  conveyance, 
is  competent  proof  that  the  property  was  to  be  bolden'tn  trust 
according  to  the  terms  of  the  declaration,  within  a  fair  and 
liberal  construction  of  the  statute  of  frauds.     Letters  or  other 
papers,  however  informal,  are  sufficient  to  constitute  such  de- 
claration, which,  though  not  made  to  the  grantor,  is  available 
to  him  or  his  representatives.     In  this  case  the  complainants 
published  a  pamphlet,  and  Joy,  in  another,  answered  it,  and 
in  his  answer  were  found  the  dei^larations  in  the  case,  ahd  had 
they  been  published  '  pending  a  suity  they  might  have  been 
punished  as  a  contempt  of  court.'     A  agreed  to  hold  rents  4  pfck.  71-74. 
after  paying  his  own  debt  in  trust  for  B,  B  recovered  in  at • 
sumpsit  for  money  had  and  received. 

^  15.  Gray,  the  father,  April  1805,  bequeathed  to  theieMtM.  R. 
guardian,  Winslow,  $30,000  in  trusty  for  the  sole  use  of  ^^^^^"^1^' 
wife,  and  directed  the  trustee  to  invest  the  same  in  real  estate  ^Sny,  a  miDor 
or  public  stocks,  or  both,  '  as  to  the  trustee  should  seem  most  by  hif  guar- 
fit,  convenient,  and  secure,  and  promise  the  greatest  benefit    ^* 
and  advantage  to  the  said  Mary,  for  whose  use  the  trust  was 
created ;  and  to  pay  to  her  all  the  income  thereof  during  her 
widowhood  and  life,  and  the  principal  sum  to  the  said  *  minor 
at  her  decease.'     This  was  a  suit  in  equity,  the  bill  charged 
the  trustee  with  negligence  in  not  investing,  be.     He  had  lost 
most  of  the  fund,  and  being  unable  to  replace  it,  was  removed, 
and  ordered  to  convey  his  remaining  estates  to  a  new  trustee, 
appointed  by  the  court.    Ordered,  1.  The  same  estates  being 
much  less  than  the  $30,000,  tlie  new  trustee  pay  to  the  widow 
for  the  rears  of  the  annuity  then  due,  the  amount  of  interest 
cast  on  the  net  proceeds  of  the  estates  received  of  the  former 
trustee  ;  and  such  interest  being  so  deducted,  the  remainder 
was  to  form  the  future  capital,  of  which  the  interest  was  to  be 
paid^o  the  widow  as  the  whole  she  was  entitled  to  receive:  2. 
The  expense  of  putting  into  tenantable  repair  an  estate  pur- 
chased by  such  trustee,  is  a  charge  on  the  principal  fund ; 
that  keeping  it  in  repair,  is  to  be  deducted  from  the  income. 

Pauper  expenses  paid  out  of  trust  fund.  See  Poor,  ch.  53, 
a.  4,  s.  16. 
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Vol.  IV.  §  17.  4  Rand.  199-307.  Where  a  grantor  conye3rs  the 
Ch.  114*  ^'hole  estate,  real  and  pertonnl,  to  trustees,  the  conveyance 
Art.   13.    inrhides  equitable  as  well  as  real  rights,  and  the  trustees  are 

Con.       the  proper  i^ersons  to  assert  them  in  a  court  of  equity. 
^^^...^w/         ^   18.   Trust  property  in  trade.     Held,  where  trust  prop- 
1  Jtcob  k,  W.  erty  is  employed  ^in  trade  without  authority,  the  ce$iui  que 

Heatbeou  «.    *^*^  "*"**  ®'^^^  ^^  ^^^^  either  the  pnifitsforthe  whole  period, 

Holme.      '    or  interest  for  the  whcile  period  ;  hut  circumstances  may  arise 

to  entitle  them  to  take  profits  for  one  and  interest  for  another 

part  of  the  period. 

Art.  14.         ^  10.  A  dehtor  makes  several  notes  to  his  creditors,  and 

Con.  gives  a  deed  of  Irtci^  to  secure  payment  of  them.     The  first 

1  Rand.  466—  note  IS  duly  paid.     The  creditor  assigns  the  second  note  to  a 

^^'  third  person,  but  not  the  deed ;  and  assigns  the  third  note  to 

another  person,  with  said  deed.     Held,  the  assignee  of  the 

second  note  is  entitled  to  be  first  paid  out  of  the  trust  fund. 

See  a.  16,  s.  6. 

1  Hop.  Cb.  R.     If  an   absent    debtor's  estate  attached,   proves  sufficient 

10—11.  ^Q  pjiy  1^]^  debts  aiid  leave  a  surplus  of  real  estate  unsold, 

the  truMt&s  are  decreed  to  convey  it  to  him.     Orr's  case. 

1  Hop.  Cb.  R.     $11*  Trustee  whert  not  liable  for  a  loss.     A,  in  trust  for 

S8S.  B,  holds  notes  against  a  manufacturing  company,  and  invests 

them  in  the  stock  pf  another  manufacturing  company  }  all  dooe 

in  good  faith,  and  deemed,  at  the  time,  advantageous.     A's 

*  estate  is  not  liable  though  tbe  notes  be  lost. 

§  12.  Academies,  trustees  of  them  empowered  by  statute, 
to  appoint  and  remove  teachers,  be.  at  pleasure,  cannot  make 
any  contract  to  abridge  the  right  of  removal  in  themselves  or 
their  successors  :  2.  The  court  of  chancery  has  no  power  of 
visiiation :  3.  Can  take  cognizance  of  the  case  only  on  some 
ground  of  proper  jurisdiction  as  to  contracts,  be.  1  Hpp. 
Ch.  R.  278-282,  Auburn  Academy  v.  Strong. 
sSerg.  &R.  §  13.  Pennsylvania.  Trustees  of  an  insolvent.  By  deed 
be  assigned  in  trust  to  A  and  B,  his  property,  *  to  pay  the 
debts  due,  by  the  assignor  to  tbe  following  persons,  respectively, 
viz  : '  and  then  followed  the  names  of  several  persons,  and  the 
debts  due  to  each  of  them,  and  among  others,  a  debt  to  A, 
*  about  $11,000,  when  in  fact  it  amounted  to  upwards  of 
$13,000.'  Held,  A  was  entitled  to  a  dividend  on  the  latter 
suip.     Brown  v.  Weir. 

A  verdict  for  a  large  sum  was  obtained  against  A,  Saturday 
afternoon,  that  evening,  he  conveyed  all  his  propert^to  a 
trustee  of  his  own  choice,  for  the  benefit  of  all  his  creditors,  in 
equal  proportions.  The  trustee  lived  at  the  distance  of  23 
miles,  and  did  not  bear  of  tbe  deed  until  four  days  afterwards, 
when  he  assented.     The  debtor  continued  in  possession  of  the 
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furniture  and  goods  the  next  day  after  the  execution  of  the^  Vol.  IY. 
deed  and   part  of  Monday,  when  they  were  levied   on  at  a   Ch.  1 14. 
creditor's  suit.     The  title  deeds  remained  of  the  real  estate  in     Jiri.  14. 
the  grantor's  hands  near  two  months.     Held,  the  deed  was       Can, 
valid  and  took  effect  from  the  execution.     It  will  be  observed    v^^-v^*^/ 
the  officer  seised  the  goods  on  execution  when  they  remained  Wilt «.  Frank- 
in  the  debtor's  possession,  when  he  had  done  nothing  to  part Sji^'?"* 
with  them  but  make  a  deed   he  retained,   and   when  neither 
trustee  or  creditor  had  assented.     The  decision  must  have 
been  on  the  ground  the  delivery  of  the  deed  to  the  trustee  and 
his  consent  and  the  consent  of  creditors,  related  to  the  execu- 
tion of  the  deed ;  may  be  further  observed,  the  debtor  appointed 
his  trustee,  but  had  the  debtor  reserved  any  benefit  to  him- 
self, the  deed  had  been  void.    6  Binn.  338,     Such  debtor  may 
{>refer  some  creditors,   4  Dall.  85 ;  independent  of  bankrupt 
aws.  1  Browne,  1 1  •  One  may  be  trustee  for  the  benefit  of  credit- 
ors, who  himself  is  not  a  creditor.     1  Binn.  126  ;  2  Binn.  174. 

4  6  con.     Many  other  cases  cited  to  the  same  purpose  spe- ^^^^^  |q^ 
ciafly  pages  218-219,  &c.    If  A  hold  money  or  effects  in    q^^ 
trust  to  pay  known  debts  or  legacies,  he  is  bound  to*appIy  ac-  3  Ma^oo,  17^ 
cordingly,  the  property  so  in  his  hands  in  equity,  and  cannot  281. 
apply  the  same  to  pay  debts  due  to  himself.     8  Wheaton's  R.  JP*  **^***» 
421  to  463,  Wormly  v.  Wormly,  and  numerous  cas6s  therein 
cited.     The  reason  is  plain,  he  that  dves  or  devises,  or  even 
conveys  property  to  another  in  trust  for  certain  objects,  has  a 
right  to  direct  its  application  ;  from  this  the  trustee  has  no  power 
to  deviate.     Though  the  purchaser  is  not  bound  to  see  to  the 
application  of  the  purchase  money  as  to  pay  debts  generally, 
&c.  yet  he  is  liable  in  equity  if  he  assist  in  the  misapplication  pp«  22&— 216, 
of  it.  ^^' 

How  tliejpurchaser  must  seethe  purchase  money  re-invested  c^rJ^^JJl^i^J 
not,  &c.     Where  on  trusts  that  require  time  and  discretion,  he  iu:.'«.  Worm- 
is  not ;  but  is,  wherever  affected  with  notice  of  the  facts,  which,  ^•y*  ^^• 
in  law,  constitute  the  breach  of  trust,  and  the  sale  is  void  as  to 
him.     A  bona  fide  purchaser,  without  notice,  to  be  entitled  to 
protection,  must  be  so  not  only  at  the  time  of  the  contract  or 
conveyance,  but  till  the  purchase  money  is  actually  paid.     In 
this  case  the  bill  charged  a  breach  of  trust,  and  that  the  pur- 
chasers had  notice  of  the  facts  that  constituted  the  breach  of 
trust  in  the  trustee,  and  therefore  they  themselves  were  consid- 
ered trustees  in  equity,  held  accountable  for  the  rents  and  pro- 
fits, &c. 

^  10  con.  Sugden  on  Powers,  pp.  1  to  45,  Ed.  1828,  calls 
in  question  Coke's  Report  of  Chadleigh's  case  and  treats  the 
scintilla  juris,  as  a  fiction,  as  also  did  Fearne,  so  Cruise,  and 
see  ante.  ^  The  best  way  is  to  construe  conveyances  to  uses  as 
such  at  common  law.' 

^14.    Ejectment  hf  trustee.    Holding  the  legal  title,  he  can  4  Rtnd. 
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Vol.  IV.  maintain  ejectment  e^en  after  the  trust  is  satisfied,  though  a  eei* 

Ch.  1 14.  ^tt*  9^^  ^''^^  ^^^^^  ^®  ^^^^  i^  satisfied,  may  mabtain  ejectmeotf 

Art.  16.  ^^^  does  not  deprive  the  trustee  holding  the  legal  tide,  of  fab 

Can.  "S^^  ^^  maintain  ejectment.     6  Munf.  38. 

^,^^^,„.^^         §  15.    Where  a  trust  is  of  a  public  nature,  a  majority  of  the 

persons  empowered  may  exercise  the  authority  ;  thus  a  majority 

S^ii^  ^'  ^^  ^^^  managers  of  the  electbn  is  a  auorum  for  the  trial  of  con- 

McConi*60.  tested  elections ;  and  a  majority  of  mat  auarum  may  decide. 

Abt.  17.  ^  ^     ^^^'     ^^'  ^  '^'''  ^^  equity  in  Virginia,  and  the  doc- 

Q^'^^    *     trine  confirmed  that  a  trustee  cannot  purchase  or  acquire  by  ex- 

8  Wheat  421-  change,  the  trust  property  ;-^his  opinion  must  always  be  fairly  and 

464,  Worroley  honestly 'exercised  in  selling  it,  and  the  sale  will  be  void  where 

and  mMy  oth- 1^^  appears  to  have  been  influenced  by  private  and  selfish  inter- 
en  V.  Worm-  •'^11         !•/•  't  •  I 

ley  and  many  ests ;  and  the  sale  IS  for  an  madequate  price,  so  he  must  appear 
o&rt.  fair  and  honest,  be.  where  he  has  power  to  sell  and  reinvest  the 

trust  property  in  other  estate  advantageously  in  his  opinbn.  It 
is  extremely  clear  that  every  trustee  m  managing  the  property 
of  others  in  any  manner,  must  avoid  all  private  views  in  the 
least  degree  disadvantageous  to  the  catui  que  truits. 

^  9  con.    Residting  trust  to  the  heir.    As  where  A  devised 

all  the  residue  of  his  estate  and  efiects  whatsoever  and  wfaere- 

wlrtte?Jacdb  *^^®''»  ®^ ^^^^  nature  or  kind  soever,  to  trustees  upon  trust  ap- 

k,  w.  683—    plicable  only  to  personal  property.     Held,  the  real  estate  passed 

665.  with  a  resulting  trust  to  the  heir. 

^23.  On  the  whole  it  seems  to  be  settled  in  Massacbusefti 
ihvii  parol  evidence  cannot  be  admitted.  See  15  Mass.  R.  210 
-220,  Goodwin  v.  Hubbard,  &c.  Otherwise  in  New  York ;  3 
John.  216-223,  Foote  v.  Colvin.  In  England  the  point  is  left 
in  uncertainty.  Many  authorities  both  ways. 
Art.  22.  ^  5  f>Qfi^  Estates  open  in  like  manner  in  Pennsylvania^  as 
^^^*  1  Serg.  &c  R.  374.  -  A  seized  in  fee  in  consideration  of  natural 

afi!ection  and  £600,  executed  a  deed  of  land  to  B,  and  C  his 
wife,  the  daughter  of  the  grantee,  and  to  the  children  and  heirs 
of  C,  and  the  heirs  and  assigns  of  such  children.  Habendusn 
to  said  B,  and  C  his  wife,  and  the  children  and  heirs  of  the  said 
C,  to  the  use  of  said  B  and  C  for  their  joint  lives  and  the  life  of 
the  survivor,  and  immediately  after  the  death  of  the  survivor,  to 
the  use  of  the  children  and  heirs  of  the  body  of  said  C,  law- 
fully begotten,  their  heirs  and  assigns  forever,  in  equal  shares, 
as  tenants  in  common,  and  not  as  joint  tenants.  When  the  deed 
was  executed,  C  bad  three  children  living,  and  several  children 
and  grandchildren  were  born  afterwards.  Held,  B  and  C  took 
an  estate  for  their  joint  lives  and  the  life  of  the  survivor  of  them, 
with  a  remainder  in  fee  to  the  children  of  C,  whether  bom  or 
to  be  born,  which  fee  vested  in  the  three  children  born  when  the 
^  deed  was  made,  and  opened  to  let  in  after  born  children,  at  the 

Wager.*         periods  of  their  respective  births,  and  that  the  shares  of  those 
that  died  leaving  issue,  descended  to  their  issue. 
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^  5  con.    Writ  of  entry.     Lemuel  Drake  died,  seized  of  Vql.  IV. 
the  demanded  premises  and  other  real  estate  in  1806.    Nov.   Ch.  114. 
that  year  his  wiU  was  proved,  and  in  it  he  devised  thus— ^  Lgive  .  ^^.  25. 
to  the  town  of  Stougnton  mv  lot  of  land  in  said  town  which  I      Q^^ 
bought  of  Ephraim  Wales,  (the  land  sued  for,)  containing  about    _ 
eight  acres  of  woodland  in  said  town,  which  I  have  bargained  5  piek. 
for,  of  Eliiah  Belcher,  and  in  failure  of  recovering  a  deed  of  540,  Haydea 
said  Belcher  for  said  land,  I  give  to  said  town  three  I^^^^d^^^^^l^ 
dollars.    Both  of  the  above  pieces  of  land,  (or  money  instead 
of  the  last  piece,)  I  give  to  said  town  for  the  purpose  of  build- 
ing a  schoolhouse  for  the  use  of  the  free  grammar  school,  (or 
other  school  as  the  said  town  may  direct,)  provided  the  said 
schoolhouse  be  built  by  said  town,  within  one  hundred  rods  of 
the  place  where  the  meetinghouse  now  stands.'     Held,  1.  This 
was  a  devise  on  condition  subseauent^  tiiat  the  estate  vested  ac- 
cordingly in  the  devisees  :  2.  Tnat  it  was  forfeited  by  a  neglect 
of  twenty  years  to  comply  with  the  condition  :  3.  It  passed  to 
the  residuary  devisee^  and  not  to  the  heir,  there  being  an  interest 
in  the  testator,  not  specifically  devised,  depending  on  the  per- 
formance or  nonperformance  of  the  condition.    The  residuary 
clause  contained  all  the  remainder  of  his  estate  of  whatever 
name. or  nature,  and  wherever  situated  to  his  wife  in  fee.     The 
court  added— ^  the  inhabitants  became  seized  in  fee  »mple  con- 
ditional ;  and  the  contingent  interest  not  otherwise  diq^osed  of, 
was  disposed  of  by  the  residuary  clause.'    In  Barker  v.  Wood, 
there  was  no  such  contingent  interest  for  the  residuary  clause 
to  act  upon  ;  so  the  heirs  took  the  estate  devised  to  the  school 
districts,  which  could  not  take. 

^  7  con.     Held,  in  chancery,  where  land  is  not  converted    Abt.  27. 
out  and  out^  at  all  events  into  personal  estate,  but  its  conversion        Con. 
depends  on  a  condition,  it  is  not  viewed  as  personal  estate  in  2  Rand  190— 
equity  :  2.  When  a  sale  is  made,  then  the  surplus  proceeds,  ^^}*  ^^^^ 
(after  paying  debts,)  is  viewed  as  personal  property  of  him  who  bJJrJy^'and*" 
is  entitled  to  redeem,  and  goes  to  his  executor,  &c. :  3.  A  con-  wife. 
veyance  by  a  husband  passes  all  his  wife's  interest,  if  he  survive 
her ;  if  not,  only  an  interest  during  his  life  :  4.  Part  perform- 
ance, as  where  A  contracts  for  land,  and  can  get  a  good  title, 
but  to  a  tubstantial  part  he  may  insist  on  this  part,  or  may  be 
compelled  to  accept  it,  with  a  reasonable  compensation  for  the 
residue,  which  cannot  be  effectually  conveyed  to  him'  by  the 
other  party.     The  sale  was  to  be  made  on  the  request  of  A  or 
B,  and  B  or  his  heirs  had  power  to  prevent  a  sale. 

^  13.     A  having  the  equitable,  but  not  the  legal  title  to  land  Barret «.  Mor- 
covenants  to  convev  it  with  general  warranty.      Held,  if  heri«o»2Iitt 
cause  the  holder  of  the  legal  title  to  convey  to  the  covenanter,^' 
and  thereupon  executes  a  deed  himself  with  general  warranty, 
he  complies  with  his  covenant  to  convey. 
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Vol.  IV.       ^14.     On  a  contract  to  convey  lands  for  a  certain  sum  when 

Ch.  114.   required,  no  demand  at  the  residence  of  the  person  bound  is 

Art.  27.  necessary.     On  a  covenant  to  convey  land,  if  action  be  brou|^ 

Cm.        it  is  in  the  discretion  of  the  jur^  to  allow  interest  or  not.  2  Teno« 

s^-s/<*v^     Rep.  5,  when  no  time  is  specified  in  a  bond  to  make  title,  the 

Elliot «.  Foir-  obligor  is  bound  to  make  it  in  a  reasonable  time  :  2.  In  an 

1m%  1  litt.      actifm  on  it,  the  value  of  the  land  at  the  time  of  the  contract  is 

Id.  tse.  ^^  measure  of  damages :  3.  In  case  of  such  bond  the  bounds 

of  the  land  not  bemg  defined  parol  evidence  is  admissible,  to 

1  McCord,      ascertain  them,  deduction  in  equity  for  a  defici^icy  in  the  quan* 
!«•  tity. 

2  Litt.  78.  One  who  purchases  a  tract  of  land  of  A,  knowing  A  had  cov- 

enanted with  B  to  let  him  have  a  way  through  it,  will  be  decreed 
in  equity  to  convey  the  right  of  way. 
Art.  28.  ^  6  con.  James,  appt.  v.  Morey,  impleaded  with  Johnson, 
Con.  respts.  2  Cowen,  246—323.  Appeal  from  the  court  of  chan* 
eery  to  the  court  of  errors.  Among  two  or  three  scores  of 
points  stated  by  the  reporter,  are  as  to  mei^er  :  1.  At  law, 
where  a  greater  estate  and  a  less  meet  in  the  same  persoo,  m 
one  and  the  same  right,  without  any  intermediate  estate,  the 
less  estate  is  immediately  annihilated,  or  in  the  law  phrase  it  is 
said  to  be  merged :  2.  This  rule,  at  law  is  inflexible :  3.  Where 
legal  and  equitable  estates  unite  in  the  same  person,  the  equita* 
ble  is  mei^ed  in  the  legal  estate,  but  in  equity  the  rule  is  not  in* 
flexible  :  4.  But  it  depends  on  the  intention  of  the  person,  ex- 
pressed or  implied,  in  whom  the  estates  unite,  whether  the  equi- 
table estate  shall  merge,  or  stiU  be  kept  in  existence  ;  5.  Or  on 
the  circumstance  he  is  not  capable  of  making  the  election,  be- 
ing a  minor,  kc. :  6.  In  the  latter  case  the  equitable  estate  is 
kept  on  foot.  So  when  for  his  interest  so  to  do :  7.  Thus 
the  common  case,  where  tlie  mortgagee  takes  a  release  o^  or 
purchases  the  estate  of  the  mortgagor,  that  is  his  equity  of  re- 
demption, the  whole  estate  is  vested  in  the  mortgagee,  and  the 
mortgage  is  extinct,  and  with  it  the  mortgage  debt,  unless  inten- 
tion, incapacity  to  elect,  or  interest,  &c.  in  the  mortgagee  inter- 
venes and  prevents  the  merger :  8.  Where  the  mortgagee  pur^ 
chases,  or  takes  a  release  of  the  equity  of  redemption  in  a  part 
of  the  mortgaged  premises,  the  mortgage  is  extinguished  pro 
tantOj  and  may  be  apportioned  between  such  part  and  the  part 
not  so.  Numerous  other  points  as  to  mortgages.  See  mortr 
gages— this  case,  6  Johns.  Ch.  R.  41. 

^12.  Contended  if  A  mortgage  land  to  B,  and  C  pur- 
chases A's  right  to  redeem,  and  then  pays  B  his  debt,  and 
8  Plek.  476-    takes  his  assignment  of  the  mortgaged  premises,  this,  though 
a^Tw^*^*®"  fl**ig'»men^  in  form,  is  an  extinguishment  of  the  mortgage, 
as  these  premises  merge  in  the  equity  of  redemption.     But 
see  ch.  1 12,  a.  2,  s.  1.     See  this  doctrine  of  merger,  or  sink- 
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ing  of  the  mortage  charge  or  iDCumbraoce  into  the  legal  es-  Vol.  IV. 
tatc  very  critically  examined,  3  Green),  260-269,  and  cb.  Ch.  1 14. 
112,  a.  2,  8.  27.  The  case  is — A  and  B,  tenants  in  conomon,  ^T^.  2^. 
May  18,  1814,  mortgaged  the  lands  to  C  and  D,  to  secure  Can* 
the  joint  debt  of  A  and  B,  sum  $400,  due  in  six  months,  vrith 
interest.  July  16,  1816,  their  right  to  redeem  was  sold  to  £, 
at  a  sheriff's  sale,  by  Paul,  the  deft.,  a  deputy  sheriff,  to  pay 
two  executions  be  had  against  A  and  B,  in  mvor  of  aoother 
creditor.  October  term,  1816,  C  and  D  get  judgment  on 
tbeir  mortgage  for  possession.  February  22,  1817,  C  sold 
and  conveyed  all  his  interest  in  the  land  to  E.  July,  1817,  E 
conveyed  to  the  ph..  Freeman,  one  half  of  all  the  right  in 
equity  that  belonged  to  A  and  B,  the  mortgagors,  and  \yhich 
E  had  before  bought  of  Paul,  at  the  sheriff's  sale,  the  condi- 
tion in  the  deed  not  having  been  performed.  A  pluries  ^ 
here  facias  having  issued  on  tlie  judgment  recovered  by  the 
mortgagee^!  for  possession,  it  way  delivered  to  a  coroner  fo^ 
service,  July  13,  1818,  by  the  pit.,  Freeman,  attorofsy,  to 
the  mortgagee^*  October  24,  1818,  as  by  tb^  coroner's  re- 
turn, he  delivered  possession.  The  pit.,  F.,  received  the  costs 
^nd  wrote  the  return ;  May  22,  1819,  E.  conveyed  to  Paul, 
the  deit.,  in  fee,  all  his  right^  title,  and  interest  in  the  land  ; 
*  thus  uniting  in  Paul  the  titles  of  mortgagor  and  mortgagee 
of  half  the  premises.'  This  tlie  pit.  viewed  af  paying  half 
the  debt  to  Paul,  by  his  having  a  complete  title  to  half  of  the 
{and,  and  hence,  October  5,  1821,  tendered  to  him  the  other 
half.  This  being  refused,  the  pit.  filed  his  bill  to  redeem. 
Judgment  for  him.  The  court,  on  numerous  authorities,  b^Id, 
1  •  The  mortgage  on  the  united  moiely  should  be  viewed  as 
subsisting,  and  noi  merged^  if  Paul  so  intended,  and  hi^  inten- 
tion appearing,  actually  or  presumed  :  2.  If  no  such  intentiop 
appeared,  the  court  would  consider  what  was  most  for  Paul's 
interest :  3.  <  If  it  appear  wholly  indifferent,  the  charge  or 
incumbrance  will  be  treated  as  merged,^  of  course  half  of  the 
land  tlius  having  becom.e  the  abscdute  property  of  the  creditor, 
is  viewed  as  having  paid  half  his  debt.  It  appears  by  this 
case  the  mortgagee  may,  if  be  so  intends,  acquire  the  mortga- 
gor's title,  yet  preserve  his  mortgage  separate  and  subsisting, 
and  especially  to  prevent  a  mortgage  holding,  made  after  his, 
but  before  buying  the  right  Jlo  redeem  ;  for  if  the  first  mort- 
^^e  merge,  it  is  extinct  and  no  longer  precedes  the  second, 
i^jer  one,  which  is  the  p4,]rcbase  of  the  right  to  redeem.  This 
is  ,a  novel  and  rare  case  in  the  books,  and  leads  to  consequen-  Freeman  v. 
ces  by  no  means  yet  well  examined.  P>al. 

yMerger^  were  never  favored  in  courts  of  l$iw,  and  still  less  n  co,  l, 
i.O  .$9Hrf^  pf  equity.    .Never  allowed  but  for  special  reasons,  ^* 
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^^OL.IV.   and  then  only  to  preserve  the  intentions  of  the  parties.    1  P. 
Ch.  114.  Wms.  41  ;  15  Vln.  A.  362. 

Art.  30.        %  17.  If  tenant  for  life  bargain  and  sell,  by  deed  acknowl- 
Con.       edged  and  recorded,  to  C,  and  he  makes  a  deed  back  to  ten- 
v^Fv^i^   ant  for  life,  with  special  warranty  against  all  riaiming  under  C, 
1  Pick.  R.  812  and   then  lie  niortgnges  to  tenant  for   life,  she  remaining  til 
''*^'  the  time  in  possession,  there  is  no  discontinuance. 

iBtrn.  fc  ^18.  DUconiinuante  can  be  made  only  by  tenant  in  tail 

Cw.  2K-244,  j*y|  poaessiott  ;  therefore,  when  by  marriage  settlement,  certain 
premises  were  conveyed  to  trustees,  and  their  heirs,  and  as- 
signs to  the  use  of  the  father  and  mother  of  the  intended  bus- 
band,  for  their  lives  and  the  life  of  the  survivor,  remainder  to 
the  use  of  the  intended  husband  and  wife,  and  their  assignees, 
for  their  joint  lives  and  the  life  of  the  survivor,  remainder  to 
the  use  of  the  heirs  of  the  husband  by  his  intended  wife. 
Held,  that  under  this  deed  the  husband  took  an  estate  for  lifey 
and  an  estate  tail  in  remainder,  hence  he  could  not,  when  in 
possession  of  bis  life  estate,  discontinue  the  estate  tail,  by 
granting  a  lease  for  lives  whh  livery  of  seisin,  not  being  in 
possession  of  his  estate  in  tail.  His  life  estate  did  not  merge 
in  his  estate  tail,  as  another  estate  intervened.  See  Merger, 
art.  28.  Cited  by  the  count,  Stra.  1125;  Dougl.  337; 
5  B.  b  A.  910  ;  Cro.  El.  827 ;  1  H.  Bl.  2G9  ;  1  Salk.  344 ; 
1  Co.  93;  3  Har.  b  Mc  H.  443 ;  1  Mason,  208-228. 
Art.  31.  ^29  con.  By  the  common  law,  if  the  lessee  for  life,  on 

Con.  condition  to  have  a  fee,  made  a  lease  for  life,  that  prevented 
the  estate  rising  under  the  condition,  because  the  privity  on 
the  estate  was  destroyed.  This  is  not  the  true  construction  on 
the  statute  of  uses.  Edwards  v.  Slater,  Hard.  410;  Savile 
V.  Blocket,  1  P.  W.  777;  10  East,  443,  Doe  v.  Thorby; 
see  this  case,  ch.  130,  a.  2,  s.  28. 


CHAPTER  CXV. 

COVENANT  OF  SEISIN  OF  RIGHT,  &c. 


Art.  1. 

Con,  ^  ^^*  ^^^  ^^*  ^^9  ^'  ^»  s-  ^^9  implied  warranty,  inc.     An 

action  on  warranty  of  properly  must  be  special,  if  the  contract 
has  not  been  rescinded.  Id.  If  rescinded  auumpsit  lies  for 
the  price.  2  Con.  R.  75.  Implied  warranty  extends  to  prop- 
erty exchanged.  1  Mc  Cord,  110.  Express  warranty  of  title, 
under  seal,  does  not  exclude  an  implied  warranty  of  sound- 
ness.   1  Mc  Cord,  421. 

Art.  2.  ^  ^  ^^^*  ^  ^^^  Cord,  122.      The   rule  of  caveat  ewtptor 

Con.  do^s  not  apply  to  sales  by  the  master,  and  he  being  the  aeent 
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of  the  parties,  for  wliose  benefit  the  sale  is  made,  they  are  as   Vol.  IV 
much  bound  by  his  representation  as  they  would  have  been  by  Cu.  115. 
their  own.  Tunno  v.  Fludd.     1  Litt.  46.  This  maxim,  cavaai     Jirt.  3. 
emptor^  is  not  to  be  applied  against  a  purchaser,  where  there       Ctf«. 
has  been  fraud  or  misrepresentation  on  the  vendor's  part.  s^^<^/ 

§  29.  Pleadings  by  heirs  as  to  assets.     Assumpsit  against  Ah^.  3. 
four  heirs.     Capias  ad  respondendum  served  on  all.     Held,    Con^ 
1.  In  an  action  against  heirs,  if  they  will  show  nothing  by  de- VanDeiiKenv. 
scent,  or  assets  insufficient  by  descent,  they  must  plead  or  5!?^**!»*S^ 

.         ^   ,  .  .   „         ',  .    I         •.         .1  ,  others, 6  Coir- 

give  notice  nt  this  specially,  and  cannot  show  it  on  the  general  en,  00-62. 
issue  :  2.  The  rules  of  pleading  are  in  this  respect,  the  same, 
in  the  case  of  heirs,  as  of  personal  representatives :  3.  If 
they  do  not  so  plead,  the  pit.  may  take  judgment,  ehher 
generally,  or  of  assets  descended,  at  his  election  :  4.  Execu- 
tior  against  infant  heirs  cannot  issue  till  a  year  after  judg- 
ment :  6.  But  when  some  of  the  heirs  are  adults  it  may  issue 
against  them  short  of  a  year  :  6.  If  against  both  short  of  a 
year,  it  may  be  so  amended  as  to  affect  only  the  adults. 

^  3  con.  A  conveyed  in  fee  land  to  D,  with  general  war-  Art.  7. 
ranty,  and  E  then  was  seised  of  six  acres,  a  part  of  it  by  an    Con. 
elder  and  better  title.     D  entered  under  his  deed  and  become 
seised  only  of  the  part  of  which  A  was  seised,  but  as  to  E, 
the  stranger,  D's  entry  was  a  mere  trespass  :  2.  E  sues  D  in    . 
trespass  and  recovers  damages  and  large  costs,  D  can  only  re- 
cover of  A  the  proportion  of  the  consideration  money  and  in- 
terest, the  damages  and  costs  being  recoverable  only  when  in- 
curred in  defending  the  seisin  D  actually  gained  by  conveyance 
from  A,  E  being  seised  and  actually  possessed,  by  such  title, 
of  said  six  acres,  no  part  thereof  passed  to  D.     Then  as  to 
these  six  acres,  A's  '  covenant  of  seisin  and  right  to  convey 
was  instanily  broken,'  and  D's  right  of  action  accrued.     His 
entry  on  the  six  acres  gave  him  no  right  of  possession,  and  at 
his  own  peril  he  contended  with  £.     It  seems  D  ought  to 
have  noticed  E's  visible  and  rightful  possession  of  the  six 
acres,  and  not  entered   thereon  ;  but  had  A  been  seised  and 
possessed  in  fact,  when   he  gave  his  deed  of  the  six  arres, 
then  A's  seisin  and  possession  had  passed  to  D,  and  his  entry 
thereon   would  have  been  proper,  and  then  when  sued  by  E 
D  would  have  defended   the  seisin  A  conveyed,  and  incurred 
costs,  &c.  at  A's  expense,  and  failing  to  defend,  A  would  have  ^[****'P*j\''- 
become  liable  to  D  for  the  loss  of  the  six  acres  and  for  the  ah  2  Greenl. 
damages  and  costs  D  would  have  incurred.  266-289. 

§  1  con.  A  conveys  to  B  a  certain  tract  of  land,  not  spe-  Art.  8. 
cifying  any  quantity,  A  is  not  held  to  warrant  any  particular    Con^ 
number  of  acres,  if  there  be  in  i!ie  case  no  false  representa- ^^P***  **"*^» 
tionsi  and  no  concealment  of  facts  in  bis  knowledge,  though  j^ocke,  tU. 
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Vol.  ly.   both  parties  may  have  expected  more  acres  than  were  fbund 
Cb.  115.  on  an  after  survey,  and  their  expectation   was  founded  on 
Art,  8.     documents  and  other  evidence  known  to  both. 

Con.  In  this  much  examined  case  it  Was  decided  thiit  whertB  a 

^>v^-^    freehold  estate  has  been  conveyed  with  warranty,  and  the 

a  Rand,  ln-  warrantee  is  errcted  the  proper  measure  of  damages  is  the 

yja^Ku^^  ^^^^^  rf  ^^  ^°^^  ^^  ^^  ^^^  9f  ^^  ttfartitiify.  A  qvare  is 
made,  if  an  action  of  covenant  will  lie  on  a  mere  real  warran* 
fy :  3.  In  isuch  case  the  purchaser  can  only  recover  rents  and 

I>rofits  of  the  vendor,  and  not  the  value  of  any  improwmitnis 
le  has  put  on  tlie  land  :  3.  The  best  standard  of  value  is,  in 
general,  the  price  agreed  on  at  the  time  of  the  sale,  Decem- 
ber, 1823.  The  action  was  covenant  on  warranty  in  Virginia, 
but  the  land  was  in  the  State  of  Ohio.  The  breactes  of 
covenant  were  incumbrances^  want  of  power  to  convey^  and 
failure  to  vHxrrant^  so  a  mixed  case ;  hence  the  rule  laid 
down  may  be  correct  as  the  case  in  fact  was.  So  was  thespeeial 
verdict  deemed  a  new  case.  In  this  case  other  cases  are  cit- 
ed in  which  difieiient  opinions  had  been  expressed.  Some 
make  the  value  at  the  time  of  the  contract,  and  some  of  the 
eviction,  the  nile  of  damages.  The  special  verdict  foond 
troth  values — '$800  at  the  time  of  the  warranty,  and  4^937,60 
=at  the  time  of  eviction.  Judre  Coaher  for  the  latter ;  Judges 
Oreen  and  Brboke  for  the  former.  On  the  whole,  this  case 
leaves  the  point  unsettled. 

3  litt  262.  The  action  of  covenant  on  a  warranty  by  a  remote  grantee 
is  localy  and  must  be  sued  in  the  county  in  which  the  land 
lies  :  3.  And  if  not  So,  advantage  may  be  taken  on  general 
demurrer :  3.  But  if  once  the  cause  has  been  carried  to  the 
court  of  appeals,  and  that  point  has  not  been  decided,  want  of 
jurisdiction  can  never  be  alleged  afterwards,  thougii  the  cause 
was  remanded,  a  new  declaration  was  filed,  and  a  demurrer 
filed  on  the  ground  of  want  of  jurisdiction. 

1  Mc  Cord  ^  8.  A  tract  of  land  is  sold  by  the  master  in  equity,  and 

181.  '  represented  on  the  map,  as  containing  more  acres  than  found 
on  a  survey:  for  the  deficiency  an  abatement  in  the  pi  ice 
was  allowed  ;  and  p.  125,  in  note,  the  conveyance  was  of  a 
'  tract  of  land  containing  a  mill  seat,  with  a  dam,  and  timber 
ready  for  building ;  which  mill  seat,  dam,  pond,  timber,  and 
all  other  appurtenances  to  said  premises,  I  do  warrant,  &c.' 
Held,  that  a  third  person  having  title  to  the  land  which  one 
half  of  the  water  in  the  mill  pond  coveied,  btit  not  to  any  part 
of  the  land  mentioned  in  the  deed  of  conveyance,  there  was 
a  breach  of  warranty ;  as  the  mill  was  of  no  use,  unless  the 

p.  470.  whole  pond  was  full  of  water.     Action  on  a  note,  plea  non 

assumpsit^  the  deft,  may  prove  it  was  given  for  a  tract  of  land, 
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^tlie  lirHtt  tfod  boundariei  of  urbicb  were  fraudulently  misrepre-   Vol.  IV. 
«6nted  by  the  vendor.     Purebwer  must  be  supposed  to  know  Ch.  116. 
as  Well  es  the  setter  what  right  and  title  an  indiridual  can     Jtrt.B. 
have  to  a  navigable  river.     1  Mc  Cord,  580,  684.  Con. 

^  9.  Deelaring  ^n   a  covenant  of  wmrraniy.      The   ph.     s^^v^^w^ 
must  allege  substantially  an  eviction  by  title  paramount,  but 
fteed  not  in  any  formal  words :  2.  Wiiere  it  was  averred  '  that 
the  said  O  had  not  a  good  and  sufficient  title  to  the  said  tract 
of  land,  and  by  reason  thereof  the  said  phs.  were  ousted  and 
dispossessed  of  the  said  premises  by  due  course  of  law.' 
Held  sufficient,  as  a  substantial  averment  of  an  eviction  by 
title  paramount :  3.  The  pits,  declared  both  as  heirs  and  de- 
visees, without  showing  particularly  how   heirs,  and  without 
stating  the  will.     Held,  not  fatal,  on  general  demurrer  :  4. 
Such  a  defect  may  be  amended  under  the  32d  section  of  the 
judiciary  act  of  1789,  ch.  20.     There   was  several  counts  in 
the  declaration,  and  a  dennirrer  to  it.     Causes  :  1 .  '  It  does 
not  apfTear  in  and  by  the  said  declaration  any  averment  or  al- 
legation therein,  that  the  said  pits,  have  been  evicted  by  title  |q  ^,^   .  ^^ 
paramount  to  the  title  of  the  deft.;  and  2.  The  said  declara-..464,  Day  fc 
tion  is  in  other  respects  defective,  uncertain,  and  informal.'Ai- v-Chism. 
Was  error  from  the  circuit  court  of  Tennessee. 

^  10.  Warranty  not  binding ;  as  Locke  v.  Alexander,  2 
Hawks,  155,  where  A  and  B,  having  interest  in  lands  in  com- 
mon with  C  and  D,  executed  a  deed  of  bargain  and  tale  for 
the  land  in  their  own  namei^  professing  in  the  deed  to  act  as 
well  for  themselves  as  for  C  and  D,  their  cotenants,  but  ac- 
knowledging the  payment  of  the  purchase  money,  transferring 
the  title,  but  warranting  it,  *  as  attomtes  aforesaid.^  Held,  in  an 
action  of  covenant  on  the  warranty,  that  the  title  of  C  and  D 
did  not  pass,  because  the  deed  was  not  signed  in  their  names  : 
>3.  That  the  interest  of  A  and  B,  who  made  the  deed,  did 
not  show  any  consideration  paid  them  tit  their  own  right: 
3.  That  the  warranty  could  not  be  considered  as  a  personal 
or  independent  covenant :  4.  But  as  no  estate  passed  the  war- 
rantytoas  not  binding. 

^A.  The- wife's  enc/^e  right  of  dower,  living  her  husband,  is  Art.  9. 
an  existing  incumbrance.     2  Greenl.  22-28.  Con. 

^11.  Covenant  of  warranty  runs  with  the  land.    It  is  intend-  v^ithy  0. 
ed  for  the  benefit  of  the  assignee  of  covenantee  and  his  heirs,  ^|IJ?*^j5l. 
-and  an  action  lies  accordingly  :  as  where  A  grants  to  B,  with  149.    ' 
warranty,  and  B  to  C,  with  warranty,  C  is  evicted  by  a  title 
paramotrot  to  A's :  C  may  have  covenant  directly  against  A,  or 
against  B,  and  B  have  covenant  against  A.    In  this  case  C  sued 
'A  and  recovered.    This  case  needs  no  authorities  to  support  it. 

4  12.  Where  kod  b  warranted  in  deed,  in  fee,  covenant  lies 
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17  Mas«.  R. 
213—221, 

Chapel  p. 
Buir. 


17  Mas'4.  R. 
686—591. 


Cummins  v. 
Kennedy,  3 
Utt.  126. 


Art.  10. 
Con. 

9  Wheat.  616- 
649. 

2  Cowen,  781- 
810,  Marvin  v. 
Stone. 


against  the  executors  of  the  warrantor,  and  the  grantee  is  not 
confined  to  his  voucher  or  warrarUia  charts:  2.  Pit.  need 
only  state  on  his  covenant,  and  aver  generally,  that  the  grantee 
was  evicted  of  part,  or  ail  of  the  granted  premises,  by  lawful 
right  and  title  of  a  stranger,  especially  on  general  demurrer :  3. 
If  two  tenants  in  common  be  evicted,  their  damages  are  per- 
sonal, and  the  survivor  may  sue  on  the  covenant  of  warranty. 
Court  cited  Kent  v.  Welch,  7  Johns.  258 ;  5  Cowen,  137, 
above;  2  Bl.  Com.  301,  &lc.  ;  Gore  r.  Brazier ;  Marston  v. 
Hobbs,  &CC. 

^14.  Incumbrances:  covenant  broken:  land  in  Ohio.  By 
a  law  in  that  Slate,  if  it  appear  on  a  petition  of  tenants  in  com- 
mon of  lands,  for  partition,  that  the  land  cannot  be  divided  with- 
out prejudice  to  the  whole  property,  a  writ  issues  to  the  sheriff 
to  sell  me  whole  at  auction,  and  to  divide  the  proceeds  among 
the  tenants  in  common.  Pending  such  a  petidon,  one  of  the 
tenants  in  common  conveyed  his  purparty,  covenanting  against 
incumbrances.  Afterwards,  the  whole  land  was  sold  by  the 
sheriff,  under  an  order  of  court  pursuant  so  said  law.  Held, 
the  erantor  was  liable  for  breach  of  covenant,  and  the  price  paid 
by  tne  grantee,  with  interest  from  the  time  of  conveyance,  was 
taken  as  the  measure  of  damages. 

^15.  Covenant  broken  :  incumbrances.  The  deft,  previous- 
ly mortgaged  the  land,  and  then  conveyed  it  with  the  usual 
covenants.  After  the  grantee  entered,  the  mortgagee  demanded 
payment  of  the  deft,  due  on  the  mortgage,  sfnd  threntened  to 
sue  for  possession,  &c.  The  grantee  purchased  the  rights  of 
the  mortgagee,  paying  the  amount,  and  received  a  release ;  held, 
to  be  a  sufficient  breach  of  the  covenant  to  enthle  the  grantee 
to  his  action. 

<j  16.  A  conveys  to  B  with  warranty,  &5c.,  and  B  to  C,  8m5., 
C  is  evicted.  B  cannot  recover  against  A,  until  B  compensates 
C  ;  Lott  r.  Parish,  1  Litt,  396,  and  109  j  a  judgment  recovered 
against  B,  on  the  testimony  of  a  witness  interested  against  A,  is 
inadmissible  as  evidence  against  him. 

§  17.  Where  the  consideration  of  land  was  another  tract  of 
land,  the  value  of  the  land  conveyed,  and  not  of  that  given  in 
consideration,  is  the  measure  of  damages  in  an  acdon  of  cove- 
nant on  the  warranty. 

§  5  con.  The  Monte  Allegre.  In  judicial  sales  there  is  no  war- 
ranty express  or  implied.  On  a  marshaPs  sale,  under  a  license 
or  order  of  court,  no  warranty  is  implied.  Nehher  he,  or  his 
agent,  the  auctioncr,  has  any  authority  to  warrant  the  article  sold. 

Where  ah  executor  assigns  a  judgment,  rendered  in  fevor  of 
his  testator,  and  covenants  as  executor  that  so  much  is  due  on  it, 
his  covenant  is  personal,  and  binds  him  in  his  own  rights  and 
the  covenant  is  broken  as  soon  as  made,  if  nothing,  or  not  so 
much,  be  due  on  the  judgment. 
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^  7  con.  When  an  admiDistrator  has  license  to  sell  lands  only  Vol.  IV. 
to  pay  debts,  he  need  not  give  a  new  bond,  under  statute  1788,  Ch.  115, 
cb.  32:  Maine  act  1821,  cb.  60,  s.  29;  the  court  admit  the  Art.  10. 
usage  has  been  otherwise.     3  Greenl.  282-289.  Con. 

§  14  con.  Court  license  to  sell  real  estates.    Formedon  in  re-    s^rv^ 
mainder:  plea,  general  issue.     Decided,  1.  A  license  granted  6  Pick  140^ 
to  an  administrator  to  sell  land  to  pay  a  debt  barred  by  the  w^ii??^  ** 
statute  of  limitations,  respecting  executors  and  administrators,  is    ^    ' 
void:  2.  Devise  to  A  for  life,  remainder  to  the  demandant  in 
fee.     Tenants  entered  under  a  title  invalid  by  purchase,  and 
held  above  six  years,  making  improvements,  he.     A  died,  and 
the  demandant  sued  this  writ.    Decided,  the  tenants  were  en- 
titled to  the  benefit  of  the  betterment  act.    See  Thompson  v. 
Brown,  16  Mass.  R.  180. 


CHAPTER  CXVI. 

QUIET  ENJOYMENT,  fcc. 


^  1.  Same  as  to  an  incumbrance  :  the  pit.  must  state  iK>win- Art.  2. 
cumbered.     A  mere  denial  does  not  necessarily  show  a  breach.    Con. 
There  may  be  disturbances  and  incumbrances  which  are  not 
covered  by  covenants  for  quiet  enjoyment,  and  against  incum- 
brances.   4  Pick.  87-89 ;  Eden  on  injunction,  p.  ZO. 

^6.  A  covenant  of,  in  substance :  as  2  Murphy  47,  Jacocks  Art.  3. 
If.  Gilliam  :  a  tenant  in  tail  aliened,  and  in  his  conveyance,  he.  Con. 
'  for  himself,  his  heirs,  executors,  and  administrators,  doth  cove* 
nant  and  agree  the  premises  to  him^  the  said  grantee,  his  heirs 
and  assigns,  against  the  lawful  claims  and  demands  of  any  per- 
son, or  persons,  whatsoever,  forever  hereafter,  to  warrant,  se- 
cure, and  defend.'  He  then  died,  and  real  assets  descended  to 
the  issue  in  tail,  of  greater  value  than  the* lands  aliened.  Hdd^ 
here  was  no  d%9contuiumu:e  of  the  estate  tail,  and  that,  in  fact,  this 
was  a  covenant  for  quiei  en^meni,  the  breach  of  vrbkh  is  to 
be  repaired,  not  in  tandj  but  m  damages  ;  and  these  primarily 
to  be  paid  out  of  the  personal  estate.  See  discontinuance,  ch. 
114,  a.  30. 

^  16,  To  support  the  plea  of  ftojui  Jide  purcbase,f  without    ^rt.  6    ' 
notice,  so  as  to  entitle  one  to  relief  against  a  conv^ance,  said      (7^^  ^ 
to  be  fraudulent,  the  party  must  aver  and  prove  he  had  no  notice  jewet «. 
of  the  rights  of  the  other  party,  and  tliat  he  aktually  paid  the  f^^^^l  « 
purchase  money  btfore  he  had  any  notice  of  it :  not  enough  he  ^  ^'  ^"*  **' 
lias  secured  the  purchase  money. 

^  17.  If  A  contract  to  sell  land  to  B,  and  reiiises  to  perform,  . .. , 

and  selk  to  C  for  a  valuable  consideration,  C  having  notice  of  champita  ^ 
BHi  title,  may  be  compelled  to  convey  the  land  to  Wra.    S<eggy»^  ^ 
Fatnswortb  v.  Child.  gp**  *^* 


^e  COVENANT. 

Icn.ni.  CHAPTER  CXVII. 


.Srt.  &. 


REPAIRS  AND  RENT. 


^  7  con,  16  Mass.  R.  238-241,  is  a  case  decided  cm  the 
principles  of  the  cases  of  Pollard  v.  Shaafier,  aod  Fowler  «• 
Glover ;  tenant  on  lease  to  rebuild,  be. 


CHAPTER  CXVIU. 

COVENANTS  MUTUAL,  kc. 


Art.  2.  ^  ^  ^^*  Where  the  acts  stipulated  to  be  done,  are  to  be  doot 

Con.  '        ^^  different  times,  the  covenants  are  to  be  construed  as  indepen- 
dent of  each  other.     8  Wheat.  217-228. 

So,  5  Cowen,  509-513,  wherein  articles  for  the  sale  of  land^ 

the  vendee  covenanted  to  pay  one  sixth  of  the  purchase  money 

m  one  year,  and  the  residue,  in  five  equal  annual  instalments,  aod 

the  vendors  covenanted,  that  on  payment  of  the  sums  of  money, 

and  fulfilment  of  the  agreement  to  be  performed  by  cbe  vendee, 

they  would  convey,  be.     Held,  these  covenants  were  indipm 

dent,  and  mutual.    The  court  relied  on  Weat  «.  Emmoqfii  9 

Johns.  179-182;   Robb  v.  Mortgomery,  20  Johns.  15;   bo| 

Parker  «.  Parmele,  id.  130,  noC  in  point,  but  dependent  or 

eoncurrent. 

2  Greenl.  82—     ^13.  Remediet,  mutual  and  independnt :  as  wbei^  A*  seised 

adm^T^'        of  an  equity  of  redemption  in  land,  gave  a  bond  to  B,  conditioo- 

Cummingi  &  ed  to  convey   to  him  part  of  the  land  in  fee,  with  general  wm^ 

ai.  ranty  on  B's  paying  certain  notes,  given  by  him,  for  tfae  pu^ 

ciiase  money.     A  died  insolvent ;   the  original  mortgage  noC 

satisfied.     Held,  A's  administrator  might  recover  the  amount  of 

the  notes,  and  leave  B  to  his  remedy.     The  remedies,  in  tl^ 

case,  do  not  seem  to  have  been  strictly^flNf^iMi^ ;  but  the  paymMt 

of  the  notes  seems  to  have  been  a  condition  precedent  to  giving 

die  -deed,  which  was  '  to  be  given  upon  the  payment  of  the 

inon€y,*-^( notes  :)  See  Lyman  v.  Estes,  1  Greenl.  182. 

Smith  V.  Hoff,     §  14»  If  a  master  agree  with  his  negro  slave  in  writing,  or 

1  Covrea,  127-  paiol,  that  if  he  pay  X80,  to  be  earned  by  working  out,  be, 

^^'  lie  shall  have  bis  freedom,  the  payment  of  the  wole  jsum  of 

£80  is  a  condition  precedent.     Seja  cb.  62,  b,.  4,  s.  23 :   by 

the  act  1  R.  L.  612,  the  owner  may  manumit  a  dave  by  last 

will  or  testament,  or  by  any  certificate  or  writing  jfor  that  fHur- 

pose.     See  ch.  90,  a.  11,  s.  31. 

Aet.  3.         ^  4.  Anmpsk  on  a  writing,  m  whirfi  tUi^  agreed  to  buy, 

Can.         ^^^  Dznu  to  sell  and  transfer  bank  fbftfie?,  at  a  certain  jyrice,  fp 

l.Pl^  IL 100,  be  paid  on  ibe  transfer  :  ihe  payment  .and  jtrfM^Cer  .^o  ^  niM^P 

Dteat^.Wqg:.  . 


COVENikltTS  MtmiAL,  be.  BTt 

M  mtj  time  nfter  one  month,  and  wkhin  one  year,  at  Kmc's  Vol.  IV. 
option  and  request,  be  giving  Dana  a  week's  notice  to  do  tne  Ob.  ]  i8. 
«une.    Hdd,  theee  were  dependent  promises,  and  that  the  ph.    Art.  S. 
could  not  recover  the  money,  not  having  made  an  ofler  to  trans-     Con. 
ler  the  stock,  nor  did  King  o6&r  to  pay  or  demand  a  transfer,     n^s^^-^/ 
Qeariy  King  was  to  do  the  first  act,  that  is,  to  make  his  elec- 
tion and  request,  and  give  notice  as  U  lune,  within  eleven  months 
he  bad  to  make  his  option. 

2  Pick.  R.  293-304,  Goudi  e.  Ingeraoll ;  same  quesdon  as 
covenants,  and  many  of  the  same  cases  cited  as  in  Dana  v. 
King. 

<§  1 1.  The  fk.  by  an  express  simple  contract  widi  the  town,  4  Pick,  loi— 
agreed  to  board  a  pauper  for  a  year,  at  the  rate  of  a  dollar  a  week,  J^'^^^jISSl 
and  save  the  town  from  mj  expense  on  the  pauper's  account,  tantf  of  w«ft 
eitoept  physicians'  bills.    The  pauper  died  at  the  end  of  the  first  Boylsion. 
week.    Held,  the  stipulations  were  dependent,  and  that  the 
pk.  had  not  pei^med  his  part  of  the  contract,  so  could  not 
Mooter  for  the  whole  year ;  out  as  he  was  JMrevented  perfbrm- 
i^  by  the  act  of  God,  and  the  express  contract  was  thereby 
msolved,  he  was  intitled,  on  an  implied  promise,  to  compensa- 
tion fi>r  part  performance.    Pit's,  council  attempted  to  p«rt  die 
ease  on  the  ground  of  FoWler  v.  Bolt ;  Paradina  v.  Jane,  be., 
ch.  117,  a.  2:    but  die  court  pert  the  case  on  the  ground  of 
Thorpe  e.  Thorpe,  ch.  118,  a.  5,  s.  1 ;  and  Stark  v.  Parker,  2 
PSdc.  267,  that  is,  the  jdt's.  performance  was  a  condition 
precedent. 

^12.  Covenants  The  ^t.  eotenanted  td  paytrertam  reat^^^^^^^' 
due,  and  in  arrear,  to  one  t).  F.,  on  a  certam  form,  and  a9 
wUch  should  become  due  on  the  2ddi  of  March,  1^25,  the 
whole  to  be  paid  on  that  day,  and  the  ph.  covenanted,  that  on 
the  deft's.  so  pajing  the  rent,  he,  the  ph.,  would  give  tip,  and 
discharge  a  certain  bond  and  mortgage.  Held,  the  payrag  the 
reM  was  a  condition  precedent 

^  9.  Action  of  covenant.     A  agreed  to  tender  bonds,  with     Art.  4. 
giMdsecurhy,  on  the  25th  day  of  December,  1800,  to  B;       Con. 
and  B  agreed,  the  same  day,  to  convey  certain  lands  to  A.  •  ^^^-  ^^'^^ 
Held,  A's  agreement  and  tender  *  was  a  condition  precedent,'  to 
B's  obligation  to  convey, '  the  covenants  being  to  be  performed, 
on  both  sides,  at  the  same  time,  were,  therefore,  dependent  on 
each  other,  and  neither  party  could  insist  on  the  other's  per- 
forming his  part  of  the  covenants,  unless  he  himself  performed, 
or  oflered  to  perform  his  covenants  at  the  appointed  time.'    The 
pk  averred  no  such  performance  or  ofier.    Hence  his  decla- 
ration was  incurablv  bad.    It  was  not  quite  correct  for  the 
^sfdges  to  say  A's  oSer,  &c.,  was  a  e<mdition  precedent.    Strictly  2  creeni. 
tlteM  were  c&neutrent  covenants.  38. 

¥tit,  IX,  46^ 
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VoLr  IV.        Case  in  Virginia.     The  pit.  covenanted  to  deliver  a  crop  oT 

Ch.  118.    wheat  at  his  barn,  to  the  defts.  at  $1  50,  a  bushel,  (60  lbs. 

Art.  0.      each,)  between  Jan.  13;h  and  March  1st,  1813;  and  they  cov- 

Con.       enantcd  to  pay  in  six  months.    Held,  1.  The  pk.  was  not 

y^^^.,^^^^    bound  to  have  the  whole  ready  at  one  time,  but  might  deliver  k 

8  B^nd,  71-82,  in  reasonable  parcels,  giving  notice  when  a  parcel  was  readv, 

LewUv.  Wel-^c.  :  2.  The.  defts.  were  bound  to  use  reasonable  industry  in 

doomdothen.  jjjj^j^g  ^way  such  parcels :  3.  In  dependent  covenants,  when  the 

pit.  has  performed  a  part  for  which  he  can  have  only  covenant 

on  the  contract,  and  i}0  otlier  remedy  ;  he  may  sue  as  if  the 

covenants  were  independent. 

4.  Held,  the  aoove  cpv^nants  were  dependent  Jan.  28, 
pit.  delivered  and  defts.  received  four  hundred  and  twenty- 
three  bushels  and  a  half,  and  before  Ist  of  March,  the  pit.  was 
ready  to  deliver  five  hundred  bushels  more,  and  gave  notice, 
be.  on,  be.  and  the  defit.  neglected  to  take  it  awajff  yntil  afier 
the  lit  day  of  March^  whereby  the  pit.  was  hindered  in  getting 
out  and  having  ready  for  delivenr  before  that  time,  another  quan- 
tity, (one  thousand,  five  hundred  and  fiftyfive  bushels ;)  and  after 
March  1,  and  before  June  29,  1813,  the  pit.  delivered  and  the 
defts.  received  bushels,    (being  the  residue  of  the 

3uantity  promised.)  Defts.  paid  no  part,  and  demurred  to  the 
eclaration,  and  stated  five  causes ;  all  in  fact  in  this,  the  ph.  did 
not  aver  he  delivered,  or  was  ready  to  deliver,  all  the  wheat, 
(two  thousand,  four  hundred  and  eightyfbur  bushels  and  fifteen 
pounds,)  before  the  first  of  March.  It  seems  the  ph.  delivered 
and  the  defts.  received  all  the  wheat,  though  not  in  the  time 
agreed  on,  and  the  defts.  caused  the  delay  by  not  taking  away 
the  five  hundred  bushels,  when  they  were  bound  to  take  them, 
&c.  On  the  whole  tliis  case  difiers  some  from  all  the  others. 
This  was  a  stronger  case  for  the  pit.  than  that  for  the  pk.  in 
4  Rand.  S46-.Booii  r.  Eyre.  ^  .,         ,^         , 

851.  li  the  party  fail  to  allege  the  performance  of  a  condition 

,    .  precedent  in  a  declaration,  a  verdict  cures  the  defect :  2.  The 

proofs  conform  to  the  allegations :  3.  In  a  contract  for  the  pur- 
chase of  lands,  and  no  time  to  convey,  but  a  time  is  fixed  for 
payment,  the  conveyance  is  not  a  condition  precedent  to  the 
4)ayment :  4.  Generally  a  promise  to  pay  money,  and  no  day- of 

fayment  named,  the  promisor  is  held  to  pay  immediately  :  5. 
f  a  collateral  act,  as  to  convey  lands,  he  has  during  life  to  per- 
form, unless  hastened  by  request.    Ch.  91,  a.  2,  s.  7  ;  ch.  118, 

Reab  ».  Moor,  a.  3,  s.  1 ;  4  Rand  352-355,  same  principles. 

la^JohM.  R.  X  9  Condition  precedent.  The  pit.  agreed  to  work  for  the 
deft,  eight  months  for  $104,  or  $13  per  mouth.  Held,  the 
contract  was  entire,  and  that  the  pit.  must  perform  the  whole 
eight  months  as  a  condition  precedent,  before  he  could  sue  for 
his  wages.  Similar  principle,  20  Johns.  R.  15;  16  do.  267  : 
17  do.  293. 


COVENANTS  CONDITIONAL,  &c.  379 

§  10.    When  covenants  are  dependent,  the  payment  of  the   Vol.  IV*. 
purchase  money  and  conveyance  of  the  land  must  be  simulta-  Ch.  118. 
neousy  and  there  must  be  a  capacity  to  convey  the  land,  existing    j^rL  6. 
at  the  time  in  the  party  to  convey  a  good  title.     But,  2.  Where      Con, 
the  covenants  are  independent,  and  the  payment  of  the  money     s^v.-^/ 
is  to  precede  the  conveyance,  it  is  no  excuse  for  the  nonpay-  Robb  «.  Mont- 
ment,  that  the  party  has  not  a  present  existing  capacity  to  con-f'P*'"yi^- 
vcy  a  good  title  :  3.  But  if  the  party  who  is  to  pay,  offer  to  ^  "*' 
pay  on  receiving  a  good  title,  the  other  party  must  make  him  a 
good  title,  or  the  contract  will  be  rescinded. 

§  11.  The  deft,  covenanted  to  pay  the  pit.  $2,500  by  in- 
stalments, and  in  consideration  thereof  the  ph.  covenanted  to 
convey  in  fee  simple  to  the  deft,  certain  lands.  The  parties 
agreed  if  the  first  instalment  was  paid  at  the  time,  and  the  deft, 
wished  to  have  a  deed,  and  would  give  a  bond  and  mortgage  of 
the  premises  conveyed  to  secure  payment  of  the  other  instalment, 
the  pit.  would  then  give  a  deed  with  warranty,  and  take  a  mort- 
gage. Before  the  first  instalment  became  due,  the  pit.  sold  and 
conveyed  the  land  in  fee  simple,  and  assigned  to  him  the  con- 
tract made  with  the  deft*  In  an  action  to  recover  the  instal- 
ments, the  court  held  that  the  covenants  were  mutual  and  inde- 
pendent ;  that  the  deft,  was  bound  to  aver  in  his  plea,  a  demand 
of  a  deed  from  the  pit.  and  an  offer  to  execute  the  bond  and 
mortgage.  Further,  that  the  contract  was  not  rescinded  on  the 
plt^s.  part ;  that  he  had  not  disabled .  himself  to  perform  it  as  B 
might  be  compelled  in  a  court  of  chancery  to  perform  the  con-  v 

tract,  id.     The  decision  in  this  case  may  well  be  doubted ;  for,        "^it  - 
clearly,  it  was  no  part  of  the  original  contract  that  the  doft.         ^^.  ' 
should  have  the  trouble  and  expense  of  a  chancery  suit  with  B, 
or  receive  a  circuitous  title  through  him. 

^  12.  Dependent  covenants.     By  deed  the  deft,  covenanted  mdc%UohM 
to  pay  $250  for  certain  lands.     Jan.  1,  1818,  the  pit.  cove-R.  iso. 
oanted,  on  such  payment,  to  give  to  the  deft,  his  heirs  and  as-  ■ 
signs,  '  a  good  warranty  deed  of  conveyance'  of  the  land. 
Held,  these  covenants  were  dependent ;  that  the  words:  ^  a 
good   warranty  deed  of  conveyance,'  referred  to  the  instru- 
ment of  conveyance  only,  and  not  to  the  title.     Hence,  the 
plea  the  pit.  was  not  seized  or  had  not  title,  was  not  good,  to"* 
avoid  the  action  brought  to  recover  the  purchase  money :  But, 
2.  A  plea  the  pit.  did  not,  on  the  day  appointed,  or  since,  ten- 
der or  offer  to  execute  a  good  warranty  deed  of  conveyance  of 
the  premises  to  the  deft.,  is  a  good  bar ;  for  the  vendor  cannM^ 
maintain  an  action  for  the  purchase  money,  without  convejdng 
or  tendering  to  convey,  id. 

Similar  principles — Harding  t;.  Krcjtgenger,  17  Johns.  R. 
293;  12  do.  442;  13  do.  359;  16  do.  267  ;  17  do.  239- 
479. 
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•*'*;  *'  C30VENANT  LIES  IN  SUNDRY  CASES,  IN  OTHERS  NOT. 

>^N^^««^         ^  6.    Land  of  A  and  B  sold  for  taites.    A  redeems ;  i»  tb 

the  bene6t  of  both,  for  A  had  his  action  for  oontribation,  and 

though  he  took  the  collector's  lease  to  bimaelf  alotie,  B  hai  in 

writ  of  entry  against  A  to  recover  his,  B's  part.    After  the 

township  was  sold  for  $0\  10,  to  pay  ^41  09  taxes,  A  and  B; 

nonresidents,  not  knowing  of  the  sale,  made  partitk>n  by  deedi 

with  warranty  to  each  other.     The  redemption  was  in  time, 

that  is,  within  the  two  y^ars.    Gray,  the  deft,  by  hbperli- 

tion  deed,  with  warranty  to  Williams,  the  pit.  vested  in  him  the 

titk)  to  redeem  his  part,  and  xfhen  Gray  redeemed,  if  be  to- 

quired  any  rig|fat,  it  operated  to  secure  WilKams,  as  Gray  oouM 

not  claim  the  land  against  his  own  deed.    He  redeem^  as  Ike 

attent  of  WilKaroe.    b  there  not  another  view  of  thb  ease. 

Williftms  acquired  a  complete  title  to  his  part,  subject  to  flii 

sale  for  ta&es  ;  that  siale  was  to  be  void  if  the  tax  wa»  paid  in 

two  years ;  it  was  so  paid,  aild  the  sale  becomes  void,  and  the 

tax  title  extinguished ;  and  the'  release  of  the  ptnt^imi  M 

Gray  operated  by  way  of  extir^uithmeni  of  the  tor  eoolhf^ 

gent  title.    W  Gray  meant  lo  buy  half  a  township  for  4^69  11, 

8  Gi««ni.  ao7-  ^^  exclude  Williams  from  the  land  and  from  redeemingt  (for 

ai4,  Wiiiums  when  €rray  took  the  deed,  Williams  had  nine  months  to  redeem^) 

^'w'fc^Ma—  was  it  not  a  fraudulent  act  on  Grray's  part. 

M  Cookv.         Action  to  recover  taxes  assessed  on  A.  Johnson  and  his  es- 

Lelind,  admr.  tate.     Held,  a  tax  cannot  be  legally  assessed  on  a  person  after 

his  decease,  but  the  assessment  must  be  on  his  estate  in  the 

hands  of  bis  heir,  administrator,  or  whoever  else  may  be  inuoth 

session  of  it.    The  pit.  was  a  collector  of  taxes,  and  his  woole 

power  to  sue  rested  on  stat.  1789,  ch.  4. 

6  Pick.  461—      Trespass  for  taking  a  chaise  and  convertmg  it  to  the  deft'a. 

^j^l^ll^ll^  Y^}  plea  mn  guilty,  and  statement  of  facts  in  which  the  defta. 

li.^^        justified  as  assessors  of  Seeconk.     Held,  not  responmble  to  alt 

mbabitant  for  any  unintentional  error  conDmitted  by  them  in 

the  assessment  of  a  tax,  but  the  party,  thereby  injured  must  seek 

his  remedy  against  the  town,  be.     Stat.  1823,  cb.  138,  s.  5. 

6  Pick.  49«—       April,  1828.  Trespass.  Decided  an  assessor's  warrant  mad<» 

498,  Brtdfbid  and  signed  by  the  assessors,  with  one  seal  affixed,  while  dieg^ 

V.  RandaU.      were  together,   and  concluding  with  *  under  our  hands,'  and 

tHthout  adding^  and  seais^*  is  valid. 
msI^IoiSmT  Assessors.  Trespass.  1 .  Pertons  assessed  are  legally  tidted 
BofworthlLii.  though  some  persons  are  assessed  not  liable  to  be  assessed :  9. 
A  second  assessiiKe^  to  rectify  the  first  is  illegal :  3.  A  rdi- 
gious  society  votes  a  ^ni  of  rtkmey  witirout  appropriating  hf 
meaning  it  should  be  assessed  on  a  valuation  of  May  I,  ftl^ 


UES  IN  SUNDRT  CASES.  SSI 

fei^g,  and  to  be  applied  to  pny  expenses,  to  be  incurred  after  V^l.  IV. 
that  day.     Held,  a  person  who  separated  himself  from  the  so-  Cu.  Il9l 
ciety  after  the  vote  and  beftn^  the  first  of  May,  was  not  liable    jiri,  U 
to  be  assessed  :  4.  A  person  whose  property  was  distrained  to      Cmt^* 
pay  such  illegal  tax,  might  maintain  trespass  against .  the  asses-     ^^^.^^^ 
sors  on  an  action  lor  money  had  and  received  against  the  so- 
ciety. 

^  3  con.  College.  16  Mass.  R.  202-208.     The  estates  ofj^^^^  4, 
Harvard  College  in  the  hands  of  their  agents  wherever  situat-    Con. 
ed  witiiin  the  State,  are  exempted  from  public  taxes  by  the 
annual  tax  acts  prior  to  1829. 

Harvard  College.  1  Pick.  R.  177-179,  Soper  t;.  Har- 
vard College,  held,  the  statute  1819,  e.  37,  respecting  disci- 
pline in  the  colleges  is  constitutional,  and  in  an  action  on  it, 
the  declaration  must  allege  that  rules  have  been  established 
and  an  officer  authorised,  be  purstiant  to  the  statute. 

^10.  Direct  or  land  taxes  assessed  on  acts  of  eongren. 
These  have  been  assessed  on  a  valuation  actually  made  *  of 
kftds  and  dwellingbouses  and  the  enumeration  of  slaves.' 

The  first  valuation  was  made  nnder  an  act  of  congress 
passed  July  9,  1798,  and  the  valuation  was  niade  on  oatli. 
The  then  sixteen  States  were  divided  into  ninetyfour  divisions, 
and  a  commissioner  appointed  for  each  :  met  in  each  State : 
had  a  sworn  clerk.  Sect.  7.  They  divided  each  State  into 
assessment  districts ;  in  each  they  appointed  one  respectable 
freeholder  as  principal  assessor,  and  a  proper  number  of  re- 
spectable freeholders  assistant  assessors,  all  sworn.  Sect.  8. 
Assessors  valued  houses  and  lands  at '  their  worth  in  money; ' 
enumerated  all  slaves  between  twelve  and  fifty  years  of  age. 
Sect*  9.  Each  owner  required  to  deliver  a  list,  be.  to  the  as- 
sessors, containing  a  minute  written  description  of  each  separate 
fkiece  of  property.  [Feb.  1799,  repealed  as  to  the  description 
iMid  number  of  windows.]  Sect.  12.  All  the  lists  had  relation 
to  Oct.  1,  1798.  Sect.  14.  If  the  owner  failed  to  give  a  list, 
or  gavie  a  fdse  one,  the  assessors  made  one,  and  might  legally 
^ficer,  &c.  Sect.  16.  The  assessors  valued  lands,  houses,  and 
slaves  in  three  lists ;  owners'  names  placed  alphabetically ; 
bouses,  value  $100,  or  under,  were  valued  with  the  land. 
Sficts.  16,  19.  Each  owner  had  an  opportunity  to  examine  the 
valuation  of  his  property,  and  an  appeal  to  the  principal  asses- 
sor, who  decided  summarily.  Sect.  20.  Appeals  in  writing, 
specifying  the  cause  of  appeal.  Sect.  22.  The  commissioner 
empowered  to  equalize  by  adding  or  deducting  so  much  per 
eent%  Sect.  23.  Lists,  &cc.  recorded  by  the  principal  asses- 
sors, and  corrected  as  directed  by  the  commissioners.  Sect. 
Ml  Sinrvefor  of  the  revenue  ap^oioled  aad  sWorn  in  etob  %Mr 
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Vol.  IV.  sessincnt  district.  Sect.  25.  He  lo  receive  and  preserve  the 
Ch.  119.  records  of  the  lists,  valuations,  and  tntimerations,  and  keep 
Jlrt.  4.  °nd  note  therein  property  transferred,  if  an  entire  piece,  and 
charge  its  vahiation  to  the  purchaser ;  if  divided,  charge  each 
party,  8cc.  New  houses,  &c.,  &c.  built,  to  be  added  and 
valued.  Sect.  26.  Surveyor  to  assess  the  tax,  Sic.  subject  lo 
revision.  Sects.  28,  29.  Salaries,  &£c.  In  all  these  minutis,  as 
to  all  the  lands,  houses,  and  slaves,  in  the  United  States,  the 
Hssessment  was  effected  without  any  serious  difficulty. 

Act    of    congress,    July    14,    1798,   assessed    a    lax    of 
$2,000,000,  on  the  above  valuation. 


N.  Hampshire,  $77,705  36  2 
Massachusetts,  200,435  31  2 
Rhode  Island,      37,502    8  0 


Connecticut, 
Vermont, 
New  York, 
New  Jersey, 
Pennsylvania, 


129,767  0  2 
46,864    8  7 

181,680  70  7 
98,387  25  3 

237,177  72  7 


Delaware,  $  30,430  79  2 
Maryland,  152,599  95  4 

Virginia,  345,488  66  5 

Kentucky,  37,643  99  7 

North  Carolina,  193,697  96  5 
South  Carolina,  1 12,997  73  9 
Tennessee,  18,806  38  3 

Georgia,  38,814  87  5 


The  sums  show  the  relative  value  of  lands,  dweliinghouseSy 
and  slaves,  in  the  several  States  in  1798.  Assessed  on  a  house, 
nut-houses,  and  land,  valued  from  $iOO  to  $500,  two  tenths 
of  one  per  cent.,  so  rising  gradually  to  one  per  cent,  on  a 
house,  &c.  valued  above  $30,000 ;  on  each  slave  fifty  cents. 
Residue  on  lands  valued  as  above.  Sects.  5  and  6  directed 
every  one's  tax  to  be  made  out  by  the  surveyor  for  the  col- 
lector, who  gave  bonds,  fac.  sect.  7.  Sect.  8.  The  tax  of 
each  one  remained  a  lien  on  the  real  estate  and  slaves  two 
years  after  payable.  Sect.  9  directed  advertisement  and  per- 
sonal notice  to  be  given  by  the  collector  to  each  person  taxed, 
&c.  For  taxes  not  paid  in  time,  distress  and  sale  of  personal 
estate  :  his  commission  eight  per  cent.  Tools  of  a  trade  or 
profession,  beasts  of  the  plough,  arms,  household  utensils,  and 
apparel  necessary  for  the  family,  exempted.  Sect.  13  directed 
when  a  tax  on  lands  or  houses  remained  unpaid  one  year,  the 
collector  should  advertise  the  same  two  months,  in  six  differ- 
ent public  places  in  his  district,  and  in  two  gazettes  in  the 
State,  be.  to  sell  at  public  sale,  under  the  inspector's  direc- 
tion, either  the  house,  or  so  much  of  the  tract  of  land  '  as  may 
be  necessary  to  satisfy  the  taxes  due  thereon,  together  with 
costs  and  charges,  not  exceeding  at  the  rate  of  one  per  cen* 
turn  for  each  and  every  month  said  tax  shall  have  remained 
due  and  unpaid.'  Right  of  redemption  two  years,  on  paying, 
or  tendering,  to  the  collector  for  the  ate  of  the  purchaser,  lus 
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beirS)  or  assignees,  '  the  amount  of   the   taxes,   costs,  and   Vol.IV. 
charges,  with  interest  for  the  same  nt  tiie  rate  of  twelve  per  Gh^  119. 
cent,  per  annum,  and  so  doing,  the  sale  to  be  void.'    No  deed     Jiri,  4* 
to  be  given  till  the  time  of  redemption  expired.     This  13th      Con. 
section  is  important,  as  many  houses  and  tracts  of  land  were 
sold  under  it,  and  not  redeemed,  and  many  titles,  especially  in 
the  cases  of  poor  persons,  often  have,  and  will,  come  in  ques- 
tion in  the  courts  of  law.    Sections  14  to  21  merely  respected 
the  accounts,  &c.,  &^.  of  the  collectors  and  other  officers,  in- 
volving no  essential  principles. 

The  principles  adopted  in  1798,  in  regard  to  direct  taxes, 
have,  in  substance,  been  subsequently  adopted. 

There  was  no  other  federal  direct  tax  till  the  year  1813  : 
then  one  or$3,000,000,  one  in  181$,  $6,000,000,  one  in  1816, 
$3,000,000,  assessed  on  a  new  valuation.  Apt  of  congress 
of  April  20,  1818.  Sect.  3  directed,  in  case  of  sales,  for 
these  taxes,  of  the  property  of  minors,  iic.  they  have  two 
years  to  redeem  after  their  disabilities  are  removed,  on  paying 
to  the  collector  of  the  district,  be.  the  amount  paid  by  the 
purchaser,  with  ten  per  cent,  a  year  thereon,  and  the  amount 
of  his  improvements  to  him  to  be  appraised  by  three  or  more 
neighbouring  freeholders,  to  be  appointed  by  the  clerk  of  the 
district  court  and  sworu,  and  to  make  return  to  him.  The 
right  to  redeem  lauds,  &c.  sold  on  the  act  of  August  2,  1813, 
to  the  United  States  extended  to  June  1, 1820,  interest  twenty 
per  cent,  on  the  tax,  and  twenty  per  cent,  more,  '  chargeable 
thereon,'  and  this  right  to  redeem  was  extended  to  all,  also, 
having  an  equitable  or  reversionary  interest.  Act  of  congress 
May  11,  1820,  extended  the  tinie  as  to  the  taxes  of  1815  and 
1816,  and  as  to  lands,  &c.  purchased  on  behalf  of  the  United 
Slates  to  June  1,  1821,  paying  the  tax,  twenty  per  cent, 
a  year  thereon, '  and  additions  of  twenty  per  cent,  chargeable 
thereon.'  Right  to  redeem  in  equity,  &c.  as  above.  Sect.  2. 
If  no  officer  to  give  a  deed  to  a  purchaser,  he  may  petition 
the  district  judge,  stating  facts,  and  showing  he  is  entitled  to  a 
deed,  the  judge  is  directed  to  order  the  marshal  to  make  a 
deed  to  the  purchaser,  which  deed  acknowledged  in  open 
court,  and  recorded,  has  the  same  effect  as  if  made  by  the 
collector,  &c. 

Act  of  congress,  April  20,  1818,  empowered  the  clerk  of 
the  district  court  to  give  a  deed  and  extended  to  property  sold 
both  to  individuals  and  property  purchased  in  behalf  of  the 
United  States. 
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Vol.  IV. 

Ch.  130.  CHAPTER  CXX. 

^rt.  3.  COVENANT.   WHAT  IS  A  BREACH  OF  COVENANT,  Ilc. 


Can. 


^  15.  If  there  be  one  breach  well  assigned  in  a  declaralkNi 
In  covenant,  the  declaration  cannot  be  held  ill  on  demurrer. 
Mc  Coy  V.  HiU,  2  Litt.  374. 


CHAPTER  CXXL 

COVENANTS,    PLEADINGS  BY  DEFENDANTS. 

Art.  2.  ^  ^^  ^**  ^  tenant  is  estopped  to  dispute  the  title  ander 

Can.  which  he  enters,  or  that  stated  in  the  lease  itnder  which  he 
holds ;  nor  can  a  party  at  law^  set  up  an  equitabk  title  in  op- 
position to  a  legal  one.     1  Nott  b  Mc  Cord,  369. 

Art.  3.  ^  20.  Where  a  contract  contains  covenants,  some  of  them 

Con.         conditions  precedent,  to  be  performed  by  the  ph.,  and  some 

1  Lltt.  6.  not,  a  plea  alleging  generally,  *  that  the  pit.  did  not  perform 
the  covenants  which  were  to  have  been  performed  by  him/  is 
bad. 

1  Litt.  87S.  A  covenant  is  declared  on  a  plea  denying  the  delivery  of 

the  deed,  is  bad,  if  it  do  not  state  the  facts  so  certainly  and 
positively  that  no  other  conclusion  can  be  drawn,  than  there 
was  no  legal  delivery. 


^A*a«i^M«MlkA_a«i^_^h^^^ 


CHAPTER  CXXn. 

AN  END  PUT  TO  THE  COVENANT,  OR  RESCINDING. 

Art.  2.  §  2  can.  Waiver  of  forfeiture  by  receiving  rent,  fac.  Held; 

Con,  !•  To  make  a  receipt  for  rent  operate  as  a  waiver  of  a  for* 

JackfOD  V.      feiture  of  the  estate  demised,  the  rent  not  only  must  be  reeetv* 
^^fio.^i7'  ^^  *^'^*'  ^***  forfeiture  is  incurred,  but  such  rent  so  received 
must  have  accrued  after  that  time  :  2.  And  this  validates  the 
lease  only  to  the  time  when  the  rent  accrued  so  received  t 
3.  But  will  not  operate  as  a  waiver  of  a  forfeiture  incurred  by 
continuing  the  original  cause  of  the  forfeiture  after  the  day  on 
which  the  rent  received  fell  due.     See  ch.  117,  a.  4,  s.  3; 
Doe  V.  Bliss,  4  Taunt.  735  ;  Doe  v.  Banks,  4  B.  b  A.  401. 
17  MtM.  R.         ^17.  In  case  by  conditional  sale  of  goods,  where  the  coti- 
^**^'*n^*''  ^^^^^^  ^®  "^^  performed  by  the  vendee,  the  vendor  may  estai>^ 
^/'       '    lisli  his  property  in  the  goods,  though  jie  do  not  show  the  coor 
tract  is  racinded,  and  though  he  do  not  return  a  partial  pay- 
ment made  by  the  vendee,  in  whom  the  property  was  to  vest 
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ott  bis  psiying  a  certain  sum,  the  adtiial  AeWrety  of  the  goodik,  V6t.  IV. 
in  such  cases,  does  not  transfer  the  [Property.  The  contract  Gh.  \25t. 
itiost  be  fulfilled.     Smith  v.  Field.  *  Jirt*% 

Whenever  there  is  a  part  pefortnance^  imdcr  a  Special  coii-       Caofi. 
thict,  and  that  is  rescinded  by  the  parties,  the  party  so  per-    >jrv^ 
forming  mat  recover  on  a  quantum  mctuit.  4  Pick.  114— 

§.25.  Exchange  of  gbods  rescinded  on  account  of  fraud  ;*^^* '^"^  ^' 
as  if  A  be  defrauded   by  B,  A  elects  to  rescind  ihe  contract ; 
it  is  not  sufficient  for  him  to  give  notice  to  B  to  come  and  re- 
ceive his  goods,  but  A  rtKist  himsdif  i^ufii  them  to  B,  before  a  Greeni.  80— 
any  right  of  action  accrues.  *•*.  Norton  ». 

§  26.  Rescinding  contracts  in  equity.  One  party  cannot  **"*' 
rescind.  2  Johns.  Ch.  R.  526.  Where  one  means  to  rescind 
because  the  other  has  broken  the  contraet,  he  must  act  decid- 
ediy,  and  in  season,  on  the  first  information  of  such  breach. 
17  Johns.  R.  437.  If  he  do  not,  but  negotiate^  or  allows  the 
other  to  proceed  oh  the  contract,  he  waivels  his  right  to  re-"  , 

scind.  Id.    Cases  on  appeals,  19  Johns.  R.  513;  13  do.  307  ; 
17  do.  357,  and  numerous  cases  therein  cited. 

§  27.  Healy  v.  Utly^  1  Covlred,  346,  355,  in  error.  Healy 
by  special  nii^reement  purchased  certain  oars  of  Utiy.  They 
were  delivered  to  S.,  the  agent,  who  soon  said  to  UtIy  he 
could  not  pay  foi*  them ;  that  UtIy  must  take  tbcfm  and  do  the 
best  he  could  with  them.  UtIy  took  them  and  delivered  them 
to  Herrirk  who  sold  them,  and  UtIy  gave  a  receipt  and  order 
to  H.,  and  therein  called  them  bis,  Utly's^  oars,  and  appro^ 
priated  a  part  of  the  proceeds  when  the  Same  should  be  sold. 
Held,  the  contract  of  sale  was  rescinded ^  2.  That  the  prop- 
erty of  the  oars  revested  in  UtIy  :  8.  That  be  could  not  bo 
omisidered  the  agent  of  Healy  to  sell  them  :  4.  Nor  was  H. 
liable  to  U.  for  the  differenee  between  the  coittract  price  and 
the  sale  price  :  5.  In  an  action  for  this  diflference  in  the  com- 
mon pleas,  the  ph.  should  have  been  nonsuited :  6.  As  that 
court  refused  to  nonsuit  him,  it  was  error:  7.  Whether. tbe 
contract  was  rescinded  or  released,  was  a  question  of  Idw^ 
where  the  facts  were  clear  and  not  disputed. 


CHAPTER  CXXm. 

COVENANT,  PLEAS  IN  IT  ON  SEVERAL  HEADS. 

§  21.  Covenant  against  the  defts.  for  not  having  delivered  Art.  3.   ' 
sufficient  timber  for  the  repairs  of  certain  messuages,  tene*    Con. 

nkc^nts,  mills,  and   premises  situated  in .     The  covenant  Sneii  v.  Snell, 

Was  to  deliver  limber  (growing  on  the  premises,)  sufficient  fo**  cr^iT^wt-TW. 
the^^  repairs  tliereof.    Averment,  that  thefd  w^S  tinfiber  grtming 

VOL.  IX.  49 
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Vol.  IV.  ^^  ll>6  premises  sufficient  for  the  repairs,  but  the  defts.  bill 

Cu.  123.  ^^^  delivered  it.     Plea,  that  there  was  not  tiiuber  growing  oo 

Art.  3.     ihe  premises  sufficient  and   proper  for   the  repairs.      Issue 

Con.       thereon.     Sembltf  that  the  covenant  meant  that  the  timber 

should  be  sufficient  in  quality  as  well  as  quantity,  and  that  the 

plea  was  good,  not  having  been  demurred  to,  without  stating 

that  there  was  not  timber  sufficient  for  any  part  of  Uie  repairs* 


CHAPTER  CXXIV. 

COVENANT,  VOUCHER. 


jL        a  ^  ^  con.  Parol  demtirrer.     It  is  not  found  to  be  in  use  io 

iiRT.  d.  ^1^^  United  States.     However  the  principle  may  apply  in  some 

^^*  cases  in  some  States. 

Art.  4.  ^  ^*  '^'*®  ^"^  ^^  warrantia  charta  may  in  some  cases  be 

Can.  u^^  "'  Maryland.     3  Har.  b  Mc  H.  423. 


CHAPTER  CXXV. 

ESTATES. 


J.       q  ^5  con.  Before  the  statute  of  quia  empioreSf  the  heir  ao 

Q  '    '       had  the  estate,  as,  without  his  consent,  his  ancestor  could  nol 

alien  it,  as  was  the  case  of  the  heir  in  tail  after  tlie  statute 

de  donis  was  enacted,  and  before  fines  and  recoveries  enabled 

the  ancestor  to  alien  the  estate. 

Art.  4.  ^  ^  ^^^'  '^'^^   '^^  ^^   above,  so  casts  the  estate  on  the 

CoH'  '       beirs,  that  for  the  debt  of  one,  the  creditor  may  attach  the 

17  Mais.  R.  81.  share  immediately  on  the  death  of  his  ancestor,  and  within 
thirty  days  after  judgment  extend  his  execution  on  his  share, 
and  the  title  will  be  good  against  a  coheir  to  whom  the  debt* 
or's  part  had  been  regularly  assigned  by  due  proceedbgs  in 
the  probate  court. 

6  Pick.  186,         So  ^^^  'a^  gives  the  produce,  iic.  to  the  heirs,  &cc. ;  as 

186,  Foster  v.  where  the  widow  of  an  intestate,  before  administration,  leased 

Gorton.  lands  and  animals  belonging  to  his  estate.     The  lessees,  cred- 

itors, attached  the  produce  of  the  land  and  the  increase  of  tbe 
animals.  Held,  trover  lay  against  the  attaching  officer  in  fa- 
vor of  the  heirs  and  administrator,  respectively,  for  said  pro* 
duce  and  said  increase.     The  lease  was  void. 

Art.  5.  §  22.  3  Pick.  232-246,  First  Parish  in  Sutton  v.  Cole: 

Con.         so  if  ^^^  name  of  the  devisee  be  mistaken,  the  devise  is  valid,. 

if  the  devisee  can  be  understood,  as  in  this  case,  the  devise 

was  to  the  south  parish  in  Sutton,  where  it  was  meant  the  first 

parish.     A  parish  takes  property  by  devise,  be.,  and  holds  it 
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for  the  support  of  schools.     See  also  Massachusetts  statute,   Vol.  IV, 
1789,  c.  19,  s.  8,  to  the  same  purpose.  Ch.   125. 

§  31.  So  land  conveyed  to  A  for  life,  remainder  lo  B^  in     jJrL  5. 
fee.     B  dies,  leaving  a  sister  of  the  whole  blood,  and  after-       Con, 
wards  a  brother  of  the  whole  blood  is  born,  the  fee  shifts  from 
her  to  him  on  his  birth.     3  Har.  b  Mc  H.  403-407. 

An  estate  by  limitation.  Error  to  the  circuit  court  of 8  Wheat  486» 
Pennsylvania.  Ejectment  by  Daly's  lessee  ».  James.  Special  *^jj^y** 
verdict  found.  Augusts,  1768,  John  Bleakley  devised  allj^^*' 
his  real  estate  to  his  son  J.  B.  jun.  and  his  heirs  lawfully  be- 
gotten ;  and  in  case  of  his  death  without  issue^  he  ordered 
Archibald  Young,  his  executors,  and  administrators,  to  sell  the 
real  estate  within  two  years  after  the  son's  deathj  and  he  be- 
queathed the  proceeds  thereof^  his  brothers  and  sisters^  by 
name,  and  their  heirs  forever^or  such  of  them  as  shall  be 
living  at  the  death  of  the  son^  to  be  divided  between  them^  in 
equal  proportions^  share  and  share  alike.  All  the  brothers 
and  sisters  died,  leaving  issue.  Then  A.  Young  died,  and 
afterwards  J.  B.  jun.,  the  son,  died  without  issue.  Held^ 
heirs  is  a  word  of  limitation^  and  none  of  the  testator's  broth- 
ers and  sisters  being  alive  at  the  death  of  J.  13.  jun.,  the  son, 
the  devise  to  them  failed  to  take  effect :  2.  A  sale  made  after 
the  two  years  expired  was  void  :  3.  The  powers  to  A.  Young 
and  his  executors  and  administrators,  to  sell  could  |ie  executed 
by  t^e  executors  of  the  executors  of  A.  Young.  The  court 
was  not  unanimous.  Rather  yielded  to  the  decision  of  the 
State  court  on  the  same  devise,  and  that  decision  was  made 
by  two  judges  against  one. 

§  44  con.  A  similar  case,  9  Wheat.  325-353,  Taj^Ior  &  al. 
appellants  v.  Mason,  respondent.  The  testator,  Richard  Barnes, 
owner  of  a  great  real  estate  in  Maryland,  made  three  wills :  all 
proved.  By  his  6rst  will,  dated  in  1789,  he  gave  his  whole 
estate  to  his  nephew  John  Thompson  Mason,  after  certain  pe- 
cuniary legacies  to  his  other  nephews  and  nieces.  In  the  second 
will,  dated  in  1800,  the  testator  gave  his  whole  real  estate  to 
said  John  Thompson  Mason,  during  his  life ;  and  after  bis  death, 
ta  his  eldest  son  Abraham  in  tail,  on  condition  of  his  changing 
his  name  to  Abraham  Barnes,  with  remainder  to  the  heirs 
of  his  nephew  John  Thompson  Mason,  lawfully  begotten,  for- 
ever, on  their  changing  their  names  to  Barnes.  The  third  will 
made,  as  understood,  in  1803,  after  some  small  bequests,  pro- 
ceeded thus.  *  I  give  the  whole  of  my  property,  after  com- 
plying with  that  I  have  mentioned,  to  the  male  heirs  of  my 
nephew  John  Thompson  Mason,  lavifully  begotten^  forever^ 
agreeably  to  the  law  of  England,  which  was  the  law  of  our 
State  before  the  revolution,  that  is,  the  oldest  male  heir  to  take 
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Vol.  IV.   all,  on  the  following  terms :  that  f Af  name  of  the  one  thai  wmy 
Ch.  195.   have  the  right  at  the  age  of  twentyone,  with  bis  consent,  be 
Jlrt,  5.     changed  to  A.  Barnes,  by  an  act  of  public  authority  of  the  State, 
Can.      without  any  name  added,  together  with  his  taking  an  oath,  be- 
fore he  has  possession,  before  a  magistrate  of  St  Mary's  county, 
and  have  it  recorded  in  the  office  of  the  clerk  of  the  county, 
that  he  will  not  make  any  change,  during  his  life,  in  this  my 
will,  relative  to  my  real  property  ;  and  on  his  refusing  to  cofD- 
ply  with,  the  above  mentioned  terms,  to  the  next  male  heir,  on 
the  above  mentioned  terms,  and  so  on  to  all  the  male  heirs  of 
my  nephew  John  Thompson  Mason,  as  may  be  on  the  same 
terms ;  and  all  of  them  refusing  to  comply  in  a  reasonable  time 
after  they  arrive  to  the  age  of  twentyone,  say  not  exceeding 
twelve  months,  if  in  that  time  it  can  be  done,  so  that  no  act  of 
intention  to  defeat  my  will  shall  be  allowed  of;   and  on  their 
refusing  to  comply  with  the  terms  above  mentioned,  if  any  such 
person  may  be,  then  to  the  son  of  my  late  nephew  John  Thomp- 
son Mason,  named  A.  T.  Mason,  on  the  above  mentioned  terms, 
and  on  his  refusal,  to  his  brother  John  Thompson  Mason,'  be. 
So  in  like  manner,  to  numerous  relations.     The  testator  ap- 
pointed John  Thompson  Mason,  his  sole  executor,  with  a  salary 
of  $1,600  per  annum,  for  his  life,  and  added,  'my  will  is,  that 
he  shall  keep  the  whole  of  my  property  in  his  possession,  during 
bis  life.'     He  then  empowered  his  executor  to  manage  his  es- 
estate  at  his  discretion,  to  appoint  agents,  to  build  houses,  tic, 
to  reside  at  the  plantations,  and  to  use  the  produce  for  his  suft 
port,  and  added,  *  after  which,  to  be  the  property  of  the  person 
that  may  have  a  right  to  it,  as  above  mentioned.'    '  Held,  that  the 
conditions  annexed  to  the  estate,  devised  to  the  oldest  male  heir 
of  John  Thompson  Mason,  were  subsequent^  and  not  precedent ; 
so  the  contingency  on  which  the  devise  was  to  take  effect,  was 
not  too  remote,  the  estate  vesting  on  the  death  of  John  Thompson 
Mason,  to  be  devested  on  the  non  performance  of  the  conditions. 
Ouere,  whether  John  Thompson  Mason  took  an  estate  tail  ? 
Quere,  whether  the  last  will  revoked  the  two  former  ones?     As 
the  case  was,  it  was  not  necessary  to  decide  these  two  ques* 
tions.     The  couit  thought  it  was  clear  the  testator  mnant  to 
preserve  his  real  estate  entire,  in  a  single  person,  in  succession, 
whether  that  person  were  of  age,  or  a  minor,  and  to  prevent  a 
dimsion  of  it  among  his  heirs  at  law.     That  this,  his  intention, 
might   have  been   defeated   by  supposing  he  meant  the  con- 
ditions to  be  precedent,  for  if  so,  the  remainder  might  have  been 
too  remote.     As  John  Thompson  Mason  had  no  male  heir  law- 
fully begotten  when  the  testator  died,  so  the  remainder  was  eon^ 
tingent,  and  might  not  have  vested   in  the  legal  time,   and 
hence  failed,  and  such  a  failure  roust  have  totally  defeated  the 
testator's  main  and  visible  object ;— !*the  perpetuating  kit  real 
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titate  entire^  hy  hit  wUl  ir^  a  rin^h  person  in  sutxemon.    The    Vol.  TV. 
court,  too,  considered  the  legislature  might  tiot  change  the   Cn.  125. 
qames.     This,  too,  if  the  condition  was  construed  precedent^      Art.  5. 
would  defeat  his  main  intention.     The  court  held,  he  distin-        Con. 
guished  hetween  right  and  possession y  and  meant  the  right  to    k^t^t"^^ 
vest  immediately,  but  the  posstssion  not  till  after  the  oath  was 
taken. 

^  2.  An  inchoate  right  to  land,  held  by  entry  and  survey  Art.  6. 
only,  is  real  estate,  and  will  descend  to  the  heirs  :  2.   Warrants   Con. 
qnd  surveys  of  land  may  be  assigned  by  statute,  but  not  entries.  L^^'  ^^^^"^ 
Morrison  v.  Campbell  &  al.  . 

Personal  estate  is  limited  in  a  deed  to  executors,  administra- 1  Jacob  fc  W. 
tors,  and  assigns  of  it.     After  the  death  of  B  and  C,  this  limi-^^* 
tation  does  not  fail  by  the  death  of  B  and  C,  in  the  lifetime  of 
A.     Horseman  v»  Abbey,  1  Jacob  h  VV.  381*387. 


CHAPTER  CXXVI. 

ESTATES,  BY  DESCENT  ON  MASSACHUSETTS  STATUTES. 

^2  con.  4  Pick.  21-24,  held,  various  charges  of  sums  of  Art.  1. 
money  made  by  a  parent  against  a  child  in  the  usual  way  of    f^on. 
keeping  accounts,  is  no  advancement,  must  be  proved  as  in  stat- 
ute 1805,  ch.  90,  s.  3,  March  12,  1806. 

It  seems  where  a  father  buys  lands,  and  takes  the  deed  to  a  JJ  ^ohia.  R. 
minor  child,  it  is  an  advancement;    but  u  trust  to  the  father, 
where  it  expressly  appears  to  be  so  intended,  that  is,  a  result" 
ing  trust. 

5  Pick.  527,  held,  a  deed  of  land  made  by  the  father  to  a  son, 
partly  in  consideration  of  parental  love  and  affection,  and  partly 
m  consideration  of  j^200,  is  not  an  advancement  for  so  much  as 
the  land  exceeded,  in  value,  the  $200.  Held,  also,  statute 
March  12,  1806,  ch.  90,  repealed  the  act  of  1783,  ch.  36,  as 
to  advancements. 

Massachusetts  act,  March  3, 1829,  provides  that  every  illegiti- 
mate child  be  heir  at  law  to  its  mother,  dying  intestate,  and  so 
the  mother  to  the  child,  dying  intestate,  without  lawful  heirs. 

§  6  con.  Where  an  estate  escheats ybr  want  ofkeirs^  the  free- 
hold vests  in  the  State  from  the  time  of  the  death  of  the  person 
last  seised,  and  before  office  found.     It  is  conceived  the  same  S|j£^  *| 
]»rinciple  holds  in  Massachusetts,  so  far  as  her  statutes  have  com.  Rep. 
made  no  altercations.  135. 

^  7  con.  It  is  believed  this  clause,  '  the  collateral  kindred 
claiming,'  &c.,  to  the  word  remote  included,  is  peculiar  to  this 
Slate,  and  first  introduced  into  her  laws,  in  forming  this  act :  eo 
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Vol.  IV.   the  paragraph  that  notices  ^  the  inheritance  that  came  fVotn  hii 
Ch.  136.    father  or  mother,'  &c.,  is  new  in  Massachusetts  law. 
Art.  1.         Escheats:   but  one  claiming  under  an  escheat  title,  roust 
Con.       prove,   1.  The  former  owner  is  dead:   2.  Without  heirs.     1 
s^^^v'^^    Har.  &  Mc.  H.  339-346. 
6  CoiveD,  314-     Ejectment  for  four  hundred  and  Bfty  acres  of  land  in  lot  No. 
322,JaciuoBo.  77^  Tully,  (now  Preble,)  by  the  people,  as  land  escheated  to  them 
E'y  *    •        for  ,^n^  Qf  heirs,     riela,  1.  The  jury  must  be  satis6ed  beyond 
all  reasonable  doubt,  that  the  tenant,  &c.,  is  dead,  and  that  be 
died  without  heirs :  2.  Hearsay  evidence  of  finding  the  bodv 
and  burial  of  one  supposed  to  be  dead,  is  inadmissible,  though 
otherwise  as  to  the  fact  of  his  death  :  3.  A  grant  of  land  to  an 
alien  soldier  for  military  services,  durine  the  revolutionary  war, 
and  who  died  in  that  war,  enables  his  heirs,  though  o/teiif,  to 
inherit.     Oneida  Indian's  aliens,  yet  the  son  of  one  of  them 
jM£on%o     could  inherit  under  such  a  grant,  which  was  to  the  father  and 
Johns.  R.  708.  his  heirs :  same  as  to  a  soldier  slave. 

Art.  2.  ^  8.  16  Mass.  R.  200-204,  held,  advancements  of  personal 

Con.  property  are  to  be  deducted  from  the  distributive  shares  of  the 

mtestate's  personal  estate,  belonging  to  the  children  advanced, 
when  less  then  such  shares :   2.  If,  on  petition  for  partition,  it 
appears  the  parties  claim  by  descent  from  the  same  ancestor, 
and  that  advances  have  been  made  to  some  of  the  parties,  not 
settled  in  the  probate  office,  the  supreme  court  is  not,  thereby, 
ousted  of  its  jurisdiction  in  the  case:  the  advancement  in  per- 
sonal  property  is  in  the  nature  of  a  debt,  due  to  the  estate. 
1  Pick.  157.         Probate  case,  on  appeal.     A  testator  devised  one  fifth  part  of 
3  Pick.  460—  his  estate,  to  each  of  his  children,  and  directed  all  he  had  ad- 
ux.V  Davis    vanced  to  them  respectively,  and  for  which  he  had  claims  and 
&  id.  demands,  should  be  considered  as  parts  of  his  estate,  and  as 

a  part  of  the  devises.  These  claims  against  the  different  chil- 
dren, were  unequal  in  amount,  and  consisted  of  promissory 
notes  on  interest,  and  book  charges.  Held,  1.  That  the  sum 
for  which  any  note  was  given,  should  be  considered  as  an  ad- 
vancement not  bearing  interest :  2.  The  promissor  should  not 
be  allowed  to  pay  it  as  a  debt,  in  order  to  entitle  him  to  a  fifth 
part  of  the  testator's  real  estate,  because  the  sum  for  which  the 
note  was  given  by  Hall,  is  not  a  debt,  but  an  advancement. 
Art.  3.  §  6  con.  Divise  of  the  testator's  estate :  *one  fourth  part  to  be 

Con.  given  to  the  families  of  G.  Halloway,  W.  B.  Blackburn,  and  A. 

sso^w^rk  ^  &  Bartlelt,  to  those  of  their  children,  that  my  wife  shall  think  proper, 
wife  app'tl  V.  ^ut  in  a  greater  proportion  to  F.  P.  Halloway,  than  to  any 
the  heirs  of  other  of  G.  Halloway's  children :  to  E.  P.  Barllett  in  a  greater 
^^'^°*  proportion  than  to  any  of  A.  Bartlett's  children ;  the  balance  to 

be  given  to  the  families  of  C.  and  J.  T.  Griffin's  children,  in 
equal  proportions.'  Held,  that  the  children  of  C.  and  J.  T. 
Griffin  took  per  sterpes,  and  not  per  capita,  and  that  the  properQr 
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divbed  to  them,  was  to  be  divided  into  two  equal  parts,  one  Vol.  IV, 
moiety  to  be  assigned  to  each  family.  The  circuit  court  di-  Ch.  126. 
vided  ftr  capita.  ;  Art.  3. 

Cm. 


CHAPTER  CXXVII. 

ESTATES,  BY  DEVISE. 


^  16.  A  codicil  added.     Ejectment  for  certain  lands  in  Art.  1. 
Rhode  Island.     In  May,  1806,  the  father  made  his  will,  and    Com. 
therein  devised  to  all  his  surviving  children  in  equal  divisions,  8  M •«».  48^ 
*all  his  real  estate,'  and,  subsequently  by  a  codicU  revoked  the  J^ ^'^^^^^"^ 
devise  as  to  his  daughter  E.,  without  any  devise  over  of  her  wolfe. 
share.     As  to  this  he  died  intestate  :  2.  A  codicil  con&rming  a. 
will,  is  in  law  a  republication  of  the  will,  so  as  to  pass  real  es- 
tate, intermediately  purchased  :  3.  A  legacy  bequeathed  to  a 
granddaughter  by  the  codicil  *  in  lieu,'  of  a  devise  in  the  will  to 
her  mother,  who  had  deceased,  after  making  the  will,  is  a  revo- 
cation of  the  original  devise  to  the  mother :   the  real  estate  to 
the  surviving  children  was  to  them  as  tenants  in  common.    This 
first  codicil  was  made  in  1812,  second  in  June  1818,  the  third 
io  February  1820.     Special  verdict  finding  the  material  facts, 
and  annexing  thereto  copies  of  said  will,  and  of  said  three  codi- 
cils,  as  partsof  the  jury  s  finding,  be.    The  testator  purchased 
many  real  estates,  between  making  his  said  will,  and  bis  third 
codicil,  a  fifth  part  of  which  were  claimed  by  the  demandants, 
as  intestate  estate.     Held,  as  above,  th^  were  devised.     See, 
also,  many  cases  of  republished  wills,  a.  312. 

^  6.  20  Johns.  R.  502,  Prince  v.  Hazleton  in  error,  held,  a  Art.  2. 
nuncupative  will  is  not  good,  unless  made  when  the  testator  is  in    Con. 
extranis^  or  overtaken  by  sudden  and  violent  sickness,  and  has 
no  time  to  make  a  will.     By  the  words  '  last  sickness,'  within 
the  purview  of  the  statute,  (Sess.  36,  ch.  31,  s.  14,)  is  to  be 
understood  last  extremity. 

^  8  con.  The  evidence  proper  to  establish  a  nuncupative  will ; 
other  words  and  acts  of  the  testator  may  supply  his  omission  t0  2  Qreenl.  296- 
^  bid  the  persons  present,  or  some  of  them  to  bear  witness,'  be.  aoo. 

§  24  con.  Appeal  from  a  probate  decree  :  1.  A  will  purport-^**  ^- cas- 
ing a  disposition  of  both  real  and  personal  estate,  is  void  by  the  ^^-l,^^  aro*L. 
Stat.  1783,  ch.  24,  s.  9,  only  where  real  estate  cannot  pass  by  o.  Litde&eld 
reason  of  a  defective  alteration :    2.  Where  all  the  testator's  ^  ^' 
property,  real  and  personal,  is  given  to  one  person,  the  will  is 
not  within  the  reason  of  the  statute :  3.  A  minor  14  years  of 
age,  may  make  a  will  of  his  personal  estate  :  4.  His  will  giving 
au  his  '  estate  and  property  of  every  description  whatsoever/ 
albwed  as  bis  will  oi  his  personal  estate  only. 
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Vol.  IV.      A  man  dies  testate  and  solvent,  and  his  ^\d6^  waives  fiiar 

Cb.  127.  nghts  under  his  will,  she  cannot  hare  a  portion  of  bis  personal 

Art.  2.      estate.    As  to  minors  making  wills  see  a.  4,  s.  1,  and  2  N.  Car. 

Con.       "^^^^  Kep.  599  :  one  under  18  years  of  age  cannot  malie  a  w 
^^^.^^^^^     of  his  personal  estate.     See  the  colony  law,  which  speaks  of  the 
8  Pick.  375.     age  for  making  wills  and  testaments  boing  21.     I  have  found  no 

other  case  of  a  minor^s  making  a  will  in  the  United  States. 
Art.  4.  ^  ^  con.  Same  distinction  as  to  Witnesses  subscribing  these 

Con,  &nd  others.     5  Pick.  510-512,  Need  ham  v.  Ide. 

Jackson  «.  ^14.  Ejectment  by  the  heirs  of  Moses  Cad  well,  said  to  be 

King  &  KInft,  non  compos,  against  the  defts.  claiming  the  land  under  his 
Jjiy"^*"**      "'deed.     So  the  question  was,  if  he  was  of  sane  mind  when  he 
made  the  deed,  for  though  the  deed  was  voluntary,  this  was 
no  objection  to  be  made  by  his  heirs.     The  introductory  notes 
state  numerous  points  as  being  law,  most  of  which  are  only 
the  opinions  of  the  judge  who  delivered  the  opinion  of  the 
court.     There  was  but  one  question  in  the  ease  for  the  judges 
to  decide,  that  was,  what  is  legal  iraanity,  that  avoids  a  deed^ 
and  one  for  the  jury  to  decide,  that  iS)  did  tbe  evidence  prove 
the  insanity  the  law  required^     Is  it  not  belter  to  have  the  m^ 
trodtictory  notes  or  marginal  notes,  contain  Only  the  legal  points* 
made  or  moved,  and  decided  by  all  of  a  major  part  of  the 
couit,  in  due  form?     It  appears  to  me  the  best  English  ami 
American  reporters  so  confine  themselves.     Some  judges  ate 
remarkable  for  giving  long  opinionsy  and  on  nunleroinr  pointi 
of  law  not  in  the  causes,  and  not  discussed  \  yet  these  sdiM 
judges  hold  derisions  not  binding,  made,  When  there  is  no  di^ 
cussion,  and  very  properly.    Held,  in  this  t^ust  cm  the  propeif 
points,  1.  Where  an  act  is  sought  to  be  avoided,  on  the  ground 
of  mental  disability,  the  proof  lies  with  him  who  alleges  it :  3. 
Till  the  contrary   appears,  sanity  is  to  be  presumed  :  3.  But 
after  a  general  derangement  is  shown,  it  is  then  incumbent  on 
the  party  which  insists  the  act  Was  valid,  to  ^liow  sanity  at  the 
very  time  when  it  was  performed  :  4.  What  shall  constitute 
that  derangement  or  imbecility  of  mind  which  renders  a  party 
incapable  of  contracting  ?     This  is  the  legal  question  :  5.  idi- 
ots and  lunatics,  or  persons  non  compotes,  are  of  this  description, 
and  the  disability  is  confined  to  these.     Here  is  some  confu- 
sion, idiots  and  lunatics  or  persons  non  compotes,  that  is,  we 
may  read,  idiots  and  lunatics,  are  persons  non  compotes,  or  We 
may  transpose  the  words,  and  read  thus,  persons  non  compotes 
are  idiots  and  lunatics.     So  the  question   still  occurs,  what 
constitutes  the  imbecility  or  insanity  of  mind,  or  derangement 
that  avoids  a  deed  ?  And  after  all  that  is  said  in  this  and  other 
cases  about  ancient  confinement  to  idiocy  and  lunacy^  and 
modern  departure  therefrom,  this  ever  has  been  and  is,  in 
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practicOi  the  question,  that  is,  when  has  the  insanity  existed  Vol.  IV. 
that  has  avoided  the  devise,  will,  deed,  or  other  contract  ?  Ch.  127. 
We  are  naturally  led  thus  to  think,  from  observing  that  after     Jlrt.  4. 
all  the  refinement  we  see  in  this  case  of  Cadwell,  the  court       Con. 
fell  into  the  usual  course  of  inquiry,  and  therefore  thought    >^v^/ 
him  compos  because  he  could  do  the  business  of  his  mill  very 
well,  dLc.  &c.  though  witnesses  proved  he  forgot  names,  Slc. 

^10.  Where  a  testator  has  not  been  previously  %n$aney  the  Art.  6. 
party  alleging  insanity  must  prove  it;  but  if  he  has  been  once    Con. 
insane,  then  the  party  alleging  his  sanity  must  prove  it.     ThisS^uMi-  10^— 
appears  to  be  the  true  rule,  many  cases  cited.     See  insanity  g^JJ**"***** 
in  the  index.     The  same  principle,  3  Har.  &,  M'H.  513. 

A  testator,  among  other  descendants,  left  seven  grandchil-  Art.  9. 
dren  by  a  deceased  son,  and  in  his  will  mentioned  two  of  them    Con. 
and  their  father  by  name.     Held,  the  other  five  were  not  for-3  N.  H.  Rep. 
gotten.     Quere  if  a  testator  remembers  one  child  in  a  ^^^^^'^t^^^lt^^' 
ous  family,  hence  is  it  to  be  inferred  he  remembers  all  ?  Sanbom. 

§  ]  con.  To  the  same  purpose,  see  1  Cox,  77  ;  Gilmer,  Art.  10. 
174  ;  1  Wash.  R.  56 ;  2  Sch.  &  Lfcf.  240.  As  to  the  ques-  Qon. 
tion  when  is  an  estate  devised,  or  intestate,  tliere  are  numer- 
ous authorties,  as  already  appears.  The  simple  principle  on 
which  they  all  are  governed  is  this.  If  the  estate  or  thing,  be 
entirely  devised  so  as  that  the  devise  of  it  leaves  not  any,  even 
contingent  interest  in  it  undevised,  and  this  devise  of  it  fails  to 
take  eflfect  entirely,  then  this  estate  or  thing  becomes  intestate; 
but  if  the  devise  of  it  is  such  as  leaves  any  interest,  even  a 
contingent  interest,  not  included  in  the  devise  of  it,  this  unde^ 
vised  residue,  however  smnll,  falls,  of  course,  into  the  residuum^ 
and  is  included  in  the  devise  of  all  the  rest  and  residue  of  the 
testator*s  estate^  this  residue  including  every  kind  of  devisa- 
ble interest  the  testator  has  not  included  in  the  prior  parts  of 
the  will. 

^  2  con.  Where  a  devise  of  land  is  void  in  law,  it  goes  to  the 
heir,  and  not  to  the  residuary  devisee,  unless  it  appears  evi- 
dently meant  for  him.     The  devise  was  to  the  trustees  of  a  h^^Jv^I^* 
college,  and  void  in  law.     Chancellor  dismissed  the  bill  of  the  Linpn  v.    " 
residuary  devisees ;  afiirmed  in  the  coi|rt  of  appeals,  many  Cwroll. 
cases  cited.     Here  chancery  decided  a  legal  question  on  a 
bill  to  compel  an  account  of  the  profits  of  real  estate.     The 
cases  decided  in  other  States  on  general  principles,  confirm 
decisions  in  Massachusetts,  made  on  the  same  general  princi- 
ples.    The  entire  estate  was  devised  to  the  college  and  failed. 
So  within  the  principle  above  stated. 

^  2.  Testator  purporting  to  dispose  of  all  his  estate,  devis- Art.  11. 
ed  to  his  daughter,  Lydia  Bowers,  *  the  improvemtnt  of  a  farm    Ctnu 
on  condition  she  pay  to  her  sister  E*  H.  £300  in  three  annual  ^^^' 
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VpL.  IV.   payments.     The  said  premises  to  be  equally  divided  l)ietwaeii 
Cu.  137.  all  ber  legal  heirs,  at  her  decease.*    Held,  by  force  of  said 
ArL  11.    act  of  March  1792,  Lydia  Bowers  took  an  estate  for  life  onlyy 
Con.      and  tliat  her  children,  living  at  the  testator's  death,  took  a  vett- 
ed remainder  in  fee.     Bowers  v.  Porter. 
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ESTATES  IN  FEE. 


A«r.  il*  .^3.  Devise  thus'— as  to  all  my  worldly  estate,  &<:.  I  devise, 

Can.  &c.,  *  I  give  ;and  bequeath  to  my  dauditer,  a  tract  of  land 
called  £ ' — is  a  fee  simple.  1  Har.  &  M*H.  452.  But  a  de- 
vise to  a  son,  and  if  he  die  before  21,  or  without  issue  of  his 
body,  then  over  is  a  fee  tail,  463.  A.  D.  1775.   A.  D.  1772. 

rjteofL'tt^*-     The  words  temporal  goods  may  be  borrowed  from  the 

^^  preamble  of  a  will,  and  coupled  with  a  devising  clause,  to  en- 

large a  life  estate^  into  a  fee  simple.  If  A  die  without  heirs, 
then  to  B,  bis  i)rother ;  A  has  a  lee  tail.  All  my  toordly  gQodt 
is  the  same  as  all  my  worldly  estate.     So  temporal  goods. 

Art.  2.  ^  3.  Xntry  sur  disseisin.     Held,  The  devisee  bad  a  fee  in 

Con.  this  c-aae.    Where  the  testator  devised  lands  to  his  wife  for  life, 

ISrS^^t'  ^°^  ^^®°  ^^  ^"®  ^^  ^^^  *^"^'  without  expressing  the  nature  and 
LUtie.  '  duration  of  his  estate,  and  bequeathed  a  legacy  to  another 
son  *  as  his  proportion  of  the  estate,'  the  first  son  had  a  fee. 
Cases  to  the  same  purpose,  8  D.  &  E.  1,  Doe  v.  Holmes;  1 
Com.  R.  333 ;  2  B.  &  P.  247. 
i2Wheat4SS-  ^  '^'  ^  devise,  *  I  give  and  devise  to  my  beloved  son, 
505,Pbtterap.£aekiel  W.  Gardner,  two  third  parts  of  that  my  Ferry  Farm^ 
g[J3J^*J-  so  called,  &c.,  to  him  the  said  E.  W.  G.,  and  to  him,  his  heirs, 
and  assigns,  forever,  he  my  said  son,  E.  W.  G.,  paying  all 
my  just  debts  out  of  said  estate.  And  I  do  hereby  order, 
and  it  is  my  will,  that  my  son  E.  W.  G.  shall  pay  all  my  just 
debts  out  of  the  estate  herein  given  to  him,  as  aforesaid.' 
Held,  1 ,  This  devise  charges  the  estate  with  the  payment  of 
the  testator's  debts:  2.  A  bona  fide  purchaser  paying  the  pur- 
chase money  to  one  authorized  to  sell,  is  not  bound  to  look  to 
its  application,  whether  in  the  case  of  lands  charged  in  the 
hands  of  an  heir  or  devisee  witli  the  payment  of  debts,  or 
lands  devised  to  a  trustee  for  the  payment  of  debts :  3.  But 
if  the  money  be  misapplied  by  the  devisee  or  trustee,  with  the 
cooperation  of  the  purchaser,  he  remains  liable  to  the  credi- 
tors for  the  sum  so  misapplied ;  was  in  chancery. 

^13  con.  The  estate  devised  is  charged  and  liable,  when 
it  appears  the  debts  or  legacies  are  to  be  paid  out  of  it.  Denn 
V.  Miller,  in  the  House  of  Ijords.     It  is  the  s^me  if  lands  be 


deVtsetf  tof  A,  dftef  ptfyihg  his  ligfgsfCies,  and  his  legacies  being  Vot.  tV, 
paid  thereout;  in  both  cases  they  are  to  be  paid  out  of  the  land'  Cfv.  r^ 
cfevised  to  A.     See  2  Bos.  &  P.  24T ;  4  East.  496 ;  See    jjjf.  a: ' 
£k)e  V.  Crark,  ch.  12^5,  a.  T,  s.  9 ;  Doe  v.  Snelling^  a.  3,  s.       C^fi. 
26  ;  Roe  v.  Doe,  3  M.  and  S.  518.    So  debts  may  be  a  charge 
both  on  the  devisee  and  estate  devised  to  him.     3  Mason,  178 
to  231,  Gardner  &  a1.  v.  (xardner  b  al.     The  above  and 
many  other  cases  cited  by  the  court,^  as  ^  Burr.  1533-1618 ;. 
5  D.  and  £.  292<  &c. 

A,'  devises  a  farm  to  bis  son  B,  (no  words  of  iBberitance.) 
Tlie  son  furnishing  his  mother  with  firewood  and  graio^  of  all 
sorts,  for  lier  coniiortable  support,  and  if  she  elected  to  kave 
the  farm  house,  in  the  event  of  tlie  son's  marriage,  then  be  tb 
build  a  house  for  her.  Held^  this  was  a  charge  on-  tl»e  pers&H 
of  B ;  hence  he  had  a  fee.     19  Johns.  R.  31. 

^  4  can.    Was  a  writ  of  riglit.     Held,  1.  A  devise  of  alt^,^^^  3^ 
the  testator's '  estate,  real,  personal  and  mixed,  goods^  chattels,    n' 
and  estates,  whatsoev  er  amTwheres&ver  they  may  be  found,  be-  ifSL,  r. 
longing  unta  me  for  any  cause  whatsoever ;'  gave  ^  fee  simple  0^76,  Brown 
in  tlie  real  estate  of  the  testator:  2.  When  a  will  wfla  P«>ved  fc^ifj*  ^"^ 
by  two  of  the  witnesses  and  no  notice  to  the  heirs  stated,  it  waff 
presumed  good  reason  existed  for  the  absence  of  the  third,  and 
that  notice  was  giverv  to  the-  heirs  after  the  lapse  of  twenty 
years. 

A  devise  was — *  I  will  all  my  landed  property  in  Northamp-  j  j^  jj  ^ 
ton^  to  Abner  Fogg,  son  of  Jona«^  Fogg,  he,  as  my  executor,  les-W,  Fogg 
paying  out  all  my  willed  liegacies,'  devised  other  lands,  8ic.,  and ''•  C****  *"  ""^ 
then  added^— '  thus  having  disposed  of  my  real  and  personal  es- 
tate by  this  my  last  will  and  testsament^  i  do  hereunto  set  my  hand^' 
Held,  Abner  Fogg  had  an  estate  in  fetf  simple.    In  the  intn>-» 
daction,  the  testator  spoite  of  disposing  of  his  whole  estate ; 
and  the  court  said  the  wdrd  property  in  land  metint  the  whole 
interests 

A  devise  directing  thai  aU  the  testator's  children  shall  shareii  Jaeob  fc  w. 
eqiially  in'  aU  his  property,  gfves  them  the  real  estate  in  fee;        l^- 

%  10.   The  estate  opensy  inc.    Writ  of  entry.     Facts  staited.  a^^  ^ 
July  9,  1777,  Joseph  Whipple  seised  in  fee,  made  his  will,    ^^ 
proved  July  2, 1781.     As  to  his  worldly  Estate  he  cKsposed  of  3  p|^,  ^eo^ 
It,  &c^  gave  his  wife  certain  personal  estate,  and  the  improve*  864,  Annabie 
ment  for  her  life,  of  certaift  real  ettate,  and  to  his  granddaughter ''*  ^^^^  ^  •'• 
Hannah  Whipple,  J&20,  afid  added-*^'  I  give  all  tlief  remainder 
of  my  estate,  both  real  and  personal^  to  my  daughter,  Sartth 
Annabie,  and  the  children  bom  of  her  body,  including  all  my 
wife  has  the  improvement  of  during  her  life,  after  her  decease.' 
Sarah  bad  three  children  when  the  wiH  was  made;  four  whed 
the  testator  died  ;  two  more  were  bore  after  hb  decease;     He 
died  1781.     Held,  I.  Sarah  Annabie  and  her  four  children. 


393  ESTATES. 

VoIm  IV.  li^ng  ^b®"  ^^^  testator  died,  took  an  estate  together  id  fee  aim- 
Ch.  128.  P'^  '"  ^^^  ''^^'  ^^^^1 1°  ^'^^  psi'^  ^i^  wliich  the  widow  had  a  life 
Art.  5.  estate,  a  vested  remainder  which  opened  to  let  in  the  two  after 
Can.  *  ^^^  children :  2.  In  the  rest  a  qualified  fee,  so  limited  as  to 
admit  their  claims,  by  way  of  executory  devise  :  3.  No  right  by 
survivorship  having  accrued  before  passing  tlie  act  of  1785,  cb. 
62,  s.  4,  respecting  joint  tenancies.  From  passing  that  act  the 
devisees  held  as  tenants  in  common  :  4.  The  court  thought  the 
after  bom  children  were  entitled  to  share  in  the  personafestate 
by  way  of  executory  devise.  The  court  said  the  words  *  chil- 
dren bom  of  her  body,'  were  words  of  purchase ;  cited  Bufiar 
V.  Bradford,  2  Atk.  220,  were  the  same  words,  and  held  words 
of  purchase,  thoueh  in  that  case  the  niece  had  no  children  when 
the  will  was  maoe.  Said  act '  extends  to  past  grants  and  de- 
vises in  express  terms ;'  *  no  estate  had  vested  in  any  survivor 
previous  to  the  passing  of  the  act ;'  '  the  children  of  her  body,* 
*  meant  all  the  children  she  might  have.*  Part  of  the  devised 
estate  was  a  remainder  on  a  life  estate,  so  protpectite  the  couft 
observed.  Cited  also,  Dingly  v.  Dingly,  ch.  114,  a.  21,  s.  5. 
The  only  doubt  is  if  the  estate  vuied  in  the  four  children  ufanei 
to  let  in  children  bom  afterwards.  See  Sawyer  v.  Rogers,  be. 
Seems  to  be  different. 


CHAPTER  CXXIX. 

ESTATES  IN  TAIL. 


Art  3  ^  ^  ^^^'     ^^^^^  ^  takes  by  devise  an  estate  in  fee  defeasi- 

Q^^  '  ble  on  his  dying  without  issue  in  the  lifetime  of  B.  Jackson  v. 
Chew,  12  Wheat.  153-169,  was  a  case  on  the  will  of  Medeef 
Eden  stated  in  the  next  case  of  WiJkes,  &c.  v.  Lion ;  also  in 
the  case  of  Anderson  v.  Jackson.  In  this  case,  Jackson  v. 
Chew,  the  Supreme  Court  of  the  United  States  adopted  the 
local  law  of  real  property,  as  ascertained  by  the  deci^ns  of 
tlie  State  courts,  whether  those  decisions  are  grounded  on  State 
statutes  or  State  common  law. 

The  principle  in  Fosdick  v.  Cornell,  fully  confirmed  in  the 
much  considered  and  examined  case  of  Wilkes  and  others,  pits, 
in  error  v.  Lion.  Appeal  from  the  Supreme  Court  to  the 
court  of  errors,  2  Cowen,  333  to  400.  The  same  had  been 
previously  decided  on  the  same  will  in  Anderson'  v.  Jackson,  16 
Johns.  R.  332.  The  will  was — *  Medeef  Eden  seized  in  fee, 
having  two  sons,  Joseph  and  Medeef,  August  29,  1798,  devised 
to  Joseph,  his  heirs  and  assigns,  certain  real  estate  in  the  city  of 
N.  York,  Sic.  included  the  premises,  &c.  and  certain  other  real 
estate  to  Medeef,  his  heirs  and  assigns,  and  added, '  if  either  o( 
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xuy  said  sons  shall  depart  this  life  without  lawful  issue,  his  share   Vol.  IV. 
or  part  shall  go  to  the  iurvivorj  and  in  case  of  both  their  deaths   Ch.  129* 
without  lawful  issue,  then  I  give  all  the  property  aforesaid  to  my     Jlrt.  S. 
brother,  John  Eden,  of,  be.  and  my  sister,  Hannah  Johnson,  of.      Con. 
iic.y  and  their  heirs.'    Held,  Joseph,  who  never  had  issue,  did    n^pv"-^/ 
not  take  nfee  tailf  but  on  his  death  the  limitation  over,  good  as 
an  executory  devise,  vested  in  Medeef,  the  surviving  son. 

^  8.     A  testator  devises  a  tract  of  land  to  his  daughter,  H.  ^  j^^^^  ^^ 
L.  '  and  to  her  and  the  heirs  of  her  body,  and  to  them  and  their  206,  Tidbal  v. 
heirs  and  assigns  forever,'  and  afterwards  adds,  Mf  my  daughter  ^"P*^- 
H.  L.  should  decease,  not  having  any  lawful  heirs  of  her  body,' 
that  then  the  land  should  become  the  property  of  his  son  D.  L. 
Held,  these  words  conveyed  an  estate  tail  to  H.  L.  and  not  a 
life  estate.  The  superior  court  decided  differently ;  was  in  eject- 
ment.    Court  cited  Doe  v.  Laming,  2  Burr.   1002  ;  also,  3 
Call,  342-354 ;  1  Hen.  &l  M.  559 ;  5  Munf.  467 ;  2  Munf. 
263 ;  1  Rand,  288-300,  an  estate  tail  converted  into  a  fee  sim- 
ple by  the  statute  of  Virginia. 

^  9.  Ejectment.  Pit's,  lessor  claimed  under  the  will  of  J|J^"  ^' 
Elias  Breroort,  in  which  he  devised  his  real  estate  to  his  four  cow"n."i78— 
children  in  fee,  in  four  separate  parcels,  and  provided  if  any  of  18O. 
them  should  die  without  issue  of  their  body  or  bodies  lawfully 
begotten,  the  share  of  the  deceased  should  be  equally  divided 
between  the  survivors.  Two  having  died  with  and  one  whhout 
issue,  leaving  one  surviving  :  held,  the  latter  took  the  whole  of 
the  deceased  child's  share,  in  exclusion  of  the  grandchildren  of 
the  testator :  2.  Such  a  limitation  is  good  by  way  of  execu- 
tory devise  :  3.  A  will  forty  years  old  aud  forty  years  possession 
under  it,  need  not  be  proved  by  the  subscribing  witness ;  is 
proper  evidence  as  an  ancient  deed.  Grandchildren  not  surviv- 
ing children  witiiin  the  testator's  meaning.  Cited  by  the  court, 
16  Jolm.  382 ;  20  id.  483 ;  2  Cowen,  333 ;  3  John.  297. 
Devising  over  to  a  living  child  of  the  testator  limited  the  execu- 
tory devise  to  take  effect  in  a  life  in  being  when  the  will  was 
made,  and  not  to  a  general  failure  of  issue. 


CHAPTER  CXXX. 

ESTATE  FOR  LIFE. 


^  30  con.  An  estate  for  life  only  in  Mar}'land,  &c.  Ejectment.  Aht.  2. 
Case  stated.  Agreed  Jeremiah  Belt,  the  testator,  was  seized  of  the    Can. 
land  in  question,  and,  Oct.  15,  1750,  made  his  will  and  devised  4  Htr  fc  Mc 
his  estate  to  his  wife  for  her  life,  then  devised  to  his  nephew,  ^  JP  ^  ^» 
Jeremiah  Belt,  the  lands  in  dispute,  to  quietly  possess  these  3^]^'    ''^*' 
lands  after  tb^  death  of  bis  wife  and  not  before ;  and  if  the  said 
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Vol..  TV.   Jofemiah  Belt  shall  die  before  he  comes  to  enjoy  the  hnds 
Cb.  1-90.   before  mentioned,  then  they  shall  be  the  right  of  his  eldest 
Jirt.  2.      ^n   Richard   Belt ;  and  if  he  die  before  he  comes  to  tbe 
Con.       >g^  ^^  twentyone  years,  then  the  lands  before  mentioned  to  be 
^^^i^,.^^    tlie  right  of  his  second  son,  Edward  Belt,  and  if  he  shall  dfe 
before  he  comes  to  the  age  of  twentyone  years,  then  all  tbe 
ri^ht  of  all  the  land,  before  mentioned,  to  be  the  eldest  son's 
of  Jos.  Belt,  son  of  Col.  Joseph  Belt,  to  them,  their  heirs  and 
assigns  forever  :  Gaye  zvmy  his  personal  estate  to  said  Jere* 
miah  and  two  others,  and  appointed  him  and  his  ^ife  execu- 
tors.    Said  Jeremiah  Belt,  devisee,  as  above,  sarvived  tbe  tes^ 
tator's  widow,  and  came  into  possession  of  the  lands  according 
to  the  devise,  and  claimed  and  held  in  fee  till  he  died,  in  1787. 
Under  hiiii  the  defts.  claimed,  and  the  pit's,  lessor  was  heir  at 
law  of  tile  testator,  the  son  of  John,  the  eldest  son  of  Col.  Jos. 
Belt.     Sole  question  was  if  the  pit's,  lessor,  the  heir  at  law,  of 
said  Jeremiah's  heirs  were  entitled.     Judgment  in  the  general 
court  for  the  pit.  for  possession  and  costs.     Deft,  brought  error 
in  tlie  court  of  appeals,  which  affirmed  the  judgment  m  fkvour 
of  the  heir  at  law.     As  Jeremiah,  the  devisee,  surviyed  the  wi- 
dow, the  other  devise  to  said  Ricliard,  Edward,  and  eldest  son 
of  Jos.  Belt,  to  them,  their  heirs  and  assigns,  did  not  take  ef- 
fect.    It  was  contended  the  words  ^  to  them,  and  to  their  heirs 
and  assigns  forever,'  related  to  Jeremiah  Belt  as  well  as  to  tbe 
otiiers.   It  may  be  observed  that  all  the  authorities  cited  and  rd^- 
ported  in  this  case,  (decided  A.  D.  1799,)  were  English^  antt 
one,  2  D.  Sc  E.  225,  after  the  American  revolution. 
iPick.  R.  818     §  40.     A  Writ  of  entry,  &c.     Held,  1.  A  devises  a  meS' 
^23,  Stevens  suage  to  B  for  her  life,  she  to  repair,  &c.  and  after  her  death, 
Ship  "  ^'"   ^^  ^'  ^"^  empowers  B  to  sell  all  the  estate,  real  and  personal,  if 
necessary,  for  her  comfortable  support.    B  has  but  a  life  estate, 
with  such  power  :  2.  It  is  incumbent  on  those  chiming  imder 
B  to  show  the  necessity  or  need  existed,  and  that  the  power 
was  well  executed  :  3.  If  the  contingency  has  happened  ornot 
is  a  jury  question  :  4.  Evidence  B,  who  was  executrix,  paid 
debts  of  the  testator,  has  no  tendency  to  prove  she  was  in  need. 
10  Wheat  204     ^  41,     New  Jersey.     Ejectment.     James  Page,  Feb.  15, 
p?Mn^errorr.  I'^'^^i  g^vo  legacies  in  his  will,  and  devised  to  his  wife  Mary, 
Denn.  ^  all  the  rest  of  ray  lands  and  tenements  whatsoever,  whereof 

I  shall  die  seised  in  possession,  reversion,  or  remainder,  pro- 
vided she  has  no  lawful  issue.'  Also  devised  to  her  (making 
bet  sole  executrix,)  *  all  and  singular  my  lands,  messuages  and 
tenements  by  her  freely  to  be  possessed  and  enjoyed,'  w.  Tes- 
tator died  seised  without  issue  ;  his  widow  married  again  and 
bad  issue.  Held,  she  had  only  a  life  estate. 
JaclEioD  o.  ^  42.     Ejectment  for  a  farm  on  the  demise  of  Murphy  and 

rSwe*n*85i  ^**'^'     Held,  the  w(Htis> •  has  bargained  and  sold,^  in  a  convey- 
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HQoe  jS^aled,  pass  an  estate  fer  life  :  2.  Tenant  for  life,  if  oot  Vqu  IV. 
xcMrained,  n^ay  convey  his  •whole  estate,  or  any  .part  of  it :  3.  If  c^.  130. 
lands  are  conveyed  to  a  natural  person  without  words  of  limita-  jjrij  %^ 
tion»  an  e;state  for  his  life  passes,  unless  the  grantor  be  tenant  for     C^h* 
bis  own  life  onlyj  then  only  an  estate  for  iiis  life  passes :  4.  The    ^^^-vi^^ 
itlipoo  of  this  distinction,  long  since  was  well  settled  in  the 
books :  5*  If  tenant  for  years  convey  without  limitation,  14^ 
whole  estate  passes. 

^  25  con.    His  estate  may  be  taken  in  executi&n  for  his   Art.  3. 
debts.  16  Mass.  R.  186-190,  Roberts  v.  Whiting,  was  so  taken    C(m. 
after  the  death  of  his  wife. 

^  3  con.    And  it  cannpt  be  denied  by  the  tenant  who  holds  a  j^-.  4 
under  her  husband,  as  in  an  action  of  dower,  the  tenant  so  hold-    n*' 
in^  was  not  allowed  to  show  th^  husband  was  only  colourablyi^i^^,^*!^ 
seised,  that  is  under  a  deed  from  one  Morse,  made  to  defraud  Kimbtii,  2 
Morse's  creditors.  S[5*°''  *^^*~ 

^  4  con.  When  it  is  said,  in  sundrv  cases,  she  shall  have  a 
third  part  of  the  profits  of  an  office,  «ic.,  it  must  be  meant  a 
third  part  of  the  net  profits  after  all  expenses  paid,  that  is,  half 
as  much  net  profit  or  income,  as  the  heir  or  purchaser  has,  so 
if  she  has  the  third  toll  dish,  she  must  pay  a  third  of  all  expen- 
ses, as  taxes,  repairs,  labour,  he.  So  1  Greenl.  148-152,  she 
has  dower  when  she  waives  the  provision  made  for  her  in  her 
iiQsband's  will,  but  no  part  of  his  personal  estate,  if  disposed  of 
by  his  wilL  Mass.  Stat.  1783,  cfa.  24,  s.  8 ;  ch.  39  ;  4  W.  & 
M.  ch.  2  ;  1805,  ch.  90,  s.  2. 

"^  8  eon.  A  wife  cannot  bar  her  right  of  dower  bv  any  re- 
lease made  to  her  husband  during  their  marriage.  3  Greenl.  63 
•*67,  Rowe  V.  Hamilton.  Nor,  p.  50,  can  a  wife  contract  to 
convey  her  lands,  even  though  he  join  with  her  in  tlie  contract. 

But,  2  N.  H.  Rep.  176,  in  Ela  v.  Card,  held,  the  right  of 
dower  may  be  released  by  a  deed  executed  by  a  married  woman 
without  being  joined  in  it  by  her  husband,  and  507. 

The  right  to  dower  rests  in  action  only,  and  cannot  be  alien- 
ed i90  as  to  enable  the  grantee  to  sue  in  his  own  name,  and  i'^ie/?^^'do.' 
at  his  request,  a  surrogate  has  it  measured  to  him,  the  proceeding  411.' 
is  coram  non  judice^  and  void,  though  the  heir  or  his  guardian 
consent,  nor  can  dower  be  recovered  in  ejectment,  until  it  is  re- 

Eularly  assigned.     In  an  action  for  dower,  unde  nihil  habet,  to 
ave  a  view,  good  cause,  by  af&davit,  must  be  shown  to  the 
court.'    Dower  allowed  in  an  iron  ore  bedj  opened  and  vforked  (htnndtr  v. 
.by  the  husband  in  his  life  time,  and  the  court  directed  the  **^"  j1f*'*R'4«. 
ineasurers  in  assigning  dower,  to  estimate  the  annual  value  of  i\;owen,460* 
aald  beds,  as  a  part  of^the  value  of  the  estate,  that  they  at  their— 48i. 
diiCf^^tion  assign  dower  in  lands  set  out  by  metes  and  bounds, 
and  containing  none  of  said  beds,  or  to  include  any  of  them, 
498Cfib}qg  them, Jf  tl^laji^.io  which  included  be  not  assigned. 
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Vol.  IV.  But  if  included,  said  beds  within  them  need  not  be  described, 
Ch.  ISO.   being  part  of  the  land  itself  assigned  ;  or  they  may  decide  flie 

JlrL  4.  prescription  of  the  profits  of  any  of  said  beds,  by  directing  a 
Can.      separate  alternate  enjoyment  of  the  whole  at  short  periods  in 

\^^,^0m^    due  proportions,  or  by  allowing  the  widow  a  proportion  of  the 

Erofits,  and  to  view  said  beds  as  they  were  when  her  said  hu»- 
and  died.  Cootes  v.  Chevis. 
^  12  (ipn.  Act  Massachusetts  'shall  not  be  construed,  deem- 
ed, or  extended,  to  bar  any  widow  of  a  vendor  or  mortgagor  of 
lands  or  tenements  from  her  dower  or  right  in  or  to  such  lands 
or  tenements,  who  did  not  legally  join  with  her  husband  in  such 
sale  or  mortgage,  or  otherwise  lawfully  bar  or  exclude  herself 
from  such  her  dower  or  right.'  The  act  of  March  10,  1784, 
(ch.  37,)  s.  5,  proviso,  is  in  the  same  words. 

Where  an  award  bars  dower  by  way  of  estoppel.  See  £#- 
toppelf  ch.  160,  a.  2,  s.  10.  Though  it  passes  not  the  title, 
and  is  good  but  in  part.  See  Award,  ch.  13,  a.  15,  s.  22  ;  2 
Cowen,  638-652.  Further  points  as  to  dower,  1,  The  right 
to  dower,  till  assigned,  rests  in  action  only  :  2.  It  may  be  re- 
leased, hut  the  widow  cannot  invest  another  with  the  right  to 
an  action  to  it :  3.  An  award  will  extinguish  the  right :  4.  An 
award  that  an  annual  sum  be  paid  in  lieu  of  dower  is  valid : 
but  5,  a  further  provision,  that  in  default  of  payment  she  may 
enter,  is  void,  as  being  repugnant  to  the  former,  the  latter  must 
be  rejected  but  the  former  remain. 
6  Cowen,  388-  There  can  be  no  dower  in  an  estate  per  auter  ete,  if  not 
890.  devised,  is  assets  in  the  hands  of  the  executor  or  administn- 

1  R.  L  865  8.  '^'  '  ^'  ^  ^'*y^  '^"^  under  an  execution  against  tenant,  by  the 
4.  '     curtesy  initiate.     A  is  tenant,  per  auter  vie,  and  his  widow  is 

5,^**^®"'  3^^  not  dowable.     If  the  mortgagor  marry,  and  then  releases  his 

318,Jackflon9.         .         /.        .  .       .     .i  .  i_«  ..        •  •         • 

Dewitt.  equity  ot  redempuon  to  the  mortgagee,  this  extinguishes  toe 

mortgage,  and  there  is  no  dower.  The  same  act  that  satisfied 
the  mortgage,  by  making  the  mortgagee's  title  absolute,  anni- 
hilated the  mortgagor's  estate.  Cited  5  Cowen,  168;  2  id. 
246-286;  17  John.  123;  6  John.  290;  7  id.  278  ;  15  id. 
450,  Stow  V.  Tift. 

^"10  con.  The  principle  is  no  dower  in  wild  lands,  though 

I  Pick.  R.  21.  cuhivated  after  the  husband  sold  it.  A  third,  that  is,  so  rnuch 
of  the  estate  as  to  afford  her  a  third  of  the  income,  and  if  in 
the  estate  of  a  purchaser  from  her  husband^  and  a  third  after 
deducting  the  improvements  and  increased  value  clearly  produe^ 
ed  by  the  money  and  labor  of  the  purchaser;  not  increased  or 
decreased  value  produced  by  the  plenty  or  scarcity  of  money, 
of  war  and  peace,  public  prosperity  or  adversity,  &c.  See  s. 
80,  be. 
^  45  con.  Count  in  dower,  unde  nihil  habet.    Plea  in  bar 
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iIhiI  the  demandtnt  it  ta  ofien.     ReplicatioB  thai  sbe  audi  bur  Vol. 

husband  came  to  tbis  State,  (N.  Y.)  ia  1786,  with  inteol  ta  Q^^  190« 

become  citizens,  and  resided  here  till  bi9  death  ia  182Q ;  that    4f^^  4^ 

be  vns  naturalized  August  29,  1903 ;  and  that  be  purchased       Q^^ 

ibe  prenises  in  question,  not  exceeding  1000  acres,  January    _ 

4i  1804.     Held,  I.  That  this  purchase  inured  to  the  deman-  smMff*. 

daot'a  benefil,  aod  a  riglit  of  dower  ibeyein  vested  ia  her,  and  gy*  \ 

remaina  her  right  under  the  statute  of  1803,  (9  R.  L.  ^2)'^ 

March  39,    This  act  enacted  *tbat  all  purcliases  of  laod 

made,  or  to  be  made,  by  any  alien  or  att^iu,  who  have  eome 

to  this  State^  and  become  inbabitaots  thereof,  shall  be  deemed 

▼alid  to  vest  the  estate  to  them  granted ;  and  it  shall  be  lawlid 

to,  and  (or  such  alien  or  aliens,  to  have  apd  bold  the  same,  to 

bia»  her,  or  their  beira  apd  assigns  forever^  and  to  dispose  of 

the  same,,  any  plea  of  ^u^ism  tQ  the  contrany  theteef  netr 

withstanding ;  provided  any  purchase  hereafter  to  bet  made, 

by  any  such  alien,  does  not  ei^geed  tOOO  acres.'    When  hef 

bffsband  purchased,  Jaouary  1804,  she  bad  a  capacity  to  take 

W  estate;  aod  thai  <:apaoity  never  peaaed  IP  esist ;  her  right 

t^  dower  iittacb^d  when  be  purchased,  and  die  has  done  no 

9^  to  divest  herself  of  it.    Judgment  she  recover.     So  far 

am  the  siotute  peculiar  to  Naw  York,  and  those  Sta^  which 

have,  enacted  aimilar  statutes :  2.  Held,  the  alien  widow  of  a 

natural  born  citizen  cannot  be  endowed,  independent  of  aaid 

statute:  3.  By  a  conveyance  to  husband  and  wife  they  both 

become  seised  of  ^  ^ntireij/i  ^p.,  aa  above :  4.  A  right  to 

dawer  ia  an  interest  in  le>nds  contingent,  while  the  husband 

lives,  but  is  rendered   absolute  by  bis  death  :  5.  But  it  is  a 

right  resting  in  action  i^erely,  and  cannot  be  aliened  so  as  to 

eosUe  an  assignee  to  sue  in  bis  own  name :  hut  6,  it  may  be 

r«iiaia^  :  7.  The  right  of  dower  is  incident  to,  aod  insepara^ 

ble  froca,  the  estate  acquired  by  the  husband :  8.  Naturalize-^ 

tioo,  merely  removes  the  disability  of  an  alien  to  hold,  leaving 

bia  right  to  the  government  to  enter,  if  he  dies  without  heira, 

Off  leaving  idUn  heirs  only  :  9*  Savage,  C.  J,  ^  it  seems  thai 

an  e/i'sn  widow  of  a  naiuralUied  husband  cannot  be  endowed/ : 

to.  ^'f  he  naturalization  of  the  husband  does  not  naturalize  the 

wiie,  aor  auch  children  as  are  above  the  age  of  21,  at  the  time 

of  the  naturalization  of  the  father.'     All  thus  stated  2  to  10, 

both  included,  are  decision^  on  the  general  prisciples  of  the 

common  law,  as  may  be  seen  in  other  parts  of  this  work,  and 

oommoo  to  29  States,  where  not  varied  by  statute  enactments. 

Pleed^gs  at  large,  and  many  authorities  cited,  and  it  is  to  be 

observed  the  writ  demanded  the  difference  of  buildings  and 

di^erent  sorts  of  land,  as  in  England-     5  Cowen,  713,  sanne 

^fue  in  prror ;  jgdgment  affirm^*    A  widow  of  en  alien  fmr 
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Vol.  IV.  chases  under  statute,  1  R.  L.  543,  takes  her  dower  Bspm^ 
Ch,  130.  cA«r»cr,  within  the  meaning  of  ihai  act. 
Jlri>  4.         §  ^^  ^<^*  ^^^  ^^  dower.     A  mortgaged  lands,   and  bis 
Can.       ^if<^  released  her  dower.     The  right  to  redeem  was  sold  on 
s^-s^-^     execution  to  B ;  before  B  entered,  C,  a  stranger,  paid  the 
17  MaP8.  R.    money  due  on  the  mortgage,  and  the  assignee  of  it  released 
?**"*^?''  to  the  morteaeor.     Held,  his  widow  was  entitled  to  dower 
lie.  agamst  Bs  assignees  m  possession,      ine    court  said,  *tne 

mortgage  having  been  paid,  it  is  to  be  considered  as  never 
having  existed.'     She  owes  nothing  to  the  tenants.     See  ch. 
112,  a.  5,  s.  55,  and  5  Serg.  &  R.  289,  and  s.  40,  and  s.  80, 
and  s.  64.' 
s  Pick.  475^      ^  72  con.  Assumpsit  for  one  third  of  the  rents  and  profits 
SJhS?*^  ^'  received  by  the    deft,  of  certain    real   estate ;    facts  staled. 
Facts:  November  18,   1814,  A.  Gibson,  the  pit's,  husband, 
seised  m  fee,  mortgaged  to  one  Brooks.     Debt,  a  note«  for 
||(  1 5,000,  and  interest ;  ph.  joined  and   released  her  dower. 
July  10,  1816,  A.  Gibson  died,  and  E.  Farley  and  J.  Gibson, 
were  appointed  administrators  on  his  estate,  and  represented 
it  insolvent.     Commissioners  were  appointed;  and  Brooks  pre- 
sented his  note  to  them,  *  who  allowed  it  as  a  debt  existing 
agflffnst  the  estate,  and  returned  it  in  their  report  to  the  judge 
of  probate.     Administrators  paid  the  other  creditors  90  per 
cent,  on  their  demands ;  but  before  any  distribution  was  mad^ 
the  amount  of  the  note  to  Brooks,  was  struck  from  the  list  of 
,  claims.     November  26,  1817,  the  administrators,  under  a  li- 
cense from  the  Supreme  Judicial  Court,  for  the  consideration 
of  $4300,  conveyed  to  the  deft,   all  the  interest  A.  Gibson, 
the  mortgagor,  had  when  he  died,  in  the  estate  in  question. 
Then  the  deft,  gave  them  a  bond  to  pay  the  debt  to  Brooks. 
Deft,   immediately  notified  the  tenants  of  his  purchase,  &c., 
and  they  consented  to  pay  the  rent  to  him,  and  did  so.     Jan- 
uary 8,   1818,  Brooks,  the  mortgagee,   in   consideration  of 
$14,540,  paid  him  by  the  deft.,  executed  a  deed,  purporting 
to  assign  to  him  and  his  heirs,  the  mortgaged  premises.     The 
same  day  the  deft,  mortgaged  the  same  to  John  Parker,  con- 
ditioned to  pay  $6000,  in  18  months,  with  interest.     April  6, 
1821,  this  was  paid,  and  the  mortgage  discharged  by  Parker. 
This  left  the  deft,  assignee  of  Brooks  as  above. 

February  13,  1818,  the  debt  mentioned  in  the  mortgage  to 
Brooks,  being  due  and  unpaid,  (unless  extinguished  as  above) 
the  deft.,  in  the  presence  of  A  and  B,  two  of  the  tenants,  en- 
tered on  the  mortgaged  premises  for  the  purpose  of  foreclosing 
the  mortgage,  and  took  possession ;  ever  after  kept  possession, 
and  received  the  rents,  &c.  No  memorandum  of  his  entry, 
t(e.9  was  entered  in  the  registry  of  deeds,  nor  any  notice 
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thereof  given,  except  the  defc.  mentioned  it  to  Farley  and  A.  Vol.  IV. 
Gushing,  conversing  on  the  subject*  No  part  of  the  debt  was  Ch.  130. 
paid  or  tendered  to  Brooks  or  the  deft.,  unless  by  legal  opera-  Art.  4. 
tion.on  the  facts  agreed.  Tiie  pit.  never  demanded  her  dow- 
er, dtc  except  August  21, 1817,  she  demanded  of  the  admin- 
istrators and  of  the  heirs  of  her  deceased  husband,  to  set-off 
her  dower  in  all  the  real  estate  of  which  he  died  seised  and 
possessed.  Pit.  nonsuit.  The  deft,  first  purchased  A.  Gib- 
son's right  to  redeem,  of  his  administrators,  under  a  license  of 
court.  He  afterwards  paid  Brooks,  the  mortgageci  and  took 
an  assignment  of  the  mortgaged  premises.  In  fact  he  pur- 
chased these  and  the  equity  of  redemption,  and  took  and  kept 
peaceably  possession.  How  was  it  fiossible  to  suppose  there 
was  an  extinguishment  of  the  mortgage  ?  As  to  three  yesrs 
possession,  this  could  not  be  in  question  in  the  pit's,  action, 
but  only  on  a  bill  in  chancery. 

^  78  ton.  Therefore  if  the  tenant  die.  after  she  has  judg- 
ment, and  before  her  execution  issued,  and  after  his  death  the 
sheriff  assigns  her  dower,  the  assignment  is  void ;  and  if  she 
bring  an  action  for  use  and  occupation,  against  one  in  posses- 
sion, he  may  show  she  has  no  title.  She  has  none  nor  right 
of  entry,  till  her  dower  be  legally  assigned.  The  occupier  is 
liable  to  pay  rent  to  the  true  owner.  16  Mass.  R.  191-193; 
see  ch.  1 12,  a.  2,  s.  1  ;  ch.  1 14,  a.  27.  s.  2. 

§  80  con.  This  was  a  bill  in  equity,  brought  by  the  pits,  t  Maion,  347- 
for  her  dower  in  the  estate  of  her  former  husband.     Their  ^j^  ^JfjjJJ  * 
claim  was  opposed  on  the  ground  she  had  released  her  dower.  Monsou  and 
The  points  decided,  were,   1.  A  deed  executed  by  husband  Bri»»*fieW 
and   wife,  but  containing  no  words  of  grant  by  her,  does  not  ing  compaDT. ' 
convey  her  estate  in  the  land,  (a  fee)  nor  her  dower  :  2.  Her 
release,  made  by  her  alone,  long  (eight  months)  after  his  con- 
veyance, for  a  new  consideration,  is  not  in  Massachusetts  ,an 
extinguishment  of  her  dower,  though  he  sold  with  general 
warranty  :  3.  The  parties  to  a  deed  are  estopped  to  deny  the 
consideration  stated  in  it,  though   married  women  :  4.  But  it 
seenis  another  auxiliary  consideration  may  be  |iroved :  5.  A 
and  B,  partners,  A  buys  land  in  his  name,  parol  evidence  is 
admissible  to  prove  it  a  joint  purchase,  and  A  is  held  trustee 
of  a  moiety  for  B ;  so  a  resulting  trust :  6.  Where  the  hus- 
band is  trustee  there  is  no  dower  :  7.  Where  improvements 
on  the  land 'are  made  by  the  purchaser  from  the  husband, 
dower  is  to  be  '  according  to  the  value  which  it  would  have 
had  at  the  time  of  the  assignment,  if  no  such  improvements 
bad  been   made.'     See  s.  40,  that  is,  separate  and  deduct 
whatever  increase  in  ifalue,  has  been  made  by  the  money  and 
labor  of  the  purchaser,  and  dower  is  one  third  of  tlie  estate, 
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Vol.  IV.  ntd  M  other  mcreave ;  or  by  incre»e  of  poptilatkniy  by  -pdt^ 
Cr.  19D.  prosperity,  by  long  peace,  by  decrease  of  taxes,  Sic.  in  short 
Jirt.  4.  all  mcreaae  no  way  caused  by  the  acts  atid  domg  of  the  pur- 
Con,  chaser.  And  the  increase  by  his  acts,  doings,  and  expemli-* 
tures,  appear  to  me  to  be  very  proper  for  the  inquiry  tif  ft 
jury  under  the  discretion  of  the  court.  As  to  the  first  and 
second  points  abotre,  see  s.  12.  The  Massachusetts  acts  of 
1644,  169Y,  and  March  10,  1T67.  These  acts  requiiae  her 
to  join  with  kim  in  tht  detd.  As  to  the  third  pofnt,  ifee  the 
word  Ettoppd  hi  the  index.  Deeds,  Sic.  ch.  66^  a.  4,  and  es- 
pecially, s.  39,  cb.  93^  ch.  114,  a.  4,  s.  8,  9 ;  ch.  177,  a.  9, 
s.  ] ;  ch.  176,  a.  19,  tnanv  cases.  Fourth  point  the  same 
authorities ;  see  the  words  Trustees  stid  Trusts  m  the  index,  es- 
pecially rh.  114,  a.  17,  s.  1  to  33,  resultrog  trusts.  Fifth 
point,  n  clear  case  and  ante.  Sixth,  supported  by  Atneriean 
decisions  cited  in  this  article,  espedally  in  Massachusetts,  ex- 
cept they  refer  to  the  time  of  the  husband's  alienation^  wbeo 
that  time  or  the  time  of  the  asiignment  was  not  material  on 
the  facts  in  the  case.  3  Mason,  469^-468,  same  opinion.  A 
mortgage  is  not  an  alienation  so  as  to  preclude  dower  :  2.  Tlie 
main  mill,  wheel,  and  gearing  of  a  factory,  attached  to  the 
factory,  and  necessary  for  its  operations,  are  fixtures,  snd  real 
estate,  to  which  the  right  of  dower  attaches. 

By  usage  and  law  of  Pennsylvania, «  woman  hss  dower  in 

S  Eterg.  Be  ^  a  trust  estate.     There  probf  of  actual  marriage  is  not  neces- 

"•*•  sary  to  entitle  her  to  dower ;  cohabitation  and  reputation  are 

sufficient  to  prove  a  marriage,  especially  of  ancient  date.    3 

Serg.  b  R.  476. 

Soften  OB  ^  94.  How  dower  i$  excluded  in  a  fee  by  appointment :   as 

isd!^  Am.  Ed.    ^here  A  enfeoiSed  B  and  his  heirs,  habendum  to  him,  his  heirs, 

of  1828.  and  assigns,  to  such  uses  as  he  should  appoint,  by  deed  or  will, 

and  m  defauh  of,  and  until  appointment,  to  the  use  of  B,  bis 

hem^  and  assigns.     B  by  his  power  appointed  in  fee,  and  his 

widow  sued  for  dower,  and  held,  she  was  barred.     For  her  it 

was  agreed  her  husband  was  in  at  common  law,  and  that  the 

power  was  void  :   he  was  till  he  used  his  power,  and  if  he  had 

never  used  it  she  would  have  had  dower.     Thus,  an  estate  may 

be  conveyed  to  a  man,  tn  fee  simple,  when  married,  and  yet 

his  wife  be  barred  of  ber  dower  or  not,  at  his  pleasure.     Some, 

M  retoQ  V       however,  bold  there  b  dower  in  such  a  case,  and  that  the  power 

l2m,  is  void. 

1  Pick.  R.  189     ^  95.  The  assignment  of  dower  need  not  be  in  writing;  hence 

^^^^'  need  not  be  pleaded  as  so  made.    Plea  assigned  part,  as  to  part 

she  released  her  dower,  part  non  tenure^  being  the  remainder; 

she  has  it  by  law,  not  by  coatract,  and  it  may  be  set  out  Iqr 

raetes  and  boodi^  as  well  as  by  deed. 
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4  M.  Action  fer  dcmer  in  fattd  of  her  former  huebend.    Held,  Vet.  IV. 
m  gotrdien  may  ftsrign  drnver^     By  an  ess^nment  under  seal,   Cn.  1W« 
between  the  widow  und  guardians  of  the  faeirs,  the  whole  of  one      4^.  4. 
pereel  of  land  was  essigned  to  her  fer  her  life,  to  be  holden  in       Con. 
full  satisfaction  of  her  mwer,  und  subject  to  all  the  conditions    v^^^r^^^ 
96d  liabifities,  and  with  the  priviteges  and  mcidents  of  dower.  1  Pick.  R.  su 
The  land  assigned  proved  to  be  under  mortgage.     Held,  to  be-3i8,  Jones  fc 
an  assignment  against  common  right,  and  that  she  wes  barred  "*'  *'  Brewer, 
by  it,  as  againdt  Cin  innocent  puroheser  of  other  land  of  the  for- 
mer husband.  ^ 

^  07.  Hie  tfssigmnent  of  dower,  by  comniissbners,  under  An  2  lUnd.  «§•-. 
order  of  court,  at  the  mtdnoe  of  one  of  several  coheirs,  binds  ^^' 
die  widow,  if  full  and  jusi,  lalso  the  coheirs,  even  if  minors  :  3. 
At  cofmnon  law  die  heir  had  power  10  assign  dower,  without 
resorting  to  any  court,-«^this  power  remains :  3.  If  the  widow 
keep  possession  of  the  whole,  under  pretence  the  assfgmiient  of 
dower  was  not  lega)«  she  will  be  accountable  to  the  heirs  for  the 
reMs  and  profits  <]f  aH,  except  her  dower  land. 

§  98.  jbotffer  in  pareeh^  If  the  husband  convey  to  two,  in  L^]?^'^?" 
ieffemlitfi  his  widow  has  dower  m  each  distinct  p&rcel  of  land :  Gooding  it  ai'. 
so  if  he  alien  to  onfe,  tind  he  10  rwo  Or  more  separate  pareds, 
same  rule  :  3.  Tenancs  in  HSveraky  of  distinct  parcels  of  land, 
oannot  be  ioined  in  a  writ  of  dower :  4.  In  dower,  s^>eral  tenancy 
must  be  pleaded  in  fein  dbaiemetft ;  non  tenure  may  be  pleaded 
in  bar.  The  action  'tvas  commenced  ugainst  two  tenants  in 
se^feraltj^  one  of  ttvem  in  dow«r,  one  wHs  defaulted*  Potter  v. 
Wheeler,  13  Mass.  R.  604;  3  Chit.  Pi.  601;  I'arker  «y. 
Murphy,  ch.  178,  e.  13,  s.  16 ;  ISO  H.  3  e.  1. 

^  99.  Special  pleadings  in  dower^^-forms.  Declaration  as  in  Allen  v.  Smith, 
England,  one  ^ird  part  of  eeven  messuages,  set^en  barns,  1  Cowen,  iso- 
seven  stables,  sefen  gardens,  seven  orchards,  one  hundred  acres  '^* 
of  land,  one  hundred  acres  of  arable  land,  one.bendred  acres  of 
meadow  land,  one  hundred  acres  of  pasture  land,  one  hundred 
acnes  of  wood  land,  sfnd  one  hundred  acres  of  land  covered 
with  water,  with  the  appurtenances  in  the  town  of  Gates,  &c. 
1.  Plea,  the  husband  aliened  in  his  lifetime,  and  iaut  temps 
prisj  be,  as  to  part,  &c. :  2.  As  to  the  residue,  non  tenure  :  as 
to  that  prays  judgment  of  the  writ,  &c. :  3.  JVe  unqut  accaupie  in 
loyal  matvimonie.  Held,  the  plea  of  alienation  and  tMt  temps 
prisj  tmder  the  act  (Scss.  39,  ch.  168,  s.  1,)  may  be  pleaded 
after  a  general  imparlance,  and  one  being  so  pleadable,  draws 
after  4nhers  not  so  pleadable  standing  alone,  but  only  before.  JW 
imfii*t  accouple,  and  alienation  with  tout  temps  prisy  may  be 
pleaded  together.  Where  the  husband  aliens  in  his  lifetime, 
the  Mfltuie  rr?es  only  the  value  of  one  third  of  the  land,  at  the 
tone  of  the  alienation.  Hence,  arises  the  necessity  of  pleading 
the  alienation,  and  averring  tout  temps  pris;  motion  denied. 
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Vol.  IV.   These  pleadings  appear  to  be  correct ;  and  quere  if  the  pleait* 

Ch.  130.   >ngs  in  Massachusetts  are  so,  when  the  husband  so  alienates* 

jtrt.  3.      Except  stating  as  above,  the  difibrent  kinds  of  property  nnaj  not 

Con*       ^^  necessary  in  this  country,  where  no  such  distinctions  are 

usually  observed  in  deeds,  wills,  or  pleadings. 

^  100.  Such  seisin  of  the  husband,  whereon  his  heir  can  re- 
cover in  ejectment,  his  widow  can  recover  in  dower.     Jackion 
r.  Watervill,  6  Cowen,  299-302. 
Art.  5.        ^  22.  A  settlement  after  marriage  valid :  as  where  a  married 
Can.      woman  relinquishes  her  dower  in  lands,  under  a  promise  that 
1  Baad.  688—  other  property  shall  be  settled  on  her  as  a  compensatbn,  such 
Soora^^*'  settlement  will  be  good,  though  made  after  the  relinquishment: 
'  2.  If  the  property  settled  much  exceed  in  value  the  value  of 

the  dower  rehnquislied,  the  deed  is  set  aside  as  to  the  excess, 
and  suppoited  as  to  the  residue  :  S.  If  the  deed  of  trust  be  im- 
peached, as  fraudulent,  tlie  trustee  may  be  a  Witness  if  he  has  no 
interest  in  the  support  of  the  deed,  and  no  participation  in  the 
alleged  fraud.  The  bill  was  filed  by  a  creditor  of  the  hus- 
band, alleging  the  said  deed  was  made  to  cover  the  property, 
.  slaves,  Scc.,lrom  his  creditors,  who  was  then  greatly  indebted* 
The  promise,  he.,  from  the  husband  and  to  his  wife,  was  valid 
in  chancery.  Payne,  the  trustee,  advised  the  settlement,  and 
his  answer  shows  he  felt  much  disposed  to  support  it.  This, 
however,  was  deemed  not  an  objection  to  his  competency,  as 
witness  in  the  cause  to  support  the  settlement.  The  ph.  was  a 
creditor  when  the  deed  was  made ;  the  consideration  in  the 
deed  was  £1000;  evidence  was  ad  nitted  to  prove  another:  deed 
held  valid  in  the  lower  court,  confirmed  in  the  supreme  court, 
(two  judges  against  one)  so  far  as  there  was  no  excess  in  value 
of  the  estate  conveyed  in  trust,  over  and  above  the  value  of  the 
dower  relinquished;  and  1.  Har.  tz  Mc  H.  568. 
Art.  6.  ^2  eon.  Same  principle  4  Har.  bMc  H.  300 ;  and  15  Serg. 

Con.        ii  R*  8,  Train  v.  Fisher,  held,  that  when  the  limitation  of  a 
chattel  is  made  by  words,  which,  if  applied  to  a  freehold  of  »a- 
heritance  create  a  feetail,  in  a  personal  estate,  the  whole  interest 
vests  absolutely  in  the  first  taker. 
Davison  ».  ^  ^^*  ^'  bequeaths  personal  estate  to  his  daughter  B,  but  if 

Davison,  \  she  'dies  without  having  heirs^  then,  and  in  that  case,  the  pro- 
lUwks,  163—  perty  bequeathed  to  her,  shall  be  divided  into  four  equal  parts 
between  the  children  of  C,  D,  and  E.'  Held,  the  limitation 
over  is  too  remote,  and  that  the  whole  estate  vested  absolutely 
in  B :  If  words  be  used  as  to  personal  estate,  which,  if  applied 
to  realj  would  create  a  feetail,  they  give  the  absolute  property 
in  the  personalty^  and  the  limitations  over  are  void  :  3.  The  ex- 
ception is,  that  if  it  appears  from  any  clause  or  circumstance  in 
the  will,  that  the  testator  intended  to  give  it  over  only  in  the 
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OBse  of  the  first  taker  had  no  issue  living  at  the  time  of  his  death,  Vol.  IV. 
then,  the  subsequent  h'mitation  will  be  good  as  an  executory  de-  Ch«  130. 
vise,  and  not  too  remote.  jj^t^  5, 

Cton. 


CHAPTER  CXXXI. 

ESTATES  BY  AUENS. 

\  §  14.  British  subjects  bom  before  the  revolution,  are  equally  ^' 
incapable  with  those  born  after,  of  inheriting,  or  transmitting  the  j  wiwat  B85- 
inheritance  of  lands  in  this  country:  2.  The  treaties  of  1783661,  Blight's 
and  1794,  only  provide  for  titles  existing  at  the  time  ^hosejjj^^*- 
treaties  were  made,  and  not  to  titles  subsequently  acquired :  3.  *"*^"***"'- 
Actual  possession  is  not  necessary  to  give  the  party  the  benefit 
of  the  treaty,  but  the  existence  of  the  title  at  the  time  is  necessary : 
4.  Where  James  Dunlnp,  an  alien  and  British  subject,  came 
into  the  United  States  subsequent  to  the  treaty  of  1783,  and 
died  before  the  treaty  of  1794,  siesed  of  the  lands  in  question, 
the  title  of  his  heirs  was  not  protected  by  the  treaties :  5.  The 
doctrine  of  estoppel,  or  the  principle  of  legal  policy,  which  for- 
bids the  party  from  denying  the  title  under  which  he  has  receiv- 
ed ^  conveyance,  does  not  apply  as  between  vendor  and  vendee, 
especially  when  the  vendee  has  not  received  possession  from  the 
vendor.  It  seems  James  Dunlap  had  no  legal  title  when  he 
died  in  September  or  October,  1794,  leaving  John  Dunlap  his 
brother  and  heir.  The  land  James  purchased  between  the 
treaties,  he  purchased  when  an  o/ten,  and  so  had  no  title,  and 
when  he  died  no  title  could  descend  to  John,  though  a  citizen. 
But  *  had  James  conveyed  or  devised  the  property  to  John,  the 
title  would  have  vested  in  him,  subject  to  the  right  of  the  go- 
vernment to  seize  the  land ;  and  the  government  would  have 
confirmed  that  title.'  As  the  case  is,  he  had  no  title  descended 
to  him,  as  James,  an  a/ten,  was  incapable  of  transmitting  title ; 
so  John  had  '  nothing  on  which  the  treaty  could  operate.'  Tiiough 
this  does  not  require  actual  possession,  it  requires  '  the  existence 
of  title  at  the  time'  the  treaty  was  made.  As  to  estoppel^  see 
Estoppel,  ch.  160,  a.  2,  s.  7. 

^15.  Haw  an  alien  may  take  by  grant  and  hold  till  office 
found ;  as  1 1  Wheat.  332-360,  Doe  v.  Robertson  &  al. :  he 
may  take  by  grant  from  the  State  or  a  private  citizen,  and  may 
bold  the  same  real  property  till  his  title  is  divested  by  an  inquest 
of  office,  or  some  equivalent  proceedings.  The  title  of  aliens 
by  the  Virginia  act  of  1779,  ch.  13,  and  Kentucky  act  of  1799. 
Who  is  one ;  5  Bam.  b.  Cres.  771. 

^16.  Americans,  aliens  in  England,  be;  as  2  Bam.  b 
Cres.  779  to  798  :  children  bora  in  the  United  States  of  Ame- 
rica, since  the  reco|;oitioa  of  their  independence,  of  parents  borq 
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Vol.  IV.    ^^  before  tbtt  time,  and  coDtinuiog  to  reside  there  aftenraffde^ 

Ch.  131.    Are  aliens^  and  cannot  inherit  lands  in  England.    Doe  oo  the 

Jtri.  1.     demise  of  P.  Thomas,  and  Francis  Mary  his  wife  v.  Ackfam. 

Con,       ^^^  Thomas  was  bom  in  1784,  in  the  United  States,  of  parents 

then  living  in  them,  but  British  subjects  before  the  separation, 

thereby  become  aliens  to  England.     Mrs  Thomas,  if  not  such 

alien,  was  the  heir  of  the  person  last  siesed  of  the  land  m  quee- 

tion.      See  7  Wheat.  535-551,  above. 

AftT.  3.         ^  I  con.  By  this  treaty  of  1778,  the  title  having  once  vested 

Con.       in  a  French  subject  here,  was  not  divested  by  the  abfogiitiott 

of  that  treaty,  and  the  expiration  of  the  subsequeat  ooaveotioa 

of  1800.     10  Wheat.  181-192,  Banks  v.  CarneaK 

Art.  4.  ^3  con.  3  Pick.  224-226,  Commonwealth  v.  the  heirs  of 

Con.  Andr^,  &c.,  an  alien,  held,  it  was  estopped,  in  aft  ioquesi  of 

office,  to  demand  lands  of  the  heirs  of  A,  an  alien,  and  they  being 

aliens  also,  because  the  legislature  had  granted  the  lands  to  A. 

§  13.  1  Mc  Cord,  294,  held,  where  a  father  has  been  %  ei6^ 

sen  of  the  United  States,  his  son  is  entitled  to  the  privileges  of 

8Mc  Ccnti,      citizenship,  though  born  out  of  the  limits  of  the  United  Ssteq: 

187.        '     otherwise  of  a  child  born  of  a  citissen  mother  by  aa  alien  iatber* 

An  alien  wife  gave  notice  she  intended  to  bec-ome  a«citMea  of 

the  United  States,  and  took  the  oath,  but  died  before  duhr 

naturalised.     Held,  her  husband  could  not  inherit  land  tbrougo 

her  in  South  Carolina ;  and  if  the  record  of  natundizatioii  do 

not  show  such  intention,  the  court  will  presume  that  the  court 

which  admitted  the  alien  had  evidence  of  that  fact,  as  required 

by  the  act  of  congress  of  1802. 

2N  tt  &  M       ^  devised  land  to  his  daughters,  who  were  aliens  in  1783. 

Q^^  '        ^  Held,  they  were  entitled  to  take  by  descent  under  the  treaty  of 

1794,  a.  9. 

Action  of  dower.    A,  seised  of  lands,  dies,  leaving  no  issue  to 

Con],  293—  ^  inherit  him,  they  escheat  to  the  State  rather  than  go  to  the  aKene^ 

299,  Scott,      but  where  there  is  any  one  of  his  blood  capable  of  inheriting  the 

S^tt'f^ ^    ^  ^^ ^^^  lands,  they  go  to  that  one  in  preference  to  all  olEera, 

V.  Coiien.        Dearer  in  degree,  who  are  aliens  :   as  if  A  leave  -  brothers  and 

sisters,  aliens,  and  the  son  of  one  of  them  is  naturalized  in  the 

United  States,  that  son  takes  all  A's  estate,  and  the  widow  has 

dower  in  it,  of  the  one  naturalized. 

2  Rand  27*—     ^  ^^'  Persons  bom  in  foreign  countries,  of  parents  bcMn  in 

294,  Bar)^^   foreign  countries,  are  not  citizens  of  Virginia,  and  so  cannot  in- 

V.  Hopkins,     faerit  lands  there,  though  their  grandmother  was  a  native  ot  Vir- 

^'  ginia,  who  moved  to  England  before  the  revolution,  married 

there,  and  resided  in  that  country  till  after  the  peace,  when  she 

returned,  and  resided  iu  Virginia  till  her  death.     Cause  twice 

argued.     Ejectment  and  demurrer  to  the  evidence  of  the  pit's. 

lessors,  be.    They  claimed  as  heirs  of  Lucy  Paradize,  who  be* 

came  aetaad  under  her  father's  will,  in  the  year  1767.  la  17$9  fbf 
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was  marriedi  io  £ngiaod,  to  John  Paradize^  a  native  of  that  coun-   Vol.  IV. 
try,  where  she  lived  with  him  till  1788,  wheo  they  removed  to  Vir-   Ch*  13i! 
giaia :  sooq  weat  to  England,  there  be  died  in  Dec.  1795.    She    jirt.  4. 
came  to  Virginia,  and  died  there  intestate,  April  2, 1 8 1 4>    Pefts'.       Can, 
wives  were  her  neices :  their  husbands  entered,  &c.     She  bad 
two  daughters  born  in  England  ;  one  died  an  infant ;  the  other, 
Lucy,  married  there,  April  4, 1787,  Bargega,  a  Venetian  noble- 
roan.     She  died  m  Italy  in   1 800 :   her  husband  died  there, 
1807, — ^neither  was  ever  in  the  United  States.    They  had  two     -^ 
children,  the  lessors  of  the  pit.,  born  in  Venice,  in   1789,  and 
1796.    Judgment  for  the  defts.     The  difficult  arose  on  the 
construction  of  a  number  of  obscure  statutes  of  Virginia  ;  and 
said  lessors  not  being  British  subjects,  could  not  claim  under 
the  treaty  of  1794. 

^15.  Aliens  in  several  States.  In  Maryland,  the  tide  of  an 
alien  friend  is  good  against  every  one  but  the  State ;  4  Har.  b 
Mc  H.  400.  In  North  Carolina  an  alien  cannot  take  lands  by 
devise;  2  Hayw.  104-108;  but  p.  37,  if  he  purchase  lands  his 
title  continues  in  him,  till  office  found.  He  cannot  maintain 
ejectment,  but  in  possession  ;  he  can  trespass ;  1  Hayw.  485. 
Kentucky  .aliens  cannot  take  by  descent ;  Hard.  61.  After  the 
confederation  was  adopted,  an  alien,  who  became  a  citizen  ofg  u^^  47^ 
one  of  the  United  States,  thereby  became  a  citizen  of  Virginia, 
(so  of  Kentucky^)  and  so  as  to  be  able  to  hold  land  there. 

§  5  con.  So  tho  laws  of  France  deny  the  right  of  expa-ART.  6. 
triation.     See  Edicts  of  1650,  1676,  and  of  1784.  Con. 

§  9  con.  Two  cases  like  this  of  Williams  so  decided  in 
Boston,  in  1794  :  one  the  case  of  Jonathan  Nutting,  the  other 
the  case  of  George  Batterman. 

§  1  con.  Trespass,  assault  and  battery  in  common  form  :  two  Art.  7. 
pleas,  alienage,  he.     Held,  1 .  In  a  plea  of  alien  enemy  the    Con, 
deft,  roust  negative  or  affirm  all  the'  facts  that  are  required  tol  Rand.  278- 
bar  the  pit's,  action  :  2.  Deft,  must  state,  not  only  the  pit.  is  J^B^^f^*" 
an  alien  enemyj  but  that  he  had  not  the  license  of  the  govern- 
ment to  remain  here  :  3.  During  the  war  of  1812,  deft,  must 
affirm,  in  his  plea,  the  ph.  had  been  ordered  off  by  the  exe- 
cutive of  the  United  States,  as,  by  an  act  of  congress,  an  alien 
enemy  is  permitted  to  remain  in  the  country  till  he  is  ordered 
to  depart  by  the  executive.     See  Casseres  v.  Bell,  s.  2,  and 
s.  3,  Clarke  v.  Morey.     This  is  imposing  much  of  negation  on 
the  deft,  when  so  much  of  the  affirmative  belongs  to  the  pit. 

^  5  con.  It  will  be  observed  in  this  case  that  Jeremiah 
Dower,  the  cUien^  was  dead,  when  his  daughter  claimed  his 
share.     There  is  a  similar  decision,  that  the   II  and  12  W^-L^  w'^n**^ 
3,  ch.  6,  is  in  force  in  Maryland  ;  but  the  alien  ancestor  was  ry*«  lei^'v.^* 
eiive  when  his  daughter  claimed  in  this  case.     A  died  seised  Somerville.  - 

VOL.  IX.  52 
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Vol.  IV.   of  lands  in  Maryland  leaving  no  heirs  but  a  brother  B,  who 
Cb.  131.  ^VAS  ^li^^  ^"^  remained  an  a/ten.     B  had  three  daughters, 
Jlrt.  7.     native  citizens  of  the  United  States.     Held,  they  could  not 
Con.       claim  title  by  inheritance  to  their  uncle's  estate,  through  B, 
K^^y^   their  father,  he  being  alien  and  still  litfing.     *  This  sutute 
gives  no  other  capacity  than  would  exist  if  the  parents  were 
natural  born  subjects.' 
JackaoBv.  §  18.  As  to  aliens.     A  came  from  England  in  1774,  and 

Th^'nsii  resided  in  New  York,  and  was  an  officer  in  the  British  army  : 
'was  in  1776  arrested  as  a  person  disaffected  to  the  American 
cause,  and  in  August  or  September,  1776,  a  prisoner  on  parole, 
and  so  remained  at  Albany  till  December  or  January  follow- 
ing, waiting  for  a  passport  to  join  his  regiment,  when  be  either 
joined  the  British  army  or  went  to  England,  where  he  died 
about  A.  D.  1800,  then  a  general  in  the  British  service. 
Held,  he  never  became  a  citizen  of  New  York  after  July  4, 
1776,  but  that  he  continued  a  British  subject,  and  could  not 
take  lands  by  descent  from  his  brother,  who  died  in  1792. 
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ENTRY  AND  POSSESSION. 


Art.  3.  %  12.  1   Pick.   R.  318,  328.     A  remainderman   is   not 

Con.  obliged  to  enter  for  the  forfeiture  by  tenant  for  life  and  at  her 

death  a  new  right  of  entry  accrues  to  him. 

Art.  6.  ^  i  con.  One  tenant  in  common  may  have  this  writ  of  for- 

Con.  cibie  entry  against  one  who  has  no  interest  in  the  land,  for  the 

477*^*^^  whole  of  it,  without  naming  the  other  tenant:  2.  Under  the 
Virginia  act  of  1814,  the  mortgagee  may  obtain  possession  of 
the  mortgaged  premises  after  forfeiture  :  3.  This  act  gives  a 
civil  remedy  for  the  recovery  of  immediate  possession  of  the 
premises  in  certain  cases,  even  where  no  force  occurred. 
The  jury  were  sworn  *  to  try  whether  the  deft.,  against  the 
consent  of  the  ph.,  holds  possession  of  the  tenements  men- 
tioned in  the  complaint  filed  in  the  cause,  whether  the  deft, 
hath  so  held  possession  thereof  against  the  consent  of  the 
pit.  for  three  years  next  before  the  exhibhion  of  the  said  com- 
plaint, and  whether  the  pit.  has  the  right  of  possession  in  the 
tenements  aforesaid.'  The  verdict  for  the  pit.  followed  the 
oath.  The  complaint  was  by  the  survivor  of  two  mortgagees 
for  the  whole  against  the  mortgagor.  The  pit.  recovered  on 
the  third  section  of  the  said  act. 

2  N.  H.  Rep.  The  ph.  must  state  he  was  seised  of  the  premises  or  pos- 
sessed thereof  for  a  term  of  years,  and  that  the  entry  was 
with  a  strong  hand. 
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^19.  Inquisition  abated  as  to  the  detainer,  and  affirmed  as   Vol.  IV. 
to  the  focible  entry.     1  Har.  fa  Mc  H.  428-434  :  returned  to  Ch.  133. 
the  provincial  court  on  certiorari*     Trial  below  by  jury  on  8     jirt,  6. 
H.  G,  c.  9  ;  31  El.  c.  11.     Many  authorities  cited — ^all  Eng-       Con. 
lish.     April,  1772.  >-#-v-Ty 

riloore  V.  Massee,  3  Litt.  296.  A  warrant  of  forcible  en- 
try need  not  state  tiie  boundaries  of  the  land ;  and  a  recovery 
in  trespass  is  admissible  in  evidence,  on  the  trial,  of  a  writ  of 
forcible  entry  ou  the  plt^s.  part.  But  p.  295,  one  to  have  this 
warrant  must  have  title  when  the  entry  is  made ;  an  after  pur- 
chase is  not  sufficient.  1  Marsh.  333 :  if  a  man,  by  a  writ 
of  possession,  is  turned  out,  who  was  neither  party  nor  privy 
to  the  judgment,  he  has  his  remedy. 

«^  I  con.  But  in  ejectment  the  pit's,  lessor  sues,  on  posses- Art.  7. 
sion,  he  must  prove  twenty  years'  uninterrupted  and  exclusive    Con. 
possession  of  the  land.     4  Har.  fa  Mc  H.  72  ;  also  123. 

§  16.  Title  in  Connecticut  on  fifteen  years*  adverse  powe^- 7  Wheat  69- 
sion.  Action  of  disseisin  final  on  the  rights  of  the  parties.  Plea,  wiiiiams"&*aa! 
nul  disseisin.  Verdict  below  for  the  original  demandants,  ia  error. 
Williams  and  others,  tenant  excepted  on  numerous  points  of 
law.  Facts :  the  demandants  claimed  the  estate  by  purchase 
from  the  administrator  of  William  Dudley,  at  a  sale  made  by 
him  to  pay  his  intestate's  debts.  Said  William  Dudley's  title 
was  thus  ;  his  father,  Thomas  Dudley,  was  possessed  of  the 
premises  as  part  of  the  Dudley  lands  and  died  possessed  in  1769, 
leaving  seven  children,  William,  the  oldest,  and  about  four- 
teen years  old.  On  the  father's  death,  Joseph  Mayhew,  guar- 
dian of  William,  entered  into  possession  of  the  Dudley  lands, 
and  of  the  demanded  premises  as  parcel,  taking  t^ie  rents  and 
profits,  in  his  behalf,  during  his  minority.  William,  wFien  of 
age,  entered  and  occupied  the  same,  taking  the  rents  and 
profits  to  his  own  use,  till  he  died  in  the  year  1786 — all  his 
brothers  and  sisters  being  then  living.  During  William's 
life  no  other  person  claimed  any  right  to  enter  or  occupy 
the  premises,  except  that  bis  mother  used  to  receive  one 
third  of  the  rents  and  profits  till  she  died  in  1783.  During 
his  life,  and  while  in  possession  of  the  premises,  William  al- 
ways declared  that  he  held  them  only  for  life^  so  would  not 
allow  any  improvements  on  them  at  his  expense  ;  no  leases 
were  made  by  him  except  for  short  periods ;  and  no  attempt 
was  made  by  him  to  sell  or  convey  the  premises  ;  and  he  de- 
clared he  had  no  right  to  sell  them,  and  that  on^his  death  they 
would  descend  to  his  son,  Joseph  Dudley,  under  whom  the 
tenant,  Ricard,  derives  his  title.  No  administration  was  ever 
taken  on  Wm.  Dudley's  estate,  in  Connecticut,  till  the  year 
1814,  and  it  was  then  declared  insolvent;  and  in  1817  the 
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Vol.  IV    lands  io  controversy  were  sold  by  the  admioistrator,  by  order 
Ch.  132.  of  the  court  of  probate,  for  the  payment  of  the  debts,  fouod 
Art.  7.     due  under  the  commission  of  insolvency. 
Con.  To  rebut  this  title  of  the  demandants,  and  to  establish  his 

own,  the  tenant  proved  William  Dudley  died  intestate  leaving 
seven  children  :  Joseph  Dudley,  the  eldest,  and  a  minor.  On 
William's  death,  the  guardian  of  Joseph  entered  into  posses- 
sion of  the  Dudley  lands,  including  the  demanded  premises, 
and  used  and  occupied  the  same,  receiving  the  rents  and  pro- 
fits in  behalf  of  Joseph,  till  he  was  of  age,  when  Joseph  himself 
entered  into  possession,  claiming  them  as  his  own,  taking  the 
rents  and  profits  to  his  own  use,  and  holding  all  other  persons 
out  of  possession  till  the  year  1811  or  1812,  when  he  sold 
the  demanded  premises,  and  the  tenant,'by  direct,  or  mesne 
conveyances,  under  Joseph,  came  into  possession,  and  has 
ever  since  held  the  prembes  in  his  own  right.  In  1811, 
Samuel  Dudley,  a  brother  of  Joseph,  claimed  title  to  some  of 
the  Dudley  lands  possessed  by  Joseph,  and  brought  an  action 
of  ejectment  to  recover  them,  but  the  action  was  compromised 
by  Joseph's  paying  him  about  $2,000.  About  the  same  time 
Joseph  settled  with  another  of  his  brothers,  but  did  not  pay 
him  anything.  Joseph  never  admitted  his  brothers  and  sisters 
had  any  interest  in  the  lands ;  and  said  he  could  hold  them,  and 
did  hold  them  in  the  same  manner  as  he  held  the  lands  in 
Massachusetts.  The  will  of  governor  Dudley,  which  was  ad- 
mitted to  probate  in  Massachusetts  in  1720,  was  also  in  evi- 
dence, but  neither  party  established  any  privity  or  derivation 
of  title  under  it.  The  tenant  rested  his  title  on  the  presump- 
tion of  a  grant  from  somebody  to  William  for  life,  remainder 
to  Joseph  in  fee,  or  in  tail.  In  this  manner  the  lands  were 
held  and  enjoyed  fifty  years  before  the  commencement  of  the 
action.  The  court  did  not  oppose  this  presumption';  but 
decided  for  the  tenant,  rather  against  the  demandantSi  on 
two  other  grounds :  1.  That  the  evidence  was,  that  William 
had  only  a  life  estate,  as  his  conduct  and  declaration  shew : 
2.  Even  if  he  had  a  fee,  the  administration  should  have  been 
taken  and  his  lands  sold  within  fifteen  years  after  his  death, 
his  heirs  being  barred  in  that  time  by  adverte  possession,  by 
tl)^ Connecticut  statute  of  limitations,  and  so  by  analogy  his 
creditors  must  be.  This  is  the  substance  of  the  case.  Many 
other  rules  of  law  were  stated,  some  of  which  are  placed 
under  their  proper  heads. 

PoMtesnon  explained.  Possession  of  land  by  a  party, 
claiming  as  his  own  in  fee,  is  prima  fade  evidence  of  owner- 
ship and  seisin  of  the  inheritance.  But  possession  alone,  un- 
explained by  collateral  circumstances,  which  show  the  quality 
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8Dd  extent  of  the  interest  claimed,  evidences  no  more  than   Vol.  IV. 
the  mere  facts  of  present  occupation  by  right.     This  may  be  Ch.   132. 
under  a  lease  for  years  or  life  :  2.  But  if  the  party  shows  a     Art.  7. 
tiile^  and  is  in  possession  under  it,  and  by  mistake  of  law       Com. 
supposes  himself  possessed  of  a  less  estate  than  he  has  title  to,      ^^v^*^ 
the  law  remits  him  to  his  estate  by  title  :  3.  Though  it  is  a 
general  rule  a  disseisor  cannot  qualify  his  own  wrong,  but  is 
usually  a  disseisor  in  fee,  yet  as  this  is  for  the  disseisee^s  bene- 
fit, that  he  may  elect  his  remedy,  the  wrong  may  be  otherwise 
viewed  i  4.  It  must  appear,  the  party  found  in  possession  en- 
tered without  right,  for  if  he  enter  legally,  his  possession  is 
legal,  and  his  entry  and  possession  will  be  considered  as  limit- 
ed by  his  right,  as  well  as  extended. 

5.  Presumption  of  a  grants  arising  from  the  lapse  of  time> 
may  be  applied  to  corporeal,  as  well  as  incorporeal,  heredita- 
ments :  there  is  no  difference  in  principle.  In  both  cases  they 
may  be  rebutted  by  contrary  presumptions,  and  can  never  be, 
where  all  the  circumstances  are  consistent  with  the  non  exist- 
ence of  a  grant.  Hence  they  cannot  arise  where  the  claim 
is  of  such  a  nature  as  is  at  variance  with  the  supposition  of  a 
grant :  6.  Generally  the  presumption  of  a  grant  is  limited  to 
periods  analogous  to  those  of  the  statute  of  limitations  in  cases 
where  the  statute  does  not  apply  ;  where  it  applies  the  pre- 
sumption is  not  generally  resorted  to. 

Wm.  Pinkney,  speaking  of  grants,  &ic.  presumed^  justly  ob- 
served ^  it  will  be  found  in  all  these  cases,  that  circumstances 
have  been  always  shown  to  support  the  presumption,  and  that 
after  a  great  length  of  time  all  things  which  the  case  shows, 
ought  to  have  been  done,  will  be  presumed  to  have  been  done 
correctly.  But  in  this  country,  where  all  the  land  titles  are 
recorded,  the  presumption  of  a  grant  cannot  be  so  easily  in- 
dulged.' '  It  must  be  presumed,  first,  the  deed  was  made ; 
and  secondly,  that  it  had  been  lost^^  The  easy  and  ready 
manner  in  which  many  of  our  American  judges  and  lawyers, 
even  triihout  a  jury ^  have  slid  into  this  presumption  of  twenty 
years,  is  not  a  little  surprising. 

^  9.  If  a  tenant  make  improvements  after  sued  for  the  ^^t,  3.  * 
recovery  of  the  land,  and  it  is  recovered,  he  is  not  entitled   Con. 
to   a   deduction   therefor ;  and  a  mortgagee  can   only  keep  2  Pick.  608, 
in  repair.     The  improvement  was  digging  a  well  deeper  and  S."?®*'  ^' 
new  building  it  by  a  mortgagee. 

^19.  It  is  best  for  the  lessor  of  the  pit.  in  ejectment,  to 
bring,  in  his  own  name,  trespass  for  the  mesne  profits^  especially 
if  the  tenant  received  them  before  the  demise,  as  the  nominal 

[lit.  can  recover  only  those  received  after  it.     In  fact  the  pit's, 
essor,  and  the  tenant  in  possession  are  the  real  parties.     See 
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Vol.  IV.   sect.  G  ante  ;  see  ch.  172,  a.  6,  s.  16  ;  see  6  Cowen,  33,  effect 
Ch.  132.   of  a  writ  of  error. 

Jlrt,  8.  ^^  ihe  pit.  recover  on  a  writ  of  entry,  liis  seisin,  this  is  no 

Con.       evidence  he  is  entitled  to  the  mesne  profits  for  the  reason  Ibl- 
y^'s^,-.^^     lowing. 

<^  20.  Trespass  quare  clausum  fregit^  is  brought  solely  for 
an  injury  to  the  pit's,  possession  ;  hence  clearly  he  must  shew 
possession^  in  order  to  recover ;  this  he  does  in  quiment^  that 
respects  only  possession  by  the  confession  of  entry.  But  in  ar  writ 
of  entry ^  which  respects  only  the  seisin^  if  the  pit.  recover,  he 
recovers  only  that,  and  this  affords  no  proof  an  injury  to  his  po$~ 
session  ;  hence  it  follows  the  pit.  to  recover  in  trespass  the 
mesne  profits,  must  first  prove  his  possession,  actual  or  construc- 
tive, by  his  entry  ;  and  then  his  being  ousted,  by  the  deft,  or  one 
under  whom  he  claims.  So  far  the  ph.  can  recover  damages 
for  the  ouster  only.  To  recover  for  the  wrong  from  its  com- 
mencement, he  must  regain  possession  by  action  or  reentry ; 
having  done  this,  the  law  aids  by  a  sort  of  fiction,  which  stip- 
-  poses  him  in  possession  the  whole  time  of  the  injury,  and  be 
sues  in  trespass  with  a  continuando.  When  the  pit.  has  entered 
and  regained  possession,  whoever  in  the  mean  time  takes  the 
rents  and  profits,  takes  them  wrongfully.  And  see  Liford's 
case^  11  Co.  51,  s.  2,  s.  11,  ante;  9  Johns.  R.  27,  Case  r. 
Shepherd  ;  11  Mass.  R.  519,  Starr  v.  Jackson  ;  9  Johns.  R. 
61. 

§  21.  But  it  is  sufficient  if  the  demandant  in  his  writ  of  entry, 
count  on  his  own  seisin,  prove  it  and  recover ;  but  if  he  counts 
on  the  seisin  of  his  ancestor  and  the  ouster  of  him,  the  wrong 
dies  with  him  :  If  in  abatement,  intrusion  or  deforcement,  he 
shews  no  seisin.  In  such  cases  the  pit.  must  make  an  entry,  if 
he  have  a  rigiit  to  enter,  and  consider  himself  as  ousted,  and 
prove  his  entry  and  deforcement,  recover  and  in  order  to  have 
trespass  for  the  mesne  profits.  Bona  fide  purchaser  allowed  his 
permanent  irnprovements. 

§  22.   In  Liford's  case  \hQ  feoffee  of  the  disseisor  coming  in 
4  Cowen,  168.  j^  ^^^i^^  j^^  jg  ^^^^  liable  in  trespass  for  the  mesne  profits.    Same 

in  New  York.  3  Caines.  261,  Case  v.  De  Gow  ;  12  Mass.  R. 
46,  Fletcher  v.  McFarland.  But,  2  Pick.  R.  473,  Emerson  v. 
Thompson,  1  Pick.  87,  Wilder  v.  Houghton. 

In  fact  if  the  pit.  has  no  right  to  enter  and  take  possession, 
he  tins  no  claim  to  the  mesne  profits,  as  then  the  legal  right  of 
possession  is  in  xhe  other  party.  And  if  the  pit.  have  a  right 
to  enter  and  take  possession,  and  does  not  do  so,  it  is  his  own 
fault,  and  it  is  doubtful  if  the  pit.  has  any  right  to  the  mesne 
profits  in  law  or  equity,  except  to  those  that  accrue  after  he 
gains  possession  ;  and  5  Cowen,  261,  264,  408,  410. 
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iiSTjITES  FOR  YEARS,  AT  WILL.   SUFFERANCE,  AND  OTHER 

CHATTEL  INTEREST. 


Jlri.  U 
Con* 


2  BT .  H.  Rep.  250 — ^252.  A  term  for  nine  hundred  and 
eigbtjSve  years,  passes  in  a  will,  under  the  expression  personal 
estate.  Rjt,  2  N.  H.  Rep.  387,  a  term  for  years  may  be  ai>- 
praised  and  set  off  on  execution. 

The  minutes  of  a  lease  contained  these  words — *  It  is  stipu-  ^^     .     « 
lated  aid  conditioned  that  the  said   G.  G.  shall  not  underlet.' Ryiand,  694. 
Held,  this  created  a  condition,  on  the  breach  of  which  the  lessor 
had  ejectment,  thoueh  tliere  was  no  clause  of  reentry. 

Trespass  quare  dawtum  fregii,     April,  1819,  Paige,  as  one    Art.  2. 
Bond's  agent,  by  parol,  leased  to  the  pit.  some  land  and  a  dwell-        Cqj^^ 
inghouse  on  it,  for  one  year,  reserving  rent.     The  pit.  went  i  Pick.  R,  43- 
into  possession,  and,  Sept.  30,  1819,  Paige,  aided  by  the  other  ^^»  ^^J^^  ^• 
defts.  forcibly  entered  the  house,  without  the  consent  and  against  ^^ 
the  pit's,  will,  and  removed  the  pit's,  wife  and  property  diere- 
frora  into  the  highway,  Sept.  17th  or  20th,  Paige,  as  Bond's 
agent,  gave  notice  to  the  pit.  to  quit.     Held,  by  the  stat.  1783, 
ch.  37,  s.  1,  all  parol  leases  have  the  effect  of  leases  at  will 
only  :  2.  A  tenant  at  will  is  not  entitled  to  notice  to  quit :  3. 
But  he  is  to  be  allowed  a  reasonable  time  to  remove  his  family 
and  property :  4.  What  is  a  reasonable  time  is  a  question  of 
law  :  5.  It  seems  in  such  case  the  door  must  be  open  or  partly 
open  :  6.  The  judge  who  tried  the  cause  thought  ten  days  were 
sufficient   notice ;  a  majority  of  the  court  thought  otherwise. 
See  ch.  178,  a.  33,  s.  13,  Coffin  v,  Lunt.     Opinion  of  Putnam 
J.  2  Pick.  R.  71-79,  in  Ellis  v.  Paige,  fee. 

§  12.  But,  16  Mass.  R.  443-446,  Johnson  v.  Carter,  tres- 
pass quare  dausumfregit.  Held,  1.  If  the  deft,  plead  a  license, 
and  issue  is  joined,  evidence  that  proves  a  lease  will  not  sup- 
port the  plea  :  2.  A  license  from  a  guardian  to  occupy,*  &c.  the 
land  of/ his  ward,  expires  at  the  ?;uardian's  death. 

§  2  con,  A  leases  cattle  to  B  for  years,  to  be  taken  back  Art.  3. 
within  the  term  by  A  if  he  think  them  not  safe  in  B's  hands.  Con, 
A  cannot  reclaim  them  without  notice  :  2.  If  seized  on  execu- 
tion against  B,  A  cannot  have  replevin  within  the  term,  as  he  has 
no  right  to  the  possession  :  3.  Leave  to  amend  is  granted  at 
the  court's  discretion,  so  ho  bill  of  exceptions  lies  ;  was  reple- 
vin for  a  cow  and  a  pair  of  steers,  against  a  deputy  sheriff. 
Plea  the  property  of  the  cow  was  in  one  Benj.  Read,  and  of 
the  steers  in  one  Leon  Read.  Traversed  and  issue.  Even 
trover  requires  the  immediate  right  of  possession.  Ward  t% 
Macauley,  ch.  77,  a.  8,  s.  18 ;  ch.  172,  a.  1  ;  Gordon  v.  Harper, 
rh.  77,  a.  6,  s.  1  ;  a.  9,  s.  33. 
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VoL.iV.        ^10  con.     ir  a  joint  tenant  or  tenant  in  common  sui  for 

Ch.  133.  the  whole,  shall  not  be  nonsuited,  if  entitled  to  leas,  but  recover 

Art.  4.     the  part  to  which  he  proves  title.     1  McCord,  161 ;  3  Bay 

Con.        467-461. 

s^ps^^^^^/        ^  15.  So  a  condition  of  reentry,  in  a  deed  or  lease,  iswair* 

2  N.  H.  Rep.  ed  by  continuing  to  treat  the  grantee  or  lessee  as  before  the 

iS'  ^^^"^  breach.     Trespass  quare  clausnm  fregit  against  the  dtfu  (o€ 

^  Brickett.  ^     taking  away  garden  vegetables,  September  9,  1818.    Plea^ 

not  guilty.  The  ph.  owned  the  close,  and  April  1,  1817^ 
leased  it  for  five  years  to  the  deft.,  at  $50  rent,  a  quarter,  * 
and  he  gave  twenty  notes  to  pay  the  rent,  &c.  Condilion»  oo 
failure,  to  pay  at  any  time,  be.  the  ph.  might  reenter  and  the 
lease  be  void.  Deft,  entered,  and  remained  in  posseasioo  til) 
August  17,  1818,  when  he  quitted  ;  and  a  quarter's  rent  due 
in  July  1818,  not  being  paid,  the  pit.  took  possession  of  tbe 
bouse  and  held  for  non  payment  of  tbe  rent.  No  proof  be 
demanded  it  when  it  became  due,  or  on  the  premises.  Be-^ 
fore  September  9,  the  deft,  paid  said  quarter's  rent  due  m 
July,  and  the  pit.  accepted  it,  and  gave  up  the  note.  Sic. 
Judgment  for  the  deft,  on  the  ground  that  acceptance  of  tbe 
rent  before  or  after  reentry  for  condition  broken,  is  a  waiver 
of  the  breach  for  which  is  the  reentry.  Qtkcrie,  is  not  the 
distinction  the  acceptance  of  rent  accruing  after  tbe  forfeiture. 
See  ch.  178,  a.  14,  s.  17.,  and  art.  33,  and  many  authori- 
ties there  cited  and  referred  to.  As  the  court  waived  the 
want  of  a  demand  of  the  rent  due  in  July,  tbe  case  turned  on 
the  efiect  of  accepting  it^  after  the  forfeiture  accrued  and  after 
reentry  therefor,  and  after  the  lease,  by  the  terms  of  it,  had 
become  void.  As  every  act  of  the  pit.  related  to  rent  accrued 
before  the  forfeiture,  and  in  no  sense  to  rent  accrued  afier^ 
there  does  not  appear  anything  done  to  restore  a  lease  forfeited 
and  ex  vitermini  become  void.  The  ph.,  by  accepting  the  rent, 
only  admitted,  when  it  accrued,  the  lease  existed,  and  had  he 
accepted  rent  accruing  after  the  forfeiture  no  doubt  he  had 
waived  it,  for  thereby  be  must  have  admitted  the  lease  contin- 
ued. It  is  by  no  means  the  same  thing  to  accept  such  rent 
before  reentry  and  after. 


CHAPTER  CXXXIV. 

ESTATES  IN  COMMON. 


Art.  1.  ^11  con.  Where  parties  purchase  an  esisite  jointly  for  the 

Con.  purposes  of  their  trade,  it  is  in  equity  an  estate  in  common^  in 

England  ;  and  in  Virginia,  where  theyu^  accrescendi  is  abolish- 
ed ;  it  is  so  at  law  as  well  as  in  equity.  2  Rand.  183-189. 
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§  14.  Writ  of  entry.     The  pits.,  the  inhabitaots  of  the   Vol.  IV. 
towns  of  Rehoboth  and  Seekonk  claimed  as  tenants  in  com-  Ctt.  134. 
mon.     Held,  they  could  not  join  in  this  writ :  2.  Where  one     Art.  2. 
town  alone  has  right  the  court  will  allow  the  name  of  the  other      Can. ' 
to  be  struck  out :  3.  The  grant  of  the  herbage  or  feed  does    s,^s^^^ 
not  grant  the  soil  so  as  to  support  this  action  :  4.  The  proprie-*^  ^^^'  ^'  *** 
tors  of  common  laud  voted  that  the  income  of  it  should  be"     ' 
devoted  to  the  support  of  a  school  in  the  town  wherein  it  lay, 
and  that  it  should  be  leased,  from  time  to  time,  forever,  by 
the  selectmen.     Held,  this  was  a  grant,  and  that  the  proprie- 
tors could  not  rescind  their  vote.     Hunt,  deft. 

§  9  con.   1  N.  H.  Rep.  42^3.  Nor  can  one  share  be  set  Art.  6. 

off  on  execution   by  metes  and  bounds ;  and   12  Mass.  R.    Can^ 
348-474. 

§  14.  17  Mass.  R.  282-288,  held,  one  tenant  in  common 
may  make  a  valid  lease  for  a  year  of  a  specific  portion  of  the 
common  property  ;  if  by  parol,  it  gives  an  estate  at  will  only. 


CHAPTER  CXXXV. 

ESTATES  IN  REMAINDER  AND  REVERSION. 

^  4  con.  A  limitation  over,  after  an  indefinite  failure  of  ^t*  3* 
issue  in  tlie  first  taker,  is  a  contingency  too  remote  and  void.      Con. 
4  Rand.  547-563. 

^  6  con.  2  Jacob  &  W.  81-92,  Marquis  Cholmondeley  i;.  Art.  5. 
Lord  Clinton,  held,  1.  If  the  time  in  which  a  renminder  in  a  Con. 
deed  is  to  vest,- is  not  ascertained  by  the  limitation  itself,  it 
vests  immediately  in  consequence  of  the  legal  presumption 
in  favor  of  vested  estates ;  but  that  presumption  may  be  rebut- 
ted or  controlled  by  the  intention  collected  from  the  recital  or 
any  other  part  of  the  deed  :  2.  Where  a  limitation  in  a  deed 
is  perfect  and  complete,  it  cannot  be  controlled  by  inUmtion 
collected  from  other  parts  of  the  deed  :  3.  An  imperfect  limi- 
tation must  be  construed  by  the  meaning  and  intention  col- 
lected from  the  whole  of  the  deed  taken  together  :  4.  In 
construing  a  deed,  legal  presumption  can  only  prevail  in  the 
absence  of  a  contrary  intention,  or  where  that  is  not  manifest- 
ed with  sufiiicient  clearness  :  5.  Words  of  description  are  to 
be  construed  according  to  the  intention,  if  clearly  manifested 
on  the  face  of  the  deed,  though  contrary  to  their  correct  tech- 
nical meaning.  P.  113.  6.  The  effect  of  a  limitation  in  a 
deed  which,  taken  by  itself,  would  prima  facte  create  a  vested 
remainder,  will  be  construed  and  controlled  by  a  contrary  in- 
tention clearly  manifested. 

VOL.  iz.  53 
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Vol.  IV.        §  14.  Where  a  husband  conveys  the  property  of  bis  wife 

Ch.  135.  with  warranty  against  the  claims  of  himself  and  his  heirs,  bis 
^rt.  5.     children,  deriving  title  from  their  mother  will  not  be  affected 
Con.       by  the  warranty.     The  doctrine  of  collateral  warranty  exam- 
v«^v-^    ined,  but  imperfectly.    2  Rand.  549-562. 

Art.  6.  §  ^  ^o^'  'I'he  American  cases  are  but  very  few,  in  which 

Con.  powers  are  created,  especially  in  relation  to  the  statute  of  uses. 

As  one  proof,  as  late  as  the  year  1823,  the  industrious  Ameri- 
can editor  of  Sugden  on  Powers  found  American  cases  only 
for  a  few  notes,  in  all  about  two  hundred  lines ;  and  the  few 
American  decisions  to  be  found  on  this  subject,  are  by  no 
means  uniform  in  relation  to  estates,  and  it  is  to  be  hoped  we 
may  never  run  into  the  almost  total  uncertainty  of  the  Englisb 
land  titles,  growing,  in  a  great  measure,  out  of  created  powers 
in  deeds,  wills,  fines,  he.,  of  appointments  and  limitations  to 
uses  and  in  trusts^  8lc.,  and  out  of  the  revocations  there- 
of. For  the  justness  of  this  remark  we  may  safely  appeal 
to  Powell,  Sugden,  be.,  to  English  decisions  in  the  last 
seventy  or  eighty  years,  and  to  numerous  acts  of  parliament 
found  necessary  to  disentangle  and  confirm  private  titles. 

'  Powers  are  never  imperative ;  they  leave  tbe  act  to  be 
done  at  the  will  of  the  party  to  whom  they  are  given.  Trusts 
are  always  imperative,  and  are  obligatory  on  the  conscience  of 
the  party  trusted,*  said  Lord  C.  J.  Wilmot,  Wilm.  23.  This 
well  settled  rule  does  not  hold  where  powers  are  in  the  nature 
of  trusts  or  blended  with  them.  1  W.  Bl.  123  to  186,  Bur- 
gess V,  Wbeaie,  and  cases  cited.  3  Ves.  Jr.  513-515, 
Warneford  v.  Thompson  ;  3  East,  553-568,  Hiltbn  r.  Ken- 
worthy,  and  cases  cited.  When  a  power  is  in  the  nature  of  a 
trust,  see  5  Ves.  Jr.  362-368,  Spencer  r.  Spencer,  and 
cases  cited  ;  8  Ves.  Jr.  574  ;  4  Ves.  Jr.  708-719  ;  2  Ves. 
Jr.  529. 

6D.&E.396.  §  4  con,  21  H.  8,  c.  4,  provided  if  lands  be  devised  to  be 
sold  by  executors,  and  part  refuse  to  be  executors,  all  sales  by 

Dyer,  177.  those  who  accept  shall  be  valid,  &c.  Cestui  que  use,  before 
the  statute  of  uses,  devised  that  A,  B,  and  C,  his  feoflTees, 
should  sell  the  land  :  A  died.  Held,  the  survivors  could  not 
sell.  Quere,  if  their  proper  names  had  been  omitted,  and 
they  named  only  feoflees.  Many  cases  cited  ;  and  1  Cro.  E. 
26,  Leo  V.  Vincent.  Five  sons-in-law  empowered  to  sell 
(proper  names  omitted  :)  one  died.  Held,  the  four  surviving 
could  sell.  One  reason  the  four  still  answer  the  description, 
sons-in-law,  in  the  plural  number,  and  they  had  but  a  bare 
authority.  And  Cro.  C.  382,  Howell  v.  Barnes,  was  a  devise  of 
lands  to  wife  for  her  life,  remainder  to  be  sold  by  his  executors, 
named  them,  W.  Clerk  and  R.  Chesley.    Clerk  died.    Held, 
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1.  The  executors  had  but  a  bare  authority  :  2.  That  Chesley    Vol.  IV. 
could  sell.     Some  cases  otherwise,  as  Dyer,  219 ;  1  Barn.  &  Ch.  135. 
Aid.  608.     The  American  cases  generally  agree  with  Howell     jirt.  6. 
and  Barnes.     See  cb.  29,  a,  4,  s.  1  ;   13  Ves.  Jr.  576  ;  10       Con, 
East,  158. 

Where  an  appointment  is  made,  in  pursuance  oF  a  general  4  Rand, 
power,  not  prescribing  the  mode  of  appointment,  it  must  be  ^''^' 
made  in  such  a  way  as  would  pass  the  title,  if  the  property 
belonged  to  the  person  making  the  appointment.  A  naA:eJpp-<^-697. 
power  given  by  law  to  an  officer,  or  other  person,  must  be 
strictly  pursued,  and  especially  if  a  forfeiture  be  involved,  anjd 
he  who  acts  under  the  power  must  show  he  has  exactly  pur- 
sued it,  and  that  an  officer,  or  other  person,  has  exactly  exe- 
cuted it. 

<^  13  eon.  When  an  action  is  done  by  a  povoer^  it  wti^t .  op- ^ JP^<*- ^®^^~" 
pear  J  ^c. ;  as  where,  1744,  the  general  court  empowered  a  E^'^pjon  "  *' 
committee  to  sell  lands,  which  by  deed  tbey  sold  to  twenQr 
purchasers,  &c.,  this  deed  appeared  on  the  face  of  it  to  be 
made  under  a  power,  be*  that  was  matter  of  record.  Held, 
the  deed  was  not  admissible,  however  ancient,  as  evidence  of 
tide  to  land,  without  the  power  or  an  attested  copy  of  it. 

^21  eon.  What  is  a  power  coupled  toith  an  interest  9  This 
question  often  occurs,  and  is  not  easily  answered  in  many  cases. 
To  constitute  such  a  power  there  must  be  an  interest  in  the 
thing  itself,  and  not  merely  in  the  execution  of  the  power :  a 
power  so  coupled  survives  him  who  gives  it.  A  has  property, 
as  a  vessel,  in  him,  he  gives  a  power  to  B  ;  now  the  property 
riemains  in  A,  unless  it  be  conveyed  with  the  power,  and  can 
pass  out  of  him  only  by  an  act  in  his  name ;  and  it  the  property 
remains  in  A  till  his  death,  the  law  passes  it  to  bis  representa- 
tives, and  B  cannot  convey  it,  by  the  power,  without  doing  it  in 
A^s  name^  and  as  his  act  per  aliumy  this  cannot  be  done  after 
he  is  dead,  and  the  power,  and  the  vessel  are  not  coupled, 
united,  or  connected,  but  remain  separate.  A  owes  C  a  debt, 
and  conveys  his  vessel  to  B,  with  power  to  sell  her,  and  pay  C 
the  debt,  then  the  power  and  the  property  couple,  and  unite  in 
B,  and  he  may  sell  her  in  his  own  name,  after  A's  death,  and 
the  property  being  thus  in  B,  does  not,  on  his  death,  pass  to  bis 
representatives.  B  sells  in  his  own  name,  as  principal,  but  ap- 
plies the  proceeds  according  to  the  power  and  trust,  he  receives 
from  A,  and  sells  in  his  own  name,  but  in  pursuance  of  power, 
limiting  the  property  as  to  pay  all  A's  debts,  or  specified  ones, 
&c. :  this  is  every  day's  practice.  But  for  B  to  sell  and  con- 
vey in  hii  own  name,  and  in  his  own  act,  it  is  clear  the  property 

jnusi  pass  from  A  in  his  lifetime,  to  vest  in  B  :  if  not  so,  clearly,      ^ 

B  to  convey,  roust  exercise  and  use  the  power  A  gives  bimi  m 
A's  name,  to  pass  the  property  from  A  to  the  purchaser.  .' 
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Vol.  IV.    never  can  be  done  after  A  is  dead.     The  principle  is  otherwise 
Ch.  135.    ^s  ^^  testamentary  powers  :  as  if  A  bequeath  property  to  B,  to 
Art.  6.      psy  -^^s  debt,  the  law  passes  the  property  to  ti  for  this  purpose, 
Cofi^        and  he  is  only  to  state  and  show  the  devise  or  bequest. 

Authorities,  Hunt  v.  administrators  of  Rousmanier,  ch.  15, 
a.  4,  s.  19,  especially,  and  that  chapter  generally ;  so  this  a.  6, 
generally ;  Litt.  1.  1,  ch.  7,  s.  66  ;  6  Com.  D.  1 ;  Willes's  R.  103 
-106,  Combe's  case,  9  Co.  76  ;  2  Wood's  Con.,  Appoiotmeots ; 
Willes's  R.  663-571,  Co.  Litt.  52,  6;  ch.  112,  a.  5,  8.  6, 
Bergen  V.  Bennett;  Sugden's  Vendors,  481 ;  Mitchel  «.  Eades, 
Prec.  in  Ch.  125. 

^  28  con.  And  how  the  words  among  children  mutt  be  con- 
strued.  A  empowered  his  widow  to  dispose  of  certain  slaves 
among  his  children^  as  she  should  think  proper.  Held,  she 
could  not  give  all  to  one  child,  nor  wholly  exclude  any  one,  nor 
give  any  to  grandchildren.  T^at  equity  avoids  any  kppoinUDent 
not  in  conformity  to  this  principle,  and  gives  the  property  among 
the  children  and  their  representatives:  Hudson  «.  Hudson's 
administrator,  6  Munf.  352,  and  374  }  2  Call,  520  ;  so  in  tbe 
English  books,  every  child  roust  have  a  share  ;  2  Ves.,' Jr.,  529 
-533,  Malim  v.  Keighly  ;  1  Eq.  Ca.  Abr.  404,  405 ;  2  Vesi., 
Jr.,640,  5  Ves.,  Jr.,  849-862,  Kemp.  t;.  Kemp ;  and  liiust  be 
substantial,  not  an  illusory  share :  I  P.  W.  149;  2  Vem.  513: 
but  other  words  may  exclude  one  or  more,  as  1  D.  &  E.  432- 
440,  Swift  V.  Oregson;  5  Ves.,  Jr.,  218;  AmbL  660,  ch.  135; 
^31  con.  Though  long  doubted,  it  is  now  settled  that  a  feme 
covert  may  execute  a  power  given  to  her  when  sole  :  Rich  9. 
Beaumont,  3  Bro.  P.  C.  308;  3  Atk.  711;  2  Ves.  64-191  ; 
1  Ves.  303 ;  see  s.  49  ;  Ambl.  468,  Wright  v.  Eng]es6etd ; 
Ambl.  474,  565,  627  ;  2  D.  &6  E.  684 ;  but  ^tiare  if  she  was  a 
minor,  or  if  any  minor  can  so  execute  unless  a  mere  instrument : 
3  Atk.  710;  Stra,  604;  not  a  power  appendant ;  Hearle  v. 
Greenbank,  3  Atk.  695  ;  and  1  Ves.  248 ;  this  involves  his  in- 
terest ;  but  a  power  strictly  collateral  does  not.  Before  the 
statute  of  us^s  a  minor  could  not  direct  his  trustee  to  dispose  of 
the  use,  and  the  act  gives  him  no  new  powers. 

1  Jacob  &  w.       <^  33  con.  A  devise  to  the  testator's  widow  for  life,  to  be  by  her 

divided  among  such  of  her  children  and  their  issue,  as  should  be 
surviving  at  her  death.  She,  by  will,  appointed  a  share  to  each 
of  the  surviving  children  of  the  testator,  or  in  case  of  their 
deaths,  to  their  children  respectively,  and  another  share  to  the 
children  of  a  deceased  child.  Held,  this  power  was  well  exe- 
cuted :  p.  189,  power  to  sell,  &c.,  and  p.  196 :  if  one  be  em- 
powered to  sell,  not  implied  the  executor  has  the  power. 

2  Jtcob  &  w.      A  bequest  of  £500  to  A,  for  her  life,  and  at  her  decease  to 
43i_434.        divide  it  in  portions,  as  she  shall  choose,  to  her  children,  and 

if  she  should  die  before  the  testatrix,  to  be  equally  divided 
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imong  lier  children.  Held,  A's  children  living  at  ber  deaths  Voi..  V. 
nere  the  only  objects  of  the  power,  and  as  such,  entitled  to  a  Cb.  135. 
'share  lapsed  by  the  death  of  a  child  to  whom  it  had  been  ap-  Art.  ft. 
Ipoinied  :  2.  A  power  to  appoint  the  proportions  in  which  defi-  Con. 
Tiite  objects  are  lo  take,  tacitly  includes  a  gift  to  them  in  default  ^-^  ^' 
of  appointment. 

§  42  con.  Sudgen  on  Powers,  45-48.  He  seems  to  view 
powers  appendant  and  appurtenant,  as  the  same ;  also  powers 
eoUatrrat  and  in  groit  the  Rame.  Sundry  cases  in  which 
^wers  may  be  suspended,  extinguished,  or  merged  :  see  Sug- 
den  on  Powers,  49  to  96 ;  the  cases  involve  very  nice  distinc- 
'tions,  and  much  uncertainty ;  and  pages  560  to  582,  Ed.  IB23; 
-tee  Beckett's  case,  2  Rol.  Abr.  262  ;  Lane's  R.  118  ;  Sug- 
'den  on  Powers,  312  to  322. 

§  45  con.  Where  powers  may  mtrge  or  not :  see  several 
(iases,  Sugden  on  Powers,  81  to  96  ;  especially  Maundrell  r. 
MaundrelT,  7  Ves.,  Jr.,  567 ;  Goodill  o.  Brigham,  1  Bos.  & 
■P.  192-198  ;  Clerc's  case,  6  Co,  18,  19  ;  Ticlner  o.  Tickner, 
-3  Atk.  742  ;  Roach  v.  Wadham,  6  East,  289  to  306  ;  3  Yea., 
■Jr.,  650  to  684,  Cave  ».  Holford  ;  Cross  o.  Hudson,  3  Bro. 
'C.  C.  30  ;  Abbott  e.  Burton,  II  Mod.  181-185  :  in  this  case, 
after  various  decisions  and  opinions  are  considered,  the  best 
'hile  seems  to  appear,  that  is,  that  a  remainder  limited  to  a  ftma 
covert  in  fee,  with  a  power  to  her  during  the  coverture,  to  dis- 
j)Ose  of  it  as  she  should  think  fit,  was  a  valid  limitation,  and  that 
the  power  was  not  merged,  but  might  be  legally  exercised. 
The  power  not  being  executed,  the  heir,  on  the  part  of  his 
mother,  recovered  her  old  remainder  in  fee  :  but  had  the  power 
been  executed,  it  is  plain  the  heir  on  the  pert  of  the  father  would 
'have  recovered  the  estate  created  under  the  power.  Hence, 
'her  power  to  limit  was  not  absorbed  in  her  old  estate  1n  fee. 


CHAPTER  CXXXVI. 

FORFEITURES,  fce. 


§  11,  Ejectment  for  one  fourth  of  the  south  part  of  kit  No.  Art.  4. 
10,  in  Glen's  purchase.     The  deft,  gave  evidence  to  show  that    Con. 
certain  lands  of  David  Colden,  under  whom  the  P'*'*- lessor  ^"^^ 
claimed  title,  were  forfeited  by  an  act  of  auunder.     Held,  this  587^.^99.      ' 
was  prima  facie  evidence,  that  the  title  to  the  premises  in  ques- 
tion, was  once  In  David  Colden ;  and  that  the  pit.  might,  with- 
out farther  proof  of  title  in  David  Colden,  proceed  to  deduce  a 
title  from  him:  2.  Where  an  act  for  vesting  certain  lands  of  David 
'  Colden,  in  C.  Colden,  referred  to  a  location  and  enumeration  of 
lands  of  David  Colden,  made,  Sic.,  and  delivered  to  the  com-. 
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Vol.  IV.  niissioners  of  forfeitures,  and  directed  them  to  be  appraised  by 
Ch.  136.  ^uc'>  persons  as  the  commissioners  of  forfeitures  should  appoint, 
Jlrt  4.  ^^^  ^'>6  appraised  value  to  be  paid  either  to  the  commissioners 
Con.  ^^  treasurer,  be.  Held,  that  as  against  the  State,  the  location 
«,^.v-^^  AD^  enumeration  thus  adopted  by  the  act,  are  conclusive  that 
the  lands  mentioned  in  them,  once  belonged  to  David  Colden  : 
3.  An  exemplification  of  the  certificate  of  tlie  appraisers,  filed 
in  the  treasurer's  office,  having  an  endorsement  bv  tbe  treasurer 
upon  it,  that  the  original  had  been  delivered  to  C.  Coldeo,  de- 
ceased, and  it  being  shown  that  it  could  not  be  found  among 
his  papers,  was  held  admissible  in  evidence,  though  it  was  tbe 
exemplified  copy  of  a  copy :  4.  This  copy  having  been  furnish- 
ed by  the  commissioners  to  the  treasurer  for  her  kiformatioo, 
and  his  guide,  under  the  act  for  vesting  the  land  in  (Coldea) 
may  be  regarded  as  an  original  for  some  purpose,  and  especially 
as  against  the  State,  the  treasurer  having  endorsed  on  it  all  be 
did  under  it :  5.  Where  a  State  officer,  as  the  treasurer,  does 
an  act  which  would  be  a  violation  of  his  duty,  unless  certain 
terms  and  conditions  had  first  been  performed  by  an  individual, 
as  between  the  State  and  the  individual,  such  performance  shall 
*  -  be  deemed  prima  facte^  to  have  taken  place :  6.  Tbe  said  act 
of  April  21,  1787,  vested  said  estate  of  David  Colden  in  Cad- 
wallader  Colden,  in  trust  for  the  children  of  David  Coldon, 
with  power  to  sue  mortgages,  be.,  and  on  certain  conditions ;  as 
to  pay  the  appraised  value,  and  deliver  on  oath,  certain  papers, 
he.  The  court  thought  there  was  sufficient  evidence  to  prove 
the  conditions  had  been  performed,  so  that  a  conveyance  from 
the  trustee  to  the  cestui  que  trusts^  was  to  be  presumed  from  the 
circumstances  in  the  case,  if  necessary  to  vest  the  tide  in  them. 
Jackson  ex  dem.  Swartout  b  wife  v,  Johnson.  The  same  v. 
Brainard,  5  Cowen,  74  to  106;  the  same  forfeiture  and  points 
generally.  An  estate  in  trust  not  to  use  :  see  Adverse  Possession. 
Art.  9.  If  an  execution   be  levied  on  goods  of  the  same  character 

Con.  ^^*^^  those  attached,  and  which  were  turned  out  to  the  creditor 

2  N.  H.  Rep.  by  the  attaching  officer,  instead  of  those  attached,  the  attaching 
87.  officer  is  discharged  from  any  further  liability  to  the  creditor. 

§  2.  JVew  York, — as  to  what  may  be  seized  and  sold  on  ex- 
ecution: growing  wheat,  sec  a.  IG,  s.  16,  bank  bills  or  money, 
and  everything  belonging  to  the  debtor  of  a  tangible  nature, 
except  mere  choses  in  action,  and  articles  expressly  exempted 
by  the  statute,  may  be  taken  and  sold  under  an  execution  ;  17 
Johns.  R.  351 ;  12  do.  395  ;  so  the  estate  of  cestui  que  trust 
by  implication,  a.  19,  s.  1. 

Personal  property  is  bound  by  the  execution  from  the  time 
it  is  delivered  to  the  shcrifT:  Cresson  v.  Stout,  17  Johns.  R. 
116;  19  do.  345;  levied  on  or  not,  an  after  sale  of  them 
by  tbe  debtor,  is  void :  Lambert  t^.  Paulding,  18  Johns.  R. 
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311 ;  and  a  person  in  possession  of  land  under  contract  for  the     Vol.  V. 
purchase  of  it,  has  an  interest  in  it  that  may  be  sold  on  execu-  Oh.  L'IO. 
tion :  Jackson  v.  Scott,   1 8  Johns.  R.  94 ;   things  exempted,     i^ri.  9. 
18  Johns.  R.  400 ;    14  do.  434  :  Rye  growing  may  be  levied       Can. 
on,  17  Johns.  R.   128:    each  farm,  &c.,  must  be  described    v^^>*v-^ 
by  itself;  18  Johns.  R.  355,  a.  16. 

§  3.  Where  the  creditor  in  the  execution  bid  off  the  debtor^s 
goods,  the  sheriff  may  deliver  them  to  him  without  receiving 
the  money,  and  if  the  judgment  be  reversed,  the  sheriff  is  not 
h'able  ;  19  Johns.  R.  84 ;  but  liable  if  sold  to  a  third  person 
for  the  sales ;  do.  298.  But  if  there  be  a  dispute  among  credi-^^*^^*  ^ 
tors  as  to  which  is  entided  to  the  amount  of  the  sales,  the  sheriffRug,cn»! 
may  refuse  a  creditor's  bid,  unless  he  pays.  Gibbs. 

^  3.^  But  2  N.  H.  Rep.  298,  299,  Churchhill  v.  Warren,  a  Art.  13. 
mere  seizure  of  property  on  execution  does  not  devest  the  pro-  Con. 
perty  of  the  judgment  debtor :  but  if  sufficient  against  one 
joint  and  several  debtor,  and  the  property  is,  before  sale,  re- 
turned by  agreement  of  parties,  this  constitutes  no  bar  to  a  re- 
covery against  the  other  debtor.  Many  cases  both  ways  cited ; 
and  pp.  432-435 :  see  14  Mass.  R.  378. 

If  there  be  inherent  defects  in  the  levy,  or  the  land  is  too 
high  valued,  the  creditor  may  waive  the  levy  or  extent  any  time 
bgbre  acceptance  of  the  land,  but  not  after  he  has  received 
seisin  from  the  officer.  The  extent  accepted  is  a  statute  pur- 
chase by  the  creditor,  of  the  debtor's  estate  levied  on.  If  the 
officer's  return  had  no  date,  it  is  presumed  to  refer  to  the  date 
of  the  appraisement,  decided  in  debt  on  a  judgment,  and  in  a 
case  stated.  The  creditor  accepted  livery  of  seisin  in  full  satis- 
faction of  his  execution.  Held,  he  was  bound,  and  could  not 
sue  the  judgment  though  the  levy  was  never  returned  or  re- 
corded, and  though  the  debtor  immediately  on  the  livery,  re- 
entered and  occupied,  and  then  sold  the  land  :  Gorham  v. 
Blazo,  2  Greenl.  232-239  ;  several  Massachusetts  cases  cited. 

To  debt  on  judgment,  the  deft,  pleaded  in  bar.  that  an  exe- 1  N.  H.  Rep. 
cution  issued  thereon,  which  was  extended  on  land  of  the  debtor,  871— ^rs. 
and  duly  returned.     Held,  the  plea  was  bad,  on  demurrer, 
because  the  deft,  did  not  allege,  also,  that  the  execution  was 
recorded  in  the  registery  of  deeds  before  it  was  returned,  with 
the  return  thereon :  depends  on  special  statute  provision.     The 
land  did  not  pass  to  the  creditor,  and  his  debt  remained  unsatis- 
fied, said  the  court,  though  it  appears  he  accepted  seisin  ;   and 
ch.  42,  a.  2,  s.  30. 
§  19  con.  Goods  sold  on  this  act  of  March  17,  1784,  on  execu- Art.  14. 
tion  must  be  completely  sold  in  the  four  days  after  seized  ;  there-    Con. 
fore,  where  the  officer  attached  for  A,  and  then  for  B,  and  on  A's  2  Pick.  R.  586 
execution  sold  on  six  months'  credit,  retaining  the  goods  as  se-"7**^»^y*'y' 
curity.     Held,  the  sale  was  void,  so  the  officer's  note  to  A  for  French  •  Pwm- 
the  amount,  and  B's  attachment  held  the  goods,  &ic.  ty  «.  French. 
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Vol.  V.  Tools  of  one's  trade  are  those  convenient  to  carry  oa  hi?  biH 
Ch.  136.  siness  for  himself  and  apprentices  in  the  usual  manner,  though 
Jlrt.  14.    ^^cy  carry  on  two  trades.     2  Pick.  R.  80-86. 

Con.  ^  ^0  ^^^'    I<^  ^^^  Hampshire,  it  has  beien  decided  that  an 

attorney,  if  a  *  reputable  freeholder,'  is  a  competent  appraiser 
of  land  to  satisfy  a  judgment  in  an  action  which  he  has  con- 
ducted.    The  statute  of  the  State,  stat.  103,  only  requires  an 
appraiser  to  be  a  '  reputable  freeholder,  and  resident  in  the 
county.'      The  most  interested  persons  in  the  county  may  an* 
Porter  &  al  v  *^®^  ^^'^  description.  In  Atherton  v.  Jones,  pp.  363--364,  held, 
BemD,i  N.H.I.  That  the  creditor  in  the  execution  being  a  justice  of  the 
Rep.  381-807.  peace,  may  swear  the  appraisers :  2.  That  the  officer's  return 
may  omit  to  state  that  the  above  oath  was  administered,  if  the 
fact  appear  from  the  certificate  of  the  justice  on  the  back  of  the 
execution  :  3.  If  several  separate  pieces  of  land  be  levied  oo, 
they  may  all  be  appraised  in  one  sum. 
8  Pick.  R.  382,     ^  ^*     Held,   1.  The  guardian,  (was  of  a  spendthrift,)  may 
Bond,  by  his    appoint  One  of  the  appraisers,  and  receive  seisin  in  beiialfof 
gMniian  v.      {^jg  ^gpj  ;  2.  It  is  enough  the  appraisers  view  the  land,  thougjh 
they  do  not  go  upon  it :  3.  If  several  piece?  of  land  be  levied 
on,  the  debtor  cannot  redeem  one  witliout  redeeming;  all :  4. 
It  is  not  necessary  to  make  a  several  appraisement  of  each. 

But,  2  N.  H.  Kep.  9,  a  store  situated  on  the  land  of  a  tl^rd 
person,  may  be  set  off  on  execution,  and,  p.  148,  if  ah  execu- 
Coofl  BaDk  V.    ^„  lie  extended  on  a  greater  interest  in  land  than  the  debtor 
"^   '  owned,  all  he  did  own  will  pass  by  the  extent. 

An  elegit  of  the  whole  is  void.     2  Bam.  and  Cres.  232. 
After  ^fi.fa.  has  been  levied,  the  pit.  cannot  withdraw  it,  and 
issue  a  ca.  sa.     3  Covven,  30.     2  Pick.  331,  confirms  art.  14, 
s.  31. 
2  Pick  U  ^  ^^'     ^^  officer  returned  on  an  execution,  against  a  tenant 

443,  CuuiD^    in  common,  that  he  had  delivered  seisin  of '  five  acres  and  one- 
&  ux,  V.         hundred  rods  of  land  on  an  average  value,  lying  in  common  and 
^  undivided  with  A  B  in  a  farm,  &c.  containing  one  hundred  and 

twentytwo  acres,  and  an  equal  proportion  of  the  buildings  there- 
on standing ;  said  farm  bounded,'  &c.  This  extent  was  sup- 
ported, the  portion  set  off  is  certain  enough.  If  the  appraiser  be 
interested  in  the  debtor's  favour,  he  cannot  object :  3.  If  the 
several  executions  mention  more  acres,  than  there  are,  they  are 
valid,  ,and  the  last  creditor  must  take  the  residue. 
8  Pick.  381—  ^  37.  And  execution  levied  on  land  must  be  returned  into 
©^PeUciT**"  the  clerk's  office  to  complete  the  creditor's  title;  but  if  returned 
before  offered  in  evidence  of  such  title,  it  is  sufficient,  though 
after  the  return  day.  No  time  is  fixed  in  the  statute,  1783,  c. 
57,  s.  2,  by  a  fair  construction  of  it.  •■ 

4  Pick.  243.        The  word  indifferent^  as  applied  to  the  appraisers,  means  the 
same  as  the  word  disinterested. 
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^  is.   The  effect  of  levies.    When  an  execution  is  extended    Vol.  V. 
on  land,  it  binds,  unless  defectiire  on  the  face  of  it  or  fraudu-  Cb.  136. 
lenti     But  an  action  lies  against  the  sheriff  for  a  false  return  in-    Jhi.  14* 
jurious  to  either  party.    The  levy,  &c*  is  valid  only  to  the      Coji* 
amount  of  the  debtor's  interest.     Hence,  if  on  more  latid,  or     \^*v-^ 
on  a  greater  interest  than  be  hasu  so  fails  for  the  surplus,  a  Qew2N.  H.  B«p. 
execution  can  be  had  by  a  scire  jadas  for  the  deficiency.     So  if  ^*^. rj^^** 
the  goods  levied  on  were  not  the  debtor's  property,  all  the  pro-^' 
ceedings  on  an  execution,  till  the  return  day*  relate  back  to  the 
commencement  of  the  proceedings.    The  levy  is  good,  UipugbP*  i^* 
the  personal  property  seized  be  sold  after  the  lapse  of  four  days 
from  the  seizure,  if  no  rights  of  third  persons  intervene^    The  p.  sol. 
levy  holds  though  the  debtor's  land  be  appraised  too  low  bv  mis*^ 
take.     His  only  remedy  is  to  redeem  it.    And  assumpsit  does 
not  lie  to  recover  the  amount  of  the  mistake.    To  make  the  p- 496. 
levy  binding,  all  material  facts  must  be  staed  in  the  return; 
therefore,  if  appraisers  certify  they  set  off  the  land  in  full  satis- 
faction of  the  execution,   with  officer's    fees   and   incidental 
charges,  and  do  not  state,  in  any  other  way,  at  what  sum  the 
land  is  appraised,  no  right  passes  by  the  levy,  but  it  is  void.  An  M^ad  h  tl.  «• 
execution  recovered  against  an  administrator  may  be  levied  oa-^^'^' 
land  of  the  intestate. 

^  39.  Redemption  of  estates  taken  on  execution.  See  s. 
14,  a.  14;  and  1  Cowen  443-460.  In  New  York,  the  debtor 
has  a  year  to  redeem,  and  during  the  year  the  right  is  confined 
to  him  and  his  grantee.  After  the  year  the  creditors  of  the 
debtor  have  three  months  to  redeem.  Mandamus  issued  to  the 
sheriff  to  give  a  deed  to  a  certain  purchaser.  The  creditor^ 
must  have  a  lie  by  decree  or  Judgment  obtained  at  any  time 
within  the  fifteen  months,  and  during  the  three  months  the 
redemption  is  confined  to  such  creditors  by  decree  or  judg- 
ment. 

1  Cowen,  501-513,  Van  Rensselaer  v.  The  Sheriff  of  Al- 
'bany  County.     Mandamus  issued  on  the  same  principle  as  in 
the   next   preceding   case.     4  Cowen,    133-137,   rights   of 
several  to  redeem. 

§  40.  Judgment  creditor's  right  to  redeem  in  ^ew    York^  Hurd  ».  Ma- 
on  act  of  April  12,  1820.     He  has  no  right  to  redeem  ""der  g^^^^heriflU 
the  third  section  of  the  said  act,  except  his  judgment  is  a  lien  * 

on  the  land  he  seeks  to  redeem  :  2.  It  cannot  be  a  lien  on  the 
land  where  it  has  been  sold  and  conveyed  by  the  debtor  or  the 
sheriff  before  the  creditor's  judgment  is  docketed,  who  claims 
to  redeem  :  3.  Though  it  be  urged  the  sale  was  fraudulent 
and  void  as  to  creditors,  the  court  will  not  try  the  question  on 
motion,  where  there  is  no  lien,  there  is  no  right  to  redeem. 
Erwin  i;.  Schriver,  19  Johns.  379  ;  Dickerson  v.  Gilliland,  1 
Cowen,  481. 

VOL.  IX.  64 


426  ESTATES. 

Vol.  V.       ^41.  Land  passed  by  the  general  assignment  under  the 
Ch.  1 36.  insolvent  act ;  and  a  creditor,  whose  judgment  against  the  in- 
Jirt.  14.    solvent  is  perfected  after  the  assignment,  has  no  lien.     Hence 
Can.      cannot  redeem  within  the  act  of  April  12,  1820.     3  Coweo, 
s.0^^     69,  70. 
4CowcD,4i7-     ^  42.  Levy  on   personal  property,  sufficient  to  satisfy  the 
^^^'  fi'J^'  extinguishes  the  judgment  on  which  it  issued  ;  hence  the 

judgment  ceases  to  be  a  lien  on  the  real  estate,  and  the  judg- 
ment creditor  has  no  right,  as  such,  to  redeem  under  the  act. 
Sess.  43,  ch.  184,  s.  31. 

^  43.  Board's  Case,  4  Cowen,  420-422.  One  who  comes 
to  redeem  from  a  judgment  creditor  under  the  act,  sess.  43, 
ch.  184,  s.  3,  may  pay  the  money  either  to  the  sheriff  or  the 
creditor :  2.  The  sheriff  may  receive  current  bank  bills  even 
against  the  express  direction  of  the  creditor  :  3.  He  may  allow 
an  assignee  to  redeem  debene  esse,  without  demanding  present 
evidence  of  the  assignment. 

^  44.  Judgment  must  attach  on  some  estate  of  the  debtor, 
Jackion  ex  or  the  sheriff's  sale  on  execution  is  void.  Case.  Ejectment 
^"•^tewwpt  for  60  acres  of  land  in  Otsego  county.  The  ph.  proved 
4  c^wen, flw^  Sl^Aooi'  Town,  mother  of  the  deft.,  had  possessed  the  land, 
007.  claiming  it  as  her  own,  and  exercising  acts  of  ownership  over 

it;  but  November  1, 1820,  moved  from  it  and  never  returned. 
The  deft,  moved  on  April  or  May,  1824 ;  that  one  Darby  re* 
•  covered  judgment  in  slander,  against  said  E.  Town,  (words 

spoken  in  May  1822,)  at  February  Term,  1823,  then  dock- 
eted for  $90 ;  that  execution  issued  thereon,  under  which, 
said  land  was  sold  to  tlie  pit's,  lessor,  Darby^s  attorney.  May 
7,  1823,  the  sheriff  gave  the  usual  certificate  to  the  purchaser, 
and  August  9,  1824,  a  deed  of  conveyance,  acknowledged 
and  recorded. 

The  deft,  then  gave  in  evidence  a  deed  of  the  land  from 
said  E.  Town  to  the  deft.,  dated  March  30,  1821,  (not  re- 
corded) for  a  money  consideration,  part  paid.  No  evidence 
the  lessor,  when  he  purchased  at  the  sheriff's  sale,  knew  of  this 
deed.  The  ph.  contended  that  as  Otsego  county  was  a  re- 
cording one,  said  deed  to  tlie  deft,  was  void  quoad  said  sale. 
13  John.  471;  4  id.  222.  The  deft,  contended  the  pit. 
proved  no  estate,  or  seisin,  legal  or  equitable,  in  E.  Town,  the 
judgment  debtor;  so  no  estate  to  which  Darby's  judgment 
could  attach,  or  on  which  it  could  be  a  lien,  so  the  sale  was 
void  ;  so  the  court  decided  ;  and  this  decided  the  cause ; 
judgment  for  the  deft.  This  seems  to  have  been  the  only 
point  argued  by  the  counsel ;  though  Mr  C.  states  some  ten  or 
a  dozen  points  as  decided. 

Curia  per  Woodworth.     Observed  E.  Town  possessed  a 
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farm,  claimed  it,  tie.  and  moved,  &c.  as  above ;  that  it  did    Vol.  V. 
not  appear  who  succeeded  her;  that  these  facts  constituted  a  Ch.  136. 
good  adverse  possession  while  she  occupied,  and  no  longer,   jirt.  14. 
And  in  law  the  possession  was  in  him  who  had  title ;  that  there       Can. 
was  no  evidence  of  title  in  E.  Town,  nor  how  long  her  adverse    s^-v-^/ 
possession  continued.     To  avail,  at  all,  it  must  have  been  for 
at  least  20  years.     *  That  not  being  pretended,  the  fact  is  not 
established,  that  she  ever  had  any  right  or  title  to  the  premis- 
es ; '  that  it  is  clear  the  ph.,  in  such  case,  when  the  deft,  in 
the  judgment  and  executioq  is  not  in  possession,  is  bound  to 
prove,  on  the  trial,  that  such  deft,  had  some  right,  title,  or  in- 
terest, in  the  premises  sold.     Stated  the  statute  1  R.  L.  500, 
declaring  ^  that  lands,  tenements,  and  real  estate,  may  be  sold, 
and  the  judgment  shall  be  a  Ken  on  the  same  ; '  that  this  makes 
every  species  of  real  estate  liable  to  sale  ;  that  ^  when  a  stat- 
ute speaks  of  seisin,  an  equitable,  may  bo  as  well  intended  as 
a  legal  one.'     Caines'  Cases  in  error,  66.     It  is  evident,  then, 
a  seisin  must  be  shown  upon  which  the  judgment  attached,  in 
order  to  recover  the  possession,  when  the  deft,  in  the  execution, 
is  in  possession,  it  is  of  itself  sufficient,  for  actual  possession 
IS  prima  facia  evidence  of  legal  title.  (2  Bl.  Cora.  196)  *He 
cannot  show  title  in  another.' 

Heir's  share,  how  it  may  be  attached  immediately  on  the 
death  of  his  ancestor.     See  ch.  125,  a.  4,  s.  2. 

^  45.  B  has  a  lease  of  my  furniture  for  a  year,  his  property  3  Pick,  ibs, 
therein  is  liable  to  attachment,  and  to  be  sold  on  execution  ; 
and  as  during  the  year,  1  have  not  the  right  of  possession,  I 
cannot  replevin  the  same.  See  Gordon  v.  Harper,  ch.  77,  a. 
5,  s.  1.  Same  principle  2  Cowen,  543-548,  and  adds,  if  the 
sherilT  sell  the  goods  as  thtt  tenant's  absolute  property,  not 
naming  his  special  property,  though  he  know  01  it,  no  action 
lies  against  him  for  this,  at  the  lessor's  suit,  for  it  does  not  di- 
vest his  right  or  impair  his  reversionary  interest :  2.  but  it 
seems  an  action  lies  if  he  destroy  or  injure  the  goods  :  3.  The 
sheriff  cannot  seize  and  sell  the  property  of  A,  on  an  execu- 
tion against  B. 

^  15.  If  A   agree  with  B  to  burn  a  kiln  of  bricks,  and  Art.  16. 
therefor    A  is  to  have  10,000  of  them  when  burnt,  and  he    Can. 
performs  his  contract,  A  has  no  vested  interest  attachable,  till*  G'^'*'-  **- 
the  bricks  be  actually  or  constructively  delivered  to  him  ;  and 
trespass  lies  against  the  ofHcer  who  attaches  them. 

§  16.  Sherifl^ — trespass  against  him  for  the  act  of  his  depu-s  Pick.  888— 
ty,  in  attaching  a  stage  coach  about  thd  time  fixed  for  its  de- ^^{j  ^^^***^''  ^' 
parture,  when  part  of  the  horses  were  fastened  to  it,  and  the 
passengers  were  engaged  and  ready  to  take  their  seats.  Held, 
the  attachment  was  valid.     So  of  one  driven  into  the  yard 
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Vol.  V.    where  it  used  to  put  up,  but  before  all  of  the  passengers  ^ere 
Ch.  1^.  distributed. 

Art.  16.        3  Pick.  484-492,  Eaton  v.  Whiting.     The  mortgagor's  in- 
Con.       terest  in  the  lands  mortgaged,  is  not  attachable  before  he  en- 
ters, if  before  he  has  foreclosed. 

A  tanner's  property  in  his  vats,  where  liable  on  execution 
against  him,  though  he  has  given  a  bill  of  sale  of  it,  as  if  he 
remain  in  possession.  As  where  A,  to  secure  B  and  C,  two 
creditors,  gave  them  a  mortgage  of  his  bark  and  tools  in  bis  tan- 
yard,  of  his  skins  and  leather  unfinished  in  bark  and  vats,  for  tan- 
ning, provided  he  continued  in  possession,  for  the  purpose  of 
working,  tanning,  and  finishing  the  same ;  and  the  mortgage  was 
not  recorded,  and  the  property  remained  in  possession  of  A, 
who  was  a  tanner  by  trade,  and  he  continued  to  work  the  leather 
in  tanning,  and  to  use  for  that  purpose,  the  tools  and  bark,  and 
no  symbolical  delivery  took  place,  nor  was  there  any  schedule, 
inventory,  or  appraisment,  of  the  property  mortgaged.  Held, 
this  mortgage  was  fraudulent  per  se^  and  void  against  a  bona 
fide  creditor,  without  notice,  who  levied  an  execution  six  months 
after  the  date  of  the  mortgage.  Clow  v.  Woods,  5  Serg.  &, 
R.  276;  see  4  Serg.  &  R.  117,  Wager  v.  Miller. 
1  NQtt  &  Mc  %  33.  South  Carolina.  See  Lien,  ch.  44,  a.  8,  s.  8.  The 
Cord,  171-178.  execution  binds  from  the  delivery  of  it  to  the  sheriff. 

When  the  time  of  issuing  a  writ  is  material  to  answer  a 
plea,  it  must  be  pleaded  specially  ;  and  it  is  necessary  to  state 
the  time  of  issuing  the  first  writ,  also  the  returns  and  continu- 
ances must  be  stated  ;  and  a  return  must  purport  something 
that  can  be  understood  without  evidence  aliunde. 

1  Nott&  Mc       ^  34,  The  sheriff's  return  is  good,  tbough  it  does  not  ap- 

'  ^  *  pear  on  the  execution  that  it  was  sworn  to.  Return  ia  these 
words  '  elongata  as  to  the  goods*and  nulla  bona  as  to  costs,' — 
without  any  signature.  Held  good,  though  informal,  for  the 
words  elongata  and  nulla  bona^  have  a  technical  meantog  and 
convey  distinctly  the  meaning  of  the  sheriff,  that  the  goods 
were  eloigned^  and  that  he  could  not  find  any  property  to  sat- 
isfy the  costs,  and  the  execution  coming  from  the  proper  of- 
fice is  evidence  he  returned  it,  and  the  court  presumes  he  has 
sworn  to  it.  The  statute  does  not  require  the  oath  be  entered 
on  the  execution. 

2  Nott  &  Mc  ^  35.  A  vested  remainder  on  a  life  estate  may  be  levied  on 
Cord,  847.  and  sold,  though  the  tenant  for  life  be  in  possession.  Where 
p.  Ml.  the  sheriff  has  collected  monies  on  an  execution  for  the  ph., 

the  court  can  order  it  to  be  paid  over  to  satisfy  an  execution 
against  the  pit.  in  the  sheriff's  hands. 
2  Bay.  67.  Iq  the  sheriff's  sales,  when  the  property  is  claimed  by  a 

2  ^y.  ^^120.  ^^''^^  person,  the  sheriff  ought  to  return  the  money  into  court, 
*  there  to  remain  till  the  right  is  settled,  and  then  make  his  re- 
turn on  the  execution  according  to  the  result. 
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%  .36.  The  theriff's  deed  in  New  York.     Act  April  12,    Vol.  V. 
1820,  allows  the  debtor  a  year  to  redeem  the  land  sold  on  Cm.  136. 
execution.    In  this  case  the  officer's  deed  does  not  retrospect,    Art.  16. 
and  must  be  dated  after  the  year  is  expired.     The  sale,  in       dm. 
such  case,  is  conditional  only,  and  the  purchaser  has  merely    \^t\/^ 
a  lien  on  the  land.  Bissell  v.  Pa^'n,  2  Johns.  R.  3.     See  16 
Mass.  R.  63,  66. 

^  37.  The  sheriff,  on  an  execution,  sold  the  house  and 
lot  of  the  deft.,  and  executed  a  deed  to  A,  and  afterwards 
seized  and  sold  the  same  to  B,  on  another  execution,  issued 
on  a  prior  judgment,  against  the  same  deft.,  and  advertised 
the  same  for  sale.  The  court  left  A  to  his  action  at  law. 
Myers  v.  Kelsey,  19  Johns.  R.  197.  On  all  executions  the 
goods  taken  thereon  must  be  taken  from,  or  not  left  with,  the 
debtor.  19  Johns.  197,  379;  11  Johns.  R.  119;  15  do. 
429  ;  17  do.  274,  332. 

§  38.  Two  different   pits,  obtain    two  several  executions 

gainst  A — both  delivered  to  the  sheriff,  but  at  different  times. 
e  sells  A's  goods,  and  applies  tlie  proceeds  to  pay  the  last 
execution,  leaving  the  other  not  satisfied.  Though  accounta- 
ble to  the  pit.  in  the  first  for  so  misapplying  the  proceeds  to 
the  last  execution,  yet  a  third  creditor,  who  got  possession  of 
the  goods  after  the  delivery  of  the  first  execution,  but  prior  to 
the  second,  cannot  avail  himself  of  such  act  of  the  sheriff,  or 
question  the  sale.  Beals  v.  Alien,  18  Johns*  R.  363.  On 
the  same  principle,  \\\e  sale  on  the  second  execution  is  valid 
against  the  pit.  in  the  first,  and  for  the  wrong  to  him  he  has 
his  remedy  against  the  sheriff  only.  12  Johns.  R.  162.  Where 
the  court  will  direct  a  preference  among  execution  creditors. 
18  Johns.  R.  605,  Auberu  B$nk  v.  Throop. 

§  39.  North  Carolina.  An  equity  of  redemption  cannot 
be  sold  on  an  execution  at  law.     1  Murph.  333. 

^  40.  An  execution  bearing  the  first  teste  is  satisfied  before  Green  r.  John- 
one  of  a  later  teste  Jirst  delivered  and  levied  oh  property,  but  J^'^  Htwki, 
not  sold,  before  that  of  the  first  teste  comes  to  the  sheriff's 
bands.     A  sheriff  levies  on  certain  lands,  and  a  venditione^  Ah\emong  v. 
with  a  special  ^./«.  issued  afterwards  on  the  same  judgment,  ^"*°j^°'j^ 
and  was  levied  on  goods,  which,  some  days  prior  to  that  time, 
be  had  seized  on  a^./rr.,  issuing  on  a  younger  judgment,  the 
court  ordered  the  proceeds  of  the  sale  to  be  paid  to  satisfy 
the  Ji.  fa.  which  came  first  to  his  hands,  and  was  first  levied. 

^  41.  Under  the  act  of  1792  a  sheriff's  bill  of  sale  for  aiRtwkt^WT. 
slave  is  like  the  bill  of  sale  made  by  any  other  person  ;  and 
when  the  purchaser  takes  actual  possession  of  the  slave  the 
conveyance  roust  be  recorded  in  the  county  where  such  pur- 
chaser 
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Lanier  «. 
Stone,  1 
Hawks,  889. 


Vol.  V.  §  42.  Monies  were  divided  by  the  court  between  two  cre- 
Cm.  136.  ditors,  A  and  C,  on  their  executions  against  B.  Afterwards  it 
Art.  16.  was  discovered  by  C^  that  A's  record  was  not  filed,  and  C 
C(m.  moved  to  have  all  the  mdney,  but  the  court  allowed  A  to  file 
bi^  record  nunc  pro  tunc.  3  Cowen,  39-57,  Chichester  and 
another  v.  Cande,  impleaded  with  Lasher.  Cande  and  Lash- 
er were  partners,  and  seven  judgments  were  obtained  against 
them,  some  as  partners  and  some  not.  The  executions  were 
against  personal  estate  bound  by  the  executions  alone,  and  not 
against  real  estate,  bound  by  judgment.  Several  minor  points 
omitted.  The  material  one  was  that  decided  above,  mainly 
on  the  particular  circumstances  of  the  case.  In  the  eigbteea 
pages  this  report  and  notes  occupy  are  several  other  cases 
stated  somewhat  at  large. 

Doe  V.  Irwine,  2  Hawks,  232.  An  execution  binds  prop- 
erty in  the  hands  of  the  deft,  and  all  others  claiming  under 
him  from  the  teste. 

%  43.  A  levy  was  made  by  a  constable,  under  a  magis- 
trate's execution,  on  the  deft's.  land  and  returned  the  same 
day  to  the  court,  which  commenced  its  session  on  that  day. 
Held,  this  was  a  return  to  the  next  court  within  the  meaning 
of  the  act  of  1794,  s.  19.  2.  If  a  sheriff  has  levied  an  ex- 
ecution on  chattels  in  due  time,  he  may  complete  his  levy  by 
sale  of  them  after  the  return  day,  though  he  cannot  levy  after 
that  day :  3.  Not  necessary  a  venditioncy  issuing  on  a  consta- 
ble's levy,  should  be  made  returnable  at  any  given  time. 

'^  44.  Kentucky.  It  seems  when  property  taken  in  execu- 
tion is  claimed  by  another,  if  the  officer  impannel  a  jury,  and 
they  disagree,  this  protects  him,  as  does  a  verdict  against  the 
claimant.  2  Litt.  130.  P.  134,  but  the  officer  executing  an 
attachment,  issued  by  a  justice  of  the  peace,  has  no  right  to 
impannel  such  a  jury,  on  execution  or  order  of  sale,  or  at  any 
time,  hence  a  verdict  in  such  a  case  is  void,  and  no  protection. 
1  Lilt.  268.  A  deputy  sheriff  cannot  legally  execute  n  mre 
facias^  issued  in  his  own  nanne  and  for  his  own  benefit.  Wil- 
son t;.  King,  3  Litt.  458.  If  all  the  defts.  in  an  execution  do 
not  replevy  it,  those  who  do  not  replevy,  cannot  sustain  a  mo- 
tion to  quash  the  replevin  bond. 

§  45.  Replevin.  As  a  replevin  bond  takes  effect  from  the  cfe- 
livery^  it  may  be  valid,  though  there  be  a  blank  in  it  when 
sealed.  An  action  lies  not  to  recover  back  the  money  col- 
^^^  ^  ^*^*  '®^^^^  °"  *"  illegal  replevin  bond,  unless  it  has  been  set  aside, 
and  a  justice  of  the  peace  has  the  same  power  to  quash  such 
a  bond,  taken  in  a  case  before  him,  as  the  court  have.  And 
1  Litt.  295,  a  motion  to  quash  a  replevin  bond  cannot  be 
made  in  the  name  of  the  surety  only,  the  principal  must  join. 
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^  46.  If  in  an  execulioD  the  pit.  induces  others  not  to  bid   Vol.  V. 
for  the  land,  by  promising  to  purchase  it  himself,  and  to  sell  it  Ch.  136. 
to  them  at  a  low  price,  and  such  parts  as  they  may  want,  the    jirt.  16. 
sale  must  be  sex  aside.     On  a  sale  on  an  execution  a  bond  is       Con. 
given,  on  a  motion  to  quash  the  bond,  the  exception  is  quasi   ^^^^-^^ 
plea  of  non  esifadumy  as  denying  the  power  of  the  attorney  i  utt  817. 
who  executed  it;  and  where  it  purports  to  have  been  execui-J^^j»«-J^"» 
ed   by  an  attorney,  an  affidavit  is  necessary  denying  the  exe- 
cution of  the  bond. 

^  47.  When  the  sheriff  sells  real  estate  on  an  execution, 
he  cannot  legally  deliver  possession  to  the  purchaser,  without 
the  owner's  consent. 

Skertff*s  return  on  an  execution,  that  he  had  sold  the  prop- 
erty on  credit,  and  taken  a  bond  for  payment  of  the  purchase  ' 
money,  the  quashing  this  return  does  not  of  itself  set  aside 
the  sale,  or  quash  the  bond.  2  Litt.  117.  3  do.  129  :  so  his 
return,  he  has  sold,  &c.  and  taken  a  statutory  bond,  conclu- 
sively proves  the  sale,  the  execution  of  the  bond,  and  who 
were  the  purchasers  and  sureties,  unless  falsified  by  judicial 
sentence  in  a  proceeding  to  which  the  sheriff  was  a  party. 
3  Litt.  467.  His  return  to  a  writ  of  habere  facias  possession 
netnj  that  he  had  delivered  possession  to  the  pit.  is  only  prima 
fade  evidence  in  controversies  with  strangers.  Gray  t^.  Gray. 
1  Litt.  19.  A  bond  is  not  to  be  quashed  because  given  for 
too  much,  but  the  excess  ought  to  be  credited. 

§  48.  Tennessee,  1  Tenn.  R.  101.  The  sheriff  in  exe- 
cution may  sell  the  land  of  the  deft.,  though  in  the  possession 
of  another  person  claiming  in  opposition  to  the  debtor's  title. 
Trust  estate  may  be  taken  in  execution  for  the  debts  of  cestui 
que  trust,  3  Hay w.  1 .  So  OLStiil  set  on  the  premises  by  the 
lessee  may  be  taken  on  ^fi.fa.  for  his  debts.  5  Hayw.  109. 
On  the  return  of  a  distringas  issued  on  a  judgment  in  detinue, 
the  property  not  having  been  delivered,  aji.fa.  will  be  award- 
ed. Sheriff's  vendee  is  not  affected  by  irregularities  of  the 
judgment  if  it  appears  the  court  had  jurisdiction,  and  that  the 
deft,  had  notice,  actual  or  constructive.  5  Hayw.  1 54 ;  1  Tenn. 
Rep.  209-274.  The  purchaser  is  required  to  see  only  to  the 
judgment  and  execution.  2  Litt.  44,  272. 

§  49.    Executions.     Action  against   the  deft.,  as  sheriff,  ^  P«ck.  J7i- 
for  the  alleged  default  of  his  deputy,  in  not  seasonably  return- JJ^^^/**^' 
ing  an  execution  levied  on  land,  and   when  the  return  day  fell  Brown, 
within  the  time  allowed  by  law  for  recording  the  levy,  iic. 
Held,  1.  If  the  officer  do  not  cause  the  levy  to  be  recorded,  or 
return  the  execution  into  the  clerk's  office  on  or  before  the 
return  day,  or  deliver  it  to  the  creditor  in  season  to  be  record- 
ed, be  will  be  liable  to  the  creditor  for  the  value  of  the  land 
lost  by  his  neglect :  2.  The  title  of  a  creditor  who  attaches 
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Vol.  V.  and  levies  on  land|  but  neglects  to  get  bis  execution  reoorded 
Ch.  136.  in  the  registry  of  deeds,  until  after  tbe  tbree  nKintbs  from  the 
Jirt.  16.  levy,  is  invalid  against  a  creditor  wbo  obtains  a  title  to  ibm 
Con.  same  land,  by  attachment  and  levy,  or  by  deed,  between  tb9 
^^^^^*^/  first  creditor's  atuchment  and  recording  bis  execution.  Mapjr 
cases  cited  by  tbe  court. 

%  50.  Where  land  is  not  liable  to  be  levied  on.     Entry  mr 
S/^i7^*    <2wieuin.     Held,  an  executor  who  is  residuary  devisee,  by 
j^^         ^'  giving  bond  in  the  probate  office  to  pay  debts  and  legacies  ap* 
quires  an  absolute  title  in  the  estate  of  the  testator  deviaed,  so 
that  it  is  not  liable  to  be  taken  on  execution,  though  be  do  qo| 
give  notice  of  his  appointment,  be.  and  taking  upon  him  tbetrusu 
Art.  17.         ^8  con.  A,  the  creditor,  commits  B,  his  debtor,  on  execution. 
Con.         A  sues  a  trustee  action  against  B's  effects,  in  C's  bands,  and 
1  OraenL  166- releases  B's  body  on  statute  1788,  c,  16,  s.  4,  Maine  act  cb* 
IM*  16,  sect.  16.     6  is  discharged  having  no  effiscts  of  B,  A 

may   have  judgment  in   the  trustee    auit    against    B|  and 
again  take  him  in  execution  ;  ^  the  release  of  the  body  is  no 
Cotti  9.  King,  discbarge  of  the  debt.'    On  said  statutes,  specml  prpviston. 
See  Dunning  v.  Owen  and  trustee,  cb.   146,  a.  8,  #.  15  ; 
Clark  V.  Goodwin,  ch.  146,  a.  8,  s.  16. 
AruMtroiigv.       ^  29.  The  sheriflT  has  my  execution  against  A^  takes  lus 
^^*  *'"'''  note,  returns  it  satisfied  and  discharges  him,     I  may  treat  tbe 
6  CoweD  4SS-  ^^^  ^  ^^  escape,  or  sue  the  sheriff  for  money  had  and  re*- 
471.  ceived,  and  interest  from  the  return  day,  and  when  he  has 

paid  me,  his  note  from  A  is  valid.  Such  return  is  evidence 
the  sheriff  has  received  the  money  before  the  return  day, 
though  the  ca,fa.  be  not  in  fact  returned  until  after  that  day. 
Such  note  is  void  taken  without  my  consent,  but  good  if  I 
ratify  the  transaction,  as  above.  If  I  direct  the  officer  to  pro- 
ceed in  a  course  not  required  Sy  law,  he  becomes  my  agent, 
and  if  a  deputy,  the  sheriff  is  not  liable  for  his  conduct. 
Cases  cited,  7  John.  159,  319  ;  8  id.  98  ;  2  Bos.  U  P.  151  ; 
1  Cowen,  46 ;  4  id.  553 ;  15  Mass.  R.  534 ;  11  John.  468- 
518,  &c. 
Art.  19.  §  ^  ^^^*  ^  Pick.  R.  508-512,  Russell  v.  Lewis.     A  trust 

Con.  estate  cannot  be  levied  on  by  a  creditor  of  the  ct9tui  que  inut 

16  MaM.  R.        §  10.     Entry  sur  disseisin.     Held,  lands  mortgaged  by  a 
400.  judgment  debtor  may  be  appraised  on  execution,  as  if  not  mort- 

gaged ;  and  the  judgment  creditor  has  his  bill  in  equity  to  re- 
deem. 

Special  declaration,  and  adjudged,  the  deft,  who  on  the 
iSMtM.  R.  Statute  of  1804,  ch.  83,  s.  6,  had  sold  an  equity  of  redemp- 
^^--406,^  ^  jj^j^  Qjj  execution,  was  bound  to  pay  over  to  the  pit.  the^  surplus 
pu^§hetiff,'v.  money  arising  from  the  sale,  having  an  execution  aeainst  the 
HtmiltoD,  also  same  debtor.  It  seems  it  was  the  pit's,  own  debt,  and  his  debtor 
a  dep.  iheriflr.  ^^  i^gohent,  and  the  deft,  paid  the  surplus  to  some  who  at- 
tached after  the  pit.  did,  by  a  coroner. 
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If  an  execution  be  attested  by  fraudulently  inserting  a  direc-   Vol.   V. 
tion  to  a  constable,  payment  to  him  does  not  discharge  the  debt.    Ch.  136. 
The  alteration  may  be  proved  by  parol  evidence.     An  attorney    Jirt.  19. 
has  no  power  to  discharge  a  debtor,  on  his  paying  a  part  of  the      Con. 
debt  due  on  it ;  and  if  he  obtain  it  by  fraudulent  concealment    \^rv-^ 
of  property,  his  discharge  is  void.     Case  against  a  constable  i  pick.  R.  862 
for  not  seizing  and  selling  a  right  to  redeem  real  estate.     Held,— 368— S47. 
the  officer  is  bound,  on  receiving  the  execution  within  thirty  *^^"  *^* 
days  after  judgment,  to  sell  it  or  goods  attached,  and  not  to 
wait  for  the  creditor's  instruction.     Secus  as  to  a  levy  on  land, 
for  in  this  case  nothing  can  be  done  without  die  creditor's  pre- 
sence. 

^  22.  This  bond  may  be  good,  though  there  be  no  place 
appointed  for  the  delivery  of  the  property.  1  Wash.  264.  It 
must  be  made  to  the  creditor,  stating  the  amount  of  the  execu- 
tion conditioned  to  deliver  the  property  *  at  the  time  of  the 
sale,'  not  when  demanded.  Downman  t;.  Chinn,  2  Wash.  182. 
If  taken  for  a  sum  too  large,  judgment  may  be  for  the  sum.  1 
Call,  47-49.  If  this  bond  be  not  good  by  statute,  it  may  be  by 
common  law.     3  Call,  454. 

To  a  motion  as  to  such  bond,  non  est  factum  is  pleaded,  the  i  Rand.  R. 
court  may  give  judgment  with  or  without  a  jury  :  2.  Though  ^■~^* 
judgment  be  for  more  than  is  due  on  the  execution,  yet  if  that 
be  not  made  a  part  of  the  record  below,  no  objection  lies  in  the 
court  of  appeals.     A  forthcoming  bond  makes  no  new  contract ; 
hence,  interest  must  continue  as  m  the  original  contract,  though  p^^, 
interest  be  raised  from  five  to  six  per  cent,  as  in  June,  1796.1  Rand.  46— 
A  confession  of  a  judgment  on  a  motion  on  zfort^oming  hond  J**       . 
operates  as  a  release  of  errors  in  the  original  judgment.  ]e5.  ° 

An  executor  confesses  judgment,  and  gives  forthcoming  bonds 
for  the  testator's  debts,  thinking  assets  are  sufficient,  &c.,  but  J^™^'  ^'®~' 
finds  they  are  not  so,  owing  to  an  unexpected  depreciation  of 
property  ;  he  shall  be  relieved  in  equity. 

A,  B,  and  C,  give  a  forthcoming  bond  ;  C  pays  it  and  sues 
B  as  principal.     It  did  not  appear  in  the  bond  whether  he  was4  lund.  188— 
principal  or  surety.     The  superior  court  admitted  evidence  to  192. 
prove  B  was  principal  and  C  surety,  and  gave  judgment  for 
C,  and  the  supreme  court  of  appeals  affirmed  judgment,  believ- 
ing the  court  below  had  evidence  of  the  fact. 

§  24.  The  ten  years  judgment /ien.     Statute,  April  3,  1821, 
is,  that  all  judgments,  hereafter  to  be  rendered,  shall  cease  to  Roe  o.  Swart; 
be  a /ten,  or  incumbrance,  on  the   real  estate,  as  against  6ono  TcnEyekr. 
Jide  purchasers  or  subsequent  incumbrancers,  by  mortgage,  judg-  ^""Jm.  ^^ 
ment  or  otherwise,  from  and  after  ten  years  from  the  time  of 
docketing.     Held,  issuing  the  execution  within  the  ten  years,  * 

and  a  sale  under  it  after,  will  not  extend  the  lien  of  the  judg- 
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Vol.   V.    nient,  as  against  subsequent  judgment  creditors,  &c.    But  the 
Ch.  136.    lien  ceases  at  the  expiration  of  tne  ten  years. 
Art,  19.       V^^*    Where  a  sheriff  sold  property  on  an  execution  againsC 
Con.       -^9  ^"^  endorsed  the  amount  of  the  safes  on  the  execution,  and 
v^^..^^^,,^     afterwards  B  recovered  the  value  in  an   action  against  the 
5Cowen,  280.  sheriff  and  the  creditor,  the  court  allowed  the  endorsement  to 
be  stricken  out,  anc!  ordered  that  an  alias  ji.  fa.  should  issue  for 
the  whole. 
6  Cowen,  418      ^  25.     The  pit.  in  the  execution  in  ejectment,  was  entided 
~~^^^*  to  possession  of  three  sixths  on  getting  possession  of  the  whole  ; 

the  court  ordered  him  to  restore  so  much  to  the  deft. 


CHAPTER  CXXXVIL 

WRITS  OF  ERROR. 


Art.  4.  ^  6.  Cases.  17  Mass.  R-  49-62  ;  14  id.  394  j  2  Pick.  R. 

Con.  597  ;   these  are  further  cases  in  which    error  does  not  fie, 

and  1  N.  H.  Rep.  338. 

^21.  Error  does  not  lie  on  an  arrest  of  Judgment;  but 
where  a  verdict  has  been  given  for  the  pit.  and  judgment  is 
arrested,  he  may  move  for  judgment  against  himself,  io  order 
to  bring  a  writ  of  error  ;  and  if  the  court  refuse  to  give  sucb 
judgment,  he  may  apply  to  the  Suprenie  Court  for  a  mmiim^ 
mus.     Home  v,  Barney,  19  Johns.  R.  247. 

§  22.  A  juror  being  challenged  as  being  interested  on  the 
voire  dire,  swore  he  was  not,  but  the  triers  found  he  was  not 
indifferent,  and  he  was  set  aside ;  the  Common  Pleas  expres- 
sed no  opinion.  Held,  no  writ  of  error  lay.  Mechanics'  Bank 
V.  Smith,  19  Johns.  R.  115;  bift  Foot  v.  Sabin,  do.  154,  er- 
ror lies  when  the  deft,  moves  to  nonsuit  the  pit.  because  his 
evidence  totally  fails,  and  the  Common  Pleas  refuses  the  non- 
suit. 
Robiion  t.  §  23.  If  ail  order  of  a  circuit  court,   merely   set   aside  a 

Scott,  8  Litt..  judgment  and  verdict  and  give  judgment  for  costs,  making  no 
other  disposition  of  the  cause ;  this  is  no  ground  for  error.  2 
Lilt.  147.  Under  the  act  of  1816,  error  does  not  lie  after 
three  years  on  a  joint  decree,  though  one  of  the  pits,  in  error 
was  a  feme  covert  when  the  decree  was  made.  Otherwise, 
under  the  act  of  1796,  p.  153. 

§  24.  Colden  v.  Knickerbocker,  2  Cowen,  31-5G.  Court 
of  errors.  Held,  1.  Error  to  the  Supreme  Court  does  not 
lie  for  the  deft,  below,  on  his  default,  (court  not  unanimous,} 
and  when  brought  in  such  case  is  to  be  dismissed. 

2.  The  pit.  in  error  may  allege  diminution,  stating  what  is 
omitted,  and  have  a  certiorari  to  have  a  transcript  of  ail 
omitted. 
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3.  When  there  is  a  count  on  a  note,  and  the  money  counts,  Vol.  V. 
the  clerk  may  assess  the  damages  on  the  act  of  New  York,  1  Ch.  137. 
R.  L.  522  ;  and  not  on  English  authorities ;  and  it  seems  he  ^rt.  4. 
may  assess  damages,  generally,  on  such  counts,  for  one  senator  Con. 
observed  the  note  is  evidence  on  the  mosey  counts,  so  he  bad  ■..^•^/■'^ 
a  measure  of  damages  whereby  lo  assess  damages  on  any  of 

them.     In  such  a  case  the  judges  in  Massachusetts  assess 
them,  being  empowered  so  to  do,  by  a  statute,  &c, 

4.  Tbe  Chancellor,  and  it  seems  eleven  senators,  a  raajorily, 
held,  if  the  deft,  make  ho  defence  in  the  Supreme  Court,  but 
is  defaulted,  in  which,  on  npplicaiion,  he  can  have  redress,  he 
has  no  writ  of  error ;  and  that  the  jurisdiction  of  the  court  of 
errors  Is  only  '  to  reexamine  and  rtjudgt,  and  to  correct  erro- 
neous decisions  aciuallji  made ; '  '  to  affirm  or  reverse  or  alter 
determinations  made  by  Judges ; '  bound  by  the  constitution 
to  give  reasons  for  their  decisions.  Sudam  and  seven  other 
senators,  it  seems,  agreed  in  most  of  these  principles,  but  did 
not  agree  in  dismissing  the  writ  of  error;  but  Sudam  thought 
a  court  may  give  judgment  on  default,  and  it  is  strictly  a  judg- 
ment on  which  error  lies.  He  made  three  questions  involving 
the  above  points ;  did  not  agree  in  the  first,  but  did  in  the 
others. 

^  21.  A  writ  of  error  lies  from  the  Supreme  Court  of  the  Abt.  5. 
United  States,  on  a  judgment  of  the  Circuit  Court,  awarding    Con. 
a  peremptory  mandamut.     7  Wheat.  534. 

^  22.  An  erroneous  decree  for  land  is  made  against  one  ^■"■l^*"  ■ 
dead  at  the  time,  and  though  the  suit  is  not  revived,  his  beirs  ]^' '  *^"' 
have  error  in  their  own  names,  and  need  not  apply  to  tbe  court 
below,  to  annul  the  decree;  and  3  Litt.  1. 

^  23.  Held,  1.  An  execution  may  issue  as  soon  as  a  judg- bIudi  e. 
men!  is  perfect,  subject  to  be  defeated  by  a  writ  of  error  filed  O"«nwood.  i 
in  (out  juridical  days  thereafter  :  2.  A  writ  of  error,  relurna-     ""'' 
ble  to  the  Supreme  Court,  must  issue  from  it,  and  is  a  nullity, 
if  issued  from  chancery  :  3.  A  writ  of  error  will  not  supersede 
an  execution  executed  i  4.  In  such  case  the  court  may  order 
the  money  to  be  brought  into  court,  to  abide  the  event  of  the 
writ ;   form  of  the   maadamtii ;   there  was  a   rule  to   show 
cause,  &c. 

^  24.  Error  limited  to  five  years,  8cc.     Deft,  moved  for  a  HinhatuaCoi 

rule  to  enter  continuances  from  to ;  also  to  enter  J-^UB°°^'^ 

on  file  a  bill  of  exceptions.     Held,  1.  Tbe  pit.   cannot,  by  70. 
omitting  to  enter  continuances,  he,  lessen  the  defts'.  right  to 
bring  error:  2.  Where  the  judgment  is  rendered  within  five 
years  in  fact,  but  by  omitting  the  continuances  it  appf 
record  to  be  above  five  years  before.     Error  being  m 
the  court  ordered  tbe  continuaiKes  entered  nunc  pro  tp 
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Vol.  V.    its  to  avoid  tbe  act  of  limiutioDS  :  3.  Where  a  bill  of  excep- 

Ch.  137.  ^ions  bad  been  taken,  but  not  entered  on  the  roll,  or  filed,  nor 

Art.  5.     attached  to  the  record,  the  court,  after  a  delay  of  several 

Con.      y^sr^  ordered  it,  on  motion,  to  be  so  filed  and  attached,  in 

N,^.^^^^     order  to  enable  the  Veft.  to  bring  error.     Also,  execution  had 

issued,  and  sales  and  satisfaction  made  under  it. 

^  25.  1  Cowen,  356-357.     If  the  Common  Pleas  ought 
to  nonsuit  the  ph.,  and  refuses  to  do  it,  error  lies. 

§  9  con.  It  is  error  in  a  court  of  law,  to  enter  judgment 
^^^  against  the  deft,  on  the  dny  after  a  conditional  judgment  has 

*  been  confirmed  at  the  rules  ;  he  having  to  the  next  term,  be. 

by  statute,  1  Rand.  460 ;  and  4  Rand.  192-194,  when  the 
judgment  of  a  competent  court  is  pronounced  on  any  question, 
it  is  conclusive  on  all  oilier  tribunals  until  it  is  reversed  by  a 
regular  course  of  proceedings.  The  judgment  rendered  was 
that  of  a  Hustings  court,  appointing  an  administrator,  with  the 
will  annexed.  This  judgment  was  not  appealed  from ;  the 
same  person  applied  a  second  time.  Judgment  in  this  Hus- 
^  tings  court  against  him  ;  he  appealed  from  this  second  judg- 
ment or  decree,  to  the  Superior  Court ;  and  then  to  the  Su* 
preme  Court ;  and  Held,  the  said  first  judgment  not  appealed 
from  or  on  error  reversed,  concluded  tlie  party. 
AmT  9  ^  ^*  After  seisure  of  goods  under  a  fieri  fadaSf  a  writ  of 

Q^  *  error  is  no  supersedeas.  1  Har.  &  McH.  221-222.  And 
though  error  be  pending  and  writ  of  error  bond  be  filed,  the 
court  may  issue  a  writ  of  venditioni  exponas,  for  the  sale  of 
the  goods.     11  Wheat.  414,  as  to  summons  and  severance. 

§   11.  Dorris  r.  Callow,  2  Litt.  371.     Where  a  writ  of  er- 
ror coram  nobis  has  been  quashed  for  insufficiency  of  notice, 
the  notice  must  be  made  a  part  of  the  record,  by  a  bill  of 
exceptions. 
M'Coyr.  Hill,      §  12.  Where   error  is  assigned  in  overruling  a  motion  in 
t  Utt.  877.      arrest  of  judgment,  the  grounds  assigned  for  the  motion,  must 
appear  in  the  transcript  of  the  record  of  the  court  below,  oth- 
erwise, the  court  of  Appeals  cannot  take  notice  of  it. 
Governor  9.         §  13.  On  a  plea  of  nuJ  tiel  record  to  an  action  on  a  super- 
^icon,  1  Litt.  sedeas  bond  in  a  writ  of  error  coram  nobis,  where  it  appears 
that  a  summons  issued,  that  both  parties  appeared,  that  a  trial 
was  had,  and  the  pit.  in  error  prevailed  in  the  inferior  court, 
the  record  is  complete  without  the  writ  of  error. 
Ooldiburyv.        §  14.  The  court  of  appeals  cannot  notice  the  instructions 
Miy,  1  Litt.     iQ  3  jury,  unless  by  bill  of  exceptions  made  a  part  of  the  rec- 
ord,  or  otherwise,  though  copied  by  the  clerk  with  the  record. 
^Wtbin,  adm'r.      §  15.  Error  to  the  Common  Pleas.     Held,  the  pit.  may 
iCowe^MS-  ^^*'S"  common  errors,  and  allege  diminution  at  the  same  time, 
lis.      *        and  take  out  a  certiorari,  and  enter  his  rule  to  join  in  error : 
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2.  And  if  the  deft,  do  not  join  in  error  according  to  the  rule,   Vol.  V. 
the  pit.  may  enter  a  default,  though  the  certiorari  be  not  re-  Cb.  137. 
turned.  Art.  10. 

§  6.  In  replevin,  in  the  county  court,  the  clerk  omitted  to       Con. 
enter  the  return  awarded^  on  error,  brought  in  the  General    ^.^-s^«%> 
Court,  it  ordered  a  writ  of  diminution  to  the  county  court,  on 
the  ground  it  had  authority  to  correct  its  judgment,  at  any  time 
when  informally  entered  by  the  clerk.    4  Har.  &  McH.  163- 
165,  Duval  V.  Wells.     See  Amendments,  ch.  184,  a.  6. 

§  23  con.  Costs  in  New  York.     Raymond  v.  Merchant,  4  Art.  15. 
Cowen,  129-132.     The  statute  concerning  writs  of  errors,  1    Con. 
R.  L.  143,  s.  2,  requiring  the  pit.  in  error  to  give  bail  for  the 
debt  or  damages  and  costs,  extends  to  a  judgment  for  the  deft, 
for  costs   only.     3  Cowen,    147,   same   case.     Was  a  new 
question  on  the  construction  of  the  act. 

Some  late  cases  of  error  in  Pennsylvania^  of  general  use.  Art.  17. 
It  may  be  observed  that  writs  of  error  in  this  State,  are  regu-    Con. 
lated  in  a  considerable  degree  by  several  statutes.     February 
24,  1806 ;  March  11,  1809  ;  March  20,  1810. 

^  1 .  A  party  has  a  right  to  ask  the  court's  opinion  on  a 
point  of  law,  touching  the  issue,  and  to  refuse  to  give  it,  is  er- 
ror.    1  Serg.  <fe  R.  449  ;  4  do.  298. 

^  2.  There  must  be  nothing  in  the  charge  of  the  judge 
that  may  lead  the  jury  to  infer  that  they  are  not  to  consider 
the  facts,  and  weigh  the  evidence.     4  Serg.  &  R.  442. 

^  3.  It  is  not  ground  of  error  if  the  court  err  in  their  charge 
on  a  matter  immaterial,  and  not  pertinent  to  the  issu^.  4  Serg. 
b  R.  498.  Nor  is  the  court  bound  to  answer  any  question 
not  pertinent  to  the  issue,  nor  any  question  not  fairly  arising 
out  of  the  evidence.     3  Serg.  &  R.  283. 

^  4.  Though  the  judge  gives  a  decided  opinion  on  the 
facts,  yet,  if  given  merely  as  opinion^  and  not  as  a  direction 
binding  on  the  judgment  of  the  jury,  it  is  not  error.  4  Serg. 
b  R.  442. 

^  5.  If  the  evidence  be  written  and  parol,  the  deft's.  coun- 
sel has  no  right  to  ask  the  opinion  of  the  judge,  if,  on  the 
whole,  the  pit.  has  maintained  his  action.  1  Serg.  b  R.  L76. 
Nor  is  it  error  if  the  judge  leave  the  whole  case  to  the  jury 
when  mixed  up  of  law  and  fact,  unless  the  counsel  select  some 
particular  point  for  his  opinion.  2  Serg.  b  R.  464.  Nor  is  the 
court  bound  to  answer  and  state  what  the  law  is  on  all  the 
evidence.  Its  opinion  is  to  be  asked  only  on  specific  facts, 
granted  or  supposed.     1  Serg.  b  R.  515. 

^  6.  Error  lies  not  for  the  court's  misstating  an  abstract 
principle^  not  relating  to  the  cause,  or  arising  out  of  the  evi- 
dence. 3  Serg.  &  R.  344.  If  the  jury  understand  the  judge. 
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Vol.  V.    error  does  not  lie  on  account  of  his  language,  to  which  critical 
(Dh.  137.  objections  may  be  made.     4  Serg.  &  R.  211. 
Art,  17.        §  '7*  li^  tbe  court  be  asked  to  answer  an  abstract  question 
Con.       in  the  case  before  the  jury,  it  may  take  a  view  of  the  general 
principles  of  law  relatmg  to  the  question,  and  observe  there- 
upon, as  it  may  deem  proper.     4  Serg.  &  R.  471. 

§  8.  If  the  p]t.  bring  error,  the  coart  above  may  give  the 
right  judgment.  If  the  deft,  bring  error,  it  can  only  reverse. 
4  Serg.  &  R.  396  :  may  reverse  in  part,  and  affirm  in  part :  id. 
Otherwise  in  a  criminal  case.     4  Serg.  &  R.  451. 


CHAPTER  CXXXVni. 

CERTIORARI. 

Art.   1.  §  14.  New  York.  The  Supreme  Court  iias  a  geoeral  su- 

Con.  perintending  power  to  award  a  certiorari^  not  only  to  inferior 
courts,  but  to  persons  invested  by  the  legislature  with  power 
over  the  rights  and  property  of  others,  for  the  purposes  of 
supervising  their  proceedings,  even  in  cases  in  which  tliey  are 
authorized  finally  to  hear  and  decide,  be.  Le  Roy  v.  Corpora- 
tion of  New  York,  20  Johns.  R.  430.  It  is  reasonable  to 
understand  that  every  Supreme  Court  in  the  United  States  has 
such  power  to  issue  this  writ  of  certiorari. 

§  15.  A  certiorari  is  granted  by  the  Supreme  Court  on 
facts  not  contested,  apparent  on  the  records  or  papers  before 
the  court ;  but  a  rule  is  proper  when  an  application  is  made 
OD  facts  not  so  apparent.  In  all  cases,  when  the  certiorari  is 
returned,  the  facts  may  be  controverted.  Cherry  v.  Blade,  2 
Hawks,  400.  Many  other  cases  of  certiorari  in  North  Caro- 
lina, as  1  Hayw.  17-28-302-367-420;  2  Hayw.  246;  1 
Taylor,  15:1  Car.  Law  Rep.  379 ;  2  do.  70-636  ;  1  Murph. 
1 84-438  ;  2  do.  252.  This  writ,  as  well'  as  that  of  error,  is 
much  used  in  North  Carolina,  as  well  as  in  Tennessee,  as  in 
the  numerous  reports  in  those  States  :  all  on .  the  common 
principles,  common  to  twentythree  States,  but  with  many  minor 
variations  introduced  by  State  statutes.  See  1  and  2  Tenn. 
Rep.  and  Hayw.  R.  of  Tennessee. 

Art.  2.  §  ^*  ^°  ^  certiorari  to  a  Justice's  court,  he  must  return,  as 

Con.         ^o  ^U  ^he  facts  stated  in  the  affidavit  on  which  it  is  founded, 

1  Cowen,  69—  that  they  are  true  or  not  true,  according  to  the  best  of  his  re- 

^'  collection  and  belief.     Nor  is  he  excused  on  his  affidavit  that 

he  has  no  minutes  and  remembers  nothing  by  which  he  can 
make  such  a  return.  So  is  he  required  to  do  by  the  act  (sess. 
36,  ch.  53,  s*  20,  1  R.  L.  397.)  A  return  to  a  certiorari  will 
be  set  aside  if  it  be  drawn  by  the  attorney  for  the  pit*  in  error, 
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but  ftot  if  dictated  by  tbe  jtistice,  and  so  certified.  3  Covren,  Vol.  V.' 
20;  same  4  Cowen,  505,  Fbilip  f.  Caswell,  537.  SecuSy  defies*  C^,  138% 
attorney.  jSbrt.  2. 

^  9.  Only  certiorari,  and  not  error,  lies  to  tbe  or[^an's       Con^ 
tourt  from  the  general  court.     3  Har.  b  McH.  348. 

Certiorari  lies  to  the  cotnrt  of  Common  Pleas  in  criminal  4 
prosecutions  carried  there  by  appeal  from  a  justice  of  the  peace.  ^^' 
Certiorari  lies  not  to  remove  into  tbe  Supreme  Court,  proceed-  Ly^^e  «  No- 
ings  commenced  before  a  judge  of  the  Common  Pleas,  under  ble,io  Mum. 
the  act  of  April  13,  1820,  to  amend  the  act  concerning  dis-^^* 
tresses,  &c.  until  the  case  has  been  finally  tried  and  judgment 
given  before  the  judge  of  the  Common  Pleas.    Nor  will  a  writ 
of  certiorari^  though  issued  after  judgment,  stay  the  writ  of 
restitution  in  such  case. 

§  10.  The  pit.  in  error  must  procure  a  return  to  a  certun'uri^  Cowen,  68. 
or  be  nonsuited.     And  a  return  must  contain  in  itself  a  com- 
plete history  of  tbe  case,  and  not  by  reference  to  affidavit  on 
which  it  is  founded. 

<§  11.  On  certiorari  to  a  justice's  court  in  a  suit  under  theHarwoodo. 
act  sess.  47,  ch.  228,  for  the  more  speedy  recovery  of  debts,  cSw«^»i— • 
to  the  value  of  $50,  tbe  deft,  omitted  to  plead,  so  no  is$ue  603. 
could  be  Joined  and  tried;  hence  no  appeal  to  the  Common 
Pleas.     Therefore  on  the  last,  certiorari  issued  on  judgment 
against  the  deft.  &;c.  id.  536. 

§  12.  Cause  must  be  shown  for  a  certiorari  in  all  cases  Munro  f.  Ba- 
where  it  is  to  review  the  proceedings  of  an  inferior  jurisdiction  ^^  ^  •ijj^ 
for  error,  except  the  people  sue.  out  the  writ.     *  If  it  were^IJ^*"' 
otherwise,  we  might  have  every  petty  judicial  controversy  in 
the  State  before  us.' 

^  12.  Matter  dehors  the  record.  It  seems  in  order  to  Art.  4. 
warrant  the  issuing  of  this  writ,  on  error,  to  bring  up  any  pro-  Con* 
ceedings  dehors  the  record,  the  pit.  in  error  must  first  assign 
the  diminution  specially,  and  serve  it  on  the  deft.,  or  his  at- 
torney, as  in  common  cdses  of  an  assignment  of  errors.  The 
court  may  award  a  certiorari  in  support  of  a  judgment  at  any 
time. 

^  6.  This  was  a  writ  of  certiorari  on  tbe  militia  act  to  Art.  7. 
retnove  proceedings  commenced  before  a  justice  of  the  peace    Con. 
on  the  complaint  of  the  clerk  of  a  company  of  militia.     Held,  16  Maw.  R. 
when  a  volunteer  company  is  enlisted  within  certain  limits,  a  c^J^. 
private  in  it,  who  removes  out  of  those  limits,  is  not  held  af-  wealth  «. 
terwards  to  do  duty  in  it;  but  he  may  be  enrolled  in  the  re-^"™™^"K*- 
gular  militia  company  within  whose  limits  he  dwells  :  2.  The 
warning  to  a  soldier  in  the  militia  to  appear  at  a  muster,  being 
left  at  his  workshop,  is  not  sufficient  notice :  3.  A  volunteer 
conspany  must  be  raised  within  the  brigade,  isc. :  hence,  4. 
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CERTIORARI. 


Vol.  V. 

Ch.  138. 

Art.  6. 

Con, 

18  Matt.  R. 

528,  524. 


ITJifasB.  R. 
861,  Lees  v. 
Child. 


1  Pick.  R. 
194-196. 


1  Pick.  R. 
468,  464,  .Er 
parte  Gallop. 


When  one  of  such  company  moves  permanently  out  of  those 
limits,  fas  in  this  case,)  he  ceases  to  belong  to  it :  5.  The 
usual  place  of  abode  is  ^Ae  dwelling  house. 

^  7.  Certiorari  on  the  militia  act  to  remove,  &c«  as  sec. 
6.  Held,  the  power  of  the  governor  and  council  to  make 
new  divisions  of  militia  companies,  and  the  effects  of  orders, 
making  such  divisions,  are  as  settled  in  the  case  of  the  Com- 
monwealth V.  Thaxter,  1 1  Mass.  R.  386. 

§  8.  Petition  for  a  writ  of  certiorari  to  a  Justice,  &c.  to 
certify,  iic.  the  proceedings  on  the  complaint  of  Child,  clerk, 
&c.  on  whidi  Lees,  a  quakcr^  had  been  fined.  As  a  copy  of 
the  proceedings  accompanied  the  petition,  the  cause  was 
heard  on  the  merits,  as  on  the  return  of  a  certiorari.  Held, 
to  exempt  Lees,  he  should  have  produced  a  certificate  to  the 
commanding  officer  of  the  company,  &c.  before  the  .first  Tues- 
day of  May,  preceding  his  being  warned  to  attend  the  muster 
of  the  company  :  2.  The  committee  must  aver  in  their  certifi- 
cate they  believe  the  party  conscientiously  scrupulous  of  bear- 
ing arms. 

^  9.  Certiorari^  as  sec.  6,  be.  Held,  a  person  having  a 
temporary  residence,  for  a  special  purpose,  at  a  place  where 
he  is  not  domiciled,  is  not  liable  to  be  there  enrolled  in  the 
militia.  The  defies,  domicil  was  at  New  York  :  he  and  his 
family,  as  visitors,  spent  most  of  the  summer  and  part  of  the 
fall  at  his  father's  in  Medford. 

§  10.  1  Pick.  R.  241-262,  Ex  parte  Hall,  held,  by  an 
extraordinary  promotion  in  the  militia,  no  officer  is  superseded 
except  the  one,  who  in  the  ordinary  course  of  promotion, 
would  have  succeeded  to  the  vacant  office,  and  it  seems  he 
only  has  a  right  to  resign. 

^  11.  Petition  for  a  writ  bl  certiorari  to  a  justice,  be*  who 
had  fined  Grallop  for  neglect  to  appear,  &c.  Held,  under  the 
statute  of  1809,  c.  108,  a  brigadier  general  may  discbarge  a 
private  from  a  volunteer  company  on  the  application  of  the 
captain  of  a  standing  company ;  and  if  the  private  do  duty 
in  the  standing  company,  he  will  not  be  liable  to  a  fine  for 
non  appearance  in  the  volunteer  company,  thoueh  his  dis- 
charge should  not  be  duly  notified  to  the  captain  of  such  com- 
pany. 


CHAPTER  CXXXIX- 

DEBT;  GENERALLY. 


Abt.  1.  ^  2  con.  See  ch.  29,  a.  16,  s.  1 ;  Barry  v.  Robinson,  New 

Con.         R*  393 ;  8  Wheat.  672,  be.  there  cited ;  ch.  29,  a.  16,  9.  I. 
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Debt  lies  on  a  promissory  note  against  executors,  the  wager   Vol.  V. 
of  law,  if  It  ever  had  legal  existence  in  the  United  States,  Ch.  139. 
Js   now   completely  abolished  ;  debt   against   an    executor  is     Art.  1. 
in  the  detinet  only,  unless  he  has  made  himself  personally       Con. 
liable,  as  by  a  devastavit.    8  Wheat.  642-675.  n-»-v-^ 

§  6.  Debt  lies  on  no  conrffttona/ or  collateral  undertaking.  ^  Greenl.  1 28- 

A  indorses  a  writ  and  the  principal  avoids  the  remedy  "nderg^Jj^,®^** 
the  statute  1784,  ch.  28,  (statute  1821,  ch.  69,  s.  8,)  is  by 
scire  facias  J  and  not  by  action  of  debt.  The  endorser's  un- 
dertaking is  in  its  nature  conditional.  It  is  also  a  collateral 
undertaking  by  one  man  for  the  conditional  payment  of  the 
debt  of  another. 

§  1  con.  No  variance  to  state  the  words  of  a  contract,  &c.  Art.  2. 
as  Barn.  &  Cres.  368-368,  a  declaration  stated  that  ty  a  Con. 
certain  indenture,  it  is  witnessed,  &c.  and  stated  the  words  of 
the  deed.  Held,  there  was  no  variance.  The  legal  effect  of 
the  whole  deed  may  be  diderent  from  that  which  the  part 
stated  imports  :  2.  Where  the  deft,  sets  out  on  oyer  a  deed 
on  which  the  declaration  is  framed,  he  cannot,  on  demurrer, 
take  advantage  of  a  variance,  in  an  immaterial  part,  between 
the  deed  stated  in  the  declaration,  and  as  set  out  on  oyer. 

§  9  con.  2  Pick.  R.  512 — 517,  Barrett  v.  Pritchard.  Art.  8. 
Conditional  sale  with  delivery.  Trover  for  a  quantity  of  Con. 
wool.  Pit.  owned  it,  and  delivered  it  to  the  deft.,  to  be  man- 
ufactured, who  gave  his  receipt,  saying  he  received  ^it  to 
manufacture,  he.  at  75  cents  a  pound,  be.  '  which  amount  I 
agree  to  pay  in  six  months  :  the  wool,  before  manufactured, 
after  being  manufactured,  or  in  any  stage  of  manufacturing,  to 
be  the  property  of  the  pit.  until  the  above  amount  be  paid.' 
He]d,*^the  property  remained  the  pit's,  until  the  payment  both 
against  the  deft,  and  his  creditors.  Cited  4  Mass.  R.  405  ; 
17  do.  606.  No  fraud  on  them,  as  delivery  in  such  a  case 
was  not  evidence  of  property  in  the  deft.,  and  if  they  saw  the 
receipt  they  saw  the  condition.  See  chapters  as  to  Fratids  ; 
14  Johns.  R.  167  ;  15  do.  147—349;   16  do.  226. 

A  has  goods  in  his  store  and  sells  them  to  B,  on  credit,  i  Mason,  107- 
takes  his  note  payable  in  six  months  on  interest.  The  goods  ^*^^'"*tt  <»• 
being  sold  by  marks  and  numbers  \  and  it  is  a  part  of  the 
bargain  they  may  remain  in  A's  store,  rent  free,  at  B's  option 
and  for  his  benefit,  until  A  shall  want  the  store  room.  Here 
is  a  complete  sale  and  delivery  ;  and  if  6  become  insolvent, 
A  cannot  retain  the  goods,  but  B's  trustee  may  recover  in 
trover  against  A,  he  having  sold  them  to  C. 

3  Mason,  478,  BufFum  v.  Merry.  Trover  for  two  thou- 
sand nine  hundred  pounds  of  cotton  yarn  and  seven 
thousand  yards  of  cotton  cloth.     Plea,  not  guilty.     Facts : 
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Vol.   V     the  ph.  owued  tiie  yarn,  aud  ofTered  to  seU  it  to  one  HutchiiH 
Ch.  139.  son.     He  failed,  and  his  property  was  assigned  to  the  deft. 
Art.  8.      He  declined  buying,  but  offered  to  take  the  yarn  at  65  cents 
Con.       a  pound,  and  to  pay  the  pk.  the  amount  in  plaids,  at  15  cents 
>^p>v^«^/    a  yard  ;  also  offered,  as  neurly  as  he  could,  to  use  the  pit's, 
yarn   in   making  the  warp  of  the  plaids,  and  to  use  for  filling 
other  yarn  of  as  good  quality.     The  bargain  was  closed  ac- 
cordingly, and  the  yam  delivered   to   H.,  before  he  failed, 
when  he   failed  it  was  not  manufactured  into  cloth,  but  with 
his  other  property  was  assigned  and  delivered  to  the  deft,  for 
the  benefit  of  H's.  creditors.     Held,  here  was  a  sale,  and  the 
property  passed  to  Hutchinson.     See  Accession,  ch.  76,  a.  1, 
and  19  John.  R.  44  ;  rather  doubted  by  Judge  Story.     See 
Warranty  of  Goods,  ch.  62. 

Where  the  sale  has  been  completed  and  the  property 
Nortono.  changed,  or  not,  is  a  question  for  the  jury.  13  Johns.  R.  294. 
?'h*'^'R^226  ^^  ^  creditor  receive  from  the  debtor  property  to  pay  the  debt, 
~2  Coost.  &Qd  possesses  and  uses  it,  and  has  a  reasonable  time  to  sell  it 
Rep.  770.  and  does  not  sell  it,  or  take  the  usual  steps  to  do  so,  be  is 
deemed  a  purchaser. 

A,  having  furniture  and  plate,   became  insolvent,  and  B, 
a  widow,  and  his  wife's  mother,  lent  A  her  notes  to  a  large 
amount,  payable  to  a  creditor  of  A,  and  he  covenanted  to 
pay  them,  and  she,  as  the  head  of  the  family  and  conductor 
19  Johns.  218.  of  it,  being  in  possession  of  the  furniture  ;  A  made  a  bill  of 
Cowell  V.        sale  of  it  and  of  the  plate,  and  deemed  valid. 
Johnii"R^i4      §  ^®  ^^^'  Heirs  being  liable  to  the  creditors  of  their  an- 
'  cestor  in  respect  to  lands  descended  to  them,  no  alienation  by 
them  after  the  suit  brought  can  protect  them  or  their  purcha- 
ser :  but  2.  When  land  is  sold   by  license  or  order  •f  the 
court  of  probate,  or  surrogate,  on  the  application  of  an  execu- 
tor or  administrator,  for  want  of  sufficient  personal  assets  un- 
der the  statute,  f sess.  36,  ch.  79,  s.  23,  24,  25,)  such  sale 
beiog  declared  valid  and  effectual  against  the  heirs  and  devi- 
sees, and  all  persons  claiming  by,  from,  or  under  them,  is  also 
valid  and  conclusive  against  a  creditor  who  had  brought  his 
H-  action  against  the  heirs,  and  may  be  pleaded  by  them  in  bar 

of  such  action  :  3.  Such  creditor,  by  bringing  his  action 
against  the  heirs,  does  not  acquire  a  lien  on  the  land  descend- 
ed to  them,  but  his  lien  is  merely  on  the  heirs,  in  respect  to 
the  land  descended,  so  that  they  cannot  alien  it  after  the  ac- 
tion is  brought  and  defeat  his  claim  :  4.  The  heir  of  an  in- 
testate takes  the  land  of  his  ancestor,  subject  to  the  right  of 
the  administrator,  to  apply  to  a  court  of  probate,  or  surrogate, 
for  the  sale  of  it,  in  order  to  pay  debts,  and  when  the  power 
Id.  given  by  the  court  of  probate,  or  surrogate,  for  that  purpose. 
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has  been  executed,  the  title  of  the  heir  is  gone,  and  he  has   Vol.  V. 
nothing  by  descent.     So  the  heirs  take  the  lands  of  their  an-  Ch.   139. 
cestor  deceased  intestate  so  subject  in  every  state  in  the  Union     Art,  8. 
where  his  lands  are  liable  to  be  sold  for  the  payment  of  his       Can, 
debts  by  the  license  or  order  of  some  court,  and  it  is  under- 
stood that  in  every  State  in  the  Union  lands  may  be  so  sold 
by  some  public  authority. 


CHAPTER  CXL. 

ANNUITIES. 


^  23  con.  Annuity  in  common^  &c*     A  bequest  of  annuity  i  ja^ob  fc  W. 
to  the  children  of  A,  in  equal  shares  and  proportions,  to  con-  lOO. 
tinue  during  their  joint  lives,  and  the  life  of  the  survivor  of 
them,  they  take  in  common.    There  is  no  survivoi:3hip  among 
them  by  implication.     Hence,  when  one  dies  its  share  goes  to 
the  representatives  of  it. 

<^  24.  Where  an  agreement  was  made  for  the  sale  of  an  i  Jacob  fc  W. 
annuity  to  commence  from  the  date  of  the  agreement,  and  to  896-406, 
continue  for  three  lives,  to  be  named  by  the  grantee,  the  Ave^."^  * 
court  decreed  a  specific  performance  thereof  when  the  three 
lives  had  not  been  named,  the  grantor  having  occasioned  the 
delay. 

25.  Covenant  stating  that  by  a  certain  indenture  between  8  B«rn.  k, 
the  testator  of  the  first  part.  Patience  Petrie  of  the  second,  ^*^- '*^***» 
and  the  ph.,  one  Beddome,  and  said   John  Bury  of  the  third,  j.^Burytnd 
which  indenture,  sealed  by  the  testator,  the  pit.  brought  into  another,  ez'n. 
court,  and  averred  that  Beddome  and    John  Bury  never  seal-®'^^*™**^''"^- 
ed  or  delivered  said  indenture,  reciting  a  marriage  was  in- 
tended between  the  testator  and  P.  Petrie,  in  consideration 
thereof  the  testator  d<9venanted  with  the  ph.,  Beddome,  and 
J.  Bury,  that  in  case  the  marriage  took  place,  and  said  Pa- 
tience survived  him,  his  heirs,  executors,  or  administrators, 
should  pay  to  them,  the  ph.,  Beddome,  and  J.  Bury,  an  an- 
nuity of  £200  for  the  use  of  the  said  Patience.     Marriage 
took  place,  she  survived  and  still  living,  &c.  and  £250  of  the 
annuity  was  in  arrear.     Deft,  set  out  the  deed  on  oyer,  and 
demurred,  and  joinder.     The  court  held,   K  That  all  joint 
covenantees,  who  may  sue,  must  sue,  and  that  the  declaration 
was  bad,  as  it  did  not  appear  that  any  of  the  covenantees  had 
not  assented  to  the  deed,  though  they  did  not  seal  it :  2.  It 
seems  as  the  covenant  was  made  with  three  persons,  though 
two  did  not  seal,  yet  in  law  it  is  not  converted  into  a  covenant 
with  one.     Holroyd,  J.  said,  '  there  are  many  cases  which 
show  that  all  joint  covenantors  may  sue  although  they  have 
not  sealed.' 


444  DEBT. 

Vol.  V.        ^  26.  If  an  agent  badly  secure  an  annuity^  he  is  not  Uaik 
Ch.140.    without  a  reward^  fyc.     The  pit.  stated  in  his  declar^Ltion  that 
K^^>,t<^Kj    in  consideration  he  would  employ  the  defts.  at  their  request  to 
4  Barn,  k       vest  £1400,  in  an  annuity,  they  promised  to  do  their  duty  ia 
Crei.  845-361.  ^j^g  premises ;  thai  the  ph.  did  so  employ  them,  but  they  did 
not  perform  their  duty,  &^.,  but  took  insufficient  security, 
whereby  the  pit.  lost  his  money.     On  motion  in  arrest  of 
judgment,  held,  the  count  was  bad,  as  it  did  not  state  that  any 
reward  was  to  be  paid  to  the  defts.,  or  that  they  were  em- 
ployed in  any  particular  character,  so  as  to  make  them  re- 
sponsible for  taking  bad  security,  though  not  guilty  of  negli- 
gence or  dishonesty.     Pit.  cited   Coggs  v.  Barnard  and  Elsee 
V.  Gatward.     The  court  said  there  were  three  counts,  and  if 
either  was  bad  the  judgment  must  be  airested.    But  the  court 
seemed  to  think  that  if  the  defts.  had  been  described  as  at- 
tornies  they  would  have  been  liable,  or  if  they  had  acted  dis- 
honestly, or  with  gross  negligence.     For  the  defts.  was  cited 
Bourne  v.  Diggles,  2  Chitty,  311,   a  case  like  the  present, 
only  the  person  employed  was  called  an  attorney^  and  held  to 
be  sufficient. 


CHAPTER  CLXI. 

DEBT  ON  AWARDS  AND  ARBITRATION  BONDS. 

Art.  3.  ^  6.  Pit,  sued  the  deft.,  as  administrator  on  promises  of  the 

Con.  intestate  and  of  the  administrator.     Action  was  referred  under 

456  *c  ffi^'     *  *^"^®  ^^  court,  with  all  demands  between  the  pit.  and  the  in- 

CotUe.         '  testate.     Held,  the  administrator  could  legally  enter  into  the 

rule,  and  under  it,  not  material  whether  the  counts  were  good  in 

form  or  not,  rightly  joined  or  not,  fcc. :  2.  The  referees  might 

allow  advances,  made  by  the  pit.,  on  account  of  debts  due  from 

the  estate  of  the  intestate,  though  they  became  due  and  were 

paid  after  his  death  :    3.  And  could  award  damages  de  bonis 

testatoris,     *  For  if  due,  the  administrator  would  have  been 

obliged  to  pay  them,  and  would  have  charged  the  amount  in  his 

administration  account.'    As  to  awards  16  East. ;  3  Rand.  27 ; 

1  Bos.  &P.  91-175;  1  Saund.  327. 

§  21.  6  Cowen,  581,  case  of  Wallis,  held,  an  attachment  for 
not  performing  an  award  on  the  submission  being  made,  a  rule 
of  court  cannot  go  till  the  rule  be  served,  and  performance  de- 
manded. The  attachment  is  founded  on  the  idea  that  there 
has  been  a  contempt  of  court,  in  disobeying  the  rule. 
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Vol.  V. 
CHAPTER  CLXU.  Ch.  142. 

DEBT  ON  BILLS,  BAILMENT,  fcc.  S^^<^• 

^21  con.  And  it  lies  against  a  stockholder  on  the  bank  char- 
ter, making  the  stockholder  personally  liable  (or  the  amount  of 
the  hills :  nor  does  the  statute  of  limitatbns  apply  in  such  cases,  i  Mason,  248, 
Such  a  note,  payable  to  A  or  bearer,  is,  m  effect,  to  bearer,  and  BulUrd  v. 
the  holder  is  the  bearer,  and  he  may  sue  such  stockholder,  ibid.  ^''' 


CHAPTER  CXLin. 

DEBT  ON  BY-LAWS  OF  CORPORATIONS. 


'^  9..  And  12  Wheat.  64-116,  Bank  of  the  United  States  v.  Art.  1. 
Dandridge  and  his  six  sureties.  A  majority  of  the  court  held.  Can. 
a  corporation  may  act  vnthout  uniting.  This  was  an  actk)a  of 
debt  on  the  bond  of  Dandridge,  principal,  and  cashier  of  the 
Branch  Bank  in  Virginia,  and  his  sureties,  to  secure  the  faithful 
performance  of  his  duties  as  cashier.  Held,  1.  That  evidence 
of  the  execution  of  the  bond,  and  of  its  approval  by  the  board 
of  creditors,  is  admissible,  though  there  was  no  record  of  such 
approval ;  and  that  the  bank  may  prove  the  fact  of  such  ap- 
proval by  the  board,  by  vresutnptive  evidence,  in  the  same 
manner  as  such  fact  might  be  proved  in  the  case  of  private  per- 
sons not  acting  as  a  corporation,  or  as  the  agents  of  a  corpora- 
tion :  2.  Where  in  such  case,  the  cashier  is  duly  appointed,  and^ 
permitted  to  act  in  his  office  for  a  long  time,  under  the  sanction 
of  the  directors,  it  is  not  necessary  his  official  bond  be  accepted 
by  the  board  of  directors  as  satisfactory^  according  to  the  terms 
of  the  charter,  in  order  to  enable  him  to  enter,  T(^ally,  on  the 
duties  of  his  office,  or  to  make  his  sureties  liable  for  the  non 
performance  of  those  duties  :  3.  The  charter  and  the  by-laws 
are  to  be  considered,  in  this  respect,  as  directory  to  the  board, 
and  not  as  conditions  precedent.  In  page  64  to  90,  Story,  J.| 
gave  the  opinion  of  a  majority  of  the  court,  and  cited  and  ex- 
amined many  authorities.  Chief  Justice  Marshall  dissented, 
pages  90  to  116,  and  also  cited  and  examined  many  authorities^ 

%  3  con.  Tax  in  the  State  of  Ohio.     By  a  statute  of  Ohio,  ^^^  g^ 

Eassed  Feb.  8,  1819,  a  tax  of  $50,000  a  year  was  laid  on  each    q^^  ' 
ranch  of  this  bank  located  in  that  State,  and  the  auditor  was  9  whett  788^ 
empowered  and  directed  to  issue  his  warranty,  under  his  seal  of  908,  Otbom  k 
office,  directed  to  any  person,  commanding  him  to  collect  the  j|'^PgjJ^^- 
said  tax,  to  enter  the  bankinghouse,  and  demand  the  same,  andiiirect  k.  Co. 
if  not  paid,  to  levy  the  amount  on  the  money  or  other  goods  of  of  the  Bank,  of 
the  bank ;  the  money  to  be  retained,  and  the  goods  to  be  sold  J^Lj^j^^' 
as  if  taken  on  afi.fa.  inChaneer/. 
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Vol.  V.        September  term,  1819,  a  bill  was  filed  in  the  circuit  court  of 
Ch.  143.   Ohio,  in  the  name  of  the  president,  &c.,  and  signed  by  soKctton 

jlrt,  3.  of  the  court,  praymg  an  injunction  to  restrain  Ralph  Osbora, 
Con.  auditor  of  the  State  of  Ohio,  from  proceeding  against  the  com- 
plainants, under  said  statute.  After  notice,  fee,  the  injunction 
issued  on  execution  of  bonds  and  security  in  the  sum  of 
$1 00,000,  was  served,  &c.,  &c.  The  State  officers,  Harper  and 
others,  proceeded  on  their  State  warrant,  afler  the  nib  poena  and 
injunction  were  served,  and  by  violence,  took  from  the  branches 
$100,000  in  special  bank  notes,  and  delivered  the  money  to 
Curry,  the  State  treasurer,  and  to  Osbom,,&c.  The  object  of 
the  bill  was,  the  restoration  of  the  the  money  to  said  orancby 
&c. ;  and  answers  were  put  in  by  the  State  officers,  by  which, 
the  bill  filed,  and  various  proceeding,  the  facts  appeared,  and  in 
substance  were  agreed,  that  is,  that  the  said  $100,000  were  so 
seized,  and  $98,000  were  held  in  deposit,  &c.  On  the  facts 
the  cause  was  heard,  and  on  the  decrees,  niti  against  Osbom 
and  Harper,  and  the  court  decreed  they  restore  to  the  bank  the 
sum  of  $100,000,  with  interest,  &c.  Appealed  to  the  suprone 
court  of  the  United  States,  which  recognized  the  main  decisions 
in  the  Maryland  case,  and  further  held,  1.  It  is  not  neceasaiy 
for  the  attorney  or  solicitors  of  this,  or  any  other  corporation,  to 
have  a  power  under  its  seal:  2.  Whatever  may  be  nis  power, 
it  is  not  a  ground  of  reversal  for  error,  in  an  appellate  court :  3L 
In  general,  the  answer  of  one  deft,  in  equity,  is  not  evidence 
against  another;  otherwise  where  one  deft,  succeeds  another,  so 
that  the  right  of  one  devolves  on  the  other,  and  they  become 
privies  in  estate :  as  here  one  State  treasurer  succeeded 
another  :  4.  Where  the  deft,  is  restrained  by  injunction,  from 
using  money  in  his  possession,  interest  is  not  charged  :  5.  An 
injunction  will  be  granted  to  prevent  the  franchise  of  a  corpora- 
tion from  being  destroyed,  as  well  as  to  restrain  a  party  from 
violating  it,  by  attempting  to  participate  in  its  exclusive  privi- 
leges :  6.  In  general,  an  injunction  will  not  be  allowed,  nor  a 
decree  rendered  djgainst  an  agent,  where  the  principal  is  not 
made  a  party  to  the  suit.  But  if  the  principal  be  not  himself 
subject  to  the  jurisdiction  of  the  court,  (as  in  the  case  of  a  sove- 
reign State,)  the  rule  may  be  dispensed  with :  7.  A  court  of 
equity  will  interpose  by  injunction  to  prevent  the  transfer  of  a 
specific  thing,  which,  if  transferred,  will  be  totally  lost  to  the 
owner ;  such  as  negotiable  securities  and  stocks :  8.  The  circuit 
courts  of  the  United  States  have  jurisdiction  of  a  bill  brought  by 
the  bank  of  the  United  States,  for  protecting  it  in  the  exercise 
of  its  franchises,  which  are  threatened  to  be  invaded  under  the 
unconstitutional  laws  of  a  State  ;  and  as  the  State  itself  can- 
not, according  to  the  eleventh  amendment  of  the  constitution, 
be  made  a  party  deft,  to  the  bill,  it  may  be  maintained  against 
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ihe  officers  and  agents  of  the  State,  who  are  entrusted  with  the    Vol.  V. 
execution  of  such  laws :  9.  A  State  cannot  tax  said  banks;  and   Ch.  143. 
any  attempt  on  the  part  of  its  officers  or  agents,  to  enforce  the      Art.  3. 
collection  of  such  tax  against  the  property  of  the  bank,  may  be        Can. 
restrained  by  injunction  from  the  circuit  court. 

One  main  objection  made  by  the  counsel  for  the  State,  was, 
that  the  State  itself  should  have  been  a  party  to  the  suit.  An- 
swer, it  is  enough  there  are  parties  before  the  court  to  enable  it 
to  make  an  effectual  decree,  though  some  other  parties  be 
omitted.  Cited  United  States  v.  Peters,  5  Cranch,  115;  the 
Grenada  case,  in  which  the  fiscal  rights  of  the  sovereign  were 
determined  in  a  suit  broueht  by  an  individual  to  recover  back 
from  a  collector  taxes  illegsuly  paid,  and  unconstitutionally  levied 
by  that  officer  :  Campbel  v.  Hall,  ch.  9,  a.  4,  s.  6.  Another 
objection,  that  the  bank  should  have  brought  trespass  or  trover 
against  those  who  seized  the  property.  Answer,  the  tax  was 
an  annual  vexation^  and  an  injunction  proper,  and  reasons: 
want  of  a  power  of  attorney,  if  anything  was  in  abatement,  and 
cured  by  the  judiciary  act  of  1789,  ch.  28,  s.  34,  the  act  of 
confess  of  1816,  s.  7,  incorporating  the  bank,  expressly  au- 
tbonzed  it  to  sue  in  the  circuit  courts,  and  congress  had  power 
so  o  enact,  and  reasons.  On  the  part  of  the  State  it  was  said, 
congress  could  not  vest  this  power  in  the  circuit  courts,  and  were 
cited  the  United  States'  Bank  v.  Deveaux,  ch.  76,  a.  10,  s.  30; 
and  Hope  Ins.  Com.  id ;  7  Cranch,  505  :  the  best  answer  is 
the  clause  of  the  constitution,  by  which  *  the  judicial  power  is 
extended  to  all  cases  in  law  and  equity,  arising  under  this  con- 
stUuiion^  the  laws  of  the  United  Statesj  and  treaties  made^  or 
which  shall  be  made,  under  tlieir  authority.'  This  clause,  ex- 
pressly, as  reason  dictates,  makes  the  judicial  power  coextensive 
with  the  constitution,  the  legislative,  and  treaty  power.  Thus, 
whenever  any  case  whatever  arises  under,  or  grows  out  of  this 
constitution,  a  law  or  treaty  of  the  Union,  the  judicial  power,  by 
this  clause,  is  extended  to  such  case,  and  it  would  be  absurd  in 
the  last  degree,  that  there  should  be  a  constitutional,  legislative, 
or  treaty  rule,  or  law  of  human  conduct  in  the  Union,  and  as  to 
it,  no  judicial  power :  there  might  as  well  be,  as  to  it,  no  execu- 
tive power.  And  of  what  value  would  such  a  law  or  rule  of 
human  conduct  be,  without  any  judicial  or  executive  power  to 
give  it  effect  ? 

Note.  Harper  was  employed  to  collect  the  tax,  and  seized 
the  $100,000.  Mr  Justice  Johnson  dissented  'on  the  point  of 
jurisdiction.'  He  gave  his  opinion  in  over  thirty  pages ;  but  as 
to  the  real  point  of  his  dissenting,  we  have  the  grounds  of  it  in 
the  foUowmg  words.  He,  speaking  of  the  bank's  suing  in  the 
circuit  court,  said,  '  In  its  averment,  those  on  which  it  clailns 
jurisdiction,  it  simply  takes  two  grounds :  1 .  That  it  was  incor- 
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Vol.  V.  porated  by  an  act  of  congress ;  3.  That  the  right  to  sue  w» 
Ch.  143.  given  it  by  an  act  of  congress ;  but  there  is  no  avemoent  that 
Jhi.  3.  tho  caose  of  action  was  a^cate  arising  under  a  law  of  the  Unktd 
Con.  States.*  '  It  was  a  case  emphatically  arising  out  of  an  act  of 
the  State  of  Ohio,  operating  on  the  domicil  of  the  bank,  whicby 
although  purchased  in  right  of  an  existence,  metaphysically, 
given  it  by  congress,  was  acquired  and  held  according  to  the  laws 
of  Ohio  acting  on  its  own  territory.'  It  is  true  the  case  did  not 
arise,  wholly,  under  a  law  of  the  United  States.  Tlie  act,  and 
certain  laws  of  Ohio,  made  part  of  the  case.  On  this  pcnnt  of 
jurisdiction,  suing  in  the  circuit  court,  the  supreme  court  di- 
rected a  second  argument.  The  chief  justice  in  giving  the 
opinion  of  the  court,  said, '  the  point  is,  the  right  of  the  bank  to 
sue  in  the  courts  of  the  United  States.'  <  The  appellants  con- 
test the  jurisdiction  of  the  court  on  two  grounds :  1.  That  the 
act  of  congress  has  not  given  it :  2.  That  under  the  consthutioii 
congress  cannot  eive  it.'  It  is  not  understood  Justice  Johnson 
made  the  second  objection  :  as  to  the  first,  the  chief  justice 
observed,  the  words  of  the  act  are,  ^  that  the  bank  shall  be  nnide 
able,  and  capable  in  law ;'  *  to  sue,  and  be  sued,  plead,  and  be 
impleaded,  answer,  and  be  answered,  defend,  and  be  defended, 
in  all  State  courts,  having  competent  jurisdiction,  and  in  any 
circuit  court  of  the  United  States.'  The  chief  justice  said  fiautfaeff 
^  these  words  seem  to  the  court  to  admit  of  but  one  interpretation. 
They  cannot  be  made  plainer  b}*  explanation.  Th^  give,  ex- 
pressly, the  right  "  to  sue  and  be  sued,"  in  every  circuit  comt 
of  the  United  States.'  The  chief  justice  then,  m  a  few  pages 
shows  clearly,  to  my  mind,  that  the  clause  in  the  charter  of  the 
bank,  which  authorizes  it  to  sue  in  the  circuit  courts,  is  consti- 
tutional. Among  other  things  noticed,  the  Judicial  is  coextensive 
with  the  legislative  power,  in  the  constitution,  and  that  in  almost 
every  cause  in  the  federal  courts,  there  is  some  mixture  of  State 
and  court  law  on  which  the  case  may  arise,  or  on  which  it  is 
»  Wheal.  S04.  decided,  &c. 

Akt.  5.  §  3.  The  charter  of  a  society  incorporated,  provided  that 

Con.        *  should   any  member  neglect  to  pay  his  arrearages  for  three 

months  he  shall  be  expelled.'     Held,  an  expulsion  of  a  member 

2  Serg.  &.  R.  delinquent,  without  notice  to  him,  and  without  a  vote  of  the 

141.  society,  was  illegal. 

Where  the  charter  required  two  thirds  to  meet,  to  transact 
Common-  business,  and  it  appears  from  the  minutes,  '  after  due  investiga- 
W^Ypcr  &al  ^^°°»  ^^®  corporators  met,'  held,  this  proved  a  meeting  of  twe 
s  Serg.  &  R.  '  thirds,  as  it  was  not  the  custom  to  mention  the  names  or  number 
W-  of  those  present. 

A  corporation  empowered  by  charter  *  to  make  rules,  by-laws, 
and  ordinances,  and  to  do  everything  needful  for  the  good 
government  and  support  of  the  congregation,'  may  lawftilly  mike 
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a  by-law  giving  the  president  of  the  corporation  the  power  of  Vol.  V. 
appointing  inspectors  of  the  election  of  corporate  affairs :  2.  It  Ch.  143. 
may  legally  make  a  by-law,  providing  that  no  ticket  shall  be     Jirt.  5. 
counted  at  an  election,  ^  if,  besides  the  names,  there  are  other       Con. 
things  upon  the  tickets  :'   all  elections  by  the  charter  being  by    v^->^^^w/ 
ballot :  3.  Under  such  by-law,  tiQkQt3  were  reject^d  on  which  a  Serg.  &  R. 
an  eagle  was  engraved.  29. 

^27  con,  A  bank  in  Ohio  can  sue  in  Virginia.  The  Bank 
of  Marietta  v.  Pindal,  v.  Mc  Call,  and  v.  Wilson.  This  bank 
brought  three  actions  of  debt  in  a  law  court  in  Virginia,  on 
promissory  notes  made  to  third  persons,  payable  at  said  bank, 
and  assigned  to  it.  General  demurrer  to  the  decl|u*ations  and 
jobder.  Defts'.  pleas  stated,  the  notes  were  made  and  signed 
by  them,  and  endorsed  in  Virginia,  and  denied  the  pltsrwere  a^ 
corporate  body,  by  any  law  of  Virginia.  To  these  pleas,  the 
pits,  demurred  and  joinder.  Judgments  for  the  defts.  in  the 
lower  courts :  reversed  in  the  supreme  court  of  appeals,  and 
judgments  for  the  pits.  The  defts'.  objection  was,  that  this^bank  « 
was  2l  foreign  bank,  so  could  not  sue  In  Virginia.  The  court 
said,  it  is  clear,  if  the  pits,  were  natural  persons  of  Ohio,  they 
could  recover:  but  the  pits,  are  artijidal  persons  in  Ohio,  made 
such  there  by  law ;  hence,  hsive  the  '  same  capacity  to  contract 
and  acquire  rights,  in  their  corporate  name  and  character,  as  if 
they  had  been  natural  persons  : '  2  Rand.  465-477 ;  cited  10 
Mass.  R.  91,  ante  s.  26  :  the  pleas  merely  stated  the  notes  were 
endorsed  in  Virginia,  not  that  they  were  there  endorsed  .to  pits., 
ox  there  assigned  to  them.  Had  this  been  the  fact,  and  so  stated, 
the  court  thought  the  pits,  could  not  have  recovered.  As  a^br- 
eign  bank  can  make  no  primary  contract  in  Virginia, '  the  notes 
ipight  well  be  endorsed  m  Virginia^  and  assigned  in  Ohio.' 

^  28  con.  Overseers  of  the  poor  of  a  town  in  New  York,  are  a 
corporation  for  certain  purposes  ;  may  sue  and  be  sued  of  ne- 
cessity, in  order  to  execute  the  particular  trusts  reposed  in  their 
c^ce ;  therefore,  they  are  subject  to  actions  for  debts  contracted 
by  their  predecessors,  as  overseers.  Todd  in  Mc  Cord,  overseers 
of  the  poor  of  the  town  of  Cortlandt  v.  Birdsell,  1  Co  wen, 
260-264. 

So  the  individual  member  is  not  heldi  if,  in  such  a  manner, 
the  powers  of  the  corporation  be  enlarged  at  A's  request^  by 
statute,  and  without  bis  consent.  1  N.  H.  Rep.  44-48,  Union 
I«f0cks  and  Canals  v.  Towne.  N.  York  Fire- 

^41.     How  their  powers  are  construed.     No  power  but"*^.^°J^ 
what  is  expressly  given,  or  necessary  to  carry  into  ei9ect  those^Di,2Cowen, 
so  given  ;  therefore  where  a  corporation  is  empowered  to  loan  erSr^a. 
monies  on  certain  specified  securities,  it  has  no  power  to  loan 
monies  on  sureties  in  any  otlier  forms.     Hence,  they  caqnot 

VOL.  IX.  57 
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Vol.  V.  loan  on  promissory  notes,  if,  not  included  in  tlie  forms  allowed  i 

Ch.  144.  or  to  carry  into  effect  the  purpose  for  which  it  was  established. 

Art,  5.  Same  principle,  5  Johns.  K.  383  ;  3  Barn,  h  A.  9-12. 

Con. 

^  CHAPTER  CXLIV. 

BONDS. 

Art.  5.  ^  g.     Entry  sur  disseisin.     Demand  in  mortgage,  &c.    Pit. 

Con.  gave  in  evidence  a  paper,  on  one  side  of  it  was  a  deed,  appar- 

182* StocWnJ"  ^^^'X  absolute,  dated  and  duly  executed ;  on  the  other  siae  a 

«.  Fairchiid.  writing  in  the  usual  form  of  a  condition  to  a  mortgage,  without 
date,  signature,  or  seal.  Held,  this  condition  was  a  part  of  the 
deed.     The  deed  and  condition  were  recorded.     *** 

Abt.  9.  §  4.     .4  several  bond — ^As  1  Barn,  h  Cres.  682-689.  Debt 

Qgjj^  on  bond  given  by  Wegg  to  the  pits.  Collins  h  al.  for  £1000. 

On  oyer  the  bond  was — '  I,  George  B.  Mainwaring,  am  held 
^  and  firmly  bound  to,  S^c.  (the  pits.)  in  the  sum  of  £12,000,  for 
which  I  bind  myself,  be.  And  I,  J.  E.  W.  am  held,  8a;.  in 
the  sum  of  £3000,  for  which  I  bind  myself,  he.  And  we,  P. 
P.,  S.  J.,  and  W.  E,  are  also  held,  &c.  in  £2000  each,  for 
which  we  bind  ourselves,  and  each  of  us  for  himself,  for  the 
whole  and  entire  sum  of  £2000  each ;  and  we,  Sir  N.  C.  G. 
S.  W.  (the  testator,)  and  J.  W.  are  also  held,  &;c,  in  £1000 
each,  for  which  we  bind  ourselves  and  each  of  us  for  himself, 
for  the  whole  and  entire  sum  of  £1000  each.'  The  condition 
was,  that  Geo.  B.  Mainwaring  should  render  a  true  account  of 
all  monies  received  by  him  as  treasurer  of  the  county  of  Mid- 
dlesex. Held,  this  was  a  several  bond  only,  and  that  the  obli- 
gees, by  removing  the  seal  of  one  obligor  did  not  render  the 
bond  void,  as  to  the  others.  Collins  and  others  v.  Prosser  and 
others,  executors  of  G.  L.  Wegg,  deceased.  See  ch.  42,  a.  1, 
s.  9 ;  ch.  175,  a.  5 ;  ch.  107,  a.  1,  s.  9 ;  ch.  107,  a.  1  to  20, 
a.  2,  s.  1  to  6.  Cited  Bridg.  65  ;  3  Taunt.  87  ;  4  M.  fa  S. 
23 ;  6  Ves.  805  ;  Poph.  161  ;  4  Taunt.  593  ;  2  M.  fa  S.  563, 
not  cited  before  in  this  work. 
Art.  12.  ^1  con.  In  a  suit  on  a  bail  bond  forfeited,  the  bail  can 
Con.  only  plead  comperuit  ad  diem.  A  demurrer  to  a  plea  of  an  offer 
to  surrender  the  principal,  m  an  action  on  the  bail  bond ;  held 
good ;  and  a  plea  of  payment  in  an  action  of  a  bail  bond  per- 
mitted to  be  withdrawn  for  the  purpose  of  pleading  comperuit 
ad  diem.  4  Har.  fa  McH.  5,  in  a  note,  Osborn  i\  Jones,  and  5 
Burr.  2683. 

Art.  13.  ^  21  con.  Samuell  v.  Howorth,  3  Merivale,  272;  18  Ves. 

^^^'  20:    10    East,   34,  Moore   v.   Bowmaker;   6   Taunt.   379: 

2  Johns.  Ch.  R.  554 ;  2  MajshalPs  R.  81 ;  5  B.  fa  A.  187. 
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Shewing  bow  the  surety  is  discharged,  if  the  creditor,  by  ex-   Vol.  V. 
press  agreement  with  the  principal,  vary  the  terms  of  the  con-   Gh,  144. 
tract  to  the  disadvantage  of  the  surety ;  and  see  ch.  169,  4  Har.     Jlrt.  14. 
&  McHen.  41-43.  Con. 

§  3  can.    The  penalty  in  the  sherifi^'s  bond  demanded  of   s^^v-^ 
his  sureties,  must  be  on  motion    2.  Debt  will  lie  only  for  the  4  Rand.  817— 
damage  actually  sustained  by  the  sheriffs  failure  to  return  the  W<- 
execution :  3.  Though  an  averment  of  a  breach  of  the  condi- 
tion of  the  bond  may  not  entitle  the  pit.  to  all  he   demands,  it 
may  entitle  him  to  recover  what  he  is  entitled  to  in  consequence 
of  the  breach  :  4.  Judgment  against  the  sureties  of  a  sheriff,  is 
not  evidence  against  him :  5.  Nor  are  his  admissions  evidence 

against  them.  j  M'Cord  41. 

§16  con.  An  officer  annua//y  elected,  gives  a  bond  for  the 
faithful  discharge  of  the  duties  of  his  office.  His  sureties  are 
bound  only  oneyear^  though  no  time  be  speci6ed  in  the  bond,  and 
though  he  be  reelected  several  years  in  succession.  See  art. 
13,  s.  20  ;  this  chapter  and  ch.  169^  a.  5,  s.  9.  % 

^  20  con.  4  Rand,  608,  is  cited.  Keeling  v.  Ball,  1  Peake's 
Evid.  Appendix,  184,  where  held  that  a  bond  to  which  there 
were  subscribing  witnesses,  being  lost,  and  the  names  of  the 
subscribing  witnesses  being  forgotten,  proof  of  the  acknowledge- 
ment of  the  debt  by  the  paity,  and  his  promise  to  pay  it,  was 
held  admissible,  and  sufficient  evidence  of  the  execution  of  the 
bond  ;  and  proof  the  bond  was  printed,  and  in  the  usual  form, 
was  held  to  be  sufficient  evidence  that  it  bound  the  heirs. 

Action  on  a  lost  note  negotiable,  payable  to  bearer,  brought  ^7  8^ 
by  the  holder.  Held,  this  action  at  law  cannot  be  maintained  302^313  ' 
by  the  holder  on  his  proving  it  lost,  after  it  became  due.  Ali- 
ter  if  he  prove  it  destroyed,  so  if  not  negotiable ;  and  if  nego- 
tiable, and  it  appears  not  to  have  been  negotiated,  but  if  only 
lost,  die  only  remedy  is  in  equity,  which  alone  can  aflbrd  the 
deft,  adequate  protection  against  future  liability.  See  ch.  178, 
a.  10,  s.  3,  Pierson  v.  Hutchinson,  2  Camp.  211  ;  3  id.  324  ; 
4  Taunt.  602,  Davis  v.  Dood  ;  6  Esp.  R.  76. 

^  2  con.     Debt  for  the  escape  of  one  Lawrence  from  the  Art.  16. 
deft's.  custody  on  a  ca.  sa.  at  the  pit's  suit  on  a  judgment  for    Con. 
$652  17.    The  declaration  contained  three  counts,  in  substance  Middle  Dii- 
alike,  except  the  escape  was  stated  on  difierent  days.     Deft.  Deyo/Seric 
pleaded,  1 .  nil  debet^  with  notice  of  special  matter :  2.  In  an-  6  dowen,  78^ 
swer  to  the  first  count,  a  return  before  suit  brought;  and  that''^- 
the  deft,  after  that  escape  and  return,  safely  kept  the  prisoner 
in  his  custody  ;  till  he  went  out  of  office,  and  then  delivered 
him  over  to  his  successor.     Replication  the  deft,  did  not  keep 
and  detain  the  prisoner  in  his  custody  in  manner  and  form,  &c. 
Other  pleas  not  material.    Court  held,  first :  The  pit.  could  re- 
cover but  on  one  count ;  only  one  judgment  on  which  the  pri- 
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Vol.  V.    sooer  was  coromitted :  2.  The  court  understood  the  plea  la 
Ch.  144.   state  the  deft.  contimtaUy  kept  the  prisoner  after  his  return  ;  and 
•Art,  16.    if  sH  this  was  material^  the  pit.  must  recover,  for  the  deft,  did 
Con*       not  keep  him  continually^  for  he  escaped  again  after  bis  first 
s^^-v...^/     return,  sued  three  times,  and  returned  :  3.  Modo  ti  /brma, 
puts  in  issue  only  matter  of  mlitance  :  4.  The  continual  keep" 
ing  is  not  material,  for  it  is  a  good  defence,  if  the  prisoner,  re- 
turn, or  is  taken  on  fresh  suit,  and  in  custody  when  the  action 
is  brought.     This  was  the  essential  pobt.    So  is  Bonafores  and 
Walker,  and  all  the  English  cases  prior  to  Griffiths  v.  Eyj^s,  1 
Bos.  and  P.  413;  Chambers  v.  Jones,  11  East,  406.     Tliese 
cases  were  denied,  and  it  seems  all  the  American  cases  agree 
with  Bonafores  and  Walker,  &c. 
1  Cowen,  ao9      ^9.     Debt  against  the  deft.,  sheriff  of        ■  ,  for  the  escape 
'^^'^'  of  A,  taken  in  execution.     Held,  among  other  things,  that  it  is 

setded  that  a  ^erifT,  who  is  sued  for  an  escape,  canfaot  protect 
himself  by  errors  in  the  process,  though  erroneous  it  protects 
him  in  making  an  arrest.  The  judges  differed  as  to  the  en.  sa. 
whether  void  or  voidable  only,  being  tested  out  of  term.  If 
void,  the  deft,  was  not  liable  for  letting  A  escape,  if  voidable 
only,  was  bound  to  retain  him. 
Rogera  V.  ^10.     Debt  on  bond  for  the  performance .  of  coFenants 

CowSTe^-   ^'^^  ^^^  est  factum.      Thereon  the  ph.  proceeded  to  trial,  and 
67.      '  took  a  verdict,  not  having  assigned  breaches,  and  no  damages 

assessed  by  tbe  jury.  Held,  the  pit.  might,  afterwards,  assign 
breaches,  and  have  his  damages  assessed  on  a  writ  of  inquiry, 
under  the  statute,  (Sess.  36,  ch.  56,  s.  7,  1  R.  L.  518^  19 
Johns.  R.  31 1,  Notes ;  3  Cowen,  62  to  67,  and  English  author- 
ities cited,  and  the  act  of  8  and  9  W.  3,  ch.  II,  near  the  same 
as  said  New  York  act. 

^  11.  In  declaring  on  a  bond  conditioned  to  pay  a  judgment 
in  three  months,  or  surrender  the  body  of  the  deft,  in  execution 
at  tbe  pit's,  suit  in  thirty  days  tliereafter ;  the  taking  out  execu- 
Whitncy  v.  tion  by  the  ph.  within  die  thirty  days,  is  a  condition  precedent, 
^^t^L^  and  must  be  staled  in  the  declaration  :  2.  If  the  performance 
CoweD,89—  of  ^he  condition  of  the  bond  be  prevented  by  the  oWigee's  omis- 
41.  sion,  the  obligor  is  discharged. 

Abt.  17.        <^  2.     A  bond  for  the  liberty  of  the  yard  to  a  poor  debtor, 
Con.  does  not  bar  an  action  against  the  sheriff  for  an  escape,   unless 

IW  ^  ^^*  '^  ^®  double  the  face  of  the  execution.  But  if  for  a  less 
amount,  it  is  valid  against  the  obligor,  and  in  no  case  need  it  be 
double  the  face  of  the  execution,  and  the  officer's  fees. 
2  McCord,  29.  ^  jgf^  convicted  of  rendering  a  false  schedule  under  the 
prison  bounds  act,  is  excluded  all  benefit  under  that  and  the  in- 
solvent debtor's  act  in  any  case*  A  bond  for  the  prison-bounds 
is  forfeited  if  the  prisoner  make  no  schedule  in  forty  days  :  2. 
A  schedule  filed  in  another  suit  at  a  forrawr  period,  is  not  a  com- 
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pliance  with  the  act :  3.  The  amount  due  on  the  execution  is  Vol.  V. 
the  amount  of  damagjes  in  the  action  on  die  bond,  and  no  other  Gh«  144. 
need  be  proved.     2  McCord,  135.  jStri.tt. 

After  the  execution  of  the  bond  for  the  debtor's  liberties,  the      Cm. 
dieriff  is  not  liable  for  the  debtor's  escape.     The  action  was     v^v^w/ 
debt  against  the  sheriff  for  an   escape  of  a  debtor,  cominitted  8  GretnL  447* 
on  execution ;  plea,  said  i)ond,  &c.     Pit.  demurred  to  it ;  plea  t^-      ,  ,^ 

.     jLj'^jl^  1  '*^3  Oreenl.  166- 

^gdod ;  bond  good  at  common  law.  loe. 

^13  can.  Debt  on  prison  bond.  If  the  principal,  deft.,  im- 17  Mass.  R. 
prisoned  on  mesne  process,  continue  a  true  prisoner,  &c.,  held,  ni^iTS..  - 
the  penal  sum  must  be  double  the  sum,  to  the  amount  of  which, 
the  officer  is  directed  to  attach,  and  in  case  of  escape,  it  is  not 
subject  to  the  equitaUe  powers  of  the  court,  (Sup.  J.  Court :)  as 
«  bond  is  given  by  one  committed  on  execution  :  the  verdict 
ISound  an  escape.  In  the  case  of  mesne  process  there  is  no 
certain  debt  or  sum  :  see  statutes  1784,  eh.  41,  s.  9,  1810,  ohl 
116,  and  1811,  ch.  167. 

A  prisoner  widiing  to  be  admitted  to  the  prison  bounds,  ap-  ]  Hawkt,  427 
plies  to  the  sheri^  and  ofiers  to  prepare  a  bond  with  ample 
security,  and  the  sheriff  refuses  to  admit  liim  to  the  rules,  or  to 
take  any  bond,  such  conduct  is  a  waiver,  by  the  sheriff,  of 
^ny  £9irther  act  to  be  done  by  the  prisoner,  evoi  supposing  the 
law  required  him  to  prepare  or  tender  a  bond  with  ample 
sureties.  ^ 

The  defts.  in  an  action  on  the  prison  bounds  bond,  are  es^  ^'Jl"|  iju*"" 
topped  to  plead  the  person  to  whom  given,  as  jailor,  was  not  in  211/ 
fact  iailor  at  the  time.     1  Marsh.  63,  if  the  assignee  of  such  a 
bond  sue,  he  need  not  aver  the  obligor's  escape. 

Debt  on  prison  bond,  &c.     The  sheriff,  for  his  security,  took  8  Cowen,  128- 
the  debtor's  prison  bond  for  his  enjoying  gaol  limits.     This  was  ^^^* 
valid  when  taken ;  afterward^  the  debtor  was  committed  to  close 
confinement  for  felony.     Held,  this  vacated  the  bond,  and  the 
sureties  in  it  were  discharged.  ' 


CHAPTER  CXLV. 

DEBT  ON  THE  GAMING  ACTS. 


^21.  Under  the  second  section  of  the  act  to  prevent  ex- 
cessive and  deceitful  gaming,  (Sess.  24,  ch.  46  ;  IN.  R.  L. 
162,)  in  an  action  brought  by  the  losing  party,  against  the  win- 
ner, to  recover  back  money  lost,  at  play  and  paid ;  the  ph.  may 
declare,  generally,  in  debt  for  money  had  and  received,  with- 
out stating  the  case  pecially  or  referring  to  the  statute  ;  but  it 
is  otherwise  when  a    action  is  brought  by  a  common  informer. 
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Vol.  V. 

Ch.  146.  CHAPTER  CXLVI. 

•^Jif-  ^'  DEBT  ON  JUDGMENTS. 

Con. 

y^^^^^^^^         ^  17  con.     The  creditor  cannot  sue  a  judgment  where  the 

i7Mt98.  R.  'Execution  issued  thereon,  is  not  returned  into  the  clerk's  office, 

488.  but  the  sheriff's  return,  as  to  the  legal  quali6cations  of  the  ap- 

praisers of  land  is  conclusive  and  not  to  be  questioned  in  an  ac- 
tion on  the  judgment. 

Art.  7.  ^  27  con.     One  so  discharged  on  stat.  1816,  c.  55,  cannot 

Con.  be  arrested  on  mesne  process  in  a  suit  on  the  former  judgment ; 

L-soo  *  ^*  ^^  *°^  ^^  arrested,  he  may  abate  the  writ  :  2.  Stat.  1787,  ch.  28, 
s.  3,  requires  a  technical  conviction  of  peijury,  in  order  to  avoid 
the  effect  of  taking  the  oath,  and  it  is  ill  to  reply,  and  not  allege 
such  conviction,  and  if  it  do  not  point  out  wherein  the  debtor 
swore  falsely. 

Abt.  8.  ^2  con.  But  after  an  escape  on  mesne  processy  with  or  with- 

Con.  out  license  from  the  officer,  voluntary  or  negligent,  the  right  of 

recaption  continues.  This  arises  from  the  nature  of  the  officer^ 
duty  as  to  mesne  process,  in  which  he  is  only  to  keep  tbe  deft, 
so  as  he  have  him  before  the  court  at  the  return  of  the  writ.  1 
N.  H.  Rep.  367-371,  Langdon  v.  Hathaway,  1  Saund.  35 ;  5 
John.  182. 

<^  18.     Lies  against  two  joint  debtors  though  one  was  not 
arrested  and  did  not  appear  in  the  original  action,  tbe  judgment 
is  prima  facie  evidence  against  the  party  not  brought  into  court. 
Columbia  Bank  v.  Newcomb,  6  John.  98  ;  Taylor  v.  Pettibone, 
'  16  John.  16.      But  b^  statute  1  R.  L.  521,  s.  13,  tbe  execu- 

tion runs  not  against  him  or  his  estate. 


CHAPTER  CXLVU. 

DEBT  FOR  LEGACIES. 


^  24.     Pelietreau  v.  Rathbone,   18  John.  R.  428.     Held, 
no  action  lies  against  terretenantSj  for  a  legacy,  though  an  an 
nuity  for  life  is  expressly  charged  on  the  real  and  personal 
tate  of  the  testator ;  but  the  proper  remedy  is  in  a  court  o 
chancery. 


CHAPTER  CXLVUI. 

DEBT  FOR  PENALTIES. 


Art.  1 .  The  surety  is  not  held  in  an  administration  bond,  if  the  ad 

Con,  ministrator do  not  execute  it.     2  Pick.  R.  24,  Wood,  Judge,  t:^- 

Washburn,  &c. 
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^11  con.  Esp.  on  P.  Stat.  57,  a  statute  forbids  a  thing  Vol.  V. 
Under  a  penalty  to  be  paid  to  the  party  grieved,  and  prescribes  Qg,  249. 
BO  mode  of  recovery,  he  shall  have  debt.  ^^^,  1, 

^13.     General  rules.     Where  a  statute  declares  that '  any       Con. 
person/  doing  a  certain  act,  offends ;  and  that  every  person  so    y^p>^.-^/ 
offending  shall  forfeit  and  pay,  8cc.     It  depends  on  the  natur?' 
of  the  offence  as  being  entire  or  severaij  whether  several  persons 
jobtly  and  simultaneously  committing  it,  are  to  be  subjected, 
the  whole  to  one  penalty,  or  each  to  the  whole  penalty :  2. 
Where  a  statute  gives  double  the  value  of  goods  by  way  01  pen- 
alh/j  to  be  recovered  in  an  action  of  debt,  the  jury  may  find  the 
vaiue  of  the  goods,  and  the  court  double  the  value  in  their  judg- 
ment.    Enough  the  jury  say  value  of  the  goods.     The  angle 
value  is  intruded,  nor  need  the  verdict  use  the  word  single^  or 
say  the  single  value  in  terms :  3.  It  is  not  necessary  in  actions 
01  debt  for  penalties  of  uncertain  amounts,  as  depending  on  the 
value  of  goods,  &c.  that  the  pit.  recover  tlie  exact  sum  or 
amount  laid  in  hb  declaration.     See  sect.  2,  this  art.  Rex  v. 
Clarke ;  Barnard  v.  Gostlmg  &;  al.  in  error ;  4  Bos  &;  P.  248- 
251,  several ;  Bui.  N  P.  196,  Newcomb  v.  Butterfield,  8  John. 
342- — 34u,  as  to  treble  damages,  and  cases  cited.      Rex  v. 
Bleasdale  &  al.  4  D.  &;  E.  809,  for  one  offence  only  ;  two  per- 
sons must  be  joined,  and  Hardman  v.  Whiteacre ;  Bui.  N.  P. 
1 89  ;  5  Cowen's  R.  678—687,  Warren  v.  Doolittle,  in  the 
court  of  errors,  N.  York;  Partridge  v.  Naylor,  ch.  196,  a.  6, 
s.  4,  one  penalty  against  all.    2  East,  569 — 575,  Barnard  v. 
Gostling,  and  several  cases  therein  cited.     McQuiUin  v.  Cox, 
&c.  ch.  139,  a.  8,  s.   14,  debt  lies  for  an  indeterminate  sum. 
Cross  V.  U.  States,  1  Gall.  R.  26 ;  for  single  value  in  the  ver- 
dict, he. 

In  debt  for  a  statute  penalty,  the  offenders  may  be  sued  joint-  Art.  5. 
ty  or  severally  but  the  pit.  can  have  but  one  satisfaction.     2    Can. 
Greenl,  130 — 131,  not  necessary  to  allege  the  defts.  knew  who 
owned  the  logs.  See  Boutelle  v.  Nourse,  a.  1,  s.  4  ;  Bumham 
V.  Webster,  a.  8,  s.  10,  Maine  stat.  1821,  ch.  16. 

3  Greenl.  203,  Howes  h  al.  v.  Shed.  A  illegally  takes  logs 
from  a  river  against  said  statute.  B  knows  this,  but  buys  the 
logs ;  he  incurs  the  penalty  of  the  said  act :   Was  debt. 

§  1  con.  The  bank  acts  of  Massachusetts  being  recognized  in     Art.  8. 
the  public  statutes  of  Maine,  are  thereby  become  public  acts.       Con. 
and  may  be  proved  by  a  printed  copy :  2.  If  a  statute  contains  IJ^'®*"''®^' 
provisions  of  a  private  nature,  as  to  incorporate  a  bank,  &^., 
yet  if  it  contains  also,  provisions  for  the  forfeiture  of  penalties  to 
the  State,  or  for  the  punishment  of  public  offences  in  relation  to 
such  bank,  it  is  a  public  statute :   3.  The  act  incorporating  the 
Bank  of  tiie  United   States ;   see  Samuel  v.  Evans,  s.  3,  this 
article,  Bnl.  N.  P.  224. 
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Vol.  V.        §  7  con.  Trespass  for  taking  and  carrying  away   the  pli*s. 
Ch.  148.    cattle.     Deft,  justified  taking  them  going  at  large  without  a 
Art,  11.    keeper.     The  pit.  made  objections  to  the  defence.     Held,  1. 
Con.      The  court  will  presume  nn  annual  town  meeting  duly  notified, 
\^s<'^  jif  the  contrary  do  not  appear :  2.  An  application  for  a  warrant 
4  Pick.  258—  to  appraise  the  cattle  impounded,  need  not  be  in  writing :  S. 
^H?*fc**'^    An  oatli  to  the  two  tippraisers,  ^faithfully  to  appraise  the  crea- 
^'    ^^     *  •    tures  named  in  the  warrant  according  to  their  best  skill  and 
judgment,'  was  sufficient :  4.  Enough  the  appraisers  return  on 
the  warrant,  only  the  value  of  the  cattle  appraised,  without 
stating  the  penalty  and  charges :  5.  A  vote  of  a  town  to  restiram 
cattle  going  at  large  within  tbe  limits  of  the  town,  ( Andover)  is 
binding  on  persons  not  inhabitants,  whose  cattle  are  found  so 
going  at  large :   6.  A  turnpike  road,  if  a  highway  within  the 
iHeaning  of  the  statute,  &c. :    7.  An  inhabitant  of  a  town  so 
taking  up  such  cattle,  may  impound  them  in  a  private  close  :  8. 
Notice  given  to  the  owner  of  the  cattle  before  they  are  impound- 
ed, of  the  facts  and  of  the  cause  of  their  being  taken,  and  after 
the  impounding,  of  the  place  where  impounded,  is  a  legal  notice : 
9.  If  the  owner  avoid  tne  tender  of  the  surplus  of  the  appraised 
value,  and  immediately  sue  the  field  driver,  the  tender  is  dis- 
pensed with.     See  Fences,  ch.  66. 
Art.  12.  §  ^  ^^^'  Town  office :   the  penalty  for  not  serving  in,  does 

Con.  "^^  extend  to  a  collector  of  taxes :  2.  If  he  neglect  to  find 

securities,  his  office  is  vacant,  and  another  may  be  chosen.  1 
Greenl.  248-260. 
Art.  14.  Since  the  original  was  prepared  for  the  press,  Mr  Espinasse's 
Con.  treatise  on  the  law  of  actions  on  penal  statutes  in  general,  has 
been  published  in  the  United  States.  This  he  views  as  rather 
a  new  effort.  The  few  following  rules,  principles,  and  cases, 
may  be  useful  in  our  practice  taken  from  it,  in  addition  to  what 
is  found  in  the  different  parts  of  this  abridgment. 

^  1.  In  England,  and  in  some  of  our  States,  statute  penalties 
can  be  recovered  by  action,  or  information  only  ;  but  no  autho- 
rity is  found  to  warrant  a  common  informer  to  proceed  by  infor- 
matUnij  unless  that  mode  is  expressly  directed  by  the  statute, 
p.  57:  notice  required  before  the  suit  or  affidavit,  he.,  such 
requisition  must  be  strictly  complied  with :  pp.  51,  52,  cites 
2  Stra.  1247 :  if  a  common  informer  sue  in  his  own  namSf  gene- 
rallv  he  may  declare  ^tit  tam^  but  not  e  converso :  65,  66  cites 
S  Wils.  141,  &c. ;  4  Burr.  2417 :  the  day  of  committing  the 
offence  is  indtisive  :  p.  73,  Hob.  139  :  hence,  if  committed  9thi^^ 
of  October,  the  year  expires  the  8th  of  the  next  October ;  and 
2  D.  k  E.  155. 

^  2.  The  venue  ;  but  litde  is  to  be  added  as  to  this.     Whei 
the  remedy  is  locals  that  is  required  to  be  in  tbe  county  in 
the  ofience  is  committed,  and  the  action  or  information  is  brought 
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in  ftBotber  country,  the  ph.  q.  tj  cdnnot  lutve  judgment  though    Vol.  V. 
not  objected  to  by  plea:  p.  81,  Cro.  El.  785;  21  Jac.  1,  en.   Ch.  14^. 
4,  8.  38;   the  parly  grievedy  may  sue  by  btil  or  action,  and    Art.  14. 
where  he  pleases,  it  there  be  no  statute  to  restrain  him :  pp.  81 ,      «Gim. 
83,  59,  60,  Cro.  El.  645  ;  a  mere  act  of  omission  is  not  loeal  i 
Hob.  251,  Semble  :  an  attorney  is  entitled  to  his  local  privilege 
in  the  proper  court;  pp.  49-141 :  where  the  offence  is  com- 
mitted, partly  in  one  county  and  partly  in  another,  it  may  be 
kid  in  either,  that  is,  where  iwo  facts  are  necessary  to  consti- 
tute the  offence ;   p.  84,  2  D.  b  E.  24 1  :  but  where  only  the 
inducement  to  the  offence  has  been  in  one  county,  and  the  rf- 
fence  itsdfm  another,  the  suit  must  be  in  the  latter ;  p.  86,  2 
Bos.  b  F.  381 ;  4  East.  385 :  the  ofience  when  locals  must  be 
proved  where  tried  ;  p.  141  :  if  a  distress  be  taken  in  one  county 
and  impotmded  in  another,  the  action  may  be  in  rither ;  p.  89, 
2  Taunt.  252. 

§  3.  Evidence  on  the  general  issue.  Deft,  .need  not  plead 
the  statute  of  limitations  of  one  year  or  more,  for  if  die  suit  be 
afier  the  time  limited,  it  is  void  :  p.  78,  1  P.  Wm.  437  :  but  on 
nU  debet  the  deft,  cannot  give  evidence  of  a  former  recovery  for 
the  same  oSsnce  by  the  pit.  or  another,  or  another  suit  pending 
for  the  same  cause  of  action  and  offence,  nor  matter  of  record ; 
eidier  most  be  pleaded;  pp.  131,  132.  Bui.  N.  P.  197;  1 
Stra.  701 :  and  the  true  time  of  commencing  each  action  may 
be  proved;  pp.  132,  133,  2  Stra.  1169;  2  Leo.  161;  the 
time  laid  in  the  declaration,  the  pit.  must  prove  in  part,  but  he 
need  not  prove  the  f0hole  time  therein  laid;  but  he  recovers  as 
far  as  his  evidence  goes  within  the  time  so  laid  in  it ;  p.  145, 
Cro.  J.  529,  Cro.  El,  835  :  a  contract  must  be  proved  as  laid ; 
p.  146 :  parol  evidence  is  used  as  in  other  cases ;  p.  147. 

It  is  enough  the  record  produced,  substantially  proves  the 
plea  it  is  adduced  to  support;  a  variance  in  a  part  not  material 
to  the  issue  will  not  vitiate  ;  p.  147,  Hob.  209. 

If  the  action  or  information  be  on  a  penal  statute,  and  another 
exempts  the  party  from  the  penalty,  it  must  be  pleaded,  and 
cannot  be  in  evidence  on  the  general  issue  of  not  guilty,  or  nil 
dAet;  p.  127,  Bui.  N.  P.  225  :  aliter^  as  to  a  proviso  in  the 
same  st&tute,  for  his  case  is  on  the  whole  statute;  p.  127,  Bui. 
N.  P,  225 :  Sir  W.  Jones,  p.  320 ;  but  the  matter  that  is  pro- 
perly in  evidence  on  the  general  issue  must  be  a  matter  efjaet^ 
for  if  matter  of /aur,  it  is  to  be  pleaded  ;  pp.  127,  128,  2  Roll. 
Abr.  683  :  but  as  to  provisos  and  exceptions  in  statutes  see  ch. 
t96,  a.  3,  and  in  other  parts  of  this  work. 

%  4.  Who  may  be  pit.  ^c  ;  not  an  infant ;  p.  19  :  nor  a  cor- 
poration, unless  expressly  made  pit.  by  statute.  There  can  be 
no  informers  or  qui  tarn  pits.,  but  those  constituted  by  the 
statutes,  giving  the  penalties  sued  for.    They  are  appointed  as 
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Vol.  V.    nicre  iastnimeDts  to  give  etkci  to  peml  statutes,  not  on  aceoudf 
Ch.  148.   of  any  rights  or  claims  they  have  :  nor  is  there  any  comiiKm  in- 
Art.  14.    former  or  out  tarn  pits.,  at  common  law.     But  wherever  a  stat- 
Cof^      ute  prohibits  a  thing  under  a  penahy,  and  that,  or  any  part  of  it, 
is  given  to  him  who  will  sue  for  the  same,  any  person  may  sue 
for  the  penalty,  with  a  few  exceptions  of  those  under  legal  disa- 
bilities, as  above;  pp.  18,  19,  20«  Bui.  N.  P.  198;   2  Stra. 
1241 :    and  if  an  informer  in  the  first  statute,  and  others  add 
penahies  and  do  not  name  him,  still  he  is  an  informer;  p.  13 : 
if  a  statute  empowers  a  common  informer  to  sue,  he  has  debt ; 
p.  56  :  but  he  cannot  sue  for  less  than  the  whole  penalty ;  p. 
]  19,  Bui.  N.  P.  196  ;  Cro.  Jac.  496 :  but  it  is  said  he  mi^ 
sue  for  his  own  share  only ;  p.  122 :  if  he  sue  after  the  year,  it 
may  be  well  for  the  king's  part,  though  not  for  his  own ;  p.  76, 
'Bui.  N.  P.  195  :  and  an  information  is  commenced  as  soon  as 
it  is  in  court ;  p.  135,  Cro.  El.  261 :  so  is  the^action  as  soon  as 
the  writ  is  sued  out,  if  regularly  continued  ;  pp.  1S5,  136,  6  D. 
k  E.  617. 

^  5.  Judgment,  ^c.  :  pit.  or  informer  maji  have  iuJgm$mi  fur 
part :  as  where  he  sues  several  persons  joindy,  lor  ao  oflence 
agabst  a  statute,  which  in  its  nature  may  be  committed  by  a 
single  person  alone,  some  of  them  may  be  acquitted,  and  some, 
by  verdict,  found  guilty ;  for  though  the  words  of  the  informa- 
tion are  joint,  yet  in  judgment  of  law  the  charge  is  several 
against  each  deft. ;  so  in  cases  of  torts,  less  may  be  found  wheie 
more  is  charged.  Tort  feasances  are  like  trespasses :  the  ver- 
dict may  find  the  deft,  guilty  of  part,  and  not  guilty  as  to  the 
rest.     Aliter  as  to  contracts. 

So  if  a  declaration  or  information  charges  several  offences 
against  a  statute,  some  well  made,  some  not,  the  pit.  may  have 
his  judgment  for  those  well  charged;  pp.  149,  150,  2  Rdi. 
Abr.  707;  Cro.  J.  104:  as  debt  for  usury.  One  count  is, 
the  deft,  corruptly  lent  £40 ;  another  lent  £20,  but  did  not  say 
corruptly:  last  bad,  on  nU  debet,  and  verdict  for  the  pit. :  urged 
he  should  not  have  judgment  for  any  of  the  sums ;  but  judgment 
was  given  on  the  good  counts. for  the  pit. ;  against  him  for  those 
defective.  If  the  jury  find  a  general  verdict  for  one  penal^, 
for  the  pit.  and  he  takes  it  on  a  certain  count,  and  that  is  found 
bad  in  law,  he  is  not  allowed,  afterwards,  to  apply  it  to  another 
count,  a  good  one,  to  which  the  evidence  would  warrant  the 
application  ;  p.  152,  3  D.  &z;  £.  446. 

<^  6.  Statutes.  Every  declaration  or  information  brought  to 
recover  a  penalty,  given  by  a  penal  statute,  must  state  and  show 
the  pit.  qui  tarn,  or  informer,  grounds  his  claim  on  the  stat- 
ute :  so  he  must  show  how  the  pit.,  &c.,  is  entitled  under  the 
statute,  and  the  purposes  for  which  the  penalty  is  given  in  the 
statute  90,  91 :  so  the  deft,  must  be  so  described  as  to  appear 
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to  be  a  person  the  statute  intends,  and  so  one  who  has  incurred  Vol.  V. 
the  penalty  of  the  statute.  12  Mod.  77,  4  D.  b  E.  227  ;  4  Cb.  148. 
Burr.  2018;  2  East.  333.  jirt.  14. 

As  to  exceptions  and  provisions  in  statutes,  it  is  unnecessary       pon. 
to  add ;  so  as  to  reciting  and  inisreciting  statutes.  s^-v«%^ 

^  7  Several  matters.  Deft  cannot  plead  double.  Esp.  125, 
4D.  bE.  701. 

A  replicatbn  of  coven  to  a  plea  of  a  former  recovery  is  good  : 
139  :  the  government  cannot  defeat  the  informer's  share.  See 
ch.  175,  a.  12,  s.  22:  a  license  must  be  pleaded;  p.  126. 

^  8.  Eden  on  Injunctions,  pp*  18,  19,  Lord  Thurlow  said, 
'  where  a  penalty  is  inserted  merely  to  secure  the  enjoyment  of 
a  collateral  object,  the  enjoyment  of  the  object  is  considered  as 
the  principle  intent  of  the  deed,  and  the  penalty  only  is  acces- 
sional,  and  to  secure  the  damage  really  incurred.  But  where 
the  parties,  instead  of  securing  the  performance  of  the  agree- 
ment by  a  penalty,  have  fixed  upon  a  certain  sum  by  way  of 
liquidated  damages,  to  be  paid  in  the  event  of  the  non  per- 
formance of  the  agreement,  a  court  of  equity  (except  in  certain 
cases  of  waste)  refuses  to  interfere  in  restraining  tne  recovery 
of  such  damages.'  On  these  principles,  courts  of  equity^  inter- 
pose to  restrain  proceedings  at  law,  for  the  recovery  of  penal- 
ties ;  but  not  where  forfeitures  happen  under  the  by-laws  of 
corporations.  See  this  distinction  oi  damages  liquidated  or  not, 
largely  considered,  ch.  28. 

^  9.  Debt  on  bond,  conditioned  to  maintain  a  bastard  child,  F*ir|>e  &  ai. 
in  toe  penalty  of  $400.    The  pits,  assigned  breaches  according  JJJ^jJ^^ 
to  the  statute,  1   R.  L.   518.     The  defts.  (one  a  surety)  Uie  dtv  of 
pleaded  paynient  of  $264  25  cts.,  and  nan  damnificatta  be-New  YoAw. 
yond  that  sum  :  defts.  proved  payment  of  that  sum.    Held,  gttSS^,  ^ 
the  pits,  could  recover  only  $135  75  cts,  the  balance  ofCow«a,4SM» 
$400,  though  they  proved  greater  damages  on  the  principal,  ^^' 
a  surety  is  not  liable  beyond  the  penalty :  2,  The  judgment 
on  a  penal  bond,  is  properly  for  the  penalty,  in  all  cases, 
except  where  the  demand  is  reduced  by  a  set-off,  within  the  1 
R.  L.  515,  16:    3.  IC  the  penalty  exceed  $250  the  pit.  is 
entitled  to  supreme  court  costs,  though  the  damages  recovered 
on  the  assignment  of  breaches,  be  less  than  $250 :  4.  Interest 
cannot  be  taxed  as  costs  on  recovery  on  a  bond,  where  the 
effect  will  be  to  compel  the  deits.  (one  a  surety)  to  pay  beyond 
the  penalty  of  the  bond.     The  same  principles  6  Cowen,  57, 
58,  Harvey  b  al.  v.  Bardwell  b  al. 
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•^'  1-  DEBT  ON  PROBATE  BONDS,  fee. 

Con.  '  ni  .  . 

s.^'s/'^       ^  2  con.  This  bond  is  given  only  to  secure  a  surplus  of  the 
1  Pick.  R.  880.  s^s  to  be  put  at  interest ;   the  common  administrMoa  bond 

secures  the  other  parts  of  the  proceeds  of  the  sales. 
1  Pick.  80.  Debt  on  administrator's  bond,  conditioned  to  render  an  in- 

ventory, be.    Held,  in  stating  a  breach,  in  not  returning  one, 
or  in  nbt  rendering  an  account,  it  must  be  averred  he  reonvad 
18  Johns.  R.    some  property  of  the  intestate,  tliough  not  necessary  to  djtate  the 
487.  exact  amount. 

3  Pick.  265-268,  White,  Judge,  &c.  v.  Swain,  adm'z. 
After  the  estate  had  been  setded  twenty  years,  she  received  a 
sum  of  money  under  the  Spanish  treaty  of  Feb.  22^  1B19,  be- 
longing to  the  estate  of  the  intestate.  The  judge  sued,  at  &e 
request  of  a  creditor,  whose  claim  had  been  ascertained  by  the 
commissioners  of  insolvency.  Held,  the  action  lay,  and  was 
the  proper  remedy,  being  on  the  probate  bond.  The  owa 
objection  was,  that  the  administratrix,  as  agent  of  the  hem^  cbuBh- 
ed  tbe  money. 
Daboii  0.  Debt  lies  on  a  probate  decree  of  the  surrogate,  far  die  p^r- 

Cd^^'  ifti     ^^^^  ^^  ^  l®g8Cy,  and  against  the  execotor  in  his  own  r^ght,  and 
4^^°'  he  may  set-^  a  debt  due  to  him,  in  his  own  right  fe>mf  |he  le- 

gatee m  his  own  right.     Several  cases  cited  :  2.  '  The  deeiee 
of  the  surrogate,  unappealed  from,  is  conclusive,  and  determines 
forever  the  rights  of  tlie  parties.'    'It  may  be  enforced  by  im- 
prisonment, and  is  certainly  evidence  of  a  debt  due  :'  4.  'Exe- 
cution must  eo  against  the  deft,  personally,  as  for  a  private  debt.' 
3  Pi^k.  R.  US     ^1^'  J^^^  ^^  probate  bond.     To  support  this  action  far  the 
— 149,  DtwM ,  benefit  of  creditors,  there  must  have  been,  if  the  estate  be  sol- 
iT^i^k^id'  *'  ^^^^i  ^  judgment  ascertaining  the  debt,  and  a  demand  of  pey- 
^  ment  cin  the  administrator ;  if  insolvent,  an  allowance  of  the 

debt  by  commissioners,  a  decree  of  distribution  and  such  de- 
mand :  2.  If  a  person  domiciled,  die  in  a  foreign  country,  and 
there  is  administration,  and  here  ancillary  administration,  and 
estate  is  insolvent,  and  commissioners  appointed  and  daims 
allowed  by  them  less  than  the  assets  liere,  tbe  decree  of  the 
judge  to  pay  the  debt  in  full,  is  void,  and  no  breaph  of  the  bond 
to  refuse  payment :  3.  Two  subjects  of,  and  domiciled  in  a 
foreign  country,  and  one  is  indebted  to  the  other,  and  there  is 
an  administrator,  and,  here,  an  ancillary  administrator,  such 
debt,  though  contracted  here,  must  be  sealed  there :  4.  If  the 
estate  of  the  deceased  be  not  sufficient  to  pay  his  debts,  the 
funds  here  collected,  ought  here  to  be  retained  for  pro  rata 
payments,  on  finding  abroad  what  per  centage  the  whole  estate 
will  pay  !  5.  The  ancillary  *  administrator  here,  is  only  the  dep- 
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uty  or  agent  of  the  executor  abros^d.'    The  court  did  not  decide    Vol*  V. 
that  the  fund&  here  should,  or  should  not  be  applied  to  pay  our  Ch«  148; 
citizens  their  whole  debt,  though  its  leaning  was,  that  they  should     Art.  !• 
view  it  as  a  delicate  question  not  settled  in  this  countiy  as        Com 
late  as  March  1825  :  cause  turned  on  other  points*     It  seemed    v^n^v^ 
to  be  agreed  the  rule  is  the  same  in  this,  and  in  bankrupt  cases* 
Chancellor  Kent  has  collected  many  decisions  to  show  such  funds, 
in  these  cases,  ought  to  be  so  applied  to  pay  our  own  American 
creditors.     37th  lecture,  pages  329,  330,  &c.,  he  cites  Holmes 
V,  Remson,  4  Johns.  Ch.  R.  460,  in  which,  the  assignees  of  a 
ban^upt  in  England,  included  his  property  in  New  xork,  and 
he  thought  it  was  right,  as  they  were  first  appointed,  be. ;  but 
he  adds,  '  but  whatever  consideration   might  otherwise  have 
been  due  to  the  Opinion  in  that  case,  and  to  the  reasons  and  de- 
cisions on  which  it  rested,  the  weight  of  American  authority  is 
decidedly  the  odier  way  ;    and  it  now  may  be  considered  as  a 
part  of  the  settled  jurisprudence  of  this  country,  '  that  a  prior 
assignment  in  bankruptcy,  under  a  foreign  law,  win  not  be  per- 
mitted to  prevail  against  a  subsequent  attachment  by  an  American 
creditor  of  the  bankrupt's  effects  found  here.'    Cites  1  Harris  b 
Mc  Henry  ;  Bush  t.  Mc  Kean ;  Wallace  v.  Patterson ;  same 
463,  IMGhie  v.  Moreton,  6  Binn.  358 ;  1  Mason,  881 ;  Mc  Niel 
V.  Cdquhoun ;  2  HayWood,  24 ;  Topbam  o.  Chapman,  Consti- 
tutional R.  288 ;  TaVtor  r.  Geary,  Kirby's  R.  313 ;  Inetaham 
V.  Oeyer,  13  Ma^.  K.  148 ;  Ogden  if.  Saundenr,  12  Wheat. 
218. 

How  estate  must  be  considered  so,  which  was  conveyed  by 
the  deceased  to^defraud  creditors.  3  Pick.  R.  168-170,  New- 
comb,  Judge,  &c.,  V.  Wing  and  another. 

^  5  eon.  Debt  on  probate  bond,  special  pleadings— Judge  Arit.  S. 
sued.     Principal  (execinof )  and  sureties,  mtsc  oyer  had,  plead    Con. 
Winship,  executor,   omma  peff$rmavU.    The  ph.   '^pK^^lS^Sji?- 
the  exeeotor  did  not  aceount  for  ccfrtain  properly,  valued  in    i--'^- 
the  itiveMory  at  |I2,000.     The  defts.  rejoined  that  the  execu- 
tor did  account  therefor,  charging  bhnseif  with  |^78,  the  pro^ 
ceeds  thereof,  And  tendered  an  isMe  to  the  country.   The  ph. 
did  not  join  it,  but  in  hfs  surrejoinder  alleged  the  property  was 
taken  add  sold  on  an  execution  against  the  executor ;  that  he 
ought  to  have  sold  it  for  the  full  valoe,  and  not  to  have  suffer^ 
ed  it  to  be  taken  tfnd  sold  oil  exeontion,  and  that  be  has  not 
ai5Gdoiited  for  the  full  value  thereof,  as  be  ouglit,  8ic.     Sur«- 
rejoinder,  held  bad;  on  special  demurrer  thereto,  stating  causes. 
1.  Pit.  did  not,  as  he  ought,  join  issue,  &c. :  2.  Did  not  con- 
fess the  account,  dtc.,  in  the  rejoinder,  nor  avoid  it,  Stc«,  but 
alleged  matter  foreign  thereto  :  3.  Departure  from  the  repli- 
cation, d^.,  repeating  the  sale,  dtc.^  stxted  in  the  surrejoinder^ 
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Vol.  V.    ^<^« '  ^*  l^uble,  be.   Curia.  There  was  a  regular  issue  teiw 

Ch.  149.  dered,  and  it  should  have  been  joined.  A  departure  also. 

Art.  2.         Interest  of  the  judge  of  probate,  the  least  excludes  his  ju- 

Con*      risdiction,  as  where  he  had  a  demand  against  the  estate  of  the 

>,^pv.^^     deceased.    Stat.  1817,  ch.  190,  s.  5.   But  he  may  release  bis 

5  Piek.  488—  demand  ;  but  to  act  as  agent  or  attorney,  to  one  interested  in 

Cottle'f  Cafe.  j|,q  estate  to  be  settled,  does  not  exclude  his  jurisdiction,  though 

such  acting  is  illegal. 

^18  con.  And  it  Is  sufficient  this  creditor  or  heir,  d^c,  so  en- 
dorsing the  writ,  have  an  tquitabh  interest.  2  Greenl.  239. 
This  interest  specially  stated.  And  16  Mass.  R.  524  ;  no  ac- 
tion lies  on  this  bond^  (except  by  a  creditor  whose  debt  is  as- 
certained by  a  judgment  or  decree  of  distribution,  or  by  an 
heir  having  his  part  ascertained)  without  leave  from  the  judge 
of  probate. 

1  Nott.  Sl  IT       No  action  lies  on  the  bond  to  the  ordinary,  for  the  adminis- 
Cord,  687-669.  ^fgljQn  Qf  intestate's  effects,  till  the  obligors  be  cited  before 

him,  to  account  for  the  administrator's  doings,  and  a  decree 
has  been  made. 

2  N.  H.  Rep.      Only  the  judge  of  probate  can  sue  the  probate  bond  in  New 

Hampshire;  and  no  other  ph.  in  interest  is  recc^mzed 
till  after  judgment.  He  recovers  judgment  for  the  whole 
penalty,  and  afterwards  execution  is  awarded  for  such  sums 
as  are  in  eouity  due.  Till  judgment,  there  are  but  two  ques- 
tions, 1.  Was  the  bond  executed  to  the  judge?  2.  Has 
there  been  a  breach  of  any  of  its  conditions  ?  Persons  inter- 
ested on  different  grounds,  and  entitled  to  remedies,  are  all 
subjects  of  after  consideration. 
6Pick.96-i06,  §  25  con.  Action  of  debt.  Held,  1.  If  a  legatee  sue,  and 
curk*'  ^  ^®  executor  defends  by  the  direction  of  the  heirs  and  other 
legatees,  he  is  not  guihy  of  waste  though  the  pit.  prevails :  2. 
One  is  not  liable  for  waste  committed  by  his  coexecutor :  3. 
It  seems  otherwise,  if  they  join  in  the  probate  bond :  4.  If 
the  survivor  commit  waste,  and  his  sureties  pay,  &c.,  they 
have  no  contribution  against  the  heirs,  be.,  of  the  executor 
deceased :  5.  In  an  action  on  the  probate  bond  against  an 
executor  for  waste,  in  suffering  the  testator's  property  to  be 
sold  on  execution,  interest  is  allowed  on  the  sum  ascertained 
on  a  hearing  in  chancery,  from  the  date  of  the  writ  only  :  6. 
It  seems  executors,  jointly  and  severally  bound  in  the  probate 
bond,  may  be  liable  for  the  acts  of  each  other  done  during 
their  joint  livti  on  contract ;  so  the  representatives  of  one 
deceased,  but  not  for  an  act  done  after  one  dies. 

§  29.  2  Greenl.  257,*  Potter,  Judge,  be.  v.  Webb  b  al. 
His  decree  is  condmive  on  all  persons,  when  not  appealed 
from,  and  in  a  matter  of  which  he  has  jurisdiction. 
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Debt  ^on  the  adroinistralion  bond.   Where  the  adtninistratrix    Vol.  V. 
brought  an  action  against  a  deft,  who  owed  nothing  ;  but  who,  Oh.  149. 
to  save  trouble,  &c.,  both  sides,  paid  a  sum  towards  the  costs,    Art.  3. 
and  made  a  present  to  the  heirs,  and  the  suit  was  withdrawn,     .  Con. 
and  the  jury  in  the  action  on  the  bond  found  there  was  no  just     \^^^r^ 
debt  due  from  said  deft,  to  the  estate.     Held,  the  administra- i  Mu  W-54^ 
trix  was  not  liable  on  the  bond  or  accountable  for  said  costs :  ^^^^/j^d!!^ 
2.  After  an  administrator  has  returned  an  inventory,  he  comes  croft, 
to  the  possession  of  property  not  included  in  it,  he  is  not  re- 
quired to  return  a  second  inventory. 


CHAPTER  CL. 

DEBT  ON  RECOGNIZANCE  AND  BAIL. 


^  1.  So  in  Mar}jlaniz%  in  our  States,  generally,  the  bail  Art.  !• 
bond  is  taken  on  the  act  of  23d  H.  6;  see  ch.  144,  especially  Cwi. 
a.  12,  s.  1  ;  Osborn  «.  Jones,  4  Har.  &,  McH.  5.  Sheriff  must 
Cake  reasonable  bail  if  offered,  and  if  he  refuse,  an  action  lies 
against  him.  He  isjudge  of  the  security,  and  may  take  one 
or  more  sureties.  The  bond  is  for  the  benefit  of  the  sheriff, 
and  of  the  prisoner  ;  till  forfeited,  the  pit.  has  no  interest  in  it. 
By  statute  1715,  ch.  46,  s.  6,  in  Maryland,  the  amount  of  the 
bail  bond,  in  some  cases,  is  fixed.  In  Maryland,  as  in  most 
of  the  States  south  of  New  England,  the  bail  bond  is  only  for 
appearance^  and  thereon  special  bail  is  taken.  If  the  sheriff 
fail  to  take  a  bail  bond,  and  the  deft,  to  appear  at  the  return 
of  the  writ,  he  is  liable  for  an  escape ;  not,  if  he  takes  one. 
If  he  takes  one,  the  deft,  is  dingibftrged  from  the  arrest,  and 
in  his  bail's  keeping.  On  default  of  appearance,  or  to  give 
special  bail,  the  ph.  has  his  election  either  to  accept  an  as- 
signment of  the  bail  bond  from  the  sheriff,  (which  he  is 
obliged  to  assign  by  the  statute  of  4  and  5  of  Ann,  ch.  16,  s. 
20,)  or  proceed  against  the  sheriff  by  amercement.  In  no 
case  is  the  pit.  obliged  to  take  an  assignment.  4  Har.  &  McH. 
5,  6 ;  cites  3  Vin.  title  Bail,  pi.  11,  494,  pi.  13. 

The  deft,  may  be  held  to  special  bail  in  an  action  on  a  bond, 
note,  or  bill  of  exchange,  without  an  affidavit  of  the  debt.  4 
Har.  &  McH.  159.  And  if  arrested  out  of  his  county,  on 
motion  and  filing  an  affidavit  of  the  fact,  he  is  discharged  with 
costs.  4  Har.  &  McH.  165 ;  Stat.  1796,  ch.  43,  s.  14,  15. 

Where  the  principal  is  confined  in  goal,  under  the  mesne 
civil  process  of  a  State  court,  the  circuit  court  has  no  authority 
to  issue  a  habeas  corpus  for  the  purpose  of  bringing  him  to 
be  surrendered  in  discharge  of  his  bail.  1  Grallison,  2,  where 
one  of  the  bail  cannot  sue  the  other  for  contribution,  ch.  169, 
a.  5,  s.  1,  Sureties. 
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Vol.  V.       ^  3*  i€  Mass.  R.  447.  Whenever  e  reeogoisaoce  is  taken 

Ch.  150*  for  one's  appearance  to  answer  charges  against  him,  it  is  ma- 

4rt.  1.     terial  that  itshow  the  cause  of  taking  it;  decided  on  tctre/acta# 

Coti*      on  one. 
>^^-xn»^        ^  3«  Mtering  the  bail  bondf  ^e.     After  the  surely  signed, 
i6i«eid.384-and  in  his  absence,  but  before  delivery,  the  prmcipal  erased 
*^'  the  slieriff's  name,  as  obligee,  and  inserted  that  of  the  consta- 

ble who  served  the  precept,  and  this  in  his  presence  and  at 
his  suggestion  :  Held,  the  bond  was  not  void  as  to  the  surety ; 
not  material  and  the  surety's  consent  presumed ;  his  intention 
of  becoming  bail  not  being  affected  ;  decided  on  scire  facias 
against  bail.  The  alteration  was  made  by  one  of  the  obligors 
and  before  delivery ;  cleeriy  not  void  as  to  him.  The  officer, 
the  obligee,  in  such  bond,  is  a  mere  trustee  for  the  creditor ; 
he  is  the  real  obligee.  See  Smith  v.  Crocker,  ch.  139,  a.  8, 
s.  8 ;  Hunt  e.  Adams,  6  Mass.  R.  519. 
l2WhattfS4.  ^  4.  The  bail  is  fixed  by  the  death  of  the  principal,  after 
the  return  of  the  ee.  sa.  and  before  the  return  of  the  scare 
;  and  the  bailts  not  entitled  to  an  exoneretmr  in  jucb 
(pressed  decided  by  the  principles  of  English  kw,  and 
is  that  ot  Maryland  in  the  casd.  By  it,  by  the  fav^  of  the 
court,  the  bail  may  surrender  the  principal  after  the  return  of 
the  cd.aa.  but  not  of  rigki^  and  pleadable  in  bar. 
e  Binn.  SOS—  ^  6.  The  general  principle  is,  that  bail  is  not  davianddiie 
^^'  in  trespass,  as  there  is  no  standard  whereby  to  measore  it. 

This  principle  applies  in  several  cases. 
6  Binn.  8S8—      ^6.  As  to  enforcing  contracts,  the  law  where  enforced, 
s^*  governs.     Hence  a  French  merchant  sued  in  Pennsylvania, 

must  give  special  bail  though  sued  on  a  contract  made  in 
France,  where  merchants  cannot  be  imprisoned  for  debt,  ex- 
cept in  certain  cases. 
Norton  v.  ^  7.  In  an  action  for  a  libel  to  hold  to  bail,  the  affidavit 

Mmir'R  2»7  ^^^^  ^^^^  ^^  ''^^''  ^'^  some  special  reason  to  authorize  the 
'judge  to  grant  the  order  for  bail. 

^  8.  The  sheriff  being  attached,  and  for  not  bringing  in  the 
defts.  body,  pursuant  to  a  rule  of  court,  procured  A  (on  prom- 
ise of  indemnity)  to  put  in  special  bail  in  the  original  suit. 
Held,  the  sheriff  could  not  sue  on  the  bail  bond,  as  there  was 
an  appearance  according  to  the  condition  of  the  bond,  and 
hence  the  deft,  might  plead  ramperuit  ad  diem  proui  pateij^. 
In  such  case  the  sheriff,  on  being  served  with  an  attachment, 
should  pay  the  debt  and  costs  in  the  original  action,  and  then 
sue  on  the  bail  bond,  or  the  deft.,  for  so  much  money  paid. 
Mathison  v.  Forbes,  19  Johns.  R.  292. 

^  9.  Bail  who  are  objected  to,  and  do  not  justify,  cease  to 
be  bail.     2  Goweo,  514. 
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^10.  Though  the  deft,  be  discharged  tinder  the  insolvent    Vol.  V. 
act,  if  he  have  time  to  plead  the  discharge,  but  omit  to  do  so^  Ch.  150. 
after  judgment,  an  exonereiur  will  not  be  ordered  to  favor  his    ^rt.  1. 
special  bail  on  account  of  the  discharge ;  they  must  surrender       Con. 
in  the  usual  way.     6  Cowen,  596-7.  v^*v^-^/ 

§  1 1.  Special  bail  is  not  discharged,  because  their  principal  6  Cowen,  599. 
is  imprisoned  on  conviction  for  a  crime,  unless  it  be  for  life, 
or  for  a  long  time  inanother  State,  and  18  John.  35.  6  Cow- 
en, 608-609,  the  pit.  is  not  bound  to  know  that  special  bail 
was  put  in  without  regular  notice  of  bail  given  by  the  deft. 

^  20  con.  A  prisoner  on  a  capital  charge,  may  be,  in  the  Art.  2. 
discretion  of  the  court,  bailed,  even  after  bill  found.    State  v.    Con. 
Hill,  I  Const.  Rep.  242. 

^  23  con.  And  if  the  pit.  do  not  in  the  first  instance  except  to 
the  insufficiency  of  the  appearance  bail,  he  cannot  afterwards 
object  to  receiving  him  as  special  bail.     Where  appearance  J)^^^,,L,. 
bail  is  required,  the  deft,  cannot  appear  at  the  rules  withoutporte,  i  Hen. 
giving  special  bail.  1  Munf.  284.  Special  bail  to  replevy  the  ^  ^-  ^^• 
attached  effects,  and  a  plea  to  the  action,  ought  to  be  received 
in  behalf  of  the  deft,  upon  an  attachment  against  him  as  an 
absconding  debtor,  though  he  did  not,  when  called,  appear  in 
person  or  by  attorney  ;  such  bail  and  plea  being  offered  at  the 
term  to  which  the  attachment  is  returned  executed,  and  before 
judgment  on  it,  is  pronounced.     It  is  no  objection  to  a  bail  Smith  o. 
special,  given  by  one  deft.,  that  it  takes  no  notice  of  the  other  ^^f^  g^ 
deft.   1  Wash.  254.  Appearance  bail  is  not  required  by  law, 
in  actions  of  debt  on  bond,  with  collateral  condition.    Ruffen 
V.  Call,  2  Wash.  181. 

^  29  con.  Bail  discharged  by  the  imprisonment  of  the  principal  16  Man.  R. 
for  crime.  As  where  there  is  bail  on  stat.  1817,  ch.  146,  in^^®"~^^* 
a  civil  action  commit  him  to  prison,  giving  the  notice  required, 
S^..,  and  afterwards  he  is  convicted  of  a  crime  and  confined 
in  the  State  prison,  before  judgment  is  rendered  in  the  civil 
action,  the  bail  are  discharged.  See  a.  7,  s.  4  ;  a.  5,  s.  7 ;  a. 
8,  s.  9.  The  act  of  1817,  ch.  146,  empowers  the  bail  to  ar- 
rest and  commit  the  principal,  give  notice  to  the  creditor,  &c. 

If  excessive  bail  be  required,  in  an  action  for  a  tort,  the  17  Mass.  R. 
court,  on  habeas  corpus^  will  discharge  the  deft,  on  his  giving  116. 
bail  in  a  reasonable  sum.     Referring  all  demands  in  a  civil 
action,  discharges  the  bail.     17  Mass.  R.  591  to  606,  Bean 
V.  Parker  &  al. 

§  30.  On  scire  facias  against  bail,  it  is  no  excuse  the  prin-4Pick.  120. 
cipal  died,  though  after  the  return  day  of  the  execution,  yet 
before  it  was  actually  filed  in  the  clerk's  office. 

^  31.  An  action  lies  for  demanding  excessive  bail,  but  not 
against  a  judicial  officer.     This  was  an  action  of  trespass  on 

VOL.  IX.  59 
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Vol.  V.    the  case  against  a  juatice  of  the  peace,  who^  in  the  case  of 
Cb.  150.   peijury,  required  ^000  bail  and  two  sureties.   Held,  he  was^ 
An.  3.     in  this,  u  judicial  officer,  and  not  liable  to  a  civil  action  if  the 
Can.       bail  was  excessive,  but  to  an  indictment  or  an  impeachment ; 
N^^^^.'^w/     and  doubtful  if  the  sum  required  was  excessive.  1  N.  H.  Rep. 
374-378,  Evans  v.  Foster. 
iBani.aLCrei.     d  32.  An  affidavit  to  hold  to  bail,  made  before  a  BrhUi 
'  consul,  in  a  foreign  country,  must  state  the  sum  the  deft,  ts 

indebted  in  to  the  pit.  and  in  what  money. 
1  Cowen,  99-      §  33.  A  promise  as  bail.     A  is  sued  in  a  justice^s  court : 
JJJ'S^^^-on  BV request,  the  court  is  adjourned,  on  his  acknowledging 
himself  as  bail,  for  an  adjournment  *  agreeably  to  law,*  to  sudi 
a  time.     Tiiis,  promise  is  a  valid  security,  though  the  adjount- 
roent  be  for  more  than  twelve  days.    The  statute  prescribed 
no  particular  form  of  security.     Held,  1.  An  adjoumroent 
was  a  sufficient  consideration  of  the  promise :  2.  And  appear- 
ing in  it  took  it  out  of  the  statute  of  frauds  :  3.  JUnaipni  h 
the  proper  action :  4.  Nor  is  it  discharged  by  charpng  A  in 
execution  :  5.  Where  two  are  bail,  charging  one  in  esecDtiDn 
does  not  discharge  the  other.    A  was  discharged  on  the  twen- 
tyfive  dollar  act :   6.    Held,  further  the  amoimt  recovered 
against  A,  was  the  measure  of  damages  in  this  action  against 
B.     A  was  defaulted,  &lc.  :  7.  Not  the  case  of  princifm  and 
bail,  but  of  principal  and  surety.     Taking  (he  principal  dis- 
charges bail,  but  taking  the  principal  does  not  discharge  (be 
surely.     1  Cowen,  246-260,  other  cases  of  security  for  such 
adjournments ;  and  255,  pit.  may  waive  such  security. 
Bvrae,ex*r.o.      §  34.  On  a  return  of  cepi  corpus,  the  pit.  may  proceed 
™"^»  J  ^    to  file  common  bail,  and  take  judgment,  though  the  sheriff  in 
478.    '  fact  have  suffered  the  deft,  to  go  at  large  without  bail,  a  re- 

turn by  the  sheriff  thus,  *  I  hnve  taken  the  deft.,  who  remains 
under  my  custody,  so  sick  that  I  cannot  have  his  body  before 
the  justices,'  iic.  is  a  return  of  cepi  corpus,  and  the  words  as 
to  sickness  surplusage.  The  English  return  languidus  not  in 
use  in  New  York. 

16  Mass.  R.  198-200,  held,  a  justice  of  the  peace  has  no 
power  to  recognise.  One  convicted  of  felony  in  the  supreme 
judicial  court,  who  before  sentence  fled  into  another  State, 
and  is  brought  back,  he.  decided  on  a  scire  facias  issued  on 
his  recognisance. 
Taylor*!  case,  §  35.  The  supreme  court  in  New  York  has  the  same 
iOtmwt  '^powers  in  relation  to  bail  as  the  English  king's  bench,  and 
may  let  persons  charged  with  criminal  offences  to  bail  in  all 
cases  whatever :  2.  Upon  the  return  of  a  habeas  corpus  ad 
subjiciendum^  with  the  body  of  the  prisoner  against  whom  a 
coroner's  inqoest  has  found  an  inquisition  of  murder  or  man* 
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slaughter,  the  court  is  not  concluded  by  the  finding,  but  will    Vol.  V. 

look  into  the  depositions  to  see  whether  a  crime  has  been  Ch.  150. 

committed^  its  nature,  and  strength  of  proof  by  which  the  ac-     Art.  2. 

cusation  is  supported  :  3.  Though  the  crime  appear  to  be  bat       Con, 

manslaughter,  it  is  not  of  course  to  allow  bail :  4.  If  the  guilt 

or  innocence  of  the  prisoner  appear  to  be  indifferent,  he  may 

be  bailed  :  5.  Though  the  warrant  of  commitment  be  defective, 

the  court  will  not  discbarge  the  prii^oner  finally  for  that  reason, 

but  remand  on  a  special  rule :  6.  If  there  be  no  reasonable 

doubt  of  guilt  of  a  prisoner  charged  with  committing  a  felony, 

he  ought  not  to.  be  bailed  even  by  the  supreme  court. 

Savage,  C.  J.  said  '  whether  the  prisoner  is  to  be  bailed  or 
remanded,  rests  in  the  discretion  of  the  court.     That  discre- 
tion is  to  be  guided  by  the  circumstances  of  the  case  and  a  Sl^^'S^U^ 
(Consideration  of  the  authority,'  be.  157.   * 

§  11.  South  Carolina.  By  act  of  December  19,  1809,  all  Art.  3. 
bail  is  viewed  as  special  bail,  that  is,  as  bail  above,  or  bail  to  Con. 
the  action^  and  by  the  common  law  it  is  only  necessary  to  is- 
sue a  ca,  sa.j  and  have  a  return  of  non  est  inventus  in  order 
to  proceed  against  this  kind  of  bail.  2  Nott  &z;  Mc  Cord  ; 
Digest  a(  S.  C.  Reports,  head  Bail.  And  the  principal  may 
surrender  himself,  or  be  surrendered  in  discharge  of  his  bail, 
any  time  before  the  return  of  the  scire  fecij  or  of  the  second 
nihil.  And  1  Const.  R.  313,  the  act  of  1785,  enables  the 
pit.  to  proceed  against  the  bail  by  mre  facias j  but  does  not 
take  away  the  remedy  by  debt  on  the  bond  given  by  the  bail. 
1  Nott  &  Mc  Cord,  323-326. 

^  12.  In  an  action  on  the  bail  bond  against  bail,  the  pit.  iNott&Mc 
is  not  entitled,  of  course,  to  recover  his  entire  demand,  but^ord,64, 
only  to  the  extent  of  his  actual  damage,  and  the  jury  can  give  toJ*^  ^'     ^^' 
nominal  damages.     The  bond  was  assigned  by  the  sheriff  to 
the  pit.  Justice  Nott  dissented.  2  Nott  &z;  Mc  Cord,  136-138. 

^  13.  Whenever  the  principal  is  legally  taken  from  thelMc  Cord, 
custody  of  his  bail  by  law,  the  bail  is  released:  2.  If  the^^* 
debtor  in  the  prison  bounds  petition  for  the  benefit  of  the  in- 
solvent debtors  act^  and  is  proved  guilty  of  fraud  in  his  sche- 
dule and  remanded  to  gaol,  the  bail  is  discharged,  for  he  has 
lost  the  benefit  of  that  act.     Also  of  the  prison  bounds  act. 

^  14.  If  the  sheriff  arrest  the  deft,  and  take  appearance  2  Rand.  455— 
bail  and  sheriff  makes  return  that  the  deft,  is  compelled  to  ^^• 
jail,  he  loses  his  remedy  against  the  bail  on  the  bail  bond  : 
2.  He  cannot  contradict  his  return,  but  must  obtain  leave  of 
the  court  to*  demand  it. 

^  1  con.  On  scire  facias  agaipst  the  sureties  on  a  bail  bond.  Art.  4. 
they  cannot  deny  the  arrest  of  the  principal ;  and  it  is  no  de-    Con.       J 
fence  to  deny  there  is  no  record  of  the  defi's.  being  bail.  The         ; 
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Vol.  V.    usual  declaration.     Eight  pleas  in  bar.     Bail  bond   in   tbd 

Cu.  160.  usual  form,  but  executed  only  by  the  sureties,  not  by  the 

Art.  4.    principal,  and  all  demands  in  the  action  against  the  principal 

Ctm.       ^cre  referred.     The  fact  appeared  in  the  pleas.     This  alonet 

N^iv.'^w/    discharged  the  bail.     Scores  of  authorities  cited  by  counsel. 

17  Mass.  R.  591  to  606,  Bean  v.  Parker  and  French. 

And  2  N.  H.  Rep.  347,  a  $eire  facioi  again'st  bail  must 
aver  the  notice  required  by  statute  of  the  year  1818,  and  this 
is  the  proper  remedy  against  bail.  359.  And  a  deputy  sher- 
iff may  be  bail.  478. 

3  Cowen,  354.  Special  bail  cannot  object  to  the  amend- 
ment of  the  ae  etiam. 

5  Cowen,  420,  421.  The  eight  days  during  which  special 

bail  may  surrender ,  ex  gratia^  exclude  the  teste  and  return  day. 

Art.  5.  ^  15.  So  a  surrender  of  the  principal  debtor,  to  the  officer 

Con*         holding  the  writ  of  execution  against  him,  is  a  discharge  of 

SGreenL  382,  the  bail  bond.    A  special  demurrer  must  point  out  the  matters 

that  make  a  plea  double.     Maine  statute,  1821,  ch.  62. 
Art.  8.  ^  ^^  ^^^*  Auumpiit  by  the  underkeeperof  thejail  in  Wbr- 

Cim.  cester,  to  recover  the  expenses  of  one  Parker,  a  poor  debtor, 

s  Pick.  R.  489  confined  in  close  prison,  after  execution  against  Parker  in  Malr 
^-44]t,Chuii-  iard»g  fgyor  was  returned  non  est  inventus^  and  after  icirefaciaa 
Mallard.         against  Parker's  bail,  but  before  final  judgment  thereon  ibe 
bail  committed  him  to  jail  on  the  statute  1817,  c.  146.    Held, 
Parker  was  not  imprisoned  on  mesne  process,  or  execution. 
So  the  creditor  was  not  liable,  under  the  act  of  1821,  c.  22, 
to  pay  his  debtor's  board  in  prison.    See  N.  H.  R.  172-174. 
^  37.  18  Johns.  R.  335,  Lofflin  v.  Fowler.     If  the  prin- 
cipal be  convicted  of  felony,  and  sentenced  to  imprisonment 
in  the   Slate  prison  of  another  Stntc  for  a  term  of  years,  the 
bail  is  discharged.     So  if  committed  for  life  in  New  York. 
1  J.  C.  28  ;  18  Johns.  R.  54. 
Reed  v.  Gor-        ^  *^^*   ^"^  insolvent  discharged  is  entitled  to  common  bail, 
doaSLal.  1      &LC.     Motion  to  discharge  the  dcfts.  on  common  bail.     Both 
Coweo,  60-64.  jjg j  \^qqj^  discharged  under  *  the  act  for  giving  relief  in  cases 
of  insolvency,'  (sess.  36,  ch.  98,  1  R.  L.  460.)     Held,   the 
validity  of  this  discharge  could  not  be  questioned  on  the  mo- 
tion, either  on  the  ground  of  fraud  in  getting  the  discharge,  or 
irregularity,  that  is,  not  questioned  on  affidavits^  though  it  well 
may  be  on  pleadings. 
^*^  Aif"  %.      ^  ^^'  "^^^^^  ^*"  ^^^  excepted  to,  and  neglect  to  justify 
ai.  I  Cowen,    i"  ^^e  time,  they  are  as  no  bail ;  and  the  pit.  may  file  common 
60—^.  bail  and  proceed  under  the  statute.     He  is  not  bound  to  ac- 

cept a  plea  till  the  bail  have  justified,  and  though  he  refuses  to 
plead  on  this  ground,  he  may  afterwards  file  common  bail, 
and  enter  a  default.  Statute  1  R.  L.  324. 
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Vol.  V. 
CHAPTER  CLI.  Ch.  151. 

Art.  1. 

DEBT  FOR  RENT.  (j^^ 

§  7.  QmU  rents.     Lard  Baltimore's  case.     Error  to  the    "^-^^^^^^ 
circuit  court  of  Maryland.     Debt  for  rent  brought  by  the  p'^»  18447 **Hen- 
in  error,  to  recover  certain  quit  rents  alleged  to  be  due  from  ry  Caasell, 
the  deft,  to  the  pit's,  intestate,  daughter  of  Charles,  Lord  ^'j-  ^ 
Baltimore.     Special  verdict  found  the  facts.     Held,  1.  Hisjog^.  charies' 
title  and  claim  to  the  quit  rents  reserved  by  the  proprietary  of  Carroll  of  c. 
the   late   Province   of   Maryland,   viras   extinguished   by  the 
agreement  between  the  heirs,  devisees,  and  personal  repre- 
sentatives of  the  said  Lord  Baltimore  and  of  his  son  and  heir, 
Frederic,  Lord  Baltimore,  made  in   1780,  and  confirmed  by 
an  act  of  the  British  parliament  in   1781.     This  agreement 
included  the  quit  rents,  then  actually  due  to  her  (if  at  all,) 
and  assigned  them  to  Henry  Harford,  the  devisee  of  Freder- 
ic, Lord  Baltimore,  entered  into  in  England  by  her  husband 
and  her  committee,  (she  being  a  lunatic,)  and  the  considera- 
tion actually  passed  to  her  use,  and  the  whole  transaction  hav- 
ing been  between  British  subjects,  under  the  direction  of  the 
court  of  chancery,  and  confirmed,  as  above,  transferred  the 
complete  legal  and  equitable  title  to  the  assignee  :    2.    It 
seems  her  husband's  bona  fide  assignment,  for  a  valuable  con- 
sideration of  a  debt  presently  due  to  his  wife  divested  in  equi- 
ty her  title  to  the  debt  and  rents. 

The  special  verdict  found  Charles  L,  June  8, 1633,  granted 
to  Calvert,  baron  of  Baltimore,  his  heirs  and  assigns  forever, 
in  fee  simple,  the  Province  (now  State)  of  Maryland,  by  a  « 
charter  of  the  above  date.  He  died  in  1675,  and  left  Charles, 
afterwards  Baron  of  Baltimore,  his  son  and  heir,  who  entered 
into  the  said  province,  and  was  seised  thereof.  He,  in  1711, 
granted,  according  to  the  laws  of  the  province,  to  Charles 
Carroll,  Esq.,  father  of  the  deft.,  a  patent  for  ten  thousand 
acres,  '  to  have  and  to  hold  the  same  to  him,  the  said  Charles 
Carroll,  his  heirs  and  assigns  forever,  to  be  holden  of  us  and 
our  heirs,  as  of  our  manor  of  Baltimore,  in  free  and  common 
socage  by  fealty,  only  for  all  manner  of  services,  yielding  and 
paying  therefor,  yearly,  unto  us  and  our  heirs,  at  our  receipt 
at  the  city  of  St  Mary's,  at  the  two  most  usual  feasts  in  the 
year,  viz.  at  the  feast  of  the  Annunciation  of  the  blessed  Vir- 
gin Mary,  and  St  Michael,  the  archangel,  from  and  after  the 
second  day  of  April,  which  shall  be  in  the  year  of  our  Lord, 
1723,  the  rent  of  one  hundred  pounds  sterling  in  gold  and 
silver ; '  that  '  the  deft,  inherited  the  said  tract  of  land  from 
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Vol.  V.    his  falser,  and  is  now  seised   and   possessed  of  the  same/ 
Ch.  151.    The  Lord  Baltimore  title  is  traced  down  through  various  de* 
Art.  1.      scents,  deeds,  entails,  and   trusts,  be.  to  the  year  1774,  rents 
Con.       paid  to  that  time,  and  so  down  to  the  said  Louisa.     In  1774, 
N.^*v^%^     the  people  of  Maryland  took  the  government  into  their  own 
hands,  and  ousted  the  officers  of   the  proprietor.     No  quit 
rents  paid  after  1773.     The  British  government  allowed  said 
proprietors  £80,000  sterling   for  their   losses  in  Maryland* 
Settlement  as  above.     The  rents  sued  for  accrued  betweeo 
1771  and  1780. 
Art  3  ^  ^  ^^^*  ^  action  for  mesne  profits  lies  against  the  landlord 

Q  '    '       in  fact,  who  is  in  possession  of  the  land  by  means  of  his  tenants, 

11  Wheat  280  ^^  ^V  ^^^  ^^^>  commands,  or  cooperation,  aids  in  withholdiog 
—308.  the  possession  from  the  pit.     All  persons-  concerned  in  a  tres- 

pass are  trespassers,  ana  liable. 
4  Cowen,  168-     Trespass  tor  mesne  profits  against  a  bona  fide  purdiaser.   He 
173,  JacbwDv.  was  allowed  against  the  pit.  in  mitigation  of  damages,  the  value 
^^^^^'^'^^  of  permanent  improvements  made  in  good  faith,  to  the  extent  of 

the  rents  and  profits  claimed  by  the  pit. 
Art.  6.        §  1  con.    The  avowant  cannot  make  cognizance  as  bailiff 
Con,       to  his  father  for  rent  in  arrear  due  to  tbe  father,  where  the  avow* 
ant  has  distrained  in  his  own  name  and  right,  though  he  had 
power  from  his  father  to  distrain  for  the  rent  due,  tne  distress 
for  rent  in  arrear  must  be  made  in  the  name  of  the  person  to 
whom  due,  and  cannot  be  made  in  the  bailiflTs  name.     4  Har. 
b  McH.  347-348  :  cited  Ld.  Raym.  454  to465  ;  3  Leon.  196 ; 
4  Barn.  &  Cr.  392  ;  4  Har.  &  McH.  218. 
i^ck.jl.  382     ^4^     Holding  over^  sureties  discharged^  fcc»    Debt  for  rent. 
V,  KnappT^id!  ^hie  pit.  by  indenture  leased  to  the  deft.  K.  a  house  in  Boston 
for  one  year,  and  A.  Davis  and  J.  N.  Knapp,  sureties.      K  en- 
tered and  continued  to  occupy  after  the  year  had  expired,  and 
after  the  year  he  paid  money,  but  did  not  apply  it.    Held,  1. 
The  sureties  were  liable  only  for  the  year's  rent :  2.  That  tbe 
lessor  might  apply  said  money  to  the  rent  accrued,  after  the 
year,  it  not  appearing  whether  it  was  paid  before  or  after  rent 
became  due  for  the  second  year. 

Ch.  110,  a.  3,  s.  22,  rent,  be.  how  demanded  under  lease, 

&c. 

Walter  v.  ^  ^'    '^  ^^"^  he  payable  in  money  or  kind,  and  the  lease  is 

Dewey,  16      silent  as  to  the  plea  of  payment,  a  tender  of  the  rent  on  the 

JdhiM.  R.  222.  ijjjjj  jjy  jjg  lessee  is  not  good.     He  is  bound  to  tender  to  the 

lessor  in  person. 

^  6.  Though  it  seems  a  mortgagee  may  distrain  for  rem 
due  from  the  mortgagor's  tenant  on  a  lease  made  b^bre  the 
mortgage,  yet  when  the  mortgagor  in  possession,  subsequenitig  to 
the  mort^e,  leases  the  land,  the  noortgasee  cannot  aisCrain  or 

HtvdeyTis^'  ^^  ^^^  ^®  ^^^  ^^^  heitig  no  privity  of  contract  between  him 
Jobitf.  R.  259.  and  the  tenant. 
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§  7.    Trover  for  goods  the  d^ft*  had  distrained  and  sold  for   Vol,  V. 
rent,  he  claimed  as  due  to  him  from  the  pit.     The  main  qoes-  Cb.  15i! 
tion  was  if  the  deft*  Hessor^)  had  a  right  to  distrain  for  the  rent,   Jbi,  6# ' 
the  distress  was  for  tnree  years  and  eleven  months,  rent  due  on      Q^i 
a  parol  lease,  not  void  by  the  siatute  of  frauds.     Savage,  C.  J.    v^s/-^^ 
stated  the  law  as  to  rent,  be.  in  New  York  thus — '  at  common  comell  v. 
law  there  were  three  kinds  of  rent :  1.  Rent  servicej  so  called.  Lamb,  tc&w- 
because  it  had  a  coiporal  service,  incident  to  it,  at  least  fealty,  ®"'  •^•—•W. 
or  the  feudal  oath  of  fidelity.     Where  fealty  is  due,  therefore, 
with  a  pecuniary  rent,  and  the  landlord  has  the  reversionary  in- 
terest in  the  demised  premises,  then  the  landlord  has,  by  the 
common  law,  a  right  to  distrain  without  any  power  in  the  lease  : 
2.  Rent  charge^  is  a  rent  received,  where  the  landlord  has  no 
reversionary  interest.     He  would  have  for  such  rent  no  right  to 
distrain,  unless  the  power  be  contained  in  the  lease :  3.  Rent 
seek,  is  the  same  as  rent  charge,  except  there  is  no  right  to  dis- 
train reserved.   By  statute  of  4  Greo.  2,  ch.  28,  right  of  distress 
is  given  in  the  two  last  kinds  of  rent,'  [not  reenacted  in  N.  York.] 
He  added — *  but  independent  of  that  statute  the  right  of  dis- 
training existed  when  the  landlord  was  entitled  to  the  reversion 
and  fealty.     By  our  old  constitution,  such  parts  of  the  common 
law  and  of  the  statute  law  of  England,  and  such  acts  of  the 
colony,  as  together  formed  the  law  of  the  cofeny,  on  the  19th 
day  of  April,   1775,  are  declared  to  be  the  law  of  the  State. 
By  our  statute  concerning  tenure,  (1  R.  L.  7,)  all  tenures  of 
any  estate  of  inheritance  at  the  comnx>n  law  are  declared  to  be 
turned  into  free  and  common  socage  ;  and  by  the  common  law, 
fealty  is  incident  to  this  tenure.     In  all  cases,  therefore,  where 
tfie  tenure  in  this  State  is  not  allodial,  and  where  the  landlord  is 
entitled  to  the  reversion  and  to  a  rent,  he  is  authorized  to  distrain 
for  such  rent  without  any  authority  for  that  purpose  in  his  lease 
or  contract.'     *  Then  the  deft,  having  the  reversionary  interest, 
he  had  a  right  to  distrain,  and  the  sealed  note  for  the  rent  was 
00  extinguishment  of  it ;'  so  judgment  for  him.     The  distress 
not  being  sufficient  for  all  the  rent  due,  the  lessor  brought  as- 
sumpsit  for  use  and  occupation  for  the  residue,  and  recovered,  go  joj^,  ^ffj^ 
This  was  the  substance  of  the  case,  though  many  other  points  \ 

were  stated  by  the  counsel,  and  Woodworth,  J.  and  numerous 
authorities  cited,  near  all  English.  One  point,  fealty  is  not  in 
fact  due  upon  any  tenure  in  this  State,  (N.  York.)  It  is  alto« 
gether  fictitious.  It  is  retained  by  statute  as  to  lands  holden  in 
socage,  and  abolished  as  to  all  grants  made  directly  from  the 
State.  (1  R.  L.  71,  Feb.  20,  1787,)  but  the  right  to  distrain 
is  not  impaired  by  the  statute,  but  remains.  And  1  R.  L.  434, 
April  6,  1813. 

^  8.     Replevin.     Held,  a  lessor  may  distrain  on  a  parolacoweii.MO' 
lease,  he  having  the  reversion,  without  any  special  agreement  964. 
empowering  him  to  distrain. 
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Vol.   V.       "^  d*     Replevin  for  goods  distrained  for  rent  due  from  Burr* 
Ch.  151.   The  distress  was  made  after  the  lease  had  expired.    Burr  had 
Art.  6.     moved,  and  the  goods  had  been  carried  from  the  leased  premi- 
Con.       ^^'  ^  "^^  distrainable  at  common  law,  but  tlie  distress  was 
s^.^^.^^     made  on  the  13th  section  of  the  act  concerning  distresses^  R. 
Burr  0.  Yan    L.  437,  allowing  a  distress  of  goods  removed  any  time  wkhb 
Bttrittah.Ji       thirty  days.     Held,  *  the  remedy  thus  given  is  operative  durii^ 
gjren,  aw— ^^  continuance  of  the  lease  only.'    Avowry  made  in  form* 
p.  264.  Stating  facts,  &c.  that  the  Rector  and  inhabitants  of  the  Protes- 

tant Episcopal  Church  in  the  State  of  N.  York,  on  the  25th 
day  of  March,  A.  D.  1804,  were,  inc.  seised,  &€.  in  fee,  and 

then  demised  to  the  deft.  Van  B.  for  thirty  years,  be.  and  on 

he  leased  to  Burr  for  five  years,  be.  So  other  facts  to  make 
out  his  right  to  distrain :  2.  Avowry.  Demurrer  to  them  for 
causes  assigned  :  1.  The  iacts  stated  did  not  entitle  Van  B.  to 
distrain  at  common  law,  stated  no  custom,  &c. :  2.  Defended 
the  ufron^  and  injury,  whereas  it  should  be  force  and  injury :  3. 
That  it  did  not  appear  by  the  avowries,  that  the  deft,  previous  to 
making  the  distress,  complied  with  the  requisitions  of  the  said 
act.  '  During  the  continuance  of  the  lease  only,'  expressed  by 
the  court  probably  meant  durinc  the  continuance  of  J&Hfr'f  pos- 
session  J  and  that  bad  ended  before  the  distress  was  made.  So 
the  act  of  April  13,  1820,  not  pleaded,  very  materially  aheied 
the  case. 
RuMeil  0.  ^10.    Case  on  the  act,  1  R  L.  437,  for  removing  goods  in 

XKHy,  sheriir,  execution,  leaving  the  rent  unpaid.  Said  act  provides  goods 
4^wcn,  676  gjj^jj  ^^^  ^^  removed  by  execution  from  the  demised  premises 
till  one  year's  rent  is  paid.  This  act  extends  to  all  goods  on 
them,  the  tenants,  or  others.  The  lessor's  lien  in  such  case  on 
such  goods,  is  as  extensive  as  his  right  to  distrain,  that  is,  goods 
he  might  distrain  cannot  be  removed  by  execution  till  a  yea|;'s 
rent  is  paid.  Rent  may  be  payable  in  advance  by  contract,  and 
he  may  distrain  for  it,  or  have  a  specific  lien  against  an  execu- 
tion under  the  statute.  One  may  lease  land,  though  not  in  ac- 
tual possession,  a  clear  right  of  possession  is  enough,  and  if  A 
buy  at  a  sherifi's  sale,  and  the  debtor  remain  in  possession,  the 
presumption  is  he  is  tenant  to  the  purchaser.  In  fact  if  one  have 
the  right  of  property,  and  his  right  of  possession  is  not  disputed, 
he  can  lease,  convey  or  devise,  when  he  pleases,  though  not  per- 
sonally in  possession. 
Pendleton  V.  <^  1 1 .  Covenant  for  rent  on  a  lease  for  two  years ;  to  support 
e/^681— 68?!'  ^^^  P'®^  ^^  eviction  in  bar  of  an  action  for  the  rent  the  tenant  must 
shew  an  actual  expulsion,  before,  and  that  it  continued  till  after 
the  rent  due :  2.  If  the  landlord  bring  lewd  women  so  near  the 

f)remises,  who  so  disturb  the  tenant  and  his  family,  that  they 
eave  die  premises,  still  the  rent  is  due :  3.  Eviction  of  the 
whole,  or  of  any  part  of  the  leased  premises  is  a  good  plea  iff 
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bar  to  an  action,  either  of  debt  or  covenant,  for  the  rent.    Held,     Vol.  V. 
the  evidence  dfiered,  as  to  the  prostitutes,  tiDc.  was  not  of  a    Ch.  151. 
kind  to  prove  the  plea,  and  so  properly  rejected.     It  proved  no     Art.  6. 
entry   on   the  leased  premises,  no  ouster,  no  pby^cal  force,       Con. 
but  that  the  operation  was  only  on  *  the  moral  sense  and  feeling    \^%^-^ 
of  the  deft. ;'  the  nuisance  might  have  been  abated  on  the 
deft's.  complaint  to  the  police  of  the  city.     Hence  he  had  no 
moral  necessity  to  leave  the  house.     His  leaving  it  was  volun- 
iixryy  not  compulsive. 

^  12.  Debt  for  the  penally  given  by  said  act  1  R.  L.  437,  8,  Stronfj  ©. 
s.  14,  concerning  rent,  removing  goods,  &c.,  does  not  lie  for  re-  cwen%1a— 
moving  or  concealing  goods,  not  the  tenant's  property^  though  212. 
liable  to  be  distrained ;  nor  for  advising  to  remove  the  tenant's 

S'oods :  nor  does  removing,  8cc. ;  a  part  subject  to  the  penalty, 
or  removing  all.     Tenant  being  in  ])ossession  of  goods,  tlie  law 
intends  they  are  his,  till  the  real  owner  proves  the  contrary. 

§  13.  Goods  distrained  for  rent  and  trover^  brought  by  mart-  Sf^^V* 
gagee.  Trover  for  certain  copper  stills  or  kettles,  steam  tubs,  cowen,  328— 
coolers,  and  a  worm.  Facts;  one  Gilmer,  a  distiller,  had 831. 
mortgaged  these  articles  to  the  ph.,  to  secure  a  debt.  Tlie  ph., 
as  mortgagee,  removed  them  into  his  possession.  Gilmer  fail- 
ing to  pay,  the  articles  were  placed  by  Taylor  in  a  stone  distil- 
lery, held  by  them  under  a  lease  for  years,  and  then  possessed 
by  Gilmer  for  distilling.  When  the  pit's,  agent  took  the  articles, 
they  were  found  affixed  to  the  building  ;  the  kettles  and  boilers 
being  masoned  up  in  brick  arches,  he. :  he  broke  up  the  arches 
be.  May  15,  1822,  within  thirty  days  after  said  removal, 
Shuler  distrained  said  articles,  as  bailiflTto  the  tenant's  landlords 
for  $68  74  cts.,  a  balance  of  rent  due  Nov.  1,  1821  :  lease 
dated  Aug,  24,  1820,  and  for  four  years.  Deft,  sold  the  said 
articles  for  the  rent,  but  led  them  in  the  pit's,  possession.  Held, 
1 .  The  sale  was  a  conversion,  if  no  right  to  distrain :  2.  The 
pit's,  possession  was  in  mitigation  of  damages  :  3.  A  mortgagee 
in  possession  of  chattels,  may  have  trover:  4.  The  tenant,  as 
between  him  and  his  landlord,  might,  during  the  term,  remove 
said  articles.  Many  cases  examined  as  to  fixtures :  but  the 
court  held,  6.  That  when  they  were  severed  to  be  removed, 
they  were,  for  a  short  time,  chattels  separated  from  the  buildings 
yet  lying  on  the  leased  premises,  so  then  liable  for  the  rent,  and 
the  landlord  might  pursue  them  within  the  thirty  days,  though 
so  removed  by  the  mortgagee.  If  so,  what  is  stated  in  this  5th 
head,  decided  the  cause  :  6.  The  mortgagee  was  not  the  owner 
so  as  to  prevent  the  landlord  so  to  follow  within  the  statute  1  R. 
L.  437 :  7.  Were  dihtrainabic  for  rent  become  due  before,  or 
widiin  the  thirty  days  after  such  removal. 

^  14.  Terboss  v.  Williams,  5  Cowen,  407, 408,  Held,  the  les- 
sor cannot  distrain  goods  for  rent  after  the  term  has  expired,  and 

VOL.  IX.  60 
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Vol.  V.    the  tenant  lias  removed  from  the  premises,  and  abandoned  tlie 

Ch.  151.   posession,  though  said  thirty  days  have  not  expired. 

Art,  6.         §  15.   Waiver  of  tenant^s  forfeiture.     Eiectment  lies  not  for 

Con.       balance  of  rent  being  due,  be.,  after  the  lessor  has  distrained, 

s^s^^^m^^    and  thereby  recovered  a  part  of  it,  on  a  clause  of  reentiy  on  the 

Jackfonv.       act  as  to  distresses,  rents,  and  renewal  of  leases,  1  R.  L.  440, 

Sheldon,  6       s.  23 :  2.  The  act  of  distraining  uw'ret  the  forfeiture  :  3.  When 

CWeo,  448—  ^  forfeiture  has  accrued  on   a  clause  of  reentry  for  rent  in 

arrcar,  the  forfeiture  will  be  waived  if  the  landlord  afterwards 

do  any  act  which  amounts  to  an  acknowledgment  of  a  subsisting 

tenancy :    as  if  he  receive  rent  due* at  a  subsequent  quarter,  or 

distrain  for  that,  as  to  which  the  forfeiture  accrued  ;   *  ibr  after 

the  lease  is  determined,  he  cannot  distrain  for  the  rent.'     3  Ca 

Penant's  case,  64;  Adams  on  Eject.   160;  Co.  L.  211,  C, 

1  Saund,  187  n.,  16. 

Wriichtol  <^  16.  Replevin.     Deft,  avowed  as  executor  of  a  lessor,  who 

cmtt^i_  ^*^  seized  in  fee,  for  rent  due  on  &  lease  for  years,  but  which 

500,    '  rent  accrued  after  the  lessor^s  death.     Held,  the  deft,  should 

have  avowed  as  heir :  allowed  to  amend  on  ptiying  costs.    After 

the  lessor's  death  the  rent  belongs  to  his  heir  or  devisee;  and 

pages  678-687,  Warren,  &c.,  pits,  in  error  o.  Doolittle :  in  debt 

on  the  14th  section  of  the  act  1  R.  L.  487,  as  to  rents,  &c. 

Held,  it  lies  against  two  or  more  persons  jointly,  for  aidmg  m 

tenant  to  remove  goods  from  the  demised  premises,  the  oflfence 

being  in  its  nature  one,  and  inseparable  :  2.  Only  one  penalty, 

and  that  is  imposed  on  all  the  aefts. ;   not  on  each  and  every 

one  of  them. 

§  17.  Peters  v.  Newkirk,  6  Cowen,  103-108.     If  anv  part 

of  the  rent  be  due,  it  protects  the  distress  for  it :  2.  Where  a 

2D.&K.6(K);]ease  is  surrendered  as  to  part  of  the  premises,  the  right  to  dis- 

^S'^JS' ^7? 'train  continues  for  the  residue.     Rent  maybe  payable  in  ad- 

Johns.  432.      vance,  and  so  distrained  for  when  due. 

Hunter  o.Le  ^18.  Hunter  brought  replevin  against  Le  Conte  and  Ellis, 
60)wcli, 72^ for  goods  taken  in  the  city  of  New  York.  Le  Conte  avowed, 
782 ;  error,  and  Ellis,  as  his  bailifT,  made  cognizance  for  taking  the  goods, 
Feb.  20,  1824,  as  a  distress  for  $62  50  cts.  rent  due  Feb.  1, 
1824,  on  a  demise  of  premises  in  the  city.  Pleas  :  1.  Affidavit 
of  rent  not  filed,  &c. :  2.  A  lender,  Feb.  18,  1824,  of  $62  60 
cts.,  which  was  refused,  and  no  demand  afterwards,  &c.  Held, 
1.  Though  a  tender  of  rent  is  on  the  land,  yet  a  personal  tender 
is  good  off  the  land  :  2.  A  personal  tender  before  the  distress 
makes  it  tortious :  3.  And  such  tender,  after  distraining,  and 
before  impounding,  makes  the  detainer  unlawful :  4.  But  a  ten- 
der after  impounding  has  no  eiTect :  5.  If  the  lessor  has  incur- 
red any  expense  before  the  tender,  that  expense  must,  also, 
be  tendered  :  6.  In  replevin,  a  plea  of  tender  to  an  avowry  or 
cognizance,  need  not  say  tout  temps  prht^  nor  make  a  profert  of 
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the  money  in  court :    7.  A  tender  of  rent  takes  away  the  right   Vol.  V. 
to  distrain  till  a  subsequent  demand  and  refusal :  8.  6ut  a  ten-  Ch.  151. 
der  does  not  take  away  the  right  to  sue  for  the  rent,  as  a  debt ;    Jlri.  6. 
it  only  saves  interest  and  costs.  Qon. 

^19.  .^j^m/in^  for  rent  of  a  rojpewalk.    Plea  a  general  issue,    n^v^^ 
Held,  where  one  enters,  and  continues  to  hold  under  a  demise,  6< Pick,  iii 
without  having,  by  anv  formal  act,  renounced  his  landlord's  1M>  Bimiey  v. 
tide,  he  shall  not  be  albwed  to  controvert  it  in  an  action  for  ^^'P'"'^  ^  •^• 
rent.    The  defts.  contended,  that  from  Aug.  1,  1834,  to  May 
6,  1825,  the  title  of  the  land,  be.,  was  m  the  city  of  Boston. 
The  facts  stated,  show  the  relation  of  landlord  and  tenant  bad 
existed  prior,  and  up  to  Aug.  1,  1824,  and  that  then,  the  pit. 
gave  his  consent  to  the  defts.  continuing  to  occupy  the  premises 
on  their  promise  to  pay  rent  as  they  bad  done ;  and  they  did 
occupy  accordingly,  for  the  whole  time  in  dispute,  and  they 
paid  rent  five  months,  to  Jan.  1,  1825,  to  the  pit.     There  was 
a  promise.     Various  cases  cited  bv  Putnam,  J.,  who  delivered 
the  opinion  of  the  court,  to  show  the  tenant  shall  not  deny  the 
title  of  his  landlord,  &c.,  in  an  action  for  rent,  be. 

^  20.  The  pit.  leased  a  farm  to  one  Allen,  for  three  years,  ^  ^^^-  ^^^ 
by  indenture  ot  July  1,  1825,  containing  a  provision  for  paying  2m  ^"fidker. 
the  rent  quarterly.  All  the  produce  of  the  farm,  standmg  or 
growing,  or  harvested  and  collected,  i^  deposited  on  the  estate, 
should  be  holden,  and  be  at  the  disposal  of  the  lessor,  in  the 
same  manner  as  if  she  were  in  the  actual  occupation  of  the  farm, 
and  that  the  lessor  might  enter  to  take  the  same  for  rent  in 
arrear,  accounting  for  the  proceed  towards  it.  Held,  tliat  such 
produce,  before  any  actual  delivery  of  it  to  the  lessor,  was  liable 
to  be  attached  by  the  tenant's  creditors.  The  dfe*ft.,  a  deputy 
sheriff,  atUched,  and  the  pit.  brought  replevin.  The  lessor 
should  have  entered  and  takien  possession  of  the  produce,  but  no 
rent  was  due  when  the  attachment  was  made, — was  fraudulent 
as  to  creditors. 

§  4.  The  lessor  can  recover  of  the  lessee,  in  debt  or  cove-  Art.  12. 
nant,  all  the  rent  due  before  the  lessor's  entry  to  defeat  the    Con. 
lessee's  estate  under  the  covenant  to  reenter :  so  the  devise  rent  l,^""-  ^  ^^ 
becoming  due  after  the  testator's  death ;   but  the  lessor  must,    ' 
previously  to  his  reentry  on  the  premises,  make  a  demand  of  the 
rent,  id. 

§  5.  Reentry  without  demand^  fyc.     The  lease  contained  a^Btm.  &' 

Eroviso  that  if  the  rent  was  in  arrear  for  twentyone  days,  the   ^^' 
tssoT  might  reenter, '  although  no  legal  or  formal  demand  should 
be  made.'     Held,  the  rent  having  been  in  arrear  twentyone 
days,  an  ejectment  might  be  maintained  without  an  actual  re- 
entry,  and  without  any  demand  of  the  rent.     Cited  Dormer's  H^riilrt?  ^^ 
case,  5  Co.  40,  Goodright  t;.  Cator,  ch.  178,  a.  14,  s.  17.  Mastani. 

^  3.  Execution  on  rent — cannot  he  ut  off  on  appraieemenij  as  Art.  13. 
land  isj  though  the  term  be  nine  hundred  and  ninetynine  years.    Con, 
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Vol.  V. 
Ch.  151. 
Art*  13. 
Con. 


17  Man.  It- 
43&— 4tf» 
MfliptegtMV. 
Gty. 


2  Conit  Rep. 
687. 


Talvande  «. 
Crips,  2  Mc 
Cord,  164. 

Bn^kett  v. 
Alvard,  5 
Cowen,  16. 


Gay  was  lessee  of  a  corporation,  (Episcopal  church  in  Dedbam) 
under  a  lease  for  nine  hundred  and  ninetynine  years,  paying  a 
yearly  rent.  The  pit.  got  judgment  against  the  lessors,  and 
levied  his  execution  on  the  rents  growing  due  from  Oct.  1819, 
to  May  1822,  appraised  by  sworn  appraisers,  and  set  off  by  the 
sherifi^  on  the  statute,  as  land  is.  Held,  the  levy  was  void  :  dt* 
sued  for  the  rent.  The  court  thought  the  pit.  should  have  levied 
on  a  part  of  the  lessor's  reversion,  and  tlie  law  would  have  ap- 
portioned the  rent :  also,  that  the  writ  of  degit^  is  not  ia  use  in 
this  State,  nor  does  the  writ  of  levari  facias  apply. 

^  4.  Distress  for  rent.  None  can  be  made  except  where  a 
specific  sum  is  expressly  reserved.  Things  fixed  to  the  free- 
hold cannot  be  distrained  for- rent,  and  so  for  such  a  distress, 
no  replevin  lies.    Vausse  v,  Russell,  2  Mc  Cord,  329. 

^  5.  A,  one  of  the  heirs  and  administrators,  distrained  for 
rent  as  administrator,  and  as  agent  for  them.  The  tenant  re- 
plevied. Pending  the  action  A  died.  Held,  the  replevin  did 
not  abate :  that  tlie  coheirs  by  filing  a  suggestion,  might  be  per- 
mitted to  come  in  and  defend  the  suh. 

^  6.  When  the  action  for  rent  is  founded  on  privity  of  contract,  i( 
is  transitory^  as  between  the  lessor  and  lessee  ;  otherwise  when 
on  the  privity  of  estate  ;  as  where  an  assignee  is  a  party ;  and 
2  Johns.  Cas.  335,  Corporation  of  New  York  v.  Dawson. 


Art.  2. 
Con, 

Topping  V. 
Root,  6  Cow- 
en,  404-40G. 


CHAPTER  CLII. 

DEBT  ON  SIMPLE  CONTRACTS. 

§  1 5.  Sim|rio  contract  to  sell  goods  to  A.  Seller  is  not 
bound  to  deliver  till  paid.  Topping  sued  Root  for  not  delir« 
ering  hops  to  be  paid  for  when  delivered.  Held,  the  ph.,  in 
such  case,  must  not  only  aver  that  he  was  ready  to  pay  at  the 
time,  but  he  must  prove  also  he  was  ready.  Till  the  buyer 
do  this,  the  vendor  is  not  bound  to  show  performance,  or  a 
readiness  to  perform  on  his  part :  2.  Where  the  vendor 
agreed  to  deliver  to  the  vendee  a  cci;|Qin  quantity  of  hops  be- 
tween October  1  and  December  1,  to  be  paid  for  on  delivery, 
with  liberty  to  the  vendee  to  increase  the  quantity,  (delivery 
at  a  certain  place,)  on  giving  reasonable  notice,  held,  the  ven- 
dee was  bound  to  give  notice  before  the  first  of  October,  and 
to  prove  he  was  ready  to  pay  for  the  increase  quantity.  Held, 
in  nn  action  for  not  delivering  this  increased  quantity  agreed 
at  13  cents  a  pound  ;  held,  also,  the  promises  were  dependent. 
See  ch.  118;  10  John.  266,  Jones  v.  Gardner ;  12  id.  209, 
Porter  v.  Rose ;  7  D.  &  E.  125  ;  1  East^  203 ;  2.  Bos,  &  P. 
447;  1  Saund.  320,  note  (4);  5  John.  R.  179j  2  id.r207. 
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The  above  and  similar  promises,  or  sionple  contracts^  are   Vcxl.  V. 
often  mentioped  by  judges  and  counsel,  as  being,  dependent,   Gir.  153. 
Tbey  are*  more  properly   concurrent^   because   concurrently    Art,  %l 
performed.    Both  at  the  same  time,  neither  party  means  to       Cofb 
trust  the  other  or  give  credit ;  the  vendor  means  when,  and  at- 
the  y^ty  time  he  delivers  the  goods,  to  receive  payment,  and 
the  veudee  also  mean3  when  and  at  tiie  very  time  he  pays  to 
receive  the  goods..    The  principle  is  the  same  in  covenants, 
considered  somewhat  at  large  in  chapter  118,  and  occasionally 
in  other  chapterSi, 


CHAPTER  CLIU, 

EEBT.    USURY. 


<^  ^4  Aiacit  understanding  between  borrower  and  lender  foun**  Art.  4. 
ded  on  the  knowa  practice  of  the  lender  to  lend. money  at  legal    Qon. 
intei:)est,  if -the^ borrower  purcliase  a  horse  of  the  lender,  at  ana  Rand.  109- 
uorcttBonable  price,  is  a  shift  to  evade  the  sUitute  against  usury :  ^^^* 
2.  If  Che  court  of  chancery  doubt  whether  the  sale  of  the  horse 
ov.other  property^  is  really  meant  as  such  shift,  it  must  direct 
an  issue  to  be  tried  on  viva. voce  testimony,  if  to  be  had. 

Ueury.  in   equity.     When   a   party  applies  to   a  court  of  4  Rand.  415 
equity  for  relief  against  a  usorious  contract  he  can  only  be  re-^^^* 
lieved  on  :  payment .  of  principal,  without  tn^erei^,  under  the 
third  section  of  the  .Virginia  act.     Tlici  English,  statute  of 
u^i'y^  subjects  the  usurious  lender  of  money,  &sc.  to  tlie  loss. 
of  the  eum  lent.     This,  as  to  principal  and  legal  interest,  the 
cbaotellors  have  considered  a  penalty,  and  apply  the  maxim 
nemo  tenetur  prodere  seipaumy  ( ^  when,  therefore,  a  bill  in 
equity  calls  the  deft,  to  answer  as  to  a  ueurious  transaction, 
unless  it  waives  the  penalties  of  the  act  and  offers  to  pay  the 
prmcipftl  and  legal  interest,  the  deft,  may  demur.'     The  Vir- 
ginia act  varies  ooiyns  it  subjects  the  lender  to  lose  the  legal 
interest,  and  to  pay  the  costs  of  the  chancery  suit.     ^  A  court 
of  equity  has<  no  jurisdiction  to  enforce  penakies.' 

^  6.  A  lends  money  on  a  u$uriou$  nottj  when:  due  part  is  1.  G"^^"*'- 1*^ 
paid  and  a  new  note  is  given  for  the  balance,  tiiis  is  usurious  ^^^1^'^^'^  *" 
and  void.:  2.  If  the  borrower  be  not  a  party  to  it,  neither  .     .. 

maken  nor  endorser,  but  the  security  is  such,  as  to  parties  and: 
time  of  payment  as  had  been  previously  agreed  between  the 
borrower  and  lender,  the  endorser  when  sued  by  the  endorsee, 
may  show  tlie  usury  in  bar  of  the  action. 

IjCx  loci  contractus.     Appeal   from   the    circuit   co"'^ -^SM^n^^w^ 
Kentucky,  bill  in  equity;     Held,  1.  in  the  contract  for  the  ^Jl^^JJ^ 
loattoC  inoneyllie:  lawsof'  the:  plaee^wbcce  the  contvddt.isottefir.'  ' 
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Vol.  V.    made  governs :   Si.  It  is  not  material  that  the  loan  is  to  be  ^^ 
Ch.  163.  cured  by  a  mortgage  on  lands  in  another  State,  unless  there 
Art.  4.     is  something  in  the  case  to  show  that  the  parties  had  in  view 
Con.       the  laws  of  the  latter  State  :  3.  Though  a  contract  be  usu- 
v^^v^w/    rious  in  its  inception  an  after  agreement  may  purge  it  of  usury 
and  make  it  valid  :  4.  The  purchaser  of  an  equity  of  redemp- 
tion cannot  plead  usury  to  the  mortgagee's  bill  to  foreclose  ; 
especially  if  the  mortgagor  himself  has  waived  the  objection  r 
5«  Under  a  usury  law,  which  does  not  avoid  the  securities  but 
only  forbids  the  taking  greater  interest  than  six  per  cent,  a 
year,  a  court  of  equity  will  not  refuse  its  aid  to  recover  the 
principal :   6.  A  certificated  bankrupt,  or  insolvent,  against 
whom  no  relief  can  be  had,  is  not  a  necessary  party  to  a  suit 
in  equity,  but  if  made  a  deft,  he  cannot  be  examined  as  a 
witness  in  the  cause,  until  an  order  has  been  obtained,  on  mo- 
tion, for  the  purpose.     The  loan  was   made  by  T)e  Wolf, 
$62,000,  in  Rhoide  Island  ;   the  mortgage  was  of  land    in 
Kentucky;    the  original   loan   was  in   1815.     In   1817  this 
original  contract  was  waived,  by  the  parties,  and  a  new  con- 
tract entered  into  by  them,  in  Kentucky.    The  laws  of  Rhode 
Island  did  not  avoid  the  contract,  but  only  forfeited  one  third 
of  the  debt,  principal,  and  all  the  interest,  as  a  penalty  to  be 
recovered  by  information  or  action  of  debt.     The  contract  of 
1817  was  free  from  usury.     Said  by  the  defts.  this   was  a 
device  to  avoid   the  usury  of  the  original  loan.     The  stat- 
ute of  Kentucky  of  1798  made  the  usurious  contract  void. 
The  loan  was  to  Prentiss,  who  gave  the  mortgage,  and  be 
conveyed  the  right  to  redeem,  to  W.  J.  Barry,  and  he  to  the 
two  Johnsons  in  possession.     Decree  for  foreclosure.     This 
case  involves  many  important  principles,  and  authorities  cited 
are  numerous  and  to  the  purpose. 
2  N.  H.  Rep.       It  is  usury  to  receive  more  than  legal  interest  for  past  for- 
3^*  bearance  and  the  excess  may  be  recovered  back  in  oMimmftii. 

2  N.  H.  Rep.  ^  contract  made  usurious  in  ancfther  State  cannot  be  en- 
42.  forced  in  New  Hampshire ;  but  if  there  belisury  in  a  n^o* 
410^               dable  note,  it  cannot  be  set  up  against  a  bona  fide  holder  of 

it,  who  buys  it,  without  any  knowledge  of  the  usury. 

3  Barn.fc  In  this  case  it  appears  if  the  lender  of  money  secures  his 
White^^*^'^'  principal  and  legal  interest  at  all  events,  in  one  contract,  and 
Wright'         in  another  makes  such  an  agreement  as  to  stock,  as  to  have 

his  option  to  resort  to  the  one  or  the  other,  and  if  by  the 
stock  contract  he  can,  in  any  event,  get  his  principal  debt  and 
more  than  legal  interest,  bis  loan  is  usurious.  A  like  case, 
Barnard  v.  Young,  17  Ves.  44. 
2  Pick.  R.  14S  ^17.  Aitumptit  on  a  note  for  $665,  made  by  the  intes- 
ComnJlitoV  tate,  Hyde,  to  Samuel  Learned,  and  by  him  endorsed  to  the 
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fdt.    defence,  usury.     Evidence  of  a  loan  wanted  and  con-   Vol.  V. 
venation  between  the  parties,  and  of  a  private  conference  be-  Ch.  16S. 
•Iween  tbem,  money  advanced,  security  taken,  notes  of  a  third     Art.  A. 
.peraoD,  which  were  of  no  value,  delivered  as  a  large  part  of     Cen. 
tbe  consideration,  the  borrower  being  ignorant,  sued,  and  in     s^^'v^w' 
dialress,  and  not  ^  dealer  in  other  men's  notes.     This  is  evi- 
d^ioe  to  support  «  verdict  on  the  ground  of  a  usurious  loan, 
ihougb  more  proper  to  support  one  on  the  ground  of  fraud. 
The  decision  was  by  a  majority  of  the  court.     The  oases 
relied  on  to  prove  usury  are  found  in  this  chapter. 

^  18.  8  Wheat.  338-365,  Flecknor,  in  error,  v.  The  Unit- 
ed States  Bank.  Held,  1.  This  and  every  other  bank,  not 
restrained  by  its  charier,  may,  on  discounting  notes  and  bills, 
kwfully  deduct  the  legal  interest  from  the  amount  of  the  note 
or  bill  at  the  time  it  is  discounted :  2.  It  may  so  deduct  six 
fier  cent,  interest  on  notes  and  bills  discounted  1^  it :  3.  The 
statutes  of  usury  of  England  and  of  our  States  expressly  pro- 
vide that  usurious  contracts  shall  be  void,  but  without  such 
jwovision  they  are  not  void  as  against  parties  who  are  stran- 
gers to  the  usury  :  4.  The  statute  incorporating  the  bank  of 
the  United  States  does  not  avoid  securities  on  which  usurious 
interest  may  have  been  talcen  and  usury  cannot  be  set  up  as  a 
defence  to  a  note  on  which  it  is  taken.  It  is  merely  a  violation 
of  lis  charter  for  which  a  remedy  may  be  applied  by  the  govern- 
ment :  5.  Banks  and  other  commercial  corporations  may  bind 
themselves  by  the  acts  of  tlieir  authorized  officers  and  agents 
without  the  corporate  seal :  6.  The  bank  of  the  United  States 
may  discount  promissory  notes,  and  may  receive  a  transfer  of 
notes  in  payment  of  a  debt  due  to  the  bank.  The  United 
States  bank  is  not  subject  to  State  law.  To  make  discounts 
does, '  from  the  very  force  of  the  terms,  include  an  authority 
to  take  the  interest  in  advance.' 

^  19.  Usury  or  not.   If,  on  a  loan,  the  lender  imposes  on  the 
bonrower,  as  a  condition,  property  in  part  at  a  price  higher  than  ?2/*g"**  ** 
the  current  price,  it  is  usury  ;  but  where  goods,  or  the  notes  of  ^edimy^  *' 
a  bank,  or  of  a  third  person,  constitute  part  of  the  loan,  and  the  Bank. 
value  of  the  goods  is  uncertain,  and  the  borrower,  of  his  own 
aocord,  offers  to  take  them  at  a  certain  price,  or  notes  made 
by  persons  in  credit,  at  par,  it  seems  this  loan  is  not  usurious. 

^  20.  A  note,  usurious  between  the  maker  and  payee,  is 
void  in  the  hand  of  the  endorsee.  15  Johns.  R. 

^  21.  A  mere  change  of  securities  for  the  same  usurious'*'*-®^- 
loan  to  the  same  party  who  received   the  usury,  or  to  one  20  Johns.  R. 
Jiaving  notice  of  it.  leaves  the  note  void.     A  note  made  paya- ^» J***^'"  ^- 
ble  to  A,  or  bearer,  but  never  delivered  to  A,  but  passes  by 
the  maker  to  H  as  a  security  for  a  usurious  loan,  is  void  in  its  p.  288. 
inception. 
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Vol.  V.  §  .22.  The  borrower  has  auumpsit  to  recover  tbe  Uiuritms 
Gh.  .163.  iniereiti  having  paid  the  true  principal  and  the  legal  intereeti 
.ylrt.A.     and  those  will  be  intended  to  have  been  paid  on  the  lender's 

Can.  silence,  and  de(endti^  on  other  ground*  20  Johns. iR«  2D0. 
^0^  jm^  ^  23.  A,  being  embarrassed  and  having  a  promissory  note 
payable  to  litmsdf,  endorsed  and  delivered  to  B,  his  cletk, 
with  instruction  to  raise  money  by  the  sale  of  it  to  the  pb«; 
.also  to  conceal  from  him  that  the  note  was  A?s  property.  V 
sold  it  to  the  pit.  at  a  discount  of  thirtythree  and  one  third  per 
cent,  and  represented  it  as  B's  property,  and  endorsed  it  to 

BufBii,«.  Arm- the  pit.,  without  recourse  to  B,  in  tlie  event  of  the  failure  of 

^"OBft  8        others,  who  were  liable  on  it.     The  pit.  sued  A.     Held,  the 
^^   *  ^  '  .transaction  was  usurious. 

FlemmiDgv.        §  24.  A  note  endorsed  for  the  maker's  accommodation, 

M  %>?'i73- ^'^^  gets.it  discounted   at  illegal  interest,  is  usurious  and  void 

178.  '  in  the  hands  of  an  innocent  endorsee,  as  against  the  maker 
and  endorser.  Nor  is  the  case  varied  if  the  note  be  a  re- 
newal of  a  former  note,  if  tho  parties  to  both  be  the  same. 
Otherwise,  where  a  third  person,  innocent  of  usury  in  the 
fcrmer  iiote»  takes  the  new  note.  »Flemming  v.  MuU^an, 
above.     Same  principle,  art.  5,  s.  11. 

2CoweD,  678.  ^  £5,  Casting  interest  on  the  ground,  thirty  days  are  Ibe 
twelfih  part  of  a  year,  sixty  days  the  sixth  part,  d&c.  is  usu- 
rious ;  and  it  is  so,  though  there  is  a  universal  custom  ^mong 
banks  to  do  so,  for  a  usage  cannot  repeal  a  statute ;  so  it  is 
usury  to  pay  more  than  seven  per  cent,  from  ignorance  of  the 
law  but  not  ||y  mistake  of  the  facts.  Another  case  of  usury. 
Bank  of  ■  v.  Wager,  2  Cowen,  712-769.  Usury  to  take 
a  quarter  of  year's  interest  for  ninety  days ;   but  not  in  ad* 

2Cowcn,770- vance.  Days  of  grace  a  part  of  the  contract,  and  interest 
rhay  be  taken  for  (hem. 

Art.  5.  §  26.  If  a  stock  and  excliange  broker  charge  a  commissi4m 

Con.  of  half  per  cent,  in  addition  to  lawful  interest  on  advances 

Noune  «.        made,  on  a  deposit  of  stocks  as  a  compensation  for  transacting 

CH^rI'Iw '^^^  the  business,  this  is  not  usury. 

^  27.  Nor  is  two  and  a  half  per  cent,  commissions  for  do- 
ing the  business  and  acting  as  sureties,  usury  ;  being  not  so 
intended,  but  being  a  usual  allowance ;  Trotter  &£  al.  v,  Curtis, 
19  Johns.  R.  160 ;  but  may  be  usurious,  16  Johns.  R.  367, 
being  a  mere  cover  and  usage,  cannot  control  the  statute,  id. 
But  it  seems  one  may  legally  receive  a  commission  for  becom- 
ing a  surely,  id.     As  to  cattle,  5  Cowen,  144-151. 

§  28.  A,  residing  in  North  Carolina,  contracted  a  debt  in 
New  York,  with  B,  living  there.  Afterwards,  A  paid  to  the 
agent  of  B,  in  North  Carolina,  a  part  of  the  debt,  and  having 
credit  allowed  for  four  months  for  the  balance,  interest  at  seven  - 
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per  cent*  (that  of  New  York,)  was  calculated  on  the  balance  Vol.  V. 
for  four  months,  and  added,  and  for  this  sum  A  gave  his  bond.  Ch«  153. 
Held,  the  bond  was  not  contrary  to  the  usury  laws  of  North    ^rt.  6. 
Carolina.     McQueen  v.  Burns,  1  Hawks,  476.  Con. 

^  29.  Chancery  relieves  against  the  excess  of  interest  on     n^^v^^ 
the  debtor's  paying  the  principal  and  the  legal  interest.     Tay- 
lor V,  Smith,  2  Hawks,  465. 

§  30.  A  gave  his  note  for  the  sum  borrowed,  and  legal  in-* 
terest,  and  at  the  same  time  gave  his  parol  honorary  promise 
to  pay  five  per  cent,  more  interest.     Held,  to  be  usurious.  Willard  v. 
^are,  as  there  was  no  extra  interest  promised  to  be  paid  in  ^^^^  ^^ 
a  legal  or  moral  view,  as  the  extra  promise  was  against  law, 
it  was  not  even  morally  binding. 

^  31.  Assumpsit  against  the  second  endorser  on  a  note,  &lc.  The  N.York' 
Held,  discounting  a  note  at  seven  per  cent.,  and  taking  the  J]"*'"®"^''**- 
interest  in  advance,  is  not  usury,  either  in  bankers  or  others  :2CoweD,<Nkl* 
2.  Where  a  trifling  sum  is  taken  in  discounting,  and  not  be-  667. 
yond  the  legal  interest,  it  will  be  presumed  to  be  by  mistake, 
and  not  by  adopting  an  erroneous  rule  of  calculation  until  the 
latter  is  shown  :  3.  Taking  beyond  the  legal  interest  by  mis- 
take is  not  usury  :  4.  It  seems,  otherwise,  if  the  excess  arise 
from   voluntarily   adopting  an   erroneous  rule   of  calculation. 
Same  principle  as  to  interest  in  advance.     15  Johns.  R.  162. 

§  32.  The  same  Company  v,  Ely  and  Parsons,  2  Cowen, 
678-711.  As  to  taking  interest  in  advance,  any  person  may 
take  it  in  the  course  of  trade  on  negotiable  contracts  and  pay- 
able at.no  very  distant  day.  And  2  Cowen,  712-769;  15 
John^.  R.  168 ;  8  Wheat.  838  ;  2  D.  &  E.  52  ;  1  Bos.  &  P. 
143  ;  3  Cowen,  284-290. 

^  1  con.    Assumpsit  on  a  note  of  the  defts.  to  the  pit.  Art.  7. 
Defts.  pleaded  that  by  the  contract  sued  there  was  reserved    Con, 
more  than  lawful  interest^  and  tendered  their  oath.     The  pit.  16  Ma».  R. 
may  reply  that  such  interest  is  not  reserved,  and  offer  to  swear  ^®®~^^* 
to  the  same,  without  averring  that  unlawful  interest  has  not 
been  taken  or  received.    The  statute  makes  two  branches,  one 
reserved,    &c.,   the   other  taken,  &c.      Defts.  pleaded    the 
first  only ;  enough  for  the  pit.  to  answer  and  cover  all  that  by 
his  rephcation.     And  should  be  read  or  in  the  act. 

Assumpsit  on  a  note,  one   plea  the  pit.  had  receiveJ,  and  l  Pick.  R.  267- 
second  plea,  had  taken  and  received,  unlawful  interest  with  a^kcr^iS. 
tender  of  the  deft's.  oath.     On  demurrer  to  these  pleas,  they 
were  adjudged  good.     The  second  section  including  the  oath, 
avoids  the  contract  if  the  creditor  reserves  or  receives  on  it, 
unlawful  interest. 

The  oath  must  be  taken  in  court.  2  Pick.  R.  65,  Frye  t?. 
Barker  &  al.     And  all  the  debtors  and  all  the  cis^ditors  mu^t 
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Vol.  V.    swear.  «3  Pick.  R.  171-172;  see  slat.  1826,  ch.  143,  s.  2, 
Ch.  153.  and  an  act  or  June  20,  1826. 

Art.  8.         ^14  con.  Same   principle   as  in  Manning  v.  Wbeatlmnd. 
Con.       But  Held,  an  endorser  of  a  note  negotiable  or  not,  is  a  com- 
^^i^,^.^/     petent  witness  in  a  suit  between  the  holder  and  maker  to  prove 
8Ptck.R.  184- the  note  was  given  for  an  usurious  consideration;  the  note 
J^^]^?^^  *•  was,  in  fact,  negotiable  at  a  bank.     The  superior  court  ex- 
IUtMl.8i6*86i,*cluded  the  endorser  as  a^vitness — Cause  twice   argued  in  the 
Tayioro. Beck,  supreme  court  of  appeals,  and  the  first  cases  cited  were  Wal- 
ton V.  Shelby,  and  Jordaine  v.  Lashbrook,  Bent  o.  Baker.    The 
Virginia  court  adopted  the  rule  in  Jordaine  t^.  Laslibrook,  and 
stated  so  had  Connecticut,  and  Tennessee;  but  MassachusettSi 
Pennsylvania,  New  York,  and  S.  Carolina,  that  in  Walton  v. 
Shelby.     See  ch.  90,  a.  10,  many  cases.     15  Johns.  R.  44, 
same  as  Manning's  case. 
Art.  9.  ^  3.  In  an  action  for  tlie  penalty  for  usury,  it  appeared  the 

Con.  contract  was  made  in  one  county  and  the  money  paid  in  an- 

8^^'fcCrea.  other.     Held,  the  venue  ought  to  be  where  the  usurious  inter- 
est was  received. 


CHAPTER  CUV. 

PLEAS  IN  DEBT. 

2  N.  H.  Rep.       §  9«  Applying  payment^  various  rules.     Assumpsit  on  ac- 
las— 197.        count  annexed  for  $81,11,  many  items   in  which,  were  for 
spirit   sold  in  small   quantities  to  the  deft.,  and  one  item  was 
for  rent.     A  general  credit  was  given  for  $20  ;  plea  non  as- 
sumpsit.   The  deft,  was  a  townsman,  ph.  an  innholder.    Under 
Stat,  of  June    14,  1791,  ph.  recovers  only  20  shillings  ;  as  to 
the  rent,  there  was  no  certainty  as  to  time  or  description  of  estate. 
Held,  1.  The  general  credit  could  not  be  applied,  at  the  trial, 
exclusively  to  the  payment  of  the   liquor  over  20  shillings  in 
value,  or  to  the  payment  of  the  rent :  2.  When  a  debtor  makes 
a  payment,  without  direction  to  what  claim  it  shall  be  applied, 
1  N.  H.  Laws,  various  rules  govern  the  application:  3.  If  neither  debtor  or 
^^^*  creditor  applies  the  payment,  the  court,  at  the  trial,  if  more 

than  one  debt  exists,  directs  the  payment  to  be  applied  to  the 
debt  not  secured,  if  one  of  them  be  secured.  Cited  6  Cran. 
8,  10 ;  1  Mason,  324  ;  2  Maule  and  Selw.  18  ;  6  Taunt.  696  : 
4.  Or  to  the  debt  due  in  the  creditor's  own  right ;  if  one  be 
12  Masfl  K  *"  outer  droit :  5.  Or  to  the  debt  first  incurred,  2  Maule  and 
821.  Selw.  18  :  6.  Or  to  the  debt  which  under  all  the  circumstances 

appeal's  to  have  been  intended  by  the  debtor.  1 1  Mass.  R. 
300 ;  2  Taunt.  59G  ;  Bosanquet  &  al.  v.  Wray  &  al.  6  Taunt. 
597,  prefers  paying  an  equitable  to  a  legal  debt.  2  Barn.  & 
Aid.  47  ;  Merivale,  572. 


ACCORD  AND  SATISFACTION.  483 

Vol.  V. 
,     CHAPTER  CLV.  Ch.  155. 

ACCORD  AND  SATISFACTION  IN  DEBT.  ^-*-v-»-' 

V 

^  17.  Where  A  and  B  have  actions  for' false  '"^P.^sonnient  FmIw  ©.^^^^ 
pending  against  each  other,  a  mutual  agreement  to  discontinue  ^^  • 
their  respective  actions,  and  an  actual  agreement  and  discon- 
tinuances accordingly,  is  a  good  accord  and  satisfaction. 

§  18.  A,  indebted  to  B,  gives  him  his  note  endorsed  by  C, 
as  further  security  for  part  of'  the  debt ;  this  B  accepts  in  full 
satisfaction  of  all  demands.  This  is  a  valid  discharge  of  the 
whole  debt,  and  maybe  pleaded  in  bar  as  an  accord  and  satis- 
faction.    Boyd  V.  Hitchcock,  20  John.  76. 


CHAPTER  CLVI. 

PLEA— ACQUITTANCE. 

§  19.  If  two  or  more  persons  are  jointly  and  severally  j^**'^yj^^J*y' 
bound  in  one  obligation,  an  acquittance  to  one  of  them  does  ch.  R.  262, 
not  entirely  discharge  the  others  strictly  in  equity,  for  equity 
will  not  extend  tiie  operation  of  the  acquittance  or  release,  be- 
yond the  clear  meaning  of  the  parties,  and  the  justice  of  the 
case,  but  will  construe  it  to  relate  to  the  particular  matter  in- 
tended to  be  discharged :  but  2.  At  law  an  acquittance  or  a 
release  of  one  such  obligor,  wholly  discharges  the  rest.  It  is 
a  rare  thing  to  find  an  acquittance  pleaded  in  modern  cases ; 
still,  by  law,  it  may  be  pleaded  where  applicable,  and  therefore 
all  the  old  law  on  the  subject,  is  still  in  force,  and  may,  occa- 
sionally, be  of  use. 


CHAPTER  CLVII. 

DEFEASANCE  AND  DISCHARGE. 


^  22.  A  specialty  received  as  a  collateral  security  for  a  simple  Charlee  v. 
contract  debt,  does  not  discharge  or  extinguish  it.    So  may  be  l^^o^'i?*'^' 
read  in  assumpsit  to  ascertain  the  amount  originally  due. 

^  23.  If  a  creditor  take  his  debtor's  note,  endorse  it  and 
get  it  discounted  at  a  bank,  and  apply  the  proceeds  to  the 
drawer's  credit,  then  the  note  is  protested,  and  the  creditor 
pays  it ;  this  is  not  such  a  parting  with  the  note  as  to  extinguish 
the  first  debt.     3  Serg.  b  R.  233. 

%  29.  A,  on  simple  contract,  owes  B  for  work  done  at  the 
request  of  A*s  wife.  This  is  not  discharged  by  a  judgment 
the  pit.  obtains  for  the  same  debt,  in  an  action  against  the  wife 
alone.     2  Serg.  Sl  R.  275. 
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Ch.  168.  CHAPTER  CLVIU. 

PJ.EA-  DURESS  AND  PER  MINAS. 

^  28.  Duress  of  goods,  will,  under  some  circumstances^ 
avoid  a  contract.     Collins  v.  Westbury,  2  Bay,  211. 


CHAPTER  CLIX. 

PLEA— ESCROW. 


6Barn.fcCief.     ^  ^  ^^^*  ^  party  to  an  instrument  seals  it,  and  declares  in 
671—696,       the  presence  of  the  witness  that  he  delivers  it  as  his  deedy.  but 
^^^^•™j^^"  keeps  it  in  his  own  possession  and   there  is  nothing  to  qualify 
'that,  or  to  show  the  executing  party  did  not  intend  it  to  oper* 
ate  immediately,  except  his  so  keeping  the  deed.     Held,  it  is 
a  valid  deed  ;  and  a  delivery  to  the  party   who  is  to  take  by 
the  deed,  or  to  any  person  for  his  use,  is  not  essential :  2.  De- 
livery to  A  for  the  use  of  B,  the  grantee  or  obligee  in  it,  wfaen 
the  grantor  or  obligor  parts  with  ail  control  over  the  deed, 
makes  the  deed  effectual  from  the  moment  of  such  delivery, 
though  A  he  not  the  agent  of  B.     In  neither  of  these  cases  is 
the  deed  an  escrow ;  tlie  deed  was  a  mortgage  deed  ;  and  the 
real  question  was,  if  there  was  a  delivery  of  it. 

§  14.  If  a  deed  be  delivered  as  an  escrow  or  not,  is  a  jury 
2Baro.& Ores,  question,  &c.  This  was  an  action  on  a  bond,  dated  November 
82-96,  Mur-  3,  1813,  given  to  the  intestate.  Plea,  craving  oyer  of  the 
^e  Ear/of'  ^^^^  ^"^  condition,  which  was  for  the  payment  to  W.  Murray 
Stair.  (tlie  intestate)  his  executors,  &c.,of  £2000,  by  William  Hen- 

ry Dalrymple,  within  six  calendar  months  after  the  decease  of 
his  kinsman  John  Dalrymple,  Earl  of  Stair.  The  plea  then 
stated*  that  the  bond  was  November  3,  1813,  delivered  by  the 
deft,  to  W.  Saunders,  the  subscribing  witness  thereto,  merely 
as  an  escrow  on  the  condition  that  the  same  should  remain  in 
the  hands  of  Saunders  until  the  decease  of  the  said  J.  Dal' 
rymple,  Earl  of  Stair,  and  that  then,  and  then  only,  the  hood 
should  be  delivered  to  the  said  W.  Murray.  Second  plea 
that  it  long  so  remained  in  Saunders's  hands,  and  till  March  10, 
1819,  when  he,  before  the  death  of  said  J.  D.,  wrongfully 
delivered  the  said  bond  to  said  W.  Murray,  &c.  Saunders, 
called  as  a  witness,  stated  that  it  was  delivered  by  the  obligor 
as  his  deed,  but  that  before,  and  at  the  time  of  the  execution, 
it  was  agreed  it  should  remain  in  S's.  hands  till  the  death  of 
Lord  Stair  ;  and  till  certain  notes  were  given  up  ;  and  that  the 
bond  was  given  up  to  him  on  that  condition.  Held,  it  was 
then  a  question  of  fact  for  the  jury,  on  the  whole  evidence, 
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whether  ihe  bond  was  delivered  as  a  deed  to  take  efiect  from  Vol.  V. 
the  moment  of  the  delivery,  or  whether  it  was  delivered  on  Ch.  159. 
the'  express  conditioD,  that  it  was  not  to  operate  as  n  deed  till 
the  death  of  Lord  Stair,  and  until  the  notes  were  delivered  up : 
2.  It  seems  it  is  not  essential  in  order  that  a  deed  operate  as 
an  escrow  only,  that  it  should  be  expressly  declared  at  the  time 
when  it  was  executed,  that  it  was  not  to  operate  as  a  deed  un- 
til a  given  event  happened  :  3.  It  is  not  necessary  in  a  dec- 
laration on  a  past  obit  bond,  to  aver  the  death  of  the  person 
on  whose  death  the  money  secured  by  the  botid  was  to  become 
payable.  Deft,  contended  the  pit.  should  be  nonsuited,  and 
cited  Johnson  v.  Baker,  4  B.  &  A.  440.  Verdict  for  the  pit., 
new  trial  granted.  Jury  again  found  for  the  pit.  (Lord  Stair 
died  before  this  action  was  commenced.)  Two  important 
points  were  decided  in  this  case :  1.  That  whether  an  escrow 
or  not,  does  not  depend  on  any  particular  words  uttered  when 
the  instrument  is  executed,  but  on  all  the  facts  and  circumstan- 
ces of  the  case,  when  the  intentions  of  the  parties  are  to  be 
inferred  :  2.  That  whether  an  escrow  or  not,  is  a  jury  ques- 
tion on  a  view  of  the  whole  case. 


CHAPTER  CLX. 

ESTOPPELS. 


§  36.     No  man  can  be  afiected  or  boiuid  by  a  judicial  dc- Art.  1. 
eision,  but  one  who  is  a  party  or  privy  to  it.     4  Har.  b  McH.    Con. 
6«12.     Nor  can  «  court  of  cbaocery  ^rect  a  release  by,  or  en- 
join persons  not  parties  in  the  suit.    >262,  itc. 

^  36.    An  instrument  not  under  seal  cannot  be  pleaded  as 
an  estoppel,  and  the  f6rm  of  pleading  it  is  to  rriy  on  the  deed 
as  an  estoppel,  and  to  pray  judgment  the  party  may  be  estopped  ^^^  ^ 
or  not  be  admitted  to  deny  the  focts  m  the  deed  ;  not  to  de«  jg  johili.  r.  ' 
maad  judgment  si  acUa*  490. 

And  1  Greenleafs  R.  1-5,  Steel  v.  Adams,  if  A  in  bis  deed 
conveying  lands  to  B,  acknowledge  he  has  received  the  pur- 
chase money^  A  is  estopped  though  he  received  none. 

§  37.     Governments  are  not  subject  to  imputations  of  fraud  3  ^^  4^2. 
or  esioppdf  nor  do  Uiefar  grots  imply  warranties. 

If  an  executor  giveali^nd  to  pay  as  exeaUar  outof  lAe  c$seti2Utt.m. 
in  bis  hands  and  issued  on  this  bond,  he  is  not  estopped  to  plead 

a  want  of  assets*  ^  ^  r^u        m#  r 

(§   38.    An  estoppel  waicei.    As  in  dcebt  on  hood,  die  deft,  f^^^^^^' 
pleaded  the  bond  was  obtaincud  from  him,  on  misrepresenta- 120. 
tiomand  fala»  sitgfesiiens iMftde  V  the  pit.  ^ as  per  preamble  in 
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Vol.   V«   ^^  ^^  bond.'     Appears  the  ph.  replied  no  fraud,  and  issue 

Cb/i60.    was  Joined*    Held,  as  the  pit.  jdned  issue  on  the  plea,  instead 

Art.  2.     ^f  demurring,  he  waived  his  riglit,  (if  one  existed,)  of  urging 

Cor.       ^  esioppd. 
^^..^^^        §  6.    Huiband  estopped  to  deny  hi$  manwe,  (cc.  as  where 
A  levied  an  execution  aeainst  him  on  land  of  tj  his  wife ;  after- 
wards in  trespass,  q.  c.  H  against  the  husband,  B,  on  the  iaane 
of  soil  and  freehold  in  C,  A  proved  a  marriage  de  faeio  be- 
tween B  and  C.    Held,  B  was  estopped  to  show,  in  avoidanee 
of  the  marriage,  that  he  and  C  were  within  the  prohibited  de- 
grees of  kindred. 
7  WhMt  IW-     §  7.  JVb  estoppel  J  as  bettoeen  vendor  andffendee.     As  where 
bSn^'^Sodi-  ^^^^  Dunlap,  an  o/ien,  purchased  lands  in  Kentucky,  after 
ertor.  '  1783,  and  died  an  alien  before  Nov.  17^4,  leaving  his  brother 

John  his  heir ;  he  sold  to  Hunter  and  he  sold  to  the  deft.  IMd* 
he  was  not  estopped  to  deny  the  Dunlaps  had  any  title.  Har- 
shall,  C.  J.  in  oelivering  the  opinion  of  the  court,  said  *  It  is 
very  certain  these  sales  do  not  create  a  legal  estoppel.  The 
deft,  has  executed  no  deed  to  prevent  him  from  averring  and 
proving  the  truth  of  the  case.  If  he  is  bound  in  law  to  admit  a 
title  which  has  no  existence  in  reality,  it  is  not  on  the  doctrine 
of  estoppel  that  he  is  bound.  It  is  because,  by  receiving  a 
conveyance  of  a  title,  which  is  deduced  from  Dunlap,  the  moral 
policy  of  the  law  will  not  permit  him  to  contest  the  titW  He 
then  states  the  estoppel  as  to  a  lessee  in  the  usual  manner,  and 
said — ^  the  title  of  tlie  lessee  is,  in  fact,  the  title  of  the  lessor.* 
(See  ch.  131,  a.  1,  s.  14.)  *  He  comes  in  by  virtue  of  it,  holds 
by  virtue  of  it,  and  rests  upon  it,  to  maintain  and  justify  lus  poa- 
session.  He  professes  to  nave  no  independent  right  in  himseUl* 
Many  reasons  added.  The  Chief  Justice  then  denied  the  pro- 
priety of  applying  the  doctrine  between  lessor  and  lessee,  to 
vendor  ana  vendee.  He  adds— ^  the  vendee  acquires  the  pro- 
perty for  himself,  and  his  faith  is  not  pledged  to  maintain  the 
title  of  the  vendor.  The  rights  of  the  vendor  are  intended  to 
be  extinguished  by  the  sale,  and  he  has  no  continued  interest  b 
the  maintenance  of  his  title,'  Sec.  stating  further  reasons ;  admits 
some  State  authorities  seem  to  be  di&rent ;  on  the  whole  he 
does  not  leave  what  he  calls  ^  the  moral  policy  of  the  law*  clears 
ly  de6ned  or  settled,  though  his  reasoning  is  in  his  usual  aUe 
manner. 
2  N.  H.  Rep.  §  ^'  Estoppel  by  judgment.  The  pit.  as  a  constable,  aelb 
isoliai,  a  Imrse  on  an  execution  in  favor  of  the  deft,  against  W.  West, 
^|^"j^'  the  deft  promised  to  save  the  pit.  harmless.  The  ph.  brings 
'  '  assumpsit  on  the  promise  against  the  deft.,  which  was  to  save 
the  ph.  harmless:  against  all  persons  having  a  better  claim  to  the 
horse  than  W.  West.  Joshua  Ames  sued  the  pit.  for  the  horse, 
and  recovered  judgment  and  paymtat.    Of  this  action  the  deA, 
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West,  Jr.  had  lio  notice ;  the  pit.  relied  wholly  on  this  judg-  Vol.  V. 
ment ;  judgment  against  him  ;  but  had  West,  Jr.  been  notified  of  Qn.  i^q^ 
Ames's  action,  he  had  been  estopped.  jirt,  U 

§  9.     One  who  for  fraudulent  purposes  represents  his  own      Q^^^ 
property  to  belong  to  another,  is  estopped  from  claiming  from     .^^^^m^^ 
those  who  have  purchased  the  properQr  on  the  faith  of  such  re-  Wells  v.  Hig- 
presentations,  though  he  contradicted  them  before  the  purchaser  f^»  i  I^it. 
acquired  a  tide.  Litt  ii     ^ 

§    10.     An  award  good  in  part,  bars  dower  by  way  of  «- 
tappel.    Dower,  unde  nihil  habeU     The  tenants  pleaded  that  ^^*»  widow, 
the  demandants  son,  having  conveyed  the  premises  to  the  ten-jagg^p^j 
ants,  with  warranty,  &c.  she  and  her  son,  by  writing  sealed,  re- Beikotp, ten- 
citing  the  facts,  and  that  she  had  agreed  with  her  son  to  take  a  "J*"»  ^  ^''^•"» 
certain  annual  sum  in  lieu  of  dower,  referred  it  to  three  arbi- 
trators to  determine  the  amount  and  the  security  of  payment, 
and  she  covenanted  that  on  the  award  being  fulfilled,  she  would 
release  her  dower  to  her  son,  and  his  performance  was  guaran- 
tied by  one  of  the  tenants ;  that  the  arbitrators  awarded  a  sum 
payable,  quarterly,  by  the  son,  or  the  tenants,  or  either  of  them 
and  that  the  son  should  pay  die  costs  of  the  controversy  ;  that 
a  certain  sum  of  money  vested  in  the  tenant's  hands  for  their 
indemnity,  should  be  tne  security,  and  that  all  suits,  quarrels, 
&c.  touching  the  premises,  should  cease,  8ic.  and  that  in  default 
of  fulfilling  the  award,  the  demandant  might  enter,  be.     The 
plea  then  averred  that  the  costs  had  been  tendered  ;  that  the 
quarterly  sum  had  been  paid  to  and  accepted  by  the  demandant 
up  to  the  time  of  her  suemg,  and  that  the  award  was  in  all  res^ 
pects  performed  on  the  part  of  the  son  and  tenants. 

Held,  1.  This  award  was  a  bar  to  the  action  by  way  of  es- 
toppel, and  not  as  passing  her  tide  :  2.  That  it  was  not  neces- 
sary a  release  be  awarded,  so  not  necessary  it  be  given :  3.  That 
though  the  arbitrators  might  have  misjudged  as  to  the  security,  and 
fixed  on  one  not  sufficient,  this  would  not  affect  the  award,  their 
determination  being  conclusive :  4.  That  though  the  award  was 
void,  so  far  as  it  provided  for  payment  by  the  tenants,  and 
tliough  it  might  be  void  in  awarding  costs  provided  for  by  the 
submission,  yet  this  would  not  affect  the  whole,  and  it  should 
stand  and  be  enforced  for  the  residue :  5.  Where  the  parties 
have  power  to  transfer  real  estate,  arbitrators  may  award  they 
shall  do  it :  G.  An  award  may  be  good  in  part  and  void  in  part. 
Where  the  void  part  is  not  so  connected  with  the  rest  as  to  affect 
the  justice  of  the  case,  it  is  void  only  pro  tanto ;  7.  An  award 
that  all  suits  touching  the  premises  shall  cease,  is  equivalent  to 
a  release :  8.  The  material  part  on  award  does  not  transfer 
a  title,  but  a  party  to  it,  is  concluded  by  his  owp  agreement  fi^m 
disputing  the  title.     It  operates  as  an  estoppel. 


488  DEBT. 

Vol.  V. 

Ch.  161.  CHAPTER  CLXL 

An.  1. 

Cfm.  LIBflTATlONS. 

§  10  con.  It  it  sufficient  the  witness  write  his  name  mean- 
ing to  attest  it,  though  no  words  be  written  over  his  namei  ex- 
pressing the  intent,  16  Mass.  R.  290,  ch.  20,  a.  6,  s.  8,  extends 
not  to  the  endorsee,  be.  same.  4  Pick.  382«>--385,  and  the 
principal's  promise  or  acknowledgment  within  six  years  is  good 
against  the  surety.  If  the  holder  neglect  to  sue  the  principal 
on  the  surety's  request,  he  is  not  discharged  thereby. 

^13  con*  When  they  notify  as  directed  in  this  act,  tliey  camoC 
16  Ma«.  R.  waive  the  bar  thence  arising,  as  they  can  the  general  act  of  ImH 
429— 48S.  itations :  as  to  that,  a  new  promise  by  them  within  six  years 
^J^JJ^^'jt  takes  the  case  out  of  it,  and  an  administrator  dt  bonit  tion,  wmj 
al.  so  promise,  &c. 

16M<^*  R-         Xbe  application  of  the  acts  pf  li^iitation  to  actions,  by  holders 
of  bank  notes  against  the  directors,  by  whose  misoondoct  the 
bank  fails*«-Directors  must  be  sued  in  six  years  next  after  guilty 
of  it :  the  aci  may  not  apply  to  the  holders  of  bank  notes. 
1  Greenl.  1 56-*  158,  Heard  v.  Meader,  administrator  debonk 
'  nan.    In  an  action  against  him,  on  a  promise  made  by  die  in- 
testate, it  is  a  good  plea  in  bar,  that  four  years  since  the  origi- 
nal taking  out  of  letters  of  administratk>n  elapsed  during  the  fib 
of  the  former  administrator.     Mass.  stat.  1791,  ch,  28,  Maine 
act,  ch.  52,  s.  26. 
l6  Man.  R.         <^  19  con.  If  a  sheriff  makes  an  insufficient  return  on  the  writ, 
456,457.         |jy  reason  whereof  the  judgment  is  reversed,  the  act  begins  to 
run  from  the  return. 

^  25.  Another  State.     Act  of  limitation  where  the  contract 

2  R«nd.  803—  jg  gj,e(j^  applies  not  where  it  was  made  ;    the  act  aliecting  the 

admV.^rr  *      remedy,  not  the  right,     ^uere,  if  the  act  of  either  State  applies. 

Hook's  adinV.  By  ihe  Statute  of  North  Carolina,  actions  of  debt,  on  simple 

contract,  must  be  brought  within  three  years  after  the  cause  of 

action  accnied.     Not  pleadable  in  Virginia  to  action  broi^t 

there  on  a  North  Carolina  judgment.     See  ch.  1,  a.  7,  s.  29, 

ch.   161,  a.   13,  s.  5;  13  East.  429  ;   3  Johns.  R.  265;   5 

do.  132. 

<^  26.  This  act  is  construed  in  equity  as  it  is  at  law,  and  so  is 

a  good  bar :  Kane  v.  Bloodgood,  7  Johns.  Ch.  R.  90-127 ; 

Moires  ©.        Murry  r.  Coster,  on  appeal,  20  Johns.  R.  576  :  and  when  the 

Shni**(fh.  R.  ^^^  begins  to  run,  it  continues  to  run  without  interniption  by  any 

8S0.  event. 

RoMvill  9  ^  ^^*  •^^^^'^l^dgmcnt^  payment^  ^c,  in  equity,  operates  as 

Mark,6Johnf.  ^t  law :  the  acknowledgment  must  be  of  a  present  existing  debt, 
Ch.  R.  266.      unqualified,  and  made  by  the  party  himself.     Any  payment  or 
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act  of  his  trustees  or  assignees,  no  parties  to  the  contract,  or     Vol.  V. 
obliged  to  pay,  or  contribute,  is  not  a  good  constructive  ac-   Ch.  16L 
knowledgment  of  the  original  debt.     A  devise  of  real  and  per-     Art,  1, 
sonal  estate  to  pay  all  debts,  does  not  revive  a  debt  barred       Con. 
by  the  act,  id.     An  admission  by  an  executor  or  administrator,    v^rv^-^^ 
will  not  bind  the  real  assets  in  the  heir's  hands,  or  devisee's,  or  ^  . ,      _. 
people's,  by  escheat.  r.  860. 

^  3.  Assumpnt;  plea,  the  statute.     Held,  if  the  deft,  say  he  Art.  2. 
does  not  owe  the  pit.  anything,  but  if  A,  (the  surveyor  of  the    Con. 
timber)  will  say  the  deft,  had  the  timber,  or  if  the  pit.  will  prove  1  Pick.  R.  368 
it  by  A,  he,  the  deft.,  will  pay  for  it,  if  he  cannot  show  he  had  rr*^^'  5^^ 

Eaid  for  it.  No  evidence  produced  A  was  dead,  or  that  he  had 
een  applied  to,  or  said  anything.  Held,  this  case  is  within  the 
act,  the  condition  not  being  complied  with,  &c.  Same  case  3 
Fick.  R.  4. 

§  4.  To  take  the  case  out  of  the  act,  the  acknowledgment  2  Pick.  R.  868 
must  admit  that  the  debt  continues  due  at  the  time  of  the  "^^j^*"?" 
acknowledgment.     If  this  be  accompanied  with  circumstances^' 
or  declarations,  showing  an  intention  to  insist  on  the  beneGt  of 
the  statute,  no  promise  to  pay  can  be  implied.     The  rule  is, 
*  that  the  case  is  taken  out  of  the  statute  if  the  deft,  has  within 
six  years,  made  an  unqualified  acknowledgment  of  an  existing 
debt,  or  if  he  has  made  a  conditional  promise,  and  the  condition 
has  been  performed.' 

§  6.  4  Pick.  110,  113,  Whitney,  v.  Bigelow,  held,  the  ac- 
knowledgment to  take  the  case  out  of  the  statute  may  be  in- 
ferred from  facts  without  words  :  2.  A  general  acknowledgment 
of  being  indebted  to  the  pit.  is  sufficient,  prima  facie :  3.  Even 
to  a  stranger,  in  the  pit's,  absence  :  but  4.  A  mere  endorsement 
made  on  a  note  by  the  pit.  himself,  without  the  deft's.  know- 
ledge, or  proof  of  the  payment  of  the  sum  endorsed,  will  not 
take  the  demand  out  of  the  statute. 

§  6.  To  take  a  case  out  of  the  statute,  the  acknowledgment  H  Wheat, 
of  the  debt  must  be  unqualified  and  unconditional:    as  if  the^^^*"^*** 
deft,  say  to  a  witness,  he  shall  be  ready  to  deliver  the  powder 
(thing  promised)  whenever  the  pit.  shall  settle  a  certain  suit  ' 
named  :   held,  not  to  be  '  an  unqualified  and  unconditional  ac- 
knowledgment, that  the  original  debt  was  justly  demandable.' 
The  deft.  *  did  not  mean  to  give  validity  to  the  plaintifFs  claim, 
but  on  condition  that  his  own  should  be  allowed.'     But  said,  PP- 816 to  819, 
words  evincing  a  willingness  to  waive  the  statute,  without  sc-^jj^^.^j^  jj 
knowledging  the  existence  of  the  debt,  are  evidence  of  a  new  Rep.  426. 

Eromise.     The  maker  of  the  note  when  presented  to  him,  said  Stanton  ». 
e  did  not  recollect  giving  the  note,  but  if  he  *  did  he  would  pay   ^"^^°°' 
it,  its  being  outlawed  should  make  no  odds.' 

§  7.  By  the  words  '  beyond  sea,'  in  the  saving  clause  of  limi-  2  Mc  C<?rd, 
tations  of  South  Carolina,  is  meant,  out  of  the  State :  so  in  ^^' 

YOL.  IX.  62 
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Vol.  V.    Georgia;  ch.  179,  a.  19,  f.  33:  same  in  Teonefiee,  id.   3  Pick. 

Ch.  161.  ^^^9  ^  to  one  of  several  ackDOwledciog. 

Art.  S.         ^  ®-  Auumpnt  on  a  note  made  May  19,  1614,  by  the  d^ 

(^f^n/      and  A,  whom  the  deft  surviired,  payable  on  demaod.     Deft. 

^^p^^,^^    pleaded  the  general  issue,  aod  statute  of  limitations.    The  ph. 

6  Pic^.  Bi  53  replied,  that  the  action  accrued  within  six  years  befiwe  th^ 

Fbrtar  «.       '  Commencement  of  the  action,  and  issue  joined.    Pit's,  evidence; 

Blood.  |}jQ  makers  deliirered  goods  to  the  pit.  to  be  sold,  and  the  pip- 

ceeds  to  be  applied  towards  paying  the  note,  and  soioe  weE« 

not  sold  till  near  six  years  alter  the  delivery,  (A.  D.  181$) 

when  the  value  of  the  goods  had  fallen.     Held,  1.  The  pit,  «• 

factor,  was  negUgent  in  selling,  be. :  2.  If  such  sale  be  niadi 

in  a  reasonable  time  and  proceed^  endorsed,  it  is  viewed  as  a 

payment  as  to  said  statute,  made  by  the  maker^s  order  |^  otlie»* 

wise  if  the  sale  be  after  a  reasonable  time,  and  no  notice  to  tbl 

maker  or  order  from  him,  be. 

Abt.  6.  ^1  ton.  This  act  of  Feb.  1794,  does  not  extend  to  cases  of 

C<m.       slander,  or  actions  for  torts.    2  Pick.  R.  605,  Cook  «.  Dsriinfi 

Abt.  9.  ^  3.  AisuwmU  on  a  note  made  in  1814,  by  Foster  sod  Muy 

Con.         Norris  dum  «om,  payable  on  demand.    The  pit  laid  the  ftoam^ 

1  Bum.  k,       as  made  by  Foster  and  said  Mary,  white  sole.    Defts.  pleaded 

^'^fj^^the  statute  of  limitations  and  issue  thereon  joined.    Hdd^aii 

and  Norris  aod  ^c^Q0^1o<'g<°6"^  of  the  note  by  Foster  withm  si^  yMr9i  but 
hiswile.         after  the  intermarriage  of  Norris  and  said  Mary,  was  noi  ovi: 
dence  to  prove  the  issue.    Foster's  acknowledgment  was  deem- 
ed the  new  promise  of  him  and  said  Mary,  within  six  years ;  but 
as  she  bad  been  a  wife  more  than  six  years,  she  could  not  have 
promised  within  that  time.     See  a.  6,  s.  3,  Green  v.  Crane ; 
and  Ward  v.  Hunter,  6  Taunt.  210.     In  this  last  case  said, 
when  the  courts  hold,  ^  that  an  acknowledgment  is  evidence  of 
a  new  promisej  then  made,  it  must  be  of  a  promise  made  by  a 
person  competent  to  make  it,  and  to  a  person  in  existence  to 
a  Btrn.  k,       receive  it.   Fit.  nonsuited.    A  lessee,  O,  paid  the  lessor  too  much 
^1^- ^^^,*''»rent :  when  mentioned  to  him,  he  said  it  there  was  any  mistake 
V.  Vaugban.'^    '^  should  be  rectified.     Held,  this  obviated  the  statute  of  limita- 
tions,  as  to  payment  made  by  the  other  tenants,  as  well  as  by 

18  Johiu.  iss!  ^'     ^  ^^^^  cannot  renew  a  promise. 

Martin  «.  <^  1 1  con.  Assumpsit  above  six  years  after  the  cause  of  action 

j^"** r'* sL  accrued,  not  necessary  to  state  a  new  promise  within  six  years. 
'  Proof  of  an  acknowledgment  of  the  debt  within  six  years,  sup- 
ports the  pit's,  action :  2.  So  if  the  deft,  ofier  to  set  offa.  demand 
against  the  ph.,  which  accrued  above  six  years  before  suio^ 
it  is  not  necessary  the  deft,  in  bis  notice  annexed  to  his  de^ 
should  state  a  promise  to  pay  within  six  years  :  3.  Nor  is  it  an 
objection  that  the  demand  offered  to  be  set  off,  was  not  origi- 
iially  due  to  the  deft,  but  had  been  assigned  to  him :  the  assign- 
ment being  before  the  commencement  of  the  action. 
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Sands  V. 'Gelston,  15  Johns.  R.  611.  Deft,  admits  he  re-  Vol.  V. 
ceived  the  money,  but  denies  the  validity  of  the  claim,  deft,  is  Ch.  161. 
not  liable.  Abt.  10. 

This  was  an  action  on  the  case  for  fraud,  in  the  nature  of   Con. 
a  conspiracy,  as  to  insurance.     Special  declaration  stating  facts.    >^rv-^ 
Plea  the  statute.     The  pit.  replied  he  did  not  discover  the  fraud  i  Pick.  R.  435 
till  within  six  years  before  the  commencement  of  the  suit.    Defts.  "^' J^^^'J*'^, 
demurred  specially  for  causes  stated.    Held,  the  pit.  might  r^ly  ^'   ^  ^^ 
thus,  generally ;   but  a  judgment  recovered  by  the  deft.,  on  the 
policy,  was  a  bar  to  this^ action  till  reversed. 

§  4.  5  Pick.  R.  74-80,  WeHes  ex'r.  v.  Fish  b  al.,  the  same 
principle ;  and  2  Mc  Cord,  426 ;  6  Pick.  74. 

§  5.  The  statute  runs  as  usual,  if  the  deft,  be  guilty  of  no  8  GreenK  406, 
fraud,  though  the  parties  first  learn  the  right  of  action  accrued  luu?*  ^' 
within  six  years  before  the  action  commenced. 

§  6.  But  the  act  is  a  bar  in  trover  commenced  more  than  J,®^""  ^ 
six  years  after  the  conversion,  though  the  pit.  did  not  know  of       '  ^^^' 
the  conversion  until  within  that  period ;  the  deft,  not  having 
practised  any  fraud  to  prevent  the  pit.  from  attaining  that  know- 
ledge at  an  earlier  date :  2.  Held,  the  deft,  might  show  when 
the  pit's,  declaration  was  actually  filed. 

§  7.  If  an  attorney  act  negligently  in  getting  morteage  seen-*  B*™*  ^ 
rity  for  A,  the  six  years  commence  from  the  time  of  the  negli-    "**' 
gent  act,  and  not  from  the  time  A  discovers  the  insuflSciency 
of  the  security. 

§8.  Assumpsit  for  negligence,  want  of  skill,  and  fraud  inj*"®."?/- 
doing  work.     Plea,  the  statute  in  bar.     Held,  the  pU.  cannot  20^johM!V" 
reply  fraudulent  concealment  of  the  defects  in  the  work  by  the  33. 
deft.,  so  that  the  pit.  did  not  discover  the  fraud  until  six  years 
before  the  commencement  of  the  action  :   the  deft,  cannot  be 
deprived  of  the  benefit  of  the  act  in  such  case.     Quere,  if  this  be 
not  contrary  to  Field's  case,  in  this  article  ;  20  Johns.  R.  277  ; 
the  same  principle  as  p.  33,  5  Johns.  Ch.  R.  522  ;  7  do.  30. 

§  9.  The  deft.,  the  notary  of  the  bank,  neglected  to  notify  en-  Utica  Bank  v, 
dorsers  on  a  note  in  the  bank,  to  be  collected,  whereby  A  was q^^^^^^' 
sued  and  had  to  pay  damages.     The  bank  then  sued  the  notary,     ' 
the  deft.,  but  after  six  years   from  the  time  of  the  neglect. 
Judgment  for  him,  though  the  bank  was  sued  and  had  to  pay 
damages  within  six  years. 

§  8.  After  twenty  years  a  mortgage  is  to  be  presumed  to  be^^r^.  H. 
satisfied ;  tlie  mortgagor  all  the  time  having  possession,  no  interest   Con. 
paid  on  demand ;   no  acknowledgment :    2.   Where  a  debt  's^^*^9^^- 
claimed  by  the  pit.  and  disputed  by  the  deft.,  admitting  he  has  cbristoMiier  v. 
not  paid  it;  lapse  of  time  cannot  raise  a^presumption  of  payment,  Sharpe. 
but  may  afibrd  a  presumption  against  the  original  existence  of 
the  debt. 

^  9.  Entry  on  land.    A  party  having  a  right  to  land|  has,  in 
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Vol.  V.    every  event,  twenty  yean  to  enter,  and  tea  years  after  lenl 
Ch.  161.   disability,  exisung  when  the  right  accniedi  is  removed,  be 
Art.  11.    may  sue.    Jackson  v.  Coles,  20  Johns.  R.  301. 

Cofi.  %  iO.  The^  lapse  of  twenty  years  raises  a  presumption  of 

>^»v'^/   p&yment  of  a  judgment  as  well  as  of  a  bond.   2  Const.  Rep.  617. 
^  11.  It  seems  the  law  courts  in  New  York,  North  CaroUoa, 
and  Virginia,  have  decided  difieren^  from  Field's  case,  leaving 
such  matters  to  the  courts  of  equity.  See  20  Johns,  above,  2  Mur- 
ph«r,  115 ;  2  Munf.  ]  15.    It  seems  there  is  clearly  a  diflbrenee, 
m  this  respect,  between  those  States  which  have  a  separate  geiH 
eral  equity  jurisdiction,  and  those  that  have  not ;  and  in  tmise 
States  in  which  there  is  no  separate  court  of  equity,  it  is  natural 
and  reasonable  the  law  courts  should  go  further  in  delecting 
fraud,  than  in  those  States  in  wUch  there  are  such  sepaiafa 
courts. 
Art.  IS.       After  twenty  years,  a  bond  is  presumed  to  be  paid,  un- 
Con.       less  such  presumption  be  rebutted;    and  it  is  not  rebutted 
if^^^&H  ISO  ^^  ^^^  confession  of  one  obligor  that  he  had  not  paid  it,  and  be 
-ler.    '       believed  the  others  had  not.    If  two  obligors  give  a  bond  Id 
three  oblieees,  and  one  of  them  give  a  bond  of  indemnitr  to  the 
obligors,  the  one  is  barred  his  action,  so  all,  especially  if  he  ae- 
llCeCoid      knowledge  he  has  received  the  value,  presumption  may  be 
145.         '     rebutted. 

In  this  State,  South  Carolina,  limitation  as  to  personal  actions^ 
is  four  years ;  but  executors  and  administrators,  four  years  and 
nine  months.  2  Bay.  194-481 ;  promise  by  one  executor  re- 
vives, &c. ;  2  Com.  R.  178,  208,  269,  441  ;  1  Nott.  &  Mc 
Cord,  109,  110  ;  once  began  to  run,  no  after  disability  can  stop 
it;  1  Nott.  &£  Mc  Cord,  296-312;  as  to  executors  and  ad- 
ministrators ;  2  Nott.  &  Mc  Cord,  269-261 ;  and  statute 
of  1789. 
iRand.  284—  The  act  is  a  good  plea  to  a  suit  in  equity,  brought  to  recover 
money  collected  by  an  attorney,  for  the  ph.,  and  not  accounted 
for  by  him. 

Art.  13.        ^  ^  ^^'**     W^'^''®  ^"  administrator  dies  within  four  years, 

Q    '      *    &:c.  and  administration  de  bonis  non  is  granted.     The  creditors 

6  Pick.  Ml,     ^^^  wo^  barred  till  after  the  expiration  of  four  years  from  the 

Hemenway  v.  last  grant  of  administration  :  2.  The  cesiui  que  trust  sues  the 

Gates.  trustee  ;  held,  the  general  act  of  limitation  does  not  apply  to  trust 

estates.     Decision  April  term,  1828. 

§  5.     1  Mason,  161-180,  Le  Roy  v.  Crowningshield.    The 

same  principle,  and  numerous  cases  well  examined. 

2Maion,8ia,       Held,  that  no  State  statute  of  limitations  bars  the  U.  States, 

H  ^^?*»i     '^"^  ^^  virtue  of  some  federal  statute,  not  the  34th  section  in  the 

in^nr.     ""judicial  act  of  Congress  of  24th   Sept.   1789.     Court  cited 

auod  nullum  iempus  occurrit  regi  ;  also,  4  Mass.  R.  528,  be. 

The  plea  of  pleiu  adminittrawt  examined. 
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In  NewYork.  The  people  not  being  named  in  the  acts  of  lim-   Vol.  V. 
nations,  are  not  bound  by  them  ;  hence  may  sue  a  personal  ac-   Ch.  161. 
tion  at  any  time.     The  people  «.  Gilbert,  18  Johns.  R.  227,   Art.  13. 
nor  is  tlie  case  within  the  acts  in  which  half  of  the  penalty  is  to      C<m* 
the  people  and  half  to  the  party  aggrieved.     Wilcox,  q.  t.  v.    v^rv-^ 
Fitch,  20  Johns.  R.  472. 

^  32.     Very  late  cases;  establishing  the  true  principle,  that  Art.  16. 
is,  that  there  must  be  a  new  promise  expressed  or  clearly  im-    Con, 
plied,  to  take  the  case  out  of  the  Statute.     Principles  in  ^'sJP«*J"j^- 
and  other  cases  cited  below,  are,  1.  A  debt  barred  by  the  ^i^^- MoulaBon' 
ute  of  limitations  may  be  revived,  (and  recovered,)  by  a  newi^n.  1828. 
promise  expressed  or  implied :  2.  An  implied  one  may  be  cre- 
ated by  the  fact  of  a  positive  and  unqualified  admission  of  the 
debt :  3.  No  implied  promise  exists  if  the  debtor's  acknowledg- 
ment is  attended  by  any  circumstances  or  expressions  which  re- 
pel the  idea  of  an  intention  or  readiness  to  pay  the  debt.     In 
short  the  evidence  must  prove  the  deft,  acknowledges  he  owes 
the  debt,  is  willing  and  intends  to  pay,  the  statute  having  barred 
the  action  on  the  original  bond  that  has  ceased  forever  to  be  any 
ground  of  action,  there  to  give  existence  to  an  action  in  the  case, 
there  must  be  such  a  promise  as  is  an  entire  new  ground  of  ac- 
tion where  there  remains  a  moral  obligation  to  pay.     Bailey  v. 
Bailey,  14  Serg.  fc  R.  195,  6  Conn.  R.  480 ;  7  John.  R.  90; 
15  John.  511,  cited  above  ;  2  Pick.  368,  &c. ;  1  Barn,  b   . 
Cres.  248;  6  Taunt.  210;  3  Greenl.  R.  97;  these  six  last 
cases  and  many  others,  all  cited  above.     Act  of  Parliament, 
May  9,  1828,  requires  the  promise  to  renew  to  be  in  writing, 
and  signed  by  the  party  to  be  charged. 


CHAPTER  CLXII. 

NIL  DEBET,  &c. 


§  2.  Where  in  debt  issue  joined  on  non  est  factum^  or  an  indem-  Art.  2. 
nifying  bond,  and  is  found  lor  the  pit.,  yet  judgment  may  be  for    Con, 
the  deft,  as  if  from  the  other  pleadings  it  appears  the  condition  2  N.  H.  Rap. 
of  the  bond  has  been  fulfilled.     If  a  replication  to  a  general  ^^'  ^ 

Ciea  of  performance  omits  to  assign  any  particular  breach,  it  ischeshiraBtnk 
ad  on  special  demurrer.  «•  RoWmoo. 

§  3.   The  plea  of  non  est  factum  is  a  plea  to  the  merits,  and  \I^^'  ^^^ 
ought  to  be  received  after  issue  made  up  on  the  plea  of  pay- 
ment, on  the  delay  of  filing  being  sufficiently  accounted  for. 

§  4.     On  a  plea  of  non  est  factum^  where  it  was  proved  a 
son  of  the  pit.  had  said  he  could  counterfeit  the  hand  of  ^^oii^^l^/ 
deft.     Held,  evidence  might  be  given  to  shew  the  infamy  of  the  6  Munf.  462. 
son's  character,  circumstances  existing  to  render  the  execution 
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Vol.  V.    of  the  instniment  doubtful.    Though  there  be  previoudy  a  plea 

Ch.  162.   of  payment,  generally  the  plea  of  non  eti  facHm  ought  to  be 

Art,  S.     received  :  2.  The  addition  of  the  words  '  to  the  best  of  bb 

Can.       knowledge  and  belief,'  to  an  affidavit  annexed  to  a  plea  of  imr 

M^^v-^w     estfactumj  does  not  vitiate  the  plea. 

§  5.  If  to  debt  on  bond  the  deft,  pleads  turn  tat  faeium^  ke 
cannot  prove  failure  of  consideration,  at  least  without  notice  of 
a  Nbtt  k,  ICe  ^^^  matter.  So  if  he  pleads  turn  est  factum  to  an  arbitration 
Cord,  488.  bond,  the  anxrant  of  damages  is  not  in  issue.  So  nan  aHfimr 
^^^^ty^^  ^^9  the  deft,  cannot  show  the  bond  was  not  taken  according  to 
^*^^  the  statute,  but  must  plead  it  specially. 

PM«r  V.  Mar-     §  6.     The  plea  of  nofi  atfadum  ought  to  conclude  to  tha 
tii^  1  Utt.       counttT,  but  if  it  do  not,  it  is  not  error  when  the  ph.  does 
file  eitner  replieatton  or  rejoinder. 


CHAPTER  CLXni. 

NUL  TIEL  RECORD. 


^IJJlJ^*  §  23.    The  declaration  was  in  debt  on  judgment.     The 

Cbirra^iss—  P'^^  ^^  ^^  record  and  payment.  The  ph.  replira  '  there  i$  we 
IM.  such  record^*  8cc.  but  omitted  the  usual  conclusion,  et  hoe  panh 

tU8  est  verificare  per  reeordum^  &c.  The  plea  of  paymeat 
then  was  a  replication,  taking  issue  on  the  paymefit ;  and  Aoe 
was  one  general  conclusion  at  the  end  of  both  replications,  aS 
if  they  had  been  one,  thus, '  all  of  which  the  said  Hawleypr^ 
may  be  inquired  of  by  the  country.'  The  replications  were 
served  on  the  agent  of  the  deft's.  attorney,  June  7,  1823,  and 
the  pit's,  attorney  considering  the  cause  thereby  at^issue,  en- 
dorsed thereon  a  notice  of  inquest  for  the  7th  of  July,  1B23, 
which  was  served  with  tlie  replication  on  the  day  for  which  tbe 
inquest  was  noticed,  but  not  till  after  it  was  taken  and  the  ver- 
dict recorded.  A  special  demurrer  to  the  first  replication  was 
served  on  the  pit's,  attorney,  with  a  similiter  to  the  second  re- 
plication. The  causes  of  demurrer  assigned,  were,  1.  Tbe 
want  of  the  usual  verification  et  hoc^  kc.,  and,  2.  That  then 
was  no  prayer  of  judgment  on  these  facts.  Bradish  nH>ved  to 
set  aside  the  inquest  for  irregularity.  Baldwin  contra  insistsd 
that  the  demurrer  was  frivolous.  The  court  granted  the  lao* 
tion,  and  the  inquest  was  set  aside.  Held,  the  said  omissioa 
was  cause  of  special  demurrer ;  that  it,  therefore,  was  proper. 
That  the  party  had  a  right  to  demurrer,  and  that  being  served 
within  the  twenty  days  limited  by  a  rule  of  the  court,  after  tbe 
receipt  of  the  replication,  (or  forty  days  if  the  replication  be 
served  on  an  figent,)  will  prevent  inquest,  or  be  good  cause  for 
setting  h  aside,  whether  tdcen  before  or  after  the  s^inriM  of  dM 
demurrer.     See  cb.  180,  a.  6,  s.  4. 


Vol.  V. 
CHAPTER  CLXIV.  Ch.  ,164. 

OYER.  vrf'-v-i*^ 

* 

^  40.     The  court  said, '  we  take  the  law  to  be,  that  oyer  is  8  Wheat.  6M- 
not  demandable  of  a  record  ;  nor  in  an  action  on  a  bond  for  ^*  Sneed  v, 
performance  of  covenants  in  another  deed,  can  oyer  of  such     ®*  ^^' 
deed  be  craved,  but  the  deft,  and  not  the  pit.  must  show  it,  or 
the  counterpart,  with  a  profert  of  it  or  an  excuse  for  the  omis- 
sion.'    See  Chitty's  Plead.  302,  third  Am*  Ed. 

§  41.  In  the  oyer  the  words  were,  '  or  delay,'  in  the  decla- 
ration were  ^  or  other  delay.'  Variation  is  small  and  not  mate- 
rial.    Henry  v.  Brown,  19  Johns.  R.  49.  . 

§  42.    When  there  is  oyer  of  a  deed  in  the  declaration,  it  4  Barn.^ 
becomes  a  part  of  the  declaration  ;  as  where  in  covenant  the  ^"'*  ''^^* 
deft,  craved  oyer  of  the  deed,  set  it  out,  and  pleads  nonestfac" 
tum^  the  deed  so  set  out  becomes  a  part  of  the  declaration,  and  Snell  o.  SneU. 
the  only  question  at  the  trial,  on  the  issue,  was  whether  the  deed 
set  out  was  executed  by  the  deft. 


CHAPTER  CLXV. 

PLEA— PAYMENT. 


Art.  2. 

^  6.  As  to  place.    If  there  be  a  promise  in  writing  to  deliver    ^^^' 
specific  articles  at  a  day  certain,  and  no  place  named  in  the  note,  }<24'AWri^" 
the  creditor  has  his  election,  the  right  to  appoint  the  place  :  2.  Albree  &  al. 
If  a  promise  be  in  the  alternative  to  deliver  one  article  at  one 
place,  and  another  at  another  place,  at  the  debtor's  election,  it 
seems  he  ought  to  give  the  creditor  reasonable  notice  of  his 
election :  3.  A  plea  of  tender  of  specific  articles  must  state  ^ 
they  were  kept  ready  until  the  uttermost  convenient  time  of  the 
day  of  payment.     It  may  be  added  the  creditor  ought  to  give 
reasonable  notice  of  the  place  appointed^  when  the  election  is 
his.     Plea  in  bar  bad  mainly  as  to  the  uttermost  time.     See 
Tender,  ch.  170.  Art.  3. 

<^  7.  Assumpsit  to  recover  $6500,  the  difierence  on  ex-    Con. 
change  of  vessels.     Pits,  stated    the  exchange  in  their  decla-  S°r*®'*A *^{  ^' 
ration  and  also  that  the  defts.  agreed  to  pay  said  sum  boot  |  cowen,  81^ 
money.     Evidence,  the  agreement  was  to  pay  it  in  notes  at  386. 
three,  six,  and  nine  months.     Held,  no  variance,  the  action 
being  brought  after  the  notes  fell  due.   The  notes  were  given. 
Held,  2.  The  defts*  were  liable,  there  being  no  agreement 
these  notes  should  be  received  in  payment  and  discharge  of 
the  defts.i  though  given  by  the  agents  of  the  defts«,  and  one 
of  them  had  funds  sufficient  to  pay  them  when  they  fell  due 
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Vol.  V.   and  became  insokent :  3.  Where  an  agent  buys  goods  (or  fak 
Ch.  165.  principal,  and  gives  his  own  notes,  they  are  as  the  principtlV 
Jlrt.  3.     himself,  so  far  as  the  question,  if  payment  orjuot^  is  cooceni* 
Con*       ed  :  4.  Generally  the  note  of  the  buyer  given  at  the  time  of 
the  sale,  is  no  payment,  unless  there  be  an  express  agreemest 
to  receive  it  as  payment^  so  as  to  his  agent's  note :  6.  The 
principle  is  the  same  whether  it  be  given  for  a  precedent  or 
cotemporary  debt,  or  whether  the  note  of  the  party,  c»r  of  a 
third  person  :  6.  Any  such  note  being  payment  or  not  depends 
entirely  on  the  fact,  whether  agreed  by  the  parties  expresdj 
to  be  payment  or  not ;  so  as  to  the  above  and  the  other  cases. 
Said  questions,  dtc.  were  made  by  the  deft's.  counsel.     Wat 
a  special  verdict  finding  the  facts  in  substance.     The  power 
to  the  agents  and  exchange  were  by  parol.     Many  auttn^ritiea 
cited  by  the  counsel  and  the  court,  English  and  Americao. 
As  to  the   count  for  goods   sold   and  delivered,  the  court 
thought  it  sufficient.  See  Brooks  v.  White,  ch.  36,  s.  17,  be. 
Woodworth  J.  observed,  the  special  contract  was  in  part  an 
exchange,  and  in  part  a  sale,  while  open,  the  action  must  be 
on  it,  but  as  to  the  exchange  part,  it  had  been  executed  and  so 
far  at  an  end.     As  to  the  $ale  part,  he  saw  no  legal  difScuItf 
in  declaring  for  a  sale.     Cited  2  Chi(ty,  85  ;  Kelly  e.  Foster* 
3  Binn.  4 ;  Bui.  N.  P.  139,  Brooks  v.  White,  be.;    Goidoo 
V,  Martin,  ch.  36,  s.  20  ;  Alcorn  v.  Westbrook,  ch.  177,  a.  9, 
s.   56;  Mussen  v.  Price,  ch.  36,  s.   16.      Woodworth,  J. 
thought  the  count  on   the  special  agreement  substantially  cor- 
rect ;  for  all  had  been  performed  but  the  payment  of  the 
money  become  due,  and  enough  to  state,  generally,  a  sale  and 
non  payment.     Again  referred  to  Brooks  v.  White,  and  to 
Clark  r.  Gray  h  als.  ch.  23,  a.  6,  s.  3;   ch.  175,  a.  6,  s.  S3, 
34.     As  to  the  note's  being  no  payment.     See  Johnson  Vm 
Weed,  &c.  and  other  cases,  ch.  20,  a.  19,  s.  4. 


CHAPTER  CLXVI. 

MATTERS  OF  RECORD  AND  BAR. 

Art  3.  ^  ^-  ^  ^*  H*  ^^P*  ^^^'     ^^  "^  '^^  damnum  be  inserted 

Con.  *       '"  °  ^^'^'^'  ^"^   ^^^  jurisdiction  of  the  court  depends  on  the 

amount  of  the   damage   demanded,   tlie   defect   cannot   be 

amended.     See  1  Har.  &l  Mc  H.  159. 

Art.  4.  ^  '^*  '^  ^^^^  ^°  bond,  variance  between  the  bond  and  oyer 

Coil.  cannot  be  Objected  to  on  trial,  but  the  deft,  ought  to  demur. 

lCowen,670-In   debt  on   a  town  collector's  bond,  the  ph.,  in  assigning 

687.     *         breaches,  statedT  the  tax  warrant,  and  averred  the  edlector 


•>  •  a- 
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thereby  was  required  to  pay  '  a  krge  sum,  to  wit,  $5935.59,  to    Vol.  V. 
the  county  treasurer ;  but  the  warrant  produced  required  ihe  Ch.  166. 
payment  of  $4530.15.'    Held,  no  maierial  variance  :  2.  When     Art.  4. 
an  averment  is  material,  adding  a  videlicet  does  not  make  it       Con. 
immaterial,  bat  the  want  of  a  videlicet  will  sometimes  make    s^rv"^ 
an  averment   material,  which  would    otherwise    not  be  so  : 
3,  To  a  declaration,  in  debt,  on  a  bond  setting  out  the  condi- 
tion and  breach,  nil  debet  is  not  a  good  plea,  but  if  pleaded, 
and  not  demurred  to,  it  puts  in  issue  every  material  fact  in  the 
declaration  :  4.  The  court  will  not  allow  a  formal  objection 
to  defeat  an  action,  but  will  suffer  the   party  to  amend  in  any 
^ge  of  the  cause  :  5.  The  collector  is  liable  on  his  bond, 
though  the  county  treasurer  has  paid  to  the  State  the  amount 
due  from  him  :  6.  A  supervisor  of  a  town,  in  performing  his 
duties,  as  such,  acts  in  his  official  capacity ;  and  is  pro  tanto 
a  corporation  ;  may  sue  and  be  sued,  as  far  as  his  trust  is  con- •'^?"'®"»  ^P®^* 
cerned.     His  right  sb  to  sue  passes  to  his  successor,  and  he,J2on'^»?OitrJl^ 
under  the  act,  2  R.  L.  126,  may  sue  in  his  own  name.  der. 

§  11.  On  error  to  the  common  pleas.  Held,  1.  The  Art.  6. 
judgment  of  concurrent  jurisdiction,  directly  on  a  point,  is  ^^^• 
conclusive  between  the  sartie  parties,  on  the  same  matter,  5*[??*^'!: 
commg  directly  m  question  m  another  suit :  2.  And  this  Cowen,  120- 
whether  pleaded  or  given  in  evidence  under  the  general  issue :  '28. 
3.  It  is  conclusive,  whether  it  appear  upon  the  face  of  the 
record,  in  the  former  suit,  that  the  same  matter  was  tried  and 
passed  upon  or  not :  4.  If  it  was,  in  fact,  so  tried,  without 
this  fact  appearing  on  the  record,  th6  proper  course  is  to  give 
the  record  in  evidence,  and  then  prove,  by  parol,  that  the 
matter  did  arise,  and  was  tried  on  the  pleadings,  in  the  re- 
cord :  5.  As  where  B  sued  G  on  a  promissory  note,  in  the 
marine  court,  and  G  pleaded  the  general  issue,  with  notice 
the  note  was  given  on  the  fratidulent  sale  of  a  vessel  by  B  to 
G,  which  was  the  question  on  the  trial,  and  the  verdict  was 
for  the  deft. ;  and  afterwards  B  sued  G,  in  the  common  pleas, 
on  another  note  given  on  the  same  4)urchase.  Held,  that  on 
the  trial  of  the  second  cause,  the  record  and  proceedings  in 
the  first  were  conclusive  evidence  of  the  fraud  ;  and  were  a 
conclusive  bar  to  the  second  action ;  that  the  proper  course 
was  to  give  the  record  of  the  marine  court  in  evidence,  and 
then  to  show  by  parol  evidence  (by  the  justice  who  tried  the 
first  cause)  that  the  same  question  had  been  tried  before  him. 
The  fraud  was  in  B's  sale  of  a  vessel  to  G  and  others  utterly 
unsea worthy  and  falsely  representing  her  to  be  a  good  vessel, 
knowing  her  bad  condition. 

^  5  con.  Former  recovery  pleaded.     Is  not  in  evidence  Abt.  6. 
on  the  general  issue,  \a  assault  and  battery.     Plea,  was  not    Con. 
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Vol.  V.    guilty,  with  notice  of  son  asiault  demesne  and  mMUer  masnU 

Ch.166.  imposuUf  in  defence  of  the  deft's.  possesion.  CSole  «•  Carfefy 

Aft.  6.     4  Cowen,  681-— 683.     Is  in   evidence  in    nan  assmsmmii. 

Con.      3  Cowen,  120 ;   4  Cowen,  559.     Not  in  trespass.    3  Burr. 

1353,  Bird  v.  Randall;    1  Chit.   PI.  473,  475,  496;    10 

John.  111-246;  12  id.  455;  14  id.  511. 


CHAPTER  CLXVn. 

RELEASE. 


Abt.  2.  ^  ^^'  Po^^ssion  on  which  it  operates.    A  lets  salt  tnaisii 

Con.         to  B.     He  mows  it  and  takes  away  the  hay ;  and  soon  nfOsr 
takes  a  release  of  the  land,  it  is  valid.  5  Pick.  423,  Thatcher 
V.  Cobb. 
Abt.  8.  ^  6.  Bond  and  mortgage.     Among  other  things,  held,  1. 

Cpiit  A  release  without  consideration,  and  not  under  seal,  is  void : 

JmImii  9.  2.  If  under  seal,  it  would  have  been  construed  a  ccMreoani 
1  CofMMTitt-  "^^  ^^  ^^®'  ^^^  operate  as  a  release,  to  avoid  circuity  of  ao- 
117.  '  tion :  3.  A  release  of  the  debt  discharges  the  mortgage  also :- 
4.  Where  there  are  only  general  words  in  a  release,  tbey  am 
construed  most  strongly  against  the  releasor ;  but  if  there  be 
a  particular  recital,  and  then  eeneral  words  folbw,  theS9  are 
qualified  by  the  recital :  5.  Where  a  release  acknowledged, 
the  receipt  of  $1,  in  full,  of  a  certain  judgment,  describing  it, 
and  also  in  full  of  all  debts,  demands,  judgments,  executiooSt 
and  accounts  whatsoever,  held,  it  was  restrained  by  the  parti* 
cular  words,  to  the  judgment  only,  and  did  not  operate  on  a 
mortgage  between  the  parties. 


CHAPTER  CLXVIII. 

DEBT.    PLEA— SET-OFF. 


Art.  1.  §  ^  ^^'^-  Joint  and  separate  demands  cannot   be   set  off 

Con.  against  each  other,  nor  can  partnership  and  separate  demands 

4  Rand.  3G9-  be  set  off.  The  note  sued  was  made  to  Adams,  one  person : 
^^*  the  joint  note  of  Jenkins  and  Adams  could  not  be  set  off! 

Root  V.Taylor,  ^^  ^*^  administrator  sue  for  a  debt  due  to  his  intestate,  the 
20  Johni.  R.  deft,  cannot  offset  one  due  from  the  intestate,  and  bought  up 
^^-  by  the  deft,  after  the  death  of  the  intestate  :   can  be  only  with 

the  ph.  in  the  action.     1  Cowen,  683,  685. 

1  Maaon,  98.  ^  ^^*  '^^^  P^^*  ^"^^  '^^  damages  for  the  deft's.  negligence, 
in  keeping  the  pit's,  sheep,  founded  on  the  breach  of  a  special 
contract.  Deft,  cannot  set  off  his  claims  for  keeping  them. 
They  are  the  subject  of  a  distinct  action. 
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^11.  Set  off  against  a  mortgage^  Silc.     Williams  held  a   Vol.  V. 
mortgage  against  Caryl  and  Storrs,  and  became  indebted  to  Ch.  168. 
tbem  in  $3000,  on  an  open   account,  after  which  the  com-     Art.  1. 
plainants  recovered  a  judgment  against  said  C.  and  S.   W.  sub-       Can. 
sequently  assigned  the  mortgage  to  said  bank,  without  endors-     v^^v^w/ 
ing  said  $3000.     The  complainants  tendered  to  the  bank  the  j^J?*^?^*  *' 
-amount  supposed  to  be  due  and  more,  and   now  filed  their  j^^^lt  at  al. 
bill  for  redemption  and   assignment  to  them  for  an  account, «.  Bank  of 
and  to  have  the  $3000  allowed  on  the  mortgage.     This  debt^**B»"' 
from  W.  to  C.  and  S.  is  to  be  allowed  as  a  set-off:  2.  Before  tlie 
judgment  it  was  optional  with  the  mortgagee,  but  a  matter  of 
right  in  the  mortgagors,  to  make  this  set-off:  3.  By  the  judg- 
ment the  right  passed  to  the  judgment  creditors,  the  complain-^ 
ants,  to  set  off:  4.  The  bank,  as  assignee  of  the  mortgage, 
took  it  subject  to  all  equities,  and  among  others,  to  the  set-off. 
The  complainants  filed  the  bill  as  trustees  for  the  creditors  of 
the  defts.,  Caryl  and  Storrs,  who,  being  indebted  to  several 
persons,  January  17,  1817,  executed  to  the  complainants  a 
bond,  with  a  warrant  of  attorney,  to   confess  judgment,  and 
conditioned  to  pay  $40,328.33  for  the  benefit  of  the  said 
creditors.     The  bill  stated  the  facts  particularly  of  which  the 
above  is  the  substance.     The  mortgagors  had    an  absolute 
right  to  set  off  the  $3000  with  Williams,  the  mortgagee,  so 
his  assignee;  and  the  complainants,  by  their  judgment  against 
the  mortgagors,  bound  all  their  rights  in  the  mortgaged  lands 
as   they  then   existed,  and   to   substitute  the  complainants  in 
their  place.     So  the  mere  rights  of  the  mortgagors  to  set-off 
passed  to  their  judgment  creditors  by  force  of  the  judgment 
lien  on  the  mortgagor's  right  of  redemption,  which  said  cred- 
itors acquired,  and  when  the  mortgagee  afterwards  assigned 
to  the  Bank  of  Niagara  said  creditors  had  the  same  right  to 
redeem  and  set  off  against  it.     Fraud  in  Williams,  in  assign- 
ing to  the  bank  to  defeat  the  set-off,  was  alleged,  to  give  the 
court  of  chancery  jurisdiction. 

^  12.  A  plea  of  set-off  must  allege  that  the  debt  was  duel  Littd06. 
when  the  suit  was  commenced,  also  that  it  is  still  due. 

^  13.  An  assignee  of  an  open  account  cannot  set  it  off2McCord, 
against  an  action  brought  against  himself ;  but  the  assignee  of  476. 
a  note  not  negotiable  may  set  it  off  as  a  discount  to  a  suit 
against  him.     The  difference  must  be,  the  note  was  an  a*ccr- ^WTc  Cord, 
tained  demand  and  the  open  account  was  not. 

^14.  Judgments.     One  may  be  set  off  against  another  be- wnUams  v. 
fore  third  persons  become  interested.     So  one  obtained  in  an  Etmm,  2  Me 
inferior  court  may  be  set  off  against  one  in  a  superior  court.  ^^'  q^ 
Allowed  when  one  has  been  assigned  to  a  third  person  by  the  818. 
objector  under  suspicious  circumstances. 
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Vol.  V.        <^  15.  If  a  creditor  sue  a  judgment  for  the  benefit  of  an 

Ch.   168.  assignee  of  it,  the  deft,  cannot  set  off  a  debt  due  to  him  from 

Art.  1.     the  assignee.     Wheeler  v.  Raymond^   5  Cowen,  231,  236. 

Con.      Nor  if  the  pit.  sue  as  trustee  can  the  deft,  set  off  a  debt  the 

cestui  que  trust  owes  him.  N.  York  R.  L.  515. 

^  4.  Under  it,  deft,  may  file  an  account  for  money  bad 
and  received   by  tlie  pit.  to  the  deft's.  use :  2.  If  a  balance 
4  Pick.  68-46.  appear  to  be  due  to  the  deft,  he  may  have  judgment  for  it  in 
like  manner  as  if  the  account  had  been  filed  under  the  statute 
1784,  c.  29. 
9N.  H.  Rep.       If  an  administratrix  of  an  insolvent  estate  sue  for  a  debt 
Ccrfby.****'^  *'"   arising  after  her  intestate's  death,  the  deft,  cannot  set  off  the 
balance  of  her  claim  against  the  estate,  after  having  received 
a  dividend,  with  other  creditors.   Woodman  t^.  Barber,  id.  479 
N.  H.  statute  February  8, 1791 ;  Lawes,  172,  cites  Montague 
on  Set-off,  IC,  34 ;    Willes  R.  103,  264;    Bui.  N.  P.  130; 
4  Mass.  R.  327.     The  pit.  might  have  sued  in  her  own  right. 
^  12  con.  A  surviving  insolvent  partner  obtains  judgment, 
after  having  assigned,  and  the  state  of  the  partnership  ac- 
counts does  not  appear,  the  deft,  is  not  allowed  to  set  off  a 
debt  due   to  him   by  judgment  from  the  p\X.  personally :  2. 
Wain  V,  An-    After  paying  partnership  debts,  the  pit's,  share  of  the  residue 
k^B^m^^^^  is  liable  to  his  separate  creditors,  and  may  perhaps  be  subject 
to  such  set-off. 

A  gave  a  bond  to  B ;  this  B  assigned  to  Q,  the  husband  of 
one  of  B's  daughters,  as  an  advance  of  her  share  of  B-s  es- 
tate.    B  died  intestate,  and   A  administered   on  his  estate. 
B's  assignee  sued  A  on  the  bond.     Held,  A  might  set  off  a 
Dasher «.        proportion  of  the  amount  overpaid  by  him  in  settling  B^s  es- 
Lunaweaver,  ^j^j^^  jf  jj  j]jjj  j^q^  appear  that  A  had  given  the  assignee  reason 

200.  to  believe  he  had  no  set-off. 

Though  unliquidated  damages  in  covenant,  sounding  in  tort, 
cannot  be  set  off  as  above,  yet  the  deft,  may  prove  acts  of 
nonfeasance  or  misfeasance  done  by  the  ph.,  if  these  acts  be 
immediately  connected  with  the  pit's,  cause  of  action ;  and 
this  to  defeat  it  in  whole  or  in  part.  But  in  assumpsit  for 
goods  sold   and  delivered  the  deft,  cannot  set  off  goods  he 

^K«>  »•  Jaco-  bought,  which  the  vendor  assigned  to  the  pit.  for  the  deft,  and 

R.  117-m.     which  the  pit.  detained  and  consigned  to  other  persons. 

The  pit.  sues  for  services  by  her  performed,  as  a  house- 
keeper, and  for  goods  sold  and  delivered,  evidence  of  the 
pit's,  acts  of  malfeasance,  in  embezzling  the  deft's.  property, 

4  Serg.  &  R.   '^  inadmissible  by  way  of  set-off^  but  may  be  proved  on  the 

249.  plea  of  non  assumpsit^  and  payment  with  leave  of  the  court. 

If  tlie  deft,  call  on  the  pit.  to  produce  books  and  papers,  on 

ssenr  BcR     the  trial,  this  does  not  authorize  the  deft,  to  make  a  set-off 

515.  without  special  notice. 
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Where  the  plea  is  of  set-off,  entered  in  short,  and  the  deft.    Yoia.  V, 
has  refused  a  specification  of  his  demand,  he  cannot  offiet.  Ca.  168« 
5  Serg.  &  R.  404.  ^rt.  ft. 

Assumpsit  for  the  price  of  goods  sold,  the  deft.,  by  way  of       Con^ 
set-off^  may  avail  himself  of  a  breach  of   warranty  of  the    v^rv^ 
goods,  though  he  do  not  return  the  articles,.or  notify  the  ven- 1  Serg.  Ii  IL 
dor  to  take  them  away.  477. 

In  replevin,  complaining  property  is  unjustly  taken  and   de- ^  Hali..  (»-«: 
tained,  and  avowry  for  rept  in  arrear,  the  pit.  cannot  set  off  a 
book  account  on  a  replication,  no  rent  in  arrear. 

Unliquidated  damages,  arising  on  contract,  or  tort,  cannot 
be  set-off.     1  tials.  394,  395 ;  1  South.  306. 

A  assigns  all  his  property  to  B  and  C  to  be  sold  by  them  to  ^ateman  v. 
pay  his  debts.     A's  creditors  not  allowed  to  offset  their  de- 1  nSau'iOi- 
mands  against  A  in  payment  of  articles  they  purchased  at  the  109. 
auction  of  A's  goods  sold  by  B  and  C,  his  trustees,  though  B 
told  them  if  they  purchased  they  might  so  set  off. 

§  24  con.  But  his  lien  on  the  cause  for  his  fees  does  not  ^i''***^  W- 

Am 

exist  till  judgment  is  entered,  hence  gone,  if  the  deft*  settled  * 
the  debt,  he.  any  time  before  judgment,  though  afier  the  court 
has  given  its  opinion.  Attorney's  lien,  4  Cowen,  416,  417. 
A  is  an  underwriter  in  a  policy,  the  broker  of  B  is  the  assur- 
ed for  his  benefit:  A  cannot  set  off  the  broker's  debt.  12 
Johns.  R.  276;   16  id.  226. 

<^  29.  If  the  surety  bring  assumpsit  against  the  principal  for  iTMaai.  R.   \ 
monies  paid  for  him,  the .  principal  may  file,  as  a  set-off,  an®*"^' 
account  for  money  had  and  received  to  his  use  by  the  surety. 
Was  on  the  statute  1793,  c.  75,  s.  4,  allowed  on  the  words 
'monies  paid.'   It  is  a  remedial  statute  and  must  have  a  liberal 
construction. 

§  30.  But  in  assumpsit  on  two  bills  of  exchange,  drawn^'' Mm».:B,  . 
on  and  accepted  by  the  pits.  The  defts.  had  filed  in  set-off ^^^*  ^'^^ 
a  demand  against  the  pits,  for  the  amount  of  ceitaiu  merchan- 
dize, sent  to  the  pits,  as  commission  merchants  in  New  York, 
to  sell  and  disposed  of  on  account  of  the  defts.,  which  was 
received  by  the  pits.,  sold  and  account  rendered,  shewing  the 
balance  due  as  claimed  by  the  defts.  when  collected.  The 
merchandize  was  sqld  on  credit  to  one  Upham,  who  had  failed 
and  was  discharged  under  the  insolvent  act  of  New  York. 
Held,  the  defts.  could  not  file  their  claim,  though  the  pits. 
negligently  trusted  Upham,  for  the  case  is  not  within  the  stat- 
ute of  1793,  c.  75.  The  set-off  must  bo  of  *  goods  sold  and 
delivered,  monies  paid  or  services^  done.'  Deft's..  demand 
was  for  negligence. 

§  31.  A,  B,  and  C«  joint  owners  of  a  vesfi>el.:  A)gotinfl<in-'poJ«™Wan 
ance  in  his  own  name  on  the  freight  for  accQuntof^tbe  these  Brack,  18^ 

Jo1um!r.  149, 
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Vol.  V.    by  a  valued  policy.     Total  loss  and   notice  of  abandonment 

Ch.  168.  duly  given,  but  no  adjustment.     Held,  A  might  set  off  this 

Art.  6.     loss  in  an  action  against  him  by  the  insurers  for  premiums  due 

Con,       to  them  on  account  of  other  policies  of  insurance, 
v^^^^,^^^        §  10.  The  demurrer  having  disposed  of  the  whole  cause 
Power  V,  Kent  in  which  issues  were  joined,   and  the  deft,  being  entitled  to 
feaLiCowen,  judgment  on  demurrer,  and  also  as  on  nonsuit,  his  attorney 
gave  notice  of  his  lien  for  costs,  to  the  pit's,  attorney,  not  to 
make  any  arrangements  with  the  deft,  which  should  affect  the 
attorney's  claim  for  costs.     Held,  an  agreement  between  the 
deft's.  and  pit's,   attorney  to  put  the  cause  off  with  a  view  to 
settle  the  claim  between  the  parties,  and  thereby  stay  the  fur- 
ther progress  of  the  suit,  did  not  prevent  the  deft's.  attorney 
from  proceeding  to  move  for  judgment  as  in  case  of  a  nonsuit : 
2.  After  actual  notice,  the  parties  have  nb  right  to  settle  the 
attorney's  costs,  or  do  any  act  to  obstruct  his  proceeding  in 
the  cause,  to  collect  them.     Here   the  deft.,  the  attorney's 
employer,  was  entitled  to  costs  against  the  ph.,  who  failed  in 
his  action ;  and  1  Cowen,  206-208. 
Williams  r.  ^  11.  A  set-off  cannot  be  pleaded.     It  must  be  by  notice 

6  Cowen*868-  ^'^^  the  general  issue  :  2.  A  bond  which  has  been  cancelled 
871.  cannot  be  set-off:  3.  If  a  legacy  be  given  in  satisfaction  of  a 

debt,  it  must  be  specially  pleaded. 


CHAPTER  CLXIX. 

PLEA— SAVED  HARMLESS. 


Art.   1.  Where  a  surety  can  enforce  indemnity  before  he  has  paid. 

Con.  As  where  A  buys  land  of  C,  and  gives  bonds  with  B,  as  bis 

1  Rand.  68-67,  surety,  for  the  purchase  money,  but  takes  no  conveyance,  nor 
SmV^^tf'  P^y^'  ^'  however,  retains  his  lien  on  the  land.  In  such 
Hatcher's  case,  B  may  in  equity  subject  the. land  to  the  payment  of  the 
cx're.  debt,  before  compelled  to  pay  it  himself. 

Lease  to  A  and  B.     B  may  prove  he  is  only  surety;  so 

liable  only  for  the  time  in  the  lease,  and  not  for  A's  holding 

over.     2  Greenl.  42-46. 

Art.  2.  §  ^  con.  It  is  clear  there  is  no  contribution  among  wrong 

Con.  doers  ;  but  there  is  among  contractors  joining  to  pay,  &c. ;  also 

1  Rand.  828—  in  cases  where  the  act  of  him  claiming  contribution  does  not 

*^'  proceed  ex  malefxdoj  or  from   some  actual  fraud  or  voluntary 

wrong.     See  ch.  42,  a.  1,  s.  13;  7  Johns.  Ch.  R.  211. 

A  decree  may  be  rendered  between  co-defts.  where  their 
respective  rights  and  obligations  are  ascertained  and  establish- 
ed by  the  pleadings  and  proofs  between  the  ph.  and  all  the 
defts.    2  Kand.  5--30. 
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tf  there  be  several  sureties  in  a  bond,  and  the  principal  con-    Vol.  V. 
Veys  property  in  trust,  to  indemnify  some  of  them,   and  the  Oh.  169. 
rest  are  not  provided  for  in  the  deed,  the  latter  will  be  pro-    ^rt.  2. 
tected  by  the  deed  of  trust*     Was  a  case  in  Chancery.     2        Con. 
Rand.  414-438,  McMahon  U  al.  t;.  Fawceit  &  al.  >^^-v-^ 

One  endorser  had  no  right  to  contribution  against  the  other 
endorsers,  where  the  several  endorsements  were  made  for  the 
drawer^s  accommodation,  unless  there  be  an  agreement  to  that 
effect.     4  Rand.  553-563. 

In  all  motions  by  one  surety  against  another,  it  is  necessary  Lampton  9» 
to  prove  the  insolvency  of  the  principal ;  otherwise  no  judg-®**"'**''**  W*** 
ment  can  be  rendered  under  the  act  of  1798,  authorizing  sur- 
eties to  recover  by  motion  against  their  co-sureties,  the  notice 
and  motion  may  be  joint,  though  the  recovery  must  be  several : 
2.  And  in  such  case  it  is  no  objection  to  the  jurisdiction  of 
the  circuit  court,  that  the  sum  claimed  against  each  surety, 
severally,  does  not  amount  to  $50. 

Since  the  act  of  1801,  the  court  will  not  permit  a  surety  t0  4Hayw.  240, 
confess  judgment,  if  the  principal  in  court  offer  to  defend  and  Williams  v. 
tender  sufficient  counter  security  :  2.  The  surety  need  not 
give  the  principal  notice  of  a  suit  or  motion  against  him  :  3. 
ir  a  surety  get  judgment  for  too  much,  that  or  any  other  ma- 
terial fact,  may  be  stated  in  the  petition  for  a  certiorari^  and 
will  be  inquired  into  on  the  petition. 

The  same  principle  as  in  Toussaint  v.  Martinaul,  a.  2,  s.  5. 5  CoweD,  441- 
But  extended  to  a  surety's  indemnifying  bond,  not  for  a  special  ^^* 
sum,  but  conditioned  to  pay  certain  endorsements,  made  and 
to  be  made  by  him,  for  the  obligors ;  and  to  indemnify  against 
costs,  &c.  May  issue  execution  for  the  whole  penalty  with- 
out motion  subject  to  speci6ed  directions  to  the  sheriff  as  to 
the  amount  to  be  levied  as  soon  as  he  can  ascertain  it.  Also, 
tbey  may,  on  motion,  make  order  for  securing  the  sum  to  be 
levied  to  the  creditors,  to  whom  the  surety  is  bound,  if  they 
see  this  is  necessary.  Cited  9  John.  80 ;  id.  283 ;  12  id.  350; 
18  id.  505,  Auburn  Bank  v.  Throop ;  4  John.  Ch.  R.  619 — 
648-687 ;  5  id.  326  ;  2  Cowen's  R.  456 ;  2  D.  fa  E.  100 ; 
id.  600,  Toussaint  v.  Martinaul. 

§  7.  Cuitom  House  surety.  See  ch.  39,  a.  22.  When  A  4  Rand.  438— 
gives  his  bond  for  duties  on  goods  imported  into  the  United  ^^' 
States  for  B,  the  importer,  and  B  is  not  bound  in  the  bond. 
If  A  pay  the  bond,  it  seems  he  cannot  be  placed  in  the  condi- 
tion of  the  United  States,  as  to  priority  in  a  claitn  against  A : 
2.  Upon  general  principles  of  equity,  A,  in  such  case,  will  be 
substituted  in  the  place  of  the  creditor,  (the  U.  S.)  and  have 
every  preference  the  U.  S.  were  entitled  to  :  3.  Equity  does 
not  regard  form,  but  substance. 
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Vol.  V.        §  d.  The  righii  of  the  surety  who  pajfi  the  mortgagee  k!$ 
Ch.  169.  d^f>^-     'I'his  does  not  extinguish  the  security,  but  the  suMjr 
Art.  2.     succeeds  to  all  the  rights  of  tlie  mortgagee  against  the  princi- 
Con.      P&l  on  taking  an  assignment,  and   may  enter  and  hold  land  in 
y^^s/^^^     mortgage  for  the  debt.     Norton  did  not  sign  the  note,  as  sure- 
1  iQreenl.  S41-  ty,  but  in  the  mortgage  the  debt  appeared  to  be,  as  it  was, 
847, Norton*,  goule's  debt.    He  had  been  sued,  and  taken  the  poor  debtor's 
oath.     See  Popkin  v.  Bumstead,ch.  112,  a.  5,  s.  29  ;  4  Cow- 
en,  173-189,  Thomas  t;.  Woods. 
9  WbMtiso-     ^  9.  Debt  on  bond.     Held,  the  surety's  contract  is  to  be 
^»M*'|**'*-  construed  strictly,  and  not  to  be  extended   beyond  the  fiur 
oOien.  scope  of  its  terms.     Was  a  bond  given  conditioned  for  the 

faithful  performance  of  the  duties  of  the  office  of  a  deputy  col- 
lector of  direct  taxes,  for  eight  certain  townships  in  New  Jersey, 
and  the  instrument  of  the  appointment,  referred  to  in  the  bondi 
was  afterwards  altered,  so  as  to  extend  to  another  towhsbip, 
without  the  consent  of  the  sureties.  Held,  they  w^e  dis- 
charged from  their  responsibility  for  monies,  Mubsequenily  eol- 
Icotod  by  die  principal.  The  aheration  was  by  entering 
the  other  township  in  said  instrument  by  the  obligee  by  cod* 
sent  only  of  the  principal  obligor.  The  judges  in  tbe  ciraft 
court  were  divided  in  opinion.  The  monies  the  deputy  re- 
ceived after  the  alteration,  were  received  in  tbe  eight  town- 
ships, and  not  accounted  for  by  him.  As  to  the  surety,  'it is 
not  sufficient,  that  be  may  sustain  no  injury  by  a  change  in  tbe 
contracts,  or  that  it  may  be  even  for  his  bene6t.  He  has  a 
right  to  stand  upon  the  very  terms  of  his  contract.'  See  ch. 
52,  a.  2,  s.  4,  Johnson  v.  Todd.  Justices  dissented,  on  the 
ground  the  bond  remained  the  same,  as  to  the  surety ;  as  he 
remained  liable  only  as  to  the  eight  townships,  and  no  more, 
as  to  which  eight  only,  the  obligee  made  claim. 

§  10.  Liability  of  the  sureties  is  confined  to  the  duties  and 
obligations  created  by  the  acts  passed  before  the  date  of  the 
i>  Wheat.  720- ionrf.  As  where  a  bond  was  given  December  4,  1818,  for 
Hutes^^ffirk-'^^'^'^^""^  discharging  the  duties  of  a  collector  of  direct  taxes 
Patrick  and  and  internal  duties,  appointed  under  the  act  of  congsess  of 
other*.  July  22,  1813,  ch.  IG,  by  the  President  November  11,  1813, 

to  hold  the  office  until  the  end  of  the  next  session  of  the  sen- 
ate, and  no  longer,  and  subsequently  appointed  by  the  Presi- 
dent, with  the  advice  and  consent  of  the  senate,  January  24, 
1814,  is  to  be  restricted,  (as  to  the  liability  of  sureties)  to  the 
duties,  &£c.,  created  by  tiie  collection  acts,  enacted  before  the 
date  of  the  bond :  2.  The  said  second  commission,  January 
24,  1814,  revoked  the  first,  and  the  liability  of  the  sureties 
was  con6ned  to  the  duration  of  the  said  first  commission  :  3. 
In  general,  laches  is  not  imputable  to  the  government :  and  4. 
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When  the  laws  rtequire  quarterly  or  other  periodical  aecouots    Vol.  V. 
and  settlements,  a  mere  omission  to  bring  a  suit,  or  the  neglect  Ch.  169. 
of  the  officer  or  agent  to  account  will  not  discharge  his  sure-     ^rU  3. 
ties  :  5.  Neither  debtor  or  creditor  has  a  right  to  apply  the       Con. 
payment  after  the  controversy  has  arisen  :  6.  In  long  running     N.^iS/>-%^ 
accounts  where  balances  are  stated  merely  to  make  rests,  the 
law  applies  payment  to  the  oldest  debts.     Ch.  144,  a.  13,  s. 
12  ;  14  East.   510,  Nares  v,  Rowles  ;  People  v.  Jansen,  ch. 
144,  a.  13,  s.  23;  13  East.  239;  11  Wheat.    184-191,  U. 
States  V.  Vanzandt,  like  Kirkpatrick's  case. 

§  7.  A  judgment  against  the  principal  debtor  in  a  bond,  Art.  4. 
cannot  be  given  in  evidence  in  an  action  on  it  against  the  sure*    Com 
ty.     3  Har.  fc  McH.  242-243;  see  ch.  96,  a.  1,  s.  23. 

See  sureties,  when  discharged  or  not,  ch.  144,  a.  13,  s.  20, 
&C. ;  a.  14,  s.  14,  15,  16;  see  ch.  161,  a.  1,  s.  10. 

A  surety  in  a  bond,  is  not,  like  an  endorser,  discharged  by 
the  negligence  of  the  obligee ;  all  obligors  are  absolutely  and 
unconditionally  bound.     1  McCord,  145. 

If  the  creditor  indulge  the  principal  debtor,  the  surety  is  2  lUnd-saS— 
irot  discharged,  unless  the  creditor  bind  himself,  iti  law  or  croiMMly  aid 
equity,  not  to  pursue  bis  remedy  against  the  principal  for  any  others, 
length  of  time.  A  surety,  when  bound  to  fulfil  the  sherifi^s 
promise  to  the  debtor  to  pay  his  debt  to  the  creditor.  .  Judge 
Green,  as  to  discharge  of  the  surety,  said  '  a  judgment  with  a 
stay  of  execution  entered  of  record,  prevents  the  pit.  at  law 
from  proceeding  immediately,  against  the  principal,  absolves 
the  surety ;  and  an  agreement  to  give  time,  founded  on  a  val- 
uable consideration,  such  as  giving  new  security,  would  be 
obligatory,  and  would  bq  enforced  in  equity,  such  an  agree- 
ment would,  also,  discharge  the  surety.'  It  seems  clear,  that 
by  so  giving  and  securing  more  time  to  the  principal  debtor, 
the  remedy  both  of  the  creditor,  and  the  debtor's  surety,  is 
postponed  to  the  injury  of  the  surety  in  a  manner  unknown  in 
bis  undertaking  as  surety,  the  surety's  remedy  is  impaired.  Nichols «. 
See  ch.  144,  a.  13,  s.  20;  same  principle  and  many  cases  ^™*^»^®"*- 
there  ;.  also  here,  as  3  Merivale,  272  i  3  Atk.  91  ;  1  Bos.  &: 
P.  422  ;  6  Ves.  809  ;  6  Taunt.  379  ;  3  Call,  69  ;  6  Munf.  6  ; 
Gilm.  R.  149-328.  So  the  surety  may  be  discharged  if 
the  creditor  deprive  him  of  his  remedy  in  equity,  by  bill  quia 
timet.  The  same  principles,  4  Rand.  104-112,  Hunter's 
administrators  r.  Jett ,  12  Wheat.  505-511,  U.  States  v. 
NicboU.  A  mere  proposition  to  give  time,  and  suspend  the 
right  to  sue,  upon  certain  conditions  and  contingencies,  not 
proved  to  have  been  complied  with,  or  to  have  happened, 
will  not  discharge  the  sureties.     Act  of  congress,  May  15, 

VOL.  IX.  64 
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Vol.  V.     1820,  Eden.  31  ;  12  Wheat.  611-615,  McGill,  fac.  v.  U.S. 
Ch.  169.    Bank. 

Art.  4.         ^  8.  Assumpsit  by  one  surety  v,  another.     Held,  if  one  io 

Con.        a  bail  bond, .  voluntarily  pay  the  judgment  recovered  against 

v«^"v^%^     the  principal,  after  execution  issued  and  non  est  inventus  re- 

16  Mass.  R.    turned^  but  before  sdre  facias  served  and  entered,  he  cannot 

».  Merril.        compel  his  cosurety  to  a  contribution.     The  court  said,  *io 

the  case  of  a  voluntarily  payment  of  money,  actually  due,  to 

avoid  a  suit,  there  is  no  doubt,  that  he,  who  pays  the  money^ 

may  compel  his  cosurety  to  contribute.'     Here,  the  sureties  are 

answerable  only  in  case  the  principal  fail  to  abide  the  judgment, 

and  they  can  surrender  him  at  any  time  before  final  judgment 

against  them,  upon  the  sdre  facias,  they  paying  the  costs  of  that 

suit :  statute  1784,  ch.  10,  s.  2 ;  '  this  is  a  valuable  privilege  to 

the  bail,  which  ought  not  to  be  interrupted  by  one,  to  the  pre-. 

judice  of  the  other.'     See  statute  1817,   140:    see  ch.  9,  a. 

17,  s.  10,  &c. 

3  Pick.  386—  ^  9,  Bank  sureties  in  the  cashier^s  bond,  how  held.  Debt  on 
fdcnt  &c.  of  ^  ^^®  cashier's  bond,  with  two  sureties  in  common  form,  given  when 
DedhamBank.  he  was  first  appointed,  March  1814 :  was  again  appointed  Oct. 
«;  Whickering  1814,  1816,  and  1817  :  he  continued  to  act  till  1823,  when  be 

committed  a  breach  of  duty  :  objected  that  his  sureties  were  not 
held  ;  but  decided  they  were  ;  for  though  the  bond  was  given 
on  his  first  election,  it  was  '  so  long  as  he  should  continue  in 
said  office,'  it  not  appearing  in  the  bond,  charter,  or  records  of 
the  bank,  that  the  cashier's  office  was  an  annual  office.  It  is 
to  be  inferred,  that  had  it  appeared  to  be  an  annual  office,  the 
sureties  would  have  been  held  but  for  the  first  appointment. 

4  Pick.  314—       §  lO'  Debt  on  his  cashier  bond,  above  stated.     Held,  1. 
341,  Dedhani   his  sureties  were  liable  for  his  misconduct  while  acting  in  his 
®*°*^^^^*^*^' office  of  cashier  :  2.  Not  when  he  acted  as  an  attorney  to  the 
his  suretiet.     bank,  nor  when  he  speculated,  or  conducted  illegally  or  fraudu- 
lently, in   connexion  with  the  directors,  nor  3.   Where  they 
were  negligent  in  holding  him  to  his  duty  as  cashier,  to   the  dis- 
advantage of  his  sureties.    But  what  in  such  case  is  misconduct, 
as  cashier  or  not,  seems  to  be  a  question  depending  on  facts  and 
circumstances.  • 

§11.  To  discharge  a  security  in  a  note,  there  must  be  an 
agreement  between  the  creditor  and  principle  debtor,  for  delay, 
or  otherwise  changing  the  nature  of  the  contract  to  the  prejudice 
12  Wheat.  of  the  surety,  and  this  agreement  must  have  a  sufficient  considera- 
LemonfpU  in  ^'^">  ^"^  ^^  binding  in  law,  on  the  parties:  2.  So  to  discbarge  the 
error,  v.  Pow-  the  endorser  if  he  has  been  fixed.  English  v.  Darley,  2  Bos.  & 
i^fiSSi^k  p  P*  ^1 5  Lord  Elden  said,  *as  long  as  the  holder  is  passive,  all 
652—668  ^^^  remedies  remain  ;'  and  our  court  said,  *  we  add,  that  he  is 
Gilmer,  149.  not  bound  to  aptive  diligence.' 
c^^"im  §  ^^'  ^^rety  discharged,     Assumpsit  against  an  endorser  of 
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a  note  for  the  maker's  accommodation.    The  ph.,  the  endorsee,     Vol.  V. 
signed  an  agreement  to  accept  five  shillings  in  the  pound  from    Ch.  169. 
the  maker,  in  full  of  his   demand^  on  having  security  for  that     jlrt^  4, 
sum.     Held,  the  agreement  discharged  the  surety.  Con, 

^13.  Surety  discharged  or  notfinJSTew   Yotk.     Tlie  rules    v^rv-^ 
are  the  same  in  equity,  as  at  law,  when  the  facts  are  the  same.  17  j^^ns.  R. 
1.    If  the  creditor,  by  express  agreement  with  the  principal,  384,  on  tppeid 
varies  the  terms  of  the  contract  by  enlardnc  the  time  of  per-  ^'f °J  *55?U'  ^ 

i»  •!  1  %  i^fi  %     ^  eery.  King  v. 

formance,  without  the  surety  s  consent,  he  is  discharged :  2.  Baldwin. 
Mere  delay  of  the  creditor  to  call  on  the  principle  debtor  for 
payment,  does  not  discharge  the  surely  :  3.  But  it  seems,  if  the 
surety  request  the  creditor  to  sue,  and  collect  the  debt  of  the 
principal,  and  the  creditor  refuses,  or  delays  to  sue  till  the  prin- 
cipal becomes  insolvent,  surety  will  be  relieved  in  equity  :  4. 
Where  the  surety  has  made  his  defence  at  law,  and  is  overruled, 
he  cannot,  afterwards,  on  the  same  facts  only,  be  relieved  in 
equity  :  5.  Where  the  creditor  does  an  act  injurious  to  the 
surety,  or  omits  to  do  an  act  required  by  him,  which  is  the 
creditor's  duty  to  do,  and  thereby  the  surety  is  injured,  he  is  dis- 
charged when  at  law.  See  other  authorities  on  these  and  similar 
points  :  2  Johns.  Ch.  R.  554;  4  do.  123,  329,  538;  5  do.  305; 
these  principles  extend  to  bail,  and  all  in  the  nature  of  sureties. 

§  9  con.  Asiumpsit  on  a  note  signed  by  James  Ellis,  one  of     Art.  5. 
the  defts.,  as  principal,  and  Bridgman,  the  other,  as  surety,  pay-        Con. 
able  to  the  pit's,  testator  on  demand,  dated  Dec.  9,  1802  :  more2  Pkk.  690— 
than  twenty  years  had  elapsed  before  it  was  sued  :  but  May  ^}»  **"& i^ 
15,  1815,  &c.,  this,  and  several  previous  payments  were  raade^g^'/'      **" 
by  the  principal.     The  surety  urged  that  he  ought  not  to  be 
affected  by  these  payments,  made  without  his  assent  or  know- 
ledge, and  solely  by  the  principal;   that  no  notice  was  ever 
given  to  him,  the  surety,  the  note  was  paid,  till  just  before  it 
was  sued ;   that  he  was  discharged  by  the  negligence  of  the 
bolder  of  the  note,  in  not  obtaining  payment  of  the  principal, 
and  in  not  giving  notice  to  him,  the  surety,  nor  making  any  de- 
mand on  him.    The  parties  lived  near  together,  &c.    Judgment 
for  the  pit. :   and  the  court  held,  the  mere  delay  of  the  creditor 
to  prc^eed  against  the  principal,  without  some  contracts  binding 
him  not  to  proceed  against  him,  or  a  request  by  the  surety  that 
he  would  enforce  the  demand,  will  not  discharge  the  surety. 
Seech.  144,  a.    13,  20,  21,  and  several  cases  there  cited; 
Doug.  652 ;  2  H.  Bl.  340 ;   6  Johns.  R.  267,  and  many  other 
cases  cited  in  this  of  Hunt,  &c. :   all  seem  to  agree  that  the  19  Johns.  R. 
creditor  must  do  some  aci^  to  vary  the  terms  of  the  contract,  to  ^^74^'-  16 
make  it  more  against  the  surety  than  the  one  he  signed.  do.  77. ' 

^15.   The  amount  the  surety  recovers  in  case  of  a  bond  for  17  MaM.  R. 
paying  monies,  of  the  principal,  is  the  sum  he  has  paid,  with  all  169—174. 
reasonable  expenses  he  has  been  obliged  to  incur :   not  such 
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Vol.  V.    extraordinary  and  remote  expenses  as  might  have  beeo .  |»e- 
Cm  169,   vented  by  payment 'of  the  bond. 

drt.  6.         ^16.  Special  declaration  stating  the  case.    The  ik.  aod  ikp 

Can.      dell's,  testator  were  sureties  in  the  probate  office  for  Efaeo  FU^ 

s^-v.-^^     guardian  of  Elbridge  Fisk,  a  minor.    The  guardian  Uled; 

17  Mali.  B.     Batchelder  settled  the  bond,  and  got  part  security.     H^,  he 

^HJB^kdieMer  could  maintain  auumptU  against  his  cosecurity,  tot  half  the  son 

•^nk  k.  ftl.,  ^^  pii^  piij j^  considering  the  security  in  part,  for  the  beoafit^ 

both  sureties ;   and  so  against  the  executors  of  the  coaure^ 

deceased,  on  his  implied  promise,  though  the  pit.  paid  ate 

he  died. 

%  17.  Surety  for  a  deputy  iheriff^  haw  held.  Debt  on  bead 
CriM  V  '  against  the  sureties,  &c.,  of  a  deputy  sherifT,  eiven  to  the  pk.  as 
NeweUltai.  slieriff,  he.,  conditioned  that  the  deputy  (priDcipal,)  shoidd 
faithfuUy  perform  his  duties,  and  save  the  pit.  harmless  firom  aD 
suits,  costs,  expenses,  &c.,  occasioned  by  the  roiscondiict  qf 
such  deputy.  It  is  no  plea,  that  before  the  breach  oomr 
plained  of,  the  sureties  gave  notice  to  the  pit.  of  the  depoly^ 
unfitness  for  office,  and  requested  his  removal:  the  rule  appfiidi 
unumquodque  diisolvitur^  ^c.  See  ch.  179,  a.  5,  s.  13^  6 
Taunt.  51-596. 

^  18.  3  Mason,  446,  Lock  in  error  v.  Postmaster  General  lof 
the  United  States.  His  neglect  to  sue  for  balances  due  by 
postmasters  within  the  legal  time  does  not  discharge  the  aureliqk 
a  Pidc.  SOT-—  ^19.  Surety  not  diteharged.  Attumpnt  on  a  joint  liDd  seta- 
812,  Bellowfl  ral  promissory  note  made  by  Jos.  Lovell,  principal,  and  deft, 
a.  ml.o.  Cynw  surety,  Feb.  1824,  payable  to. C.Wheeler,  or  order  on  demand, 
with  interest,  and  endorsed  to  the  pits.  Defence,  April  5, 1825, 
Wheeler  sued  the  principifl,  and  attached  goods  sufficient :  they 
were  left  with  the  deft,  on  the  receipt  of  the  pits.,  to  the  officer. 
Action  entered,  and  pending  it  in  the  C.  P.,  the  uote  was  en- 
dorsed to  the  pits. ;  the  principal's  circumstances  were  then 
doubtful.  Joseph  held  the  said  goods  two  or  three  mooths 
after  attached,  when  several  of  his  creditors  attached  part  c^ 
them.  A  part  not  so  attached,  the  pits,  took  and  held,  tiB 
Wheeler  got  judgment  for  his  demand,  exclusive  of  the  note, 
4md  sold  to  satisfy  that  judgment.  It  seems  the  pits  mjrfu 
have  secured  a  horse  and  chaise :  in  this  state  of  things  ihe  ^. 
being  liable  to  the  officer,  and  he  to  Wheeler,  they  paid  hio, 
and  he  endorsed  the  note  to  them  at  their  risk  :  they  sued 
Lovell  the  surety,  and  recovered.  Before  the  note  waseiH 
dorsed,  he  requested  Wheeler  not  to  endorse  it,  &c.,  notiQii^ 
his  attachment.  Held,  1.  The  creditor  is  not  obliged  to  pursue 
the  principal  on  the  mere  request  of  the  surety ;  but  be  must 
offer  indemnity  as  to  the  costs  of  the  suit,  though  the  principal 
afterward  became  insolvent:  2.  Tiie  law  did  not  requEe 
Wheeler  to  prosequtei^is^tion.  he  had  qomoiei^ed,  ibQi^  he 
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bad  a  good  attachmeDt :  he  might, honestly  elects  a  more  expe-     Vol.  V. 
iditious  way  to  get  payment  of  his  debt.  .Gh.  1,69. 

§20.  A  surety,  in  a  bond,  a  short  lime  before  his  death,     drt.\6. 
directed  bis  wife  to  request  an  obligee  to  sue  the  principal,  then       Ckm. 
able  to  pay.     JFive  months  after  the  surety's  death,  his  widow,    v^^-v^'^^ 
not  administratrix,  stated  the  request  to  the  obligee  :  he  offered  15  Serg.  k.  R. 
ber  the  bond  to  sue  it;  she  refused.  Held,  the  surety  was  not^i^^cTjO^fd- 
discharged,  though  by  the  obligee's  delay  to  sue  the  principal,  "J^*^.^;' 
the  remedy  against  him  was  lost.     The  court  adhered  to  the  Femee. 
rule  in  Cape  v.  Smith,  8  Serg.  &  R.  110,  that  is,  that  the  surety 
is  discharged  only  when  the  obligee  refuses  to  sue,  or  to  allow 
the  surety  to  sue  in  the  obligee's  name,  after  the  surety's  posi- 
tive request  and  explicit   declaration,  that  he  otherwise  held 
himself  exonerated,  p.  69,  Held,  ifa  person  entitled  to  a  share  in 
the  estate  of  an  intestate,  takes  tlie  administrator's  bond  for  it, 
die  surety  in  the  administration  bond  is  discharged  as  to  the 
share. 


CHAPTER  CLXX. 

DEBT.    PLEA— TENDER,  AND  BRINGING  MONEY  INTO  COURT. 

§  7.  See  this  case.  Wild  v.  Hadley,  1  N.  H.  Rep.  205- Art.  1. 
331,  A.  D.  1818,  decided  as  above.  The  court  in  New  Con. 
Hampshire  seems  to  have  relied  on  the  old  cases,  as  1  Co.  Lit. 
207  ;  9  Co.  79,  Peytoe's  case ;  2  Rol.  Abr.  624  ;  Cro.  Jam. 
126,  admit  the  old  doctrine  was  founded  on  the  year  book,  21, 
E.  4,  25,  where  the  case  was  this :  in  debt  on  bond  conditioned 
to  pay  £40  on  a  certain  day,  and  a  like  sum  on  diverse  days 
afterwards.  The  deft,  pleaded  payment  of  all  the  sums  on  the 
several  days,  except  the  last  day,  and  as  to  that  day,  he  alleged 
that  he  paid  to  the  ph.,  on  the  last  day  £20,  and  tendered  £20 
more,  which  the  pit.  refused,  and  said  he  had  been  always 
ready,  and  still  was  ready  to  pay  the  £20,  and  brought  the 
money  into  court.  The  pit.  refused  to  receive  the  money,  and 
took  issue  on  the  tender.  The  court  said,  that  the  deft,  was 
entitled  to  take  his  money  out  of  court,  and  it  was  delivered  to 
him.«  The  reporter  says,  *  now  the  intent  of  the  pit.,  is,  by  this 
issue,  to  cause  the  whole  obligation  to  be  forfeited,  and  it  seems, 
that  if  this  be  found  against  him,  he  shall  never'have  the  £20,  for 
since  it  is  delivered  to  the  deft,  again,  there  is  no  way  to  make  him 
pay  it :  also  the  pit.  has  made  bis  refusal  a  matter  of  record,  and 
took  the  issue  at  his  peril.'  The  court  admit  the  law  is  now 
changed,  and  cite  the  opinion  of  Bullard,  J.,  in  Le  Grew  v.  Cook ; 
stated  rule  25,  post,  and  art.  14,  post.  But  the  court  in  support 
6f  its  decision  cited  FowelPs  case,  rule  8,  post,  and  similar 
cases  in  which  a  tender  discharges  the  demand :  see  many  of 
them  in  this  and  other  chapters :  see  the  word  Tender  in  the 
index.     Though  on  the  whole  we  may  consider  the  point  as 
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Vol.  V.    unsettled,  yet  I  have  an  impresrion,  hi  atteodiDg  to  niaiijr  odief 
Ch«  170.   cases,  also,  that  the  decision  in  New  Hampriiire  is  made  oa 
Art.  1.    principles  too  narrow  and  contracted.    It  allows  not  «  sin^  in- 
CoN.      tendment  or  inference  in  support  of  the  justiee  of  the  ease, 
y^s^^.^        ^  8.  A  tender  of  money  due  on  a  judgment,  does  not  diih 
charge  it,  nor  take  away  the  lien  of  the  judgment  creditor,  bat  he 
may  still  redeem  on  it  as  a  judgment  creditor  within  the  statole^ 
JMkmi  V.       4^  Sess.  ch.  184,  s.  3 :  A  tender  must  be  made  beibre  the  ae* 
Law,  Im..  6    tion  is  brought :  3.  After  judgment,  a  tender  can  avail  only  by 
Cowen,  148—  bringing  the  monev  into  the  court  to  move,  &c. 
8  flek.  187—     ^  d.  Covenant  broken  to  recover  rent,  said  to  be  doe  on  an 
1^  I^^«y    indenture  of  lease.     Plea  payment  of  $20  when  doe,  as  to  the 
9.  Hanphiey.  ^^^  ^  tender  on  a  day  subsequent  to  the  day  of  payment  stated 
in  the  lease,  but  before  the  suit  was  commenced,  and  issoe. 
Held,  the  plea  of  tender  was  insufficient.     Judnnent '  for  de 
3  Har.  k.  Me  P'^'»  though  there  was  a  verdict  for  the  deft.    Tender  befcie 
Henry,  86-81.  the  last  day  is  bad,  except  to  the  creditor  in  person. 
Art.  2.  Rule  42  con>  AaumpsU  for  money  had  and  received ;  case 

Con.  stated.     Suffi>lk  Bank  held  the  bills  of  Worcester  Bank  to  the 

illlilafi^    amount  of  ^48,000  not  on  interest ;  called  for  pavment  ^28,000 
Btak  «.  Wor-  P^^  i"  specie.     Soon  after  $20,000  and  a  sntkaU  sum  for  oosH 
cefltnBank.    and  interest  were  deposited  in  specie  in  another  Boston  Bank 
to  pay  the  balance  and  notice  to  the  Suffi>lk  Bank  the  deposit 
was  to  its  use,  not  bemg  received,  the  deposit  was  brought  iniD 
courl  in  the  action  about  four  months  after  made.    Held,  1.  A 
tender  after  action  brought  of  said  balance  and  costs,  and  so 
placing  it  in  the  power  of  the  creditors,  though  not  a  bar  to  the 
action,  stopped  the  interest  of  2  per  cent,  a  month,  the  statute 
penalty  for  a  bank's  refusal  to  redeem  its  notes  when  presented : 
2.  The  like  principle  applies  in  this  case  of  a  promissory  note, 
not  engaging  interest     Such  offer  not  strictly  a  tender,  is  su& 
cient  to  stop  the  running  of  simple  interest,  as  damages  far  ife* 
iention. 
Art.  3.  ^1  con.     If  the. tender  be  at  the  day  and  place   appointedt 

Con.  and  the  payee  do  not  appear,  there  must  be  a  profert  tn  curia* 

17  Mass.  R.  389-397. 

If  the  endorser  of  a  note  make  a  tender  the  day  after ^t  be* 

comes  due,  he  must  tender  interest.     3  Pick.  414-419,  Citjr 

Bank  v.  Cutter  h  al. 

Art.  5.  ^  '^  ^^^*    .Held,  1.  In  general,  payment  received  in  forged 

Con,  paper,  or  any  base  coin,  is  not  good  }  and  if  there  be  no  negii* 

10  Wheat.  388  gence  in  the  party,  he  may  recover  back  the  consideration  paid 

— *^»  ^^  lor  them,  or  on  his  original  contract  or  demand  :  2.  But  this 

t^^nk  of  ^  principle  does  not  apply  to  a  payment  made  bona  fide  to  a  Bank, 

Georgia.         In  its  own  notes,  received  as  cash,  and  afterwards  found  lo  be 

forged. 

Decided  if  a  roan  receive  in  payment  or  e;Kcb«ng9  a  ctnmUr* 
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fiii  or  forged  bank  note,  he  may  treat  it  as  a  nullity,  and  recov-  Vol.  V. 
er  back  tbe  amount,  though  the  party  passing  the  same  may  be  Ch.  170. 
guilty  of  no  fraud.  .  2  Hawks,  326.  ^r/.  13.' 

§  18  con.     Where  two  breaches  were  assigned  in  one  count      Con* 
of  a  declaration  on  «  contract,  and  the  deft,  paid  money  into    \^fs/-^<^ 
coi^t  on  one  of  them :  held,  he,  thereby,  admitted  the  whole  i  Barn,  fc 
contract  as  stated  in  that  count.  Cres.  a. 
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REPLEVIN. 


^  3.     It  seems  that  all  the  English  statutes  down  to  11th  a        « 
George,  2d,  chap.  14,  inclusive  in  relation  to  replevins  and  dis-    p  ' 
tress,  though  they  are  not  made  of  force  in  this  State  by  any  j  M^cord 
statute,  have  been  adopted  in  practice  :  2.  Judgment  in  reple-299. 
vin  is  conclusive  evidence  the  deft,  was  the  tenant  of  the  pit.  at 
a  particular  rent,  &cc. :  3.  If  the  goods  distrained  and  replevied 
be  not  regularly  appraised   according  to  the  act  of  the  legisla* 
ture,  the  objection  must  be  made  in  the  action  of  replevin,  and 
cannot  be  taken  in  an  action  on  the  replevin  bond,  the  former 
judgment  concludes  the  party  :  4.  The  assTgnee  of  a  replevin 
bond  may  sue  it  in  his  own  name. 

Replevin  is  a  local  action.  4  Cowen,  46-46. 

§  I  con.     So  possession.     Hence,  if  A  lease  his  goods  to  B  Art.  2. 
for  a  year,  A  cannot  have  replevin  during  the  year,  as  he  has    C'on. 
not  the  possession  or  right  of  possession.     4  Pick.  168. 

§  12  con.     In  England  the  replevin  bond  is  taken  to  the^i^j^^   3^ 
sheriff  at  common  law  ;  in  Massachusetts,  on  statute  to  the  par-    (j^^^  ' 
ty;  in  New  Hampshire  on  statutes,  1  N.  H.  Lews,  413;  but2N.  H.'ltep. 
not  said  to  whom  to  be  taken.    Hence  one  taken  payable  to  the  39-42,  Sum- 
sheriff,  his  representatives,  or  assigns,  is  valid  ;  and  though  but"*^ '^^  ^^^' 
one  surety  in  it,  and  charges  mentioned  in  the  statute  may  be 
included  in  the  words  damages  and  costs  in  the  bond :  2.  An 
obligation  to  an  officer  and  his  '  successor,'  does  not  without  a 
statute^  enable  the  successsor  to  sue  in  his  own  name  :  3.  Where 
the  sheriff  or  other  person  is  a  nominal  pit.  suing  in  trust  for 
the  benefit  of  others,  such  pit.  cannot  release,  and  his  release 
notwithstanding,  the  proceedings  will  go  on.  1  wheat.  8d. 

A  replevin  bond  made  to  the  replevying  officer  instead  of  the 
deft,  in  replevin,  is  void. 

^  5.  1  Pick.  R.  284-288.     Condition  the  obligor  prosecute     ^^  ^^ 
his  action  of  replevin  to  6nal  judgment,  is  saved  by  his  prose-       q^^  * 
cutiBg,  till  the  deft's.  death  abates  the  writ.    See  a.  6,  s.  11 ;  1 
N-  H.  Rep.  187-188. 


512  DEBT. 

Vol.  V.        §  ^-    Under  the  plea  of  property  io  a«iir<afper,  anA-  not  k 

Ch«  171.  ^^  Pl^  ^^^  ^^  ^V  pranre  the  anfe  by.dwstnngar:  isi  indidto» 

itfrf ;  7.      i^Q^  under  which  the  ph.  clainn ;  1  Pick.  R.  367*-S62^  Quaacfi 

Cm.      ^'  ^^^'    ^d  ^  GreeoK  133-135,  the  jorisdiQtkMi  of  tbe-cooH 

v^,^^,.,^    mon  pleasy  in  replevin,  is  cegohtoi  by  the  reoi'valao  of  ihm 

poods;  and  is  not  affected  by  stat.  1607,  c.  123^  enlarpBg^tbe- 

jurisdiction  of  a  justice  of  the  peace. 

Abt.  12.       ^  ^'  ^^^^*    '^"^'^  '^  "^  general  issue  to  an  avownr,  but  tome 

Coil.    *   P^*'"^  ™"^  '^^  traversed.     Goods  taken  on  distress  for  rent,  the 

!>lea  rient  in  arrtere^  admits  a  tenancy  exists,  and  puts  the  de- 
ence  on  a  matter  subsequent.     5  Siers.  fit  R.  355 ;  Hill  «. 
Miller ;  5  Serg.  b  R.  130-133 ;  1  Pick.  357. 
^  28.    Where  the  deft,  distrains  and  avows  for  rent  of  In 
1  JdbnftiR.     ^^^^  l^ndf  he  must  join  her  in  the  proceedingpy  or  show  the 
479.  rent  accrued  after  the  marriage. 

§  29.  On  a  return  of  elongate  to  a  writ  of  reiurt^o  kmkmJB, 
not  necessary  to  issue  a  tctre  jkeiai  against  the  pledges,  but  i 
insufficient  pledges  are  taken,  or  no  pTedges  at  ail,  the  fk.  hat- 
GUibf  «.  Boll,  his  action  on  the  case,  against  the  sheriff:  2.  The  pit.  can  ohin 
UJohnt.  R.  c||iai0ge5  only  iQ  |])e  value  of  the  gcx>ds.  (Act  aesa.  11,  dh.  6» 
s.  8,)  he  must  allege  a  writ  of  reiumo  halmdo  has  bmn  iflRiadi^ 
and  dongaia  returned  :  3.  Must  declare  according  to  the  nveids 
of  the  act ;  4.  Under  the  4th  sect,  the  sheriff  may  take  spoil' 
security  as  he  pleases,  in  bis  own  name,  and  at  his  peril:  5a  It. 
seems  the  court  may  compel  him  to  assign  the  bond  to  the^4ift* 
in  replevin. 

§  30.  No  venue  is  necessary  to  a  plea,  or  to  a  demise  m  an 
avowry  for  a  distress,  &c.  in  replevin.      Davis  v.   T^ler,   18 
Johns.  R.  490. 
Wrlflht  «  ^31.     Replevin  for  two  mares  and  a  coh.     Deft,  avowed 

WiUbmi.'s     distraining  for  rent.     Held,  1.  He  must  state  his  title,  but  if 
Cowaa^isa.    seized  in  fee,  enough  he  state  he  was,  &lc.  seized  in  his  demesne 
as  of  fee :  2.  If  he  has  a  life  estate,  he  must  state  the  seisin  in^ 
fee,  and  trace  the  title  to  himself  particularly,  down  through  its 
dL^rent  stages  :  3.  If  he  claim  under  A's  lease  he  roust  shew 
his  estate,  and  so  trace  it  to  himself :  4.  If  he  avow,  as  execu- 
tor, for  rent,  he  must  shew  it  accrued  in  the  testator's  lifetime : 
5.  If  deft,  avow  a  distress  of  cattle  of  a  stranger  for  rent,  he* 
need  not  show  they  were  levant  and  couchant  on  the  demised 
premises :  6.  It  is  sufficient  to  say  they  were  there  ;  and  it  Has 
with  the  pit.  to  plead  they  were  not  levant  and  couchant. 
Art.  13.         ^  1  ^  con.    When  the  goods  are  delivered  to  the  pit.  and  the 
Can.         verdict  is  for  the  deft,  the  judgment  is  for  a  return  and  damagaa 
6  Serg.  ft^R.   for  the  taking.    When  the  goods  are  delivered  to  the  pit.  and 
^^^'*'       judgment  is  for  him,  it  is  that  he  recover  his  damages  for  the 
Wortfilngton.    taking,  fee.,  and  full  costs. 

§  17  can.    It  must  be  admitted  replevin  on  an  uolawfiil  de- 
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tainer  only  is  a  very  useful  and  equitable  remedy  in  many  cases.   Vol.   V. 
As  there  are  many  in  which  the  owner  of  property  ought  to  re-   Ch.  171. 
cover  it  speci6cally  rather  than  damages^  when  illegally  kept  from     Art.  1 3. 
him,  though  not  tortiously  taken  from  him.     16  Mass.  R.  147-       Can. 
157,  Baker  &;  al.  v.  Fales,  numerous  cases  cited,  and  the  cause    k^^,^-^^ 
largely  considered.    Same  decision,  17  Mass.  R.  606-613,  but 
one  question,  Is  the  law  so  ? 

But,  1  Mason,  319-323,  Meany  t;.  Head.  Held,  replevin 
does  not  lie  unless  there  has  been  an  urUawful  taking  from  the 
possession  of  another ;  and  if  no  such  taking,  on  non  cepitf  the 
issue  must  be  for  the  debt. 

And  replevin  lies  for  an  unlawful  taking  of  a  chattel :  2.  o^f^^' 
Possession  bv  the  pit.  and  an  actual  wrongful  taking  by  the  deft.  johDt.R.  116; 
supports  replevin,     id.     Is  grounded  on  a  tortious  takings  and  7  do.  140. 
sounds  in  damages.    10  Johns.  R.  369.     See  Court  Martial,  c. 
186,  a.  4,  s.  13-19. 
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§  1.     Though  actual  possession  of  land  is  necessary  to  sup-  '^^* 
port  trespass,  yet  to  render  the  possession  actual,  it  is  sufficient    ^^^' 
if  the  property  be  occasionally  used  for  the  appropriate  pur- 
poses, as  a  pasture  for  grazing,  a  church  for  divine  worship.        a  Mtnh.  882. 

Where  possession  of  land  is  delivered  to  the  pit's,  agent  by  Speed  «.  Rip- 
the  sheriff  on  a  hcAere  facias,  this  possession  is  sufficient  to  ena-PJ"""**  ^  "^ 
ble  the  pit.  to  maintain  trespass,  and  though  the  agent  afterwards 
departs  from  the  land,  the  possession  is  presumed  to  continue  in 
the  pit.  unless  he  does  some  act  shewing  his  intention  to  aban- 
don it ;  and  cattle  ranging  at  large  in  the  woods,  are  still  intended 
to  be  in  the  constructive  possession  of  the  owner. 

^  12.  Trespass — hoio  limited.  The  justice^s  jurisdiction^ 
tfC.  The  statute  1783,  ch.  42,  providing  that  an  action  of 
trespass  brought  before  a  justice  of  the  peace  may  be  remov- 
ed int(>  the  court  of  common  pleas,  by  plea  of  tide  to  real 
estate,  comprehends  all  actions  of  trespass,  as  de  bonis  aspor- 
tatitf  he.  and  not  merely  trespass  guare  clausum  fregit :  2.  If 
the  deft,  offer  such  plea  of  title  and  the  justice  refuse  it,  deft, 
ought  to  appeal,  but  if  he  do  not,  and  pleads  the  general  issue, 
and  judgment  against  him,  and  therefrom  he  appeals,  the  com- 
mon pleas,  on  motion,  may  allow  him  to  plead  title :  3.  In  an 
action  so  brought  into  the  common  pleas,  by  such  plea  of  title 
to  land,  an  appeal  lies  from  the  common  pleas  to  the  supreme  4  Pick.  18^ 
judicial  court.  The  action  was  for  the  defi's.  taking  wood  ^^•»  ^^'•^  »• 
from  a  certain  piece  of  land  whereon  it  grew.  *"*'*' 

VOL.  IX.  65 
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Vol.  V.       ^  13.  Trespass  and  trespass  on  tbe  case  are  coacurrest 

Cp.  i72.  remedies,  where  property  is  removed  by  force  .and  converted  ; 

JShrt,  I .     but  the  rule  -of  damage  in  trespass,  when  property  is  removed 

C  to  a  distance  and  left,  is  the  actual  injury,  and  not  the  iralue 

s^-v-<^/    of  the  property  merely.    Under  some  ctrcunistaiites  ctae  h 

most  proper,  as  trover  to  recover  the  value  of  the  propertjr 

converted  ;  but  trespass  is  to  be  supported  when  a  tort  tuui 

been  committed  on  property,  in  whieh  the  pit.  has  an  interest 

and  possession,  actual  or  constructive,  as  where  a  sheritf*  at«- 

taches  property  and  delivers  it  to  a  receiptor,  and  he  to  A, 

whose  servant  removes  and  leaves  it  at  a  distance,  tr^pass 

lies  against  the  servant,  though  ignorant,  when  he  removed  it, 

of  the  officer's  interest  in  it.     The  rule  of  danrnge  is  no%  die 

value  of  the  property,  unless  the  deft,  converted  it  to  his  own 

use,  but  merely  the  injury  caused  by  such  removal  of  it.  The 

officer  and   pit.  was  a  deputy  sheriff.     The  jproperty  was  « 

2  N.  H.  Rep.  sleigh  the  deft,  carried  to  New  York  and  left.     Possession 

^^'  alone  of  property  supports  trespass  against  a  stranger  who 

disturbs  that  possession.     As  to  cutting  trees,  be.  see  ch.  78, 

a.  4,  s.  6. 

2N.  H.  Rep.       ^14.     Possession  of   land    is    evidence   of   title   to  be 

dS'^'^to-'*'  '^'^  ^^  ^  J^^y*  ^  disseisin  which  disables  the  disseisee  to 
chard  &  «!.*  maintain  trespass  for  acts  done  on  the  land  after  the  disseisin 
until  he  reenters,  must  be  actual  dispossession  and  holding  out 
the  disseisee  :  2.  If  the  disseisin  be  not  kept  up,  the  disseise 
may  have  trespass  guars  clausum  fregii  against  third  persons 
for  subsequent  entries. 

^15.  Where  an  act,  the  result  of  negligence^  is  the  mme- 
diate  and  direct  cause  of  an  injury,  trespass  lies.     Percival  «• 
Hickey,  18  Johns.  R.  257.    So  even  if  not  intentional.  19  do. 
381. 
2McCord,         ^16.  The  words  vi  ei  armis  do  not  necessarily  make  a 
996.  writ  in  trespass  ;  though  a  writ  contain  them,  still  it  may  be  in 

case,  and  these  words  may  be  rejected  as  surplusage. 

§  17.    Trespass  vi  et  armis^  without  the  words  clausum 

fregitf  may  be   supported  by  one  who  has  only  possesii^n 

without  title.  Caldwell  o.  Julian,  2  Const.  Rep.  2^4. 

GtmbliiM^v.        ^18.  Where  the  pit.  is  in  ac^uaZ  possession  of  an  entire 

2^^^^®**  tract  of  land,  but  not  cultivated  nor  encksed,  and  even  with- 

138.  '    out  any  turiiten  evidence  of  title,  but  not  of  the  particular 

part  trespassed  on,  yet  be  may  maintain  trespass  quare  elau- 

suntfregif  for  a  trespass  on  such  part.     This  no  doubt  means 

2  Nott  Sl  Mc  against  a  mere  wrong  doer  ;  but  bunting  on  unenclosed  lands 

Cord,  388.       jg  ^ot  a  ground  of  an  action  of  trespass. 

^19.  Trespass  vi  et  armis  is  the  proper  form  of  action  by 
a  parent,  where  a  child  is  taken  or  detained  from  him.  Vaughan 
V.  Rhodes,  2  Mc  Cord,  227  ;   see  ch.  64. 
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^  20.  Trespass  quare  elauium  frtgit  against  Osboro,  who   Vol.  V. 
acted  as  a  servant  under  the  direction  of  Barker,  (disseisor,)  Cjff.  172. 
in  removing  the  building,  the  trespass  stated,  pending   the     Sri.  1. 
ejectment.     Held,  1.  The  lessor  therein  may  have  trespass      C^i* 
agfiinst  the  deft,  therein,  or  bis  servant,  for  an  injury  done  the     vrv<i^ 
freehold,  intermediate,  the  verdict  and  haAerefac.  pass.  ^^^^^^J!l^ 
cuted.     It  is  true  trespass  q.  c.f.  lies  only  for  him  who  has  ^q'^^^.jI^. 
actual  possession  when  the  trespass  is  committed.     But,  2.  It 
IS  also  true,  that  in  case  of  disseisin^  the  disseisee,  after  he 
has  regained  possession  by  reentry,  may  maintain  trespass 
against  the  disseisor,  or  his  servants,  for  acts  intermediate  the 
disseisin  and  reentry  ;  for^  as  to  tbetn^  the  lawj  after  the  reen- 
try y  supposes  the  freehold  to  have  continued  in  the  disseisee^  as 
in  the  case  of  LifTord,  11  Co.  51,  and  many  other  cases  cited 
in  this  work.     The  only  difficulty  is,  said  the  court,  on  the 
point,  whether  the  remedy  shall  extend   to  a  stranger,  who 
comes  in  by  title  under  the  disseisor,  or  be  confined  to  him 
and  his  servants.     Doubtful  as  to  such  stranger,  3  Caines  R. 
261-263;  Weekhara  t;.  Freeman,  12  Johns.  184;  6  Bac. 
Abr.  566,  fac. :  3.  The  record  of  the  recovery  in  ejectment  is 
competent  evidence  against  the  deft.  Osborn  :  4.  A  judgment 
is  evidence,  uot  only  against  the  party,  but  also  against  those 
claiming,  or  acting,  under  him.     The  better  opinion  is  that  it 
is  valid  against  the  stranger  above  mentioned  holding  under 
the  disseisor  only. 

§  11.  Trespass  a6  tmWo.     This  was  trespass  for  breaking  Art.  2. 
and  entering  the  pit's,  dwelling  house  and  remaining  there  till    Con. 
the  pit.  paid  him  £119  lOs.  9(f.,  &cc.     Deft,  justified  under <^  Btm.  fc 
a^n /aciai  to  the  sheriff  of  S.  and  a  warrant,  &c.  to  the  jaj^^t^ifH^^' 

deft.,  as  bailiff,  directing  him  to  levy  £ .     Replication,  Govett. 

that  before  said  writ  and  warrant  were  fully  executed,  the  deft, 
demanded  and  received  £3  \0s.  more  than  he  was  authoriz* 
ed  to  levy.  Qn  demurrer,  held,  the  replication  was  bad,  as 
the  facts  alleged  in  it  did  not  make  tlie  deft,  a  trespasser  ab 
initio.  Not  so,  because  the  subsequent  act  was  -not  a  tres- 
pass, as  in  Carpenter's  case,  sec.  5,  third  rule.  Cited  for 
the  pit.  the  said  case ;  Gates  v,  Bayley,  2313 ;  1 1  East,  395  ; 
Griffin  v.  Scott,  2  Ld.  Rayra.  1424  ;  Aitkenhead  i^.  Blades, 
5  Taunt.  198;  Girling's  case,  Cro.  Car.  446. 

^  12.  If  a  person  lawfully  enter  niy  bouse  and  continue  ]21dHu.R. 
after  requested  to  depart,  he  becomes  a  trespasser  ab  initio.  ^' 
Bvit  where  an  act  is  legally  done,  it  cannot  be  a  trespass  ab 
initio,  unless  by  some  positive  law.     The  mere  intention  to  ^^^^  ^ 
Up  a  subsequent  illegal  act,  is  not  sufficient  to  render  the  first  Loinrimry,  90 
act  unlawful.  Jo**""-  **•  <*^- 

^  13.  Trespass  for  cutting  aud  carrying  away  trees  from 
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Vol.  V.    the  pit's,  land,  he  cannot  waive  the  tort  and  sue  in  atsumptit 
Ch.   172.  unless  the  trees  have  been  sold  by  the  deft.    5  Pick.  285-^291 , 
Jlrt.  2.     Jones  v.  Hoar.     See  ch.  7,  this  subject  at  large. 

Con.  §  7.  Trespass  quare  dQusumfregit  by  the  owner  of  land 

v^TN/^^    in  the  possession  of  his  tenant  at  will,  against  the  deft.,  who 

Art.  3.       entered  on  it  and  threw  down  some  fence  and  trod  down  some 

Can,  grass.     The  fences  were  erected  by  the  tenant  for  his  own 

8  Greenl.  6-    convenience.     Held,  the  owner  could  not  support  trespass, 

WjUttie  ».     jjyj  jjjg  remedy  belonged  to  the  tenant,  the  imury  wholly  to 

his  rights  and  not  to  any  permanent  rights  ot  the  landlord. 

Little.     The  court  noticed  the  statutes  of  Massachusetts  and 

Maine  do  not  admit  a  tenant  at  will  to  be  viewed  as  a  tenant 

from  year  to  year.     See  1  Taunt.  193;   4  Taunt.  316;  14 

East,  490.     The  many  other  cases  cited  are  found  in  this 

work. 

Art.  4.  ^3  con.  2  Pick.  R.  353,  354,  as  to  the  acts  of  a  majority 

Con.         of  the  committee.     Damon  v.  Granby. 

Trespass  quare  cl.fr.  lies  for  a  trespass  on  lands  not  culti- 
vated and  not  enclosed,  and  a  part  of  an  entire  tract  of  which 
the  pit.  is  in  actual   possession,  though  not  of  the  part  tres- 
Cord^iM  141  P*'^®^  on,  and  even  without  any  written  evidence  of  title : 
Gambling  V.  '2.  In  such  an  action  the  title  does  not  necessarily  come  in 
^***^*-  question  :  3.  A  license  to  enter  must  be  pleaded. 

^  10.  So  the  deft's.  plea  of  title,  though  not  replied  to, 
puts  an  end  to  the  justice's  jurisdiction,  except  to  take  the  re- 
cognisance. 3  Greenl.  256-260. 

^15.  One  having  the  genera/  property  of  goods  need  not 
prove  possession,  as  the  law  annexes  it  to  property.     Miitr 
as  to  special  property,  the  pit.  must  prove  that  he  once  had 
actual  possession,  unthout  which  no  special  property  is  com- 
plete, but  as  to  real  estates  there  is  no  constructive  posses- 
sion, and  to  support  trespass  the  pit.  must  have  actual  posses- 
sion at  the  time  of  the  injury.     3  Serg.  k,  R.   509-515; 
2  Browne,   109-111;  4  Yeates,  218;  2  Serg.  &;  R.  358. 
The  owner  of  wild  land  is  deemed  in  possession  so  as  to 
maintain  trespass  till  adverse  possession  is  made  out.    3  Serg. 
hR.  514;  14  John.  119. 
Art.  7.         §  15  con.    In  trespass  vfithuconiinuando  the  pit.  may  waive 
Con.       the  continuandoy  and  prove  a  trespass  any  time  before  the  com- 
s^BTg.  k,  R.   mencement  of  his  action,  or  he  may  give  evidence  that  goes  only 

to  part  of  the  time  laid  m  his  continuando. 

Art.  9.  ^  !•     Trespass  for  assault  and  battery  and  false  imprison- 

Con.  ment.     Held,  where  one  sues  an  action  before  a  justice  of  the 

in  MtM.  R.    peace,  on  which  the  deft,  is  arrested,  is  not  liable  in  trespass  for 

^^^^*^^'         false  imprisonment,  because  from  he  absence  of  the  justice  at 

the  return  day,  the  action  is  not  entered ;  for  the  writ  being 
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good  when  served,  the  arrest  was  not  tortious,  and  the  jnstice   Vol.   V. 
had  jurisdiction  of  the  cause.  Ch.  172. 

4  9.     But  where  a  belligerent  cruiser  chases  a  neutral  ves-     Art.  9. 
sel  for  the  purpose  of  a  capture,  as  being  an  enemy,  or  for      Can. 
search,  as  being  a  neutral,  and  the  neutral  heaves  to  in  the  night,     >«^*v«w/ 
and  the  belligerent  through  negligence  comes  up  and  sinks  her,  GuUle  v. 
her  owner  has  trespass,  at  common  law,  against  the  belligerent  |^^'  ^  ^ 
commander,  for  damages.    This  is  viewed  as  a  marine  tort 
merely,  of  which  the  common  law  has  jurisdiction  as  well  as  the 
instance  Court  of  Admiralty. 
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^12  can.    As  every  eantinwUion  of  an  illegal   imprison- Art.  1. 
ment  is  a  new  trespass,  a  recovery  in  an  action  commenced  dur-    Can. 
ing  the  imprisonment,  is  no  bar  to  another  action,  brought  after  16  Mait.  R. 
it  has  ceased,  for  an  assauh,  battery,  and  imprisonment,  and  if^* 
so  pleaded,  the  pit.  may  new  assign  for  the  continuance  of  the 
imprisonment. 

^15  con.  In  trespass  quare  clausum  fregity  alleged  to  have  i?JJ$iS'  *' 
been  committed  on  divers  days  and  timesy  if  the  pit.  give  evi- 
dence of  one  or  more  acts  of  trespass  within  the  days  specified, 
he  is  not  allowed  to  prove  an  act  done  at  any  other  time ;  but 
if  he  so  elect,  he  may  waive  his  right  to  prove  any  act  within 
the  days,  and  may  prove  one  done  at  any  other  time  allowed  by 
the  act  of  limitations. 

^  5  con.    But  exception.    Trespass  for  breaking  and  enters  Art.  4. 
ing  the  pit's,  close,  called  the  Fold-iard,  situated  in  the  parish  of   Can. 

,  in  the  county  of .     Plea  that  the  said  close  in  the  rJ^Jm  jbi 

said  count  mentioned,  and  in  which,  8ic.  now  is,  and  at  said  cocker «.      ' 
tinle  when,  tac.  was  the  close,  soil,  and  freehold  of  the  said  Cromptoa  uid 
deft-  C,  wherefore,  he,  in  his  own  right,  and  the  other  defts.  as®^*"* 
bb  servants,  broke  and  entered  the  same,  8ic.     Replication, 
that  the  said  close  was  not  the  close,  soil,  and  freehold  of  the 
said  deft.  C,  as  alleged.     At  the  trial,  proved  the  pit.  was  in 
possession  of  a  close  called  the  Fold-Yard,  and  that  a  trespass 
had  been  there  committed  ;  but  it  appeared  that  Crompton  had,  .  r 

also,  a  close  called  the  Fold-Yard  in  the  same  parish.  Said  for 
the  defts.  they  had  a  right  to  apply  all  the  evidence  to  C's.  close 
&c.  Held,  the  pit.  was  not  driven  to  new  assign^  but  could  re- 
cover on  proving  a  trespass  done  in  a  close  m  his  possession 
immed  Fold-Yard,  though  the  deft  C.  had  a  close,  as  above ;  the 
deft,  in  his  plea,  should  have  given  some  further  description  of 
his  close.     He  should  have  stated  its  abuttals.     Holroyd,  J. 
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Vol.   V.    stated  that  id  the  rules  of  the  king's  bench,  made  in  I6S4|  i. 
Cfl.  173.    1^9  it  is  said, '  for  the  avoiding  of  the  commoD  bar  and  new  «- 
Jhi.  4.      signment,  the  declaration  upon  an  origioal  futae  ctrnmnan  frwgk^ 
Con.       ^^y  mentioa  the  place  certaitUVf  and  so  preysnt  the  uas  and  na- 
^^^^y,^^^     cessity  of  the  common  bar  and  new  assignmaiV  and,  sect,  li, 
'  the  cominoQ  bar  and  new  assigameot  ii  to  be  fianebome 
certainty  is  contained  in  the  declaration  equivalent  to  a 
aignment.'     As  this  may  always  be  done,  the  oonimon  bar  aad 
new  assignment  are  never  necessary.   See  Remarks,  aeet  10 
11,  and  12th,  this  article. 
Art.  5.  ^2.     The  public  has  only  an  easement  in  a  turnpike  road, 

f^^>^'  ana  the  owner  of  the  soil  may  have  trespass  against  an  individ- 

iS^  ^  '^'  "^'  ^^^  ploughing  up  the  road ;  otherwise  if  ploughed,  for  mend- 
ing the  road. 
Art.  7.  §  7  con.     In  an  action  of  false  imprisoament,  deft,  justified 

Con.  under  a  warrant  from  the  selectmen  of  a  town,  for  the  coUeo- 

IN.  H.  Rep.  tion  of  taxes.  Held,  1st.  It  is  not  necessary  to  allege  in  die 
851-108.  p]Qg^  (jQ^  ^Q  service  of  the  warrant  was  completed  :  2.  Under 
the  general  replication  of  de  injuria  #iie,  be.  the  ph. 
give  in  evidence  a  previous  arrest  aad  discharge,  under  tJie 
warrant,  such  matter  must  be  replied  specially.  Andt  3  W.  BL 
1165-1170,  Sayr  V.  Rochford,  same  principle.  On  aueh  tt- 
plication,  the  pit.  could  not  give  in  evidence  tender  and  refasd 
of  bail.  H  should  have  pleaded  such  matter  specially, 
que  tali  causay  and  only  puts  the  facts  in  the  plea  in  isaue, 
any  new  matter  must.be  replied  specially. 

In  trespass,  if  the  deft,  by  his  plea,  admit  the  case  ^haiged 
MD^lHais**  ^^^  ^  trespass  in  its  nature,  but  stated  certain  concomitant  dr- 
77-^88.  cumstances,  the  law  considers  as  an  excuse  or  justification,  the 

pit.  may  reply,  de  injuria  stui  propria^  &c.  but  where  deft,  de- 
nies the  thing  or  case  charged  to  have  been  a  trespass  at  all,  for 
the  close  broken  and  goods  taken  were  his  property,  or  another's 
by  whose  authority  he  acted,  there  '  the  pit.  cannot  reply  de  iar 
juria,  iic,  but  must,  in  his  replication,  traverse  the  right  or  interest 
set  up  in  the  plea  ;  otherwise,  it  will  be  bad  on  demurrer  :  2.  A 
replication  putting  in  issue  several  distinct  facts,  not  tending  ID 
prove  the  same  point  is  bad  on  demurrer. 
Art.  9.        ^  ^^-  Trespass,  assault,  aiul  battery.    1.  Plea  not  guilty. 
Con.      ^'  <Sion  a««at«Z^,  &^.,  replication  de  injuria,  be.     3.   Pleaveiy 
Brown 9.         special;    very  special  replication.      Deft,   waived    bis  thiid 
J^®**»         plea,  and  went  to  trial  on  his  other  two.      Held,  1.  Tbt 
186.       '        special  facts  specially  replied  to,   the  third  plea   could  not 
be  admitted  on  de  injuria,  &c.;  but  they  should  have  beaa 
specially  replied.    2.  De  injuria,  &c.  takes  issue  merely  upon 
the  excuse  in  this  instance,  on  son  assault,  &c.  set  up  by  the 
deft's.  plea.     3.  If  the  pit.  have  new  facts  or  circumstances 
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justifying  his  own  assault^  in  answer  to  the  plea  of  son  assault,    Vol.  V. 
be.,  he  ought  to  reply,  settuig  them  out  specially,  for  he  can-   Cb.  173. 
not  give  them  iti  evidence  luider  the  general  replication  of    ^rt,  9. 
de  injuria^  &c.  As  the  plea  of  son  assault  was  true,  it  is  obvious.       Con. 
to  meet  it,  the  pit.  in  replying,  should  have  gone  back  to  his    n^p^^««^/ 
ground  of  justification ;  that  is,  his  warrant,  and  the  arrest  he 
made,  as  constable,  under,  the  warrant.     The  ph.  was  misled 
by  the  deft's.  waiving  his  special  plea  at  the  trial  to  which  the 
pk.  had  replied  bb  walrrant,  arrest,  &c.     On  this  waiver  the 
I^.  bad  a  clear  right  to  amend  if  he  had  asked  for  it,  and  to 
have  replied  to  son  osioult,  Stc.  what  he  replied  to  the  deft's. 
third  special  plea. 

^  9.  The  plea  of  tiberum  tenementum  admits  the  trespass   Aiur.  10. 
and  pit's,  possession,  and  therefore,  if  the  plea  be  not  sup-       Con. 
ported,  the  jury  cannot  find  for  the  deft.     Caruth  v.  Allen, 
2  McCord,  226. 

^  10.    In  trespass  to  try  titles,  if  the  deft,  show  an  elder  2McCord,i6i. 
grant,  the  ph.,  may  do  away  its  efiect  in  reply,  by  proving  an 
adtferse  possession. 

^11.  Trespass  vi  et  armis  for  breaking  and  entering  the  Hardin  v. 
ph's.  close,  and  removing  bis  fence.     Held,  the  ph.  ^'^^^^i^^Si'wn, 
prove  the  loss  of  his  crop  to  enhance  the  damages.     This 
loss  being  the  immediate  and  necessary  consequence  of  the 
trespass. 

The  ph.  in  trespass  to  try  title  must  prove  an  actual  trespass;!  McCord,406. 
and  therein  the  deft,  cannot,  after  recovery  qgainst  him,  in^j^^^ 
turb  become  ph.  and  support  a  second  action  to  try  title.         McCord,  028 


CHAPPER  CLXXIV. 

GENERAL  RULES  IN   PLEADINGS. 


^11  con.   But  as  to  first  defouh,  the  rule  applies  only    Akt.  1« 
where  the  prior  pleadings  are  defective  in  substance^  and  not       Con. 
merely  in /orm,  and  such  as  would  be  aided  on  a  general  ^^<^C<"^»Wf. 
dMiurrer. 

§  13  con.  Every  declaration  for  a  tort  must  so  describe  the  L^^Jl^gg 
thing  affected,  as  to  enable  the  deft,  clearly  to  see  what  answer  96,  TeMUfrV 
be  is  to  give.     But  in  trover  for  the  value  df  a  slave,  for  GrffiOToi. 
instance,  if  the  name  be  omkted,  it  is  too  late  to  object  after  ^'*^^'^*' 
verdict. 

^15  con.  And  '  after  verdict  those  facts  only  are  presumed  LitUe  v. 
to  have  been  proved,  which  are  either  alleged  in  the  ^eclara- Jq®™P7'228 
tton,  or  are  so  connected  with  the  facts  alleged  as  that  the  lat-282;  iD.atiL 
ter  could  not  have  been  proved  without  proving  the  other  also.'  ^^i* 


620  PLEADINGS. 

Vol.  V.        §  16  con.   As  the  consideration  and  all  parts  of  it  muat  ba 
Cb.  174.  proved,  all  must  be  stated  in  the  declaratioo,  whether  eotira 
,i|ff .  1 .     or  consisting  of  several  things ;  if  not,  there  will  be  a  ▼ariaoee 
Cbii.      on  which  the  ph.  must  fail.     This  rule  does  not   inehtib 
>,^v'^     tifrivoioms  part.     Cited  3  Bos.  b  P.  113;  6  East.  M8$ 
1  Nottli        8 East.  8;  I  D.  b  E.  449;  d  Day's  R.  315;  and  1  Noct  b 
JS^?'^^  M'Cord,  243-345,  MDaniel,  admV.  v.  TirreU.     The  law 
m  maS^  ever  presumes  damages  on  a  l^each  o(  contract,  but  the  ph^ 
SW.  to  recover  special  damages,  must  state,  in  his  deolarationj  the 

contract ;  otherwise  be  will  not  be  allowed  to  give  evideooe 
of  it;  and  5  Bam.  b Ores.  589;  5  Bam.  b  Cm.  SS9. 
I  NMIl  ^18  CON.    Every  plea  is  taken  most  strongly  agninat  the 

aa^^liotni  P'^^^^''*    Hence,  if  the  deft,  plead  he  has  beoo  five  yean  in 
•4  \  CMy,   V^^^  ^'  peaceable  possession,  he  must  also  state  bis  poa- 
^^^  '^Kl  *^*'*^^  ^^  aivern  and  actual;  but  he  may  plead  ik  na99  or 
Ul^^^^'^''*  amend  by  leave,  paying  costs.     Justices  Nott  and  Cfaeves 
concurred,  on  the  ground,  that  the  plea  did  not  state  the  deft 
had  five  years'  possession  ifier  the  pit's,  right  of  action  accraed; 
material  for  the  deft,  to  bring  himself  within  the  South  Cava- 
lina  statute  of  limitations. 
M|  a*       d  27  con.  The  court  allowed  the  pit.  to  prove  by  m  lawyv 
"k  R.a4  of  Louisiana,  as  a  witness,  that  by  the  laws  of  that  Scmte  ika 
wife  could  le|;ally  contract  with  her  husband  for  such  pioperty 
as  she  held  m  her  paraphemal  right,  and  that  bj  tomu  aba 
could  lend  it  to  him  to  have  the  use  of  it,  be.,  though  ob* 
jected  to  on  the  ground  that  it  was  to  prove  the  laws  of  a 
foreign  country  by  parol.      See  Church  v.  Hubbard,  Ac. 
Quere  as  to  the  propriety  of  one  State  in  our  Union  calling 
another  in  it  a ybreij^pti. State  or  country. 
Sttom  *'  ^  ^^'    ^^^^^  ®  verbal  contract  has  been  made  in  lieu  of 

a  Utt  170.      one  in  writing,  in  declaring  on  the  last  contract,  it  is  not  neces- 
sary to  recite  the  first. 
^J^J^^  ^  40.  If  a  fact  not  essential  to  the  cause  of  action  is  averred, 

a Uitisa!      and  is  also  so  blended  in  the  declaration  with  the  pit's,  rigjit, 
that  it  cannot  be  struck  out  without  affecting  an  essential  part, 
the  fact  so  averred  must  be  proved. 
MeoSSiiki  ^41.    A  plea  answering  one  breach,  however  fit  for  the 

1  litt  a.   '     purpose  of  denying  or  avoiding  that  breach,  cannot  be  pleaded 
to  the  whole  action.    And  a  plea  in  bar  to  the  whole  actiooa 
a  Mtrrii.  W.    ^jjgjj  jjj^  matter  stated  only  bars  a  part,  is  bad ;  and  a  pleat 
to  be  good,  must  aver  and  state  the  matter  of  it  ao  exactly  aa 
a  Mtirii.  as     to  enable  the  ph.  to  contest  it  successfully,  if  in  his  power. 
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Vol.  V. 
CHAPTER  CLXXV.  Ch.  175. 

RULES  AND  CASES  IN  DECLARATIONS.  •^X^'  ^" 

Con. 

^  26.  By  nn  act  of  Congress  of  July  22,  1813,  it  is  enacted,  v.^^^^^^ 
whenever  there  shall  be  several  actions,  or  processes  against 
persons  v^ho  may  be  legally  joined  in  one  action  or  process, 
as  to  any  demand,  or  matter  in  dispute,  before  a  court  of  the 
United  States  or  territories,  and  judgment  for  the  ph.,  he  has 
but  one  bill  of  costs,  unless  special  reasons  be  given  on  motion 
10  open  court  for  bringing  several  actions  or  processes.  Same 
principle  as  to  libels  against  vessel  and  cargo,  and  also  the 
federal  courts  are  empowered  to  make  rules  to  prevent  un- 
necessary costs. 

§  27.  The  owners  of  a  privateer  may  alone  sue  for  the 
whole  prize,  and  recover.  Need  not  join  the  master  and 
crew.     Ch.  227,  sec.  24,  &c.,  Cabot's  case. 

Same  principle  as  to  whaling  voyages,  in  which  the  crews  ^P'^ck'^^» 
have  shares  instead  of  wages.  **^* 

^  28.  Joint  defts.j  where  one  mutt  sue  alone.    As  where  the  2GreeDi.  in, 
goods  of  one  of  joint  debtors  are  taken  in  execution  and  ^^®»  n^^nin*^ 
wasted;  the  owner  of  the  goods  must  sue  alone,  and  not  allhi[|^'.  '"^    ^' 
the  debtors  jointly.     2.  If  the  officer  extort  illegal  fees  from 
one  of  the  debtors,  he  alone  must  sue.     This  case  is  unlike 
those  of  Weller  and  al.  v.  Baker,  2  Wils.  423 ;  2  Saund.  115; 
Osborne  and  al.  v.  Harper,  ch.  42,  a.  3,  s.  6. 

§  29.   Writ  of  right.     Held  coheirs  under  the  statute  of  Malcom  v, 
descents  are  tenants  in  common,  and  though  they  may  join  cow»n'  188 
in  a  real  action,  pursuant  to  statute,  they  are  not  coppella- 196.    *      ' 
ble  to  join,  but  may  bring  several  actions  for  their  respective  f'^'f**^^' 
shares  or  interests.     2.  When  a  statute  says,  one  shall  or  may  g.  2.         * 
do  an  act  for  his  benefit,  he  has  an  election  to  do  it  or  not. 
The  statute  empowered  them  all  to  join  the  common  law  to 
sever ;  and  the  words  shall  or  may  seem  to  have  left  them 
to  take  either  course,  aliter  had  the  words  '  or  may '  been 
omitted  in  the  acts.     Judgment  for  the  demandant. 

^  19.  Debt  or  covenant  for  rent  by  lessor  against  lessee,  is  Art.  6. 
on  contract  and  transitory.     3  Serg.  &  R.  502.  Con. 

So  is  covenant  by  the  assignee  of  the  reversion,  on  ^2  H.  1, 
34.  But  debt  at  common  law,  by  such  assignee  of  the  rever- 
sion, is  on  privity  of  eiiate  and  local,  id.  Case  for  use  and 
occupation  may  be  brought  in  Pennsylvania,  as  to  lands  in  an- 
other State,  id.    As  to  changing  the  venue,  1  Cowen,  47-48. 

^  3.  The  suing  out  of  a  writ  is  presumed  to  be  at  its  date,  Art.  7. 

and  not  its  service.     When  a  pit.  lives  within  the  State,  and    Con. 

TOL.  IX.  66  2  N.  H.  Rep. 

227,  652. 
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Vol.  V.    dies  pending  the  action,  the  endorser  of  tlie  writ  is  therdqr 
Ch.  175.  discharged.     In  this  case  the  adinioistratrix  of  the  original  ph. 
Art.  7.     OQine  in  and  prosecuted,  and  the  original  deft.,   Eaton,  doit 
Can.       plt-i  recovered  judgment  against  her  for  bis  costs,  taxed  at 
^^^^^^'■'^     $100,72.     Sued  his  execution  against  her,  non  e$t^  Sic.,  re- 
turned, now  sues  S,  who  endorsed  the  6rst  writ. 
AnT.  8.  §  10  con.  Held,  in  an  action  brought  against  a  bank,  l&e 

Con.  ^^i^  ^^y  ^  served  by  a  deputy  sheriff,  who  was  a  member  ef 

.4  Pick.  405— the  corporation:  2.  He  was  not  a  party  to  tbe  writ,   within 
ebADteBtiik     *^®  meaning  of  stat.  1783,  ch.  43,  and  tbe  service  is  valid- 
Cook.  The  court  considered  the  word  party  in  a  technical  sensey 
meaning   'the  party  pit.,  or  deft.,*  on  tbe  record,  *  and  all 
others  who  may  be  affected  by  the  writ,  indirectly,  or  como 
quentially,  are  persons  interested,  but  not  parties.' 

^  20  con.  Sunday  is  not  one  of  the  three  days  for  whkb 

an  officer  may  adjourn  the  sale  of  an  equity  of  redempte 

taken  on  execution.     4  Pick.  354-357. 

Art.  9.  §  ^  con.  A  writ  of  error  need  not  be  eadoraed.     U  to 

Con.  erroneous  judgment  be  given  against  the '  client,  it  is  tbe  duff 

16  Man.  R,     of  his  attorney,  on  record,  to  sue  a  writ  of  error  widioot  «- 


cial  authority.     Stat.  1784,  ch.  28,  s.  11,  does  not  ret 
judicial  writs  to  be  endorsed ;   but  a  pratJiein  ami  musi  nr 
dorse.    17  Mass.  R.  222. 

If  the  attorney  endorse  the  writ,  the  remedy  against  him  it 

by  scire  facias,  and  not  debt,  which  never  lies  on  a  conditiopal 

or  collateral  undertaking.     Mass.  stat.  1784,  ch.  28;  JMaioe 

Stat.  1821,  ch.  59,  s.  8.     2  Green!.  128-130. 

3GreeDl.2i6^      §  7.  con.  If  an  original  writ  be  not  endorsed,   advanUige 

219,  Clapp  ».  thereof  may  be  taken  in  abatement,  by  plea  or  motion  ;  but 

it  cannot  avail  the  deft,  after  pleading  in  chief. 
I  N.  H.  Rep.       §  12  con.  Endorsement  of  writs  in  J>few  Hampshire.  Scire 
33ft-S88,  Par-  facias  against  the  deft,  as  endorser  of  an  original  writ,  in  a  suit 
aouBv.  parson- commenced  by  one  Jesse  Carr,  an  inhabitant  of  Vermont, 
against    Parsons.     Judgment  for  him  for  costs.     Held,  this 
scire  facias  is  local,  and  confined  to  the  county  and  court  where 
the  record  of  the  judgment,  in  the  former  action,  remains :  2. 
The  endorser  became  liable,  immediately,  to  pay  Parsons  bis 
costS)  and  before  execution  sued  on  the  judgment,  scire  faeiat 
was  suable  against  him,  because  Carr,  the  original  ph.,  was- an 
inhabitant  of  another  State.  Stat,  of  February  9,  1791.  When 
the  original  pit.  is  an  inhabitant  of  the  State,  and  tlie  deft,  re- 
covers costs  against  him,  execution  must  issue  against  him,  and 
non  est  inventus  be  returned,  before  his  endorser  is  liable. 
1  N  H  Rep        '^'^®  endorser  is  not  liable  for  costs  recovered  by  the  deft., 
368-^-962.        of  the  return  of  non  est  inventw  on  the  execution,  be  made 
and  dated  before  the  return  day.     N.  H.  Laws,  100,.  staioCe 
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September,  ITO^,  s.  7.    This  Bcirefucioi  utust  be  sued  within   Vol.  V. 
one  year  from  the  time  of  rendering  judgineiit  agaiost  the  pit.,  Ch.  175, 
aod  not  afterwards*  Jlrt.  10. 

§  5  eon.  A  deputy  sberifi'  returned  a  writ  with  a  minute       Qon* 
only  of  the  time  and  manner  of  service,  the  court  permitted     s^^-v^-^ 
him  to  make  a  full  return,  alter  out  of  office.  1  Pick.  R.  461. 

§  24  con.  The  rule  to  discontinue  on  receiving  an  insolvent  Art.  ]1. 
discharge,  is  not  a  rule  of  course :  3.  A  motion  to  stay  pro-    Con. 
ceedings  till  the  costs  in  a  former  action  be  paid,  is  too  late  ^  Cowen,  set. 
after  judgment  perfected,  though  the  nonsuit  be  on  the  merits.  ^  ^^^•'*-*^^- 
^  29  con.  In  actions  ex  delicto  where  there  are   several  i  Nott.  h  Me 
defts.,  the  pit.  may  enter  a  nolle  prosequi  as  to  one.  "^^  ^^' 

§  W  con.  Where  a  motion  is  made  for  judgment  as  in  case 
of  a  nonsuit,  all  the  defts.  must  join  in  the  motion,  and  if  one 
or  more  of  them  cannot  join  in  it,  as  if  one  be  defaulted,  &c.,  « 

the  motion  will  be  denied  as  to  all,  for  the  jAu  cannot  be 
nonsuited  as  to  one  deft.,  and  retain  his  action  as  to  another.  2  Cowen,  SSS. 

^  31  con.  The  circuit  judge  suspended  the  trial  of  a  cause 
on  the  pit's,  counsel  suggesting  it  would  be  a  long  one,  and 
afterwards  the  business  took  such  a  turn  that  the  cause  could 
not  be  tried  that  circuit ;  a  motion  for  judgment,  as  in  case  of 
nonsuit,  was  denied  without  costs.     2  Cowen,  511-512. 

^  32  con.  The  pit.  may  be  nonsuited  as  to  his  general 
counts  only,  leaving  him  to  proceed  on  his  special  count,  for 
not  furnishing  a  bill  of  particulars.  The  court  will  not  hear  a 
motion  to  set  aside  a  nonsuit,  at  the  trial,  the  pit.  having  since 
died  ;  the  only  effect  being  merely  to  unsettle  the  question  of 
costs.     Symonds  v.  Crow,  5  Cowen,  279-280. 

^  25.  The  ph.  cannot  become  nonsuit  after  the  cause  is  Abt.  12.     . 
opened  to  the  jury,  but  by  leave  of  court.    16  Mass.  R.  317.    Con. 

^  26.  Where  the  court  can  order  a  iwnsuit.  As  where  on 
trial  of  an  issue  of  fact,  the  pit's,  evidence  not  opposed  by  ttie 
deft,  is  not  sufficient  to  maintain  the  action,  the  court  may 
nonsuit  the  pit. ;  and  this  is  no  infringement  of  the  bill  of  rights. 
See  s.  20,  which  secures  the  jury  tfial.  Nor  does  it  in  the 
court  below,  abridge  the  right  of  appeal,  secured  by  stat.  1822, 
ch.  193,  s.  4.  Such  order  being  subject  to  revision  in  the 
aupreme  judicial  court,  by  a  bill  of  exceptions  in  the  nature  of 
appeal,  by  the  same  slat.  s.  5.  3  Greenl.  97-102,  Berley  v. 
Little;  see  s.  12,  this  article;  2  Greenl.  255.  The  people 
never  nonsuited,  3  Cowen,  16. 

^  27.  A  cause  is  tried  on  notice,  and  the  jury  is  discliarged 
because  they  cannot  agree  ;  the  cause  is  put  on  the  calendar 
for  another  trial ;  the  ph.  refused  to  bring  it  forward  for  trial 
that  sittings,  &c.     Held,  the  deft,  is  not  entitled  to  judgment  |_^ 
as  in  case  of  nonsuit.     Nor  can  the  pk.  be  nonsuited  when  all]7  jo^^.  H,  ' 
issue  in  law  is  undecided.     15  Johns.  R.  398.  342. 
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Vol.  V.        §  28.  Motion  for  judgment  as  in  case  of  nonsuit  for  not 
Ch.  175.  going  to  trial.     Held;  one.  of  several  defts.  cannot  move  for 
Art.  12.    such  a  judgment,  though  they  have  severed  in  their  pleas. 
Con.       Aliter^  if  the  pit.  declares  against  but  one.     Severing  in  their 
v^v'-w^  <  pleas,  does  not  alter  the  case.     Nonsuit  puts  the  pit.  out  of 
coui't,  of  course,  as  to  all  the  deits.,  s.  8.     Jackson  v.  Wake- 
man  &  al.  1  Co  wen,  177-178. 
Art.  14.         ^  2  con.  When  the  court  has  jurisdiction,  its  power  to  order 
Con.  &  default  entered,  *  is  derived  from  the  consent  of  the  party.' 

2  Greenl.  266-257. 

4  CoweD,  649.      §  1 1  con.  In  replevin  the  writ  was  against  the  defts.  by 

their  true  names  of  David  and  Alexander.  Default  for  want 
of  a  plea.  This  set  aside  for  variance  between  the  writ  and 
count,  in  the  christian  name  of  one  of  the  defts.,  the  writ  be- 
ing Alexander,  and  the  count  Andrew.     Many  cases  cited. 

Art.  16.  §  I  con.  J^il  didt  in  the  plea  in  an  action  of  debt  on  a 

Con.         judgment  recovered  before  a  justice  of  the  peace,  in  another 

2  Pick.  R.  148.  State — The  act  of  congress  of  1790,  as  to  State  records, 
does  not  extend  to  the  courts  of  justices  of  the  peace- 

Art.  18.  §  14  con.  Debt  on  an 'administration  bond.     Special  en- 

Con,  dorsement  of  the  writ;  so  the  endorser's  action.     Held^  in  an 

5  Pick.  61-68,  action  originally  commenced  in  the  supreme  judicial  court,  a 
kc.  ©.'jonef.^'  P'®^  '"   abatement,  after  a  general  imparlance,  is  bad  ;  and 

while  the  endorsement  remains,  the  judge  cannot  pursue  the 
action,  though  the  endorser  fails  to  prove  his  right. 
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Art.  1.  §  4  con.  The  provision  in  said  act  of  July  8,  1782,  as  to 

Con.  pleas  in  abatement,  is  repealed ;  and  the  rule  of  that  court 

J  P*^^12—  that  such  pleas  '  may  be  filed  at  any  time  during  tlie  first 
&.  ai.  V.  Hateh  ^^^^  ^"7^  ^^  ^^^  return  term,  and  not  afterwards,'  is  valid  by 
St  al.  virtue  of  the  stat.  1820,  ch.  79,  s.  7  :  2.  So  long  as  a  rule  of 

court  remains  in  force,  it  is  error  to  dispense  with  it,  in  a  par- 
ticular case ;  hence  a  plea  in  abatement,  filed  the  fifth  day  of 
the  return  term,  cannot  be  admitted  by  the  judge  to  be  as  of 
the  fourth. 
1  McCord,  ^  20  con.  A  bond  in  suit  was  given  to  a  treasurer ;  the  pit. 

^^'  suing  it^  stated  he  was  his  successor.     If  the  deft,  deny  the 

pit.  is  successor,  he  must  do  it  by  a  plea  in  abatement. 

Const  r.  If  the  surviving  obligor  of  a  joint  bond,  be  out  of  the  State, 

Edr^67^^''     a  plea  in  abatement  is  good  in  an  action  against  the  adminisira- 

tors  of  the  deceased  obligor.     And  1  McCord,  82,  all  the 

parties  to  st  joint  contract  must  be  sued,  though  the  officer  re- 
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tiifn  non  est  inventuSf  as  to  one,  and  that  he  has  left  the  State,    Vol.  V. 
and  these  facts  appear  on  the  declaration,  a  plea  in  abatement  Ch.  176. 
for  a  nonjoinder  is  good.     But  though  only  the  names  of  the    Art.  1. 
•urtitfing  copartners  be  stated  in  the  writ,  yet  if  all  be  named       Con. 
in  the  declaration,  it  is  good,  as  the  declaration  is  an  enlarge-     *s^-v-<w/ 
tnent  of  the  original  writ.     2  Bay,  543. 

§  1 1  con.  Two  make  a  joint  promise  ;  A,  one  of  them,  Art.  3. 
tiever  having  his  domicii,  or  any  property  in  the  State  where    Con, 
sued,  a  separate  action  lies  against  the  other,  B,  and  a  judg- 2  Grecnl.  191- 
ment  against  him  in  another  State,  not  satisfied,  is  no  bar  to  an      ' 
action  against  B,  on  the  original  promise.     Both  sued  in  both 
States,  but  a  service  on  one  only,  in  each  ;  judgment  against 
the  other,  alone,  on  the  principle  in  Norcross  v.  Hallowell  and 
Whipple. 

§  21  con.     In  all  cases  of  appeals  from  the  court  of  com-*P»<*-  89-98. 
mon  pleas  to  this  court,  it  may  revise  and  correct  any  proceed- 
ings in  that  court,  when  the  defect  appears  of  record ;  even  to 
correct  its  construction  of  its  own  rules :  2.  If  that  court  de- 
prive the  deft,  of  tlie  benefit  of  his  plea  in  abatement,  he  may  luthbone  r. 
file  the  same  in  this  court,  and  the  pit.  must  answer  it.         i       Rathbone. 

§  34.     Held,  1.  The  courts  of  the  United  States  have  ju- 8  Whe»t.  642- 
risdiction  of  suits  by  or  against  executors  or  administrators,  citi-  ®^*  ^tor^JS*' 
zens  of  different  States,  lie.  though  theu-  testators  or  intestates  in  error, «. 
might  not  have  been  entitled  to  succor,  to  sue  or  liable  to  be  sued  Emory  and 
in  Uiose  courts :  2.  A  declaration  averring  that  *  J.  C.  by  his  agent  ^^^j[^^' 
A.  C.  madey*  the  note,  tac.  is  good :  3.  A  general  profert  oilet-  John  G.  Co- 
ters  testamentary,  is  sufficient,  and  if  the  deft,  would  object*to  niegyi,«nTlv- 
their  insufl5ciency,  he  must  crave  oyer,  or  that  the  pits,  are  not  w'nK^SSnm^ 
executors,  he  must  plead  in  abatement :  4.  Debt  against  an  ex- &  Comegyi, 
ecutor  is  in  the  detinet  only,  except  in  a  case  of  waste :  6.  ^®^'- 
Debt  lies  on  a  promissory  note  against  executors  :  6.  No  wager 
of  law  in  the  U.   States,  if  it  ever  existed  here :  7.  In  such 
case  not  necessary,  generally,  to  state  in  the  declaration,  the 
names  of  the  persons  composing  the  firm  :  decided  on  special 
demurrer. 

^  35.     It  is  not  necessary  to  aver  on  the  record  that  the  ^oo^***' **^ 
deft,  was  an  inhabitant  of  the  district,  or  found  therein  at  the 
time  of  serving  the  writ ;  and  where  the  deft,  appears  without 
excepting  to  the  service,  it  is  an  admission,  it  is  regular,  and  he 
waives  any  exception  he  may  have  to  it. 

9  Wheat.  637-640,  as  to  endorsed  notes.     See  ch.  187,  a. 
3,  s.  4. 

§  36.     The  joinder  of  improper  parties,  as  citizens  of  the^-^*^**  ^^ 
same  State,  iic.  will  not  affect  the  jurisdiction  of  the  circuit «.  Cftrned. 
courts  in  equity^  as  between  the  parties  properly  before  the 
courts,  if  a  decree  can  be  pronounced  as  between  the  parties 
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Vol.   V.    who  are  citizens  of  the  sarae  State ;  and  see  12  Wheat.  193* 
Ch.  176.   199,  Mallow  v.  HiDde. 

'  Jirt.  3.  ^  37.  A  feme  ede  is  sued  and  marries  pending  the  suiC. 
Cmi.  1*his  need  not  be  noticed  on  the  subsequent  proceeding  and  k 
>^-v'*w  is  improper  to  treat  the  husband  as  a  party.  But  if  a  nctaom 
RMMiverit  v.  state  Harriet  Fulton  now  Harriet  Dahj  &c.  this  is  mere  de0- 
Sz^or^FaSoii  ^"P^'^">  *o^  ^®  words  now  Harriet  Dale,  are  but  surpluiage, 
2Cowen,i6i-'^'^ugh  the  husband  is  not  a  party  on  the  record  be  is  one  in 
594.  interest,  and  on  scire  facias  may  be  one  on  record  and  subject  ta 

execution.  Hence  he  may  make  bis  affidarit,  he* 
Art.  4.  ^9  con.  If  husband  and  wife  sue  in  a  real  action  in  her  r^gbt^ 
Con.  and  pending  it  she  dies,  be  cannot  proceed  for  his  estate  by  tfas 
curtesy  J  by  stat.  1822,  ch.  186,  but  though  writ  abates,  2  GreoiL 
127,  no  cost,  the  death  being  the  act  of  Grod.  Gilm.  145,  3 
Rand.  454,  Drago  v.  Stead  b  al. 

Mass.  Act,  March  3,  1829,  provides  that  if  a  feme  sole  pit. 
&c.  marries  pencGng  the  suit,  her  husband  may  become  a  (Mrty 
on  motion. 

§  11  con.    A  person  convicted  of  felony,  and  sentenced  to 

the  State  Prison  for  life,  under  the  statute  of  1799,  b  dvSiier 

mortuus ;  hence  a  writ  of  scire  facias  issued  to  such  convict^ 

and  not  to  his  legal  representatives  or  terre-tenant  to  revive  a 

Ttm»  9.        judgment,  is  erroneous :  2.  Where  a  person  was  convicted  and 

Wool.  4  John,  sentenced  before  March  29,  1799,  he  was  not  civilitttr  mortuus^ 

Ch.  R.  ffir.     gQ  jjjg  estate  was  not  divested.     Platner  v.  Sherwood,  6  Jobn» 

Ch.  R.  118. 
Aet.  6.  ^8  con.     1  Pick.  R.  388,  Commonwealth  v.  Perkins.    He 

Con*  was  indicted  by  the  name  of  Thomas  Perkins,  Jr.  for  a  nuisr 

ance  in  gaming,  inc.  Plea  in  abatement  at  April  Term,  1822. 
Municipal  Court  that  his  name  was  Thomas  Hopkins  Perkins. 
On  general  demurrer,  held,  a  misnomer  in  the  Supreme  Court ; 
the  court  said  Junior  was  no  part  of  the  name,  but  said  there  is 
another  objection,  the  deft,  is  called  Thomas  instead  of  Thomas 
Hopkins,  Cited  5  D.  &£  E.  195  ;  attorney  general  cited  5 
Johns.  R.  84 ;  10  Mass.  R.  205 ;  1  Keb.  885,  Vin.  Abr.  Mis- 
nomer, (C.  6.)  5,  6 — for  deft.  Vin.  Abr.  Misnomer,  (C.  6.) 
1  Camp.  479;  5  D.  &  E.  195;  1  Chit.  Cr.  Law,  202;  6 
Mod.  185  :  10  Mod.  208.  However  inconvenient  the  double 
2  Cowen,  463  christian  name  is,  it  seems  it  must  be  used.  Held,  a  person 
»-  ^^'  can  have  but  one  christian  name ;  hence,  when  a  person  was 

named  Cornelius  V.  S.  Roosevelt.  Held,  no  objection  the  V. 
S.  were  omitted.  Further  cases  as  to  misnomer — 3  D.  &  £• 
61 1-660  5  10  East.  328;  11  id.  225 ;  15  id.  159  ;  1  B.  &  P. 
645.     See  Murray  v.  Hubbart,  ch.  194,  a.  4,  s.  13 ;  6  Taunt. 

115 ;  3  East,  167 ;  1  Chit.  PI.  250 ;  2  id.  458-462 ;  10  East, 

83 ;  12  Johns.  R.  154.  Redman  v.  Russell ;  3  M.  k  S.  450;^ 
1  Dnnl.  Pr,  176-237. 
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^  3d  C0fi.  Misnomer  must  be  pleaded  in  abatement,  if  the  Vol.  V. 
par^  have  opportaaity  to  do  it,  and  if  be  omits  it,  be  may  be  conr  (*■•  17<S 
eluded*  If  on  process  aeainst  A,  B  is  arrested,  B  may  imrae-  jfrf,  6. 
diamty  bave  tre^ss  ibr  nlse  imprisonment,  as  6  Cowen,  456- 
464,  JOanid  S.  Griswold  v.  Sedgwick  and  others.  Trespass, 
fidse  impriscDinem.  Ph.  was  arrested  on  process  out  of  die 
circuit  court  of  the  United  States  against  Samud  S.  Griswdd. 
Held,  the  marshal  and  solicitors  eoncemed  were  UaUe,  though 
the  person  arrested  was  the  one  intended,  and  he  was  imme- 
diately after  die  arrest,  discharged.  The  rule  stated  was  that 
if  process  against  the  body  out  of  any  court  do  not,  on  the  face 
of  it,  authorize  an  arrest,  k  is  void,  and  will  not  protect  aiqr 
person  concerned  in  the  arrest,  ev«n  the  officer  to  wliom  direct- 
ed :  2.  Otherwise  of  an  execution  against  one,  by  a  wrong 
name,  who  appears  in  the  suit,  and  omits  to  plead  the  misnomer 
in  abatement :  3.  One  superior  court  of  law  or  equiQr  does  not 
inquire  if  the  proceedings  of  another  be  irregukr  or  not.  Sev- 
eral cases  cited  by  the  courtr—Cote  v,  H^Mon  and  odiers ;  6 
]>.  &E.234;  8  East.  ^28 ;  2  Taunt.  400 ^  1  Bos.  &P.  647; 
2  Sera.  1218 ;  3  Cmnes,  267, 

^  35    con.    No  cause  of  abatement  if  the  deft's.  name  is 
qpelt  differendy  from  bis  usual  msmner  of  [mOin^  k,  if  the  two 
ways  of  spelling  have  the  same  sound.    In  the  writ  Jacob  Kiah  f  2  N.  H.  Rep. 
called  Jacob  Carrier :  six  ways  of  spelling  AHen.  657— ^MW. 

Deft,  sued  by  a  wrong  name  may  plead  it  in  abatement,  (and  J^^^^"^^^^ 
by  a  nde,  Feh.  term^  1825,  must  ever  do  it,)  after  he  has  ap-cariey;  Cb«- 
peered  and  given  notice  th^of  specially.  Many  cases  cited  ;  P^Q  v.  Cwley. 
and  also  to  shew  the  court,  where  he  moves  brfore  «PP©w^nce,2  xara^f;^^' 
w31  set  aside  the  capias^  and  after  proceedings  for  irregularity.  &c. 

Deft's.  death  in  a  real  acdon  abates  die  writ  widiout  having 
a^>eared,  and  it  cannot  be  revived  against  his  heirs ;  and  n 
so  done,  it  is  error,  &c.     The  pits,  in  error  were  defatdted  be^  I^^^M*^ff^ 
low  in  a  writ  of  right,  and  judgment  against  them  in  the  lower  heinv^  ThoMK 
court  in  Kentucky.     The  Skst  section  of  the  judiciary  act  of*"- 
1789,  ch.  20,  is  confined  to  personal  actions. 

§  11.  It  is  a  good  plea  in  abatement  of  a  wtit^  diat  the  deft.  ^j^^.  7. 
was  arrested  when  privileged  from  arrest ;  this  was  his  attend-    Can.  ' 
anee  at  a  town  meeting  as  a  voter  for  the  electors  of  President 
and  Vice  President  of  die  U*  States.  2  N.  H.  Rep.  468--<l70 ; 
Was  on  Statute,  June  23,  1813,  s.  5  ;  2  H.  Bl.  300 ;  13  Mass. 
R.  324 ;  3  Burr.  1696  ;  12  John,  178 ;  18  do.  52. 

§  2  can.  Was  a  suit  on  a  policy  of  insurance  against  the  Art.  9. 
defts.  a  corporation  created  in  Canmecticuty  brought  in  the  cir-    Can. 
cuit  court  in  JVeto  Hampshire.    The  corporation  entered  a  gen-  i^^^*  ^^' 
era!  appearance.     Held,^  thereby,  the  objection  to  the  service  ^tomlnsr 
under  tne  1  Itfc  section  of  the  judiciary  act  of  Sept.  24,   1789,  Company, 
ch.  20,  was  waived,  the  objectu)Q  nrost  have  abated  the  action 
had  it  been  pleaded  in  season. 
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Vol.  V.  Appearance  for  the  purpose  of  objecting  to  the  return  of  a 
Ch.  176.  ^f>t  >s  i^ot  a  wahrer  of  the  defect.  This  is  the  true  destma* 
Art.  9.       ^io"*     ^  Cowen,  1-13. 

dm.  If  when  a  writ  is  served  there  is  no  count  or  declaration  in 

y^^^s^'^/    *^'  ^^  ^^7  ^^  pleaded  in  abatement,  the  declaration  *  is  a  ne« 

2  Pick.  R.       cessary  part  of  the  writ,  and,  therefore,  a  plea  in  abatement 

421.  may  conclude  with  a  prayer  of  judgment  of  the  writ,'  without  h 

tliere  can  be  no  arrest  or  attachmennt ;  to  add  it  after  service  is 

to  make^  not  to  amend ;  nor  can  a  count  be  added  afterwards 

by  the  deft's.  consent  if  this  is  to  afiect  third  persons. 

11  Wheat  280     ^4  con.  Variance  between  the  writ  and  declaration  cannot 

^^-  be  taken  advantage  of  in  the  court  below,  after  plea  pleaded : 

and  quere^  whether  by  modem  practice  such  variance  can  be 

taken  advantage  of  at  all. 

^   10.   2   Pick.   R.   692-597,   Ripley,   ex'r.,   v.  Warren, 
admV.,  held,  the  test  of  a  writ  is  matter  of  form,  and  if  not  at- 
tested as  is  required  in  the  constitution,  the  defect  must  be 
pleaded  in  abatement,  and  if  not,  it  is  too  late  to  object  after 
joinder  in  demurrer.     Court  cited  3  Mass.  R.  195 ;  7  do.  2M 
-463;  16  Johns.  R.  145;  1  Caines,  R.  154;  5  Burr.  2586. 
6  Pick.  221—       ^16.  Debt :  plea  in  abatement  that  the  writ,  '  at  the  time  it 
^j^i^J^Jl^*  was  put  into  the  officer's  hands  for  service,  and  at  the  time  when 
it  was  served,  by  attaching  th^  property  of  the  said  Samuel, 
contained  no  count  or  declaration  ;  nor  was  there  any  cause  of 
action  in  any  way  or  manner  set  forth.'     Special  demurrer  to 
this  plea:  five  causes  assigned  :  plea  adjudged  good  :    plea  had 
been  better  if  it  had  only  slated  when  the  writ  was  served  : 
there  was  no  cause  of  action  contained  in  it. 
Art.  12.  §  6.  1.  If  a  person  be  sued  in  a  writ  of  entry  for  premises, 

Con.  in  which  he  claims  no  interest  whatever,  he  must  file  his  dis- 

2N.  H.  Rep.  claimer  :  2.  If  he  claims  in  them  an  estate  less  than  a  freehold, 
lienw***        he  must  plead  non  tenure^  specially. 

Jackson,  ex         §  31.   Declaimer  by  deed, — disagreement,  &fc.     Ejectment 
dem.  Ten        for  a  part  of  land  called  H.     The  pits,  deduced  title  to  an  un- 
Srwife?^;^"  divided  half  to  said  Ann,  by  descent  from  her  failier  M.  Vischer. 
Richarcb,  6     He  died  in  1793;   the  deft,  to  show  a  title  out  of  Ann,  the 
Cowcn,6n—  pit.,  gave  in  evidence  conveyance  of  the  premises,  &c.,  from 
her,  while  sole,  and  her  coheir,  Sebastian  Vischer,  to  their 
mother,  Lydia  Vischer  in  fee,  dated  March  13,  1800:    this 
proof  was  by  an  exemplified  copy  of  the  conveyance  from  the 
secretary's  office.     The  pit.  in  answer,  read  in  evidence,  an 
instrument,  dated  Oct.  13,  1824,  attached  to  the  conveyance  of 
Ann,  &c.,  to  Lydia,  and  executed  by  her,  by  which  she  certi- 
fied, that  the  conveyance  from  Ann,  &c.,  was  never  executed 
and  delivered  to  her,  or  agreed  to  be  executed  and  delivered  to 
her  by  the  grantors,  or  either  of  them ;   and  that  she  had  never 
seen  or  had  the  possession  of  it,  or  done  any  act  signifying  her 
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assent  to  take  the  estate  conveyed  by  it ;  and  she  thereby  de-    Vol.  V. 
Glared  her  dissent,  and  that  the  conveyance  was  void,  be.    Her   Qh.  176* 
said  instrument  was  acknowledged  the  12th,  and  recorded  the    Jf^r,  13. 
14th  of  October,  in  the  secretary's  office,  1824:  there  was  no       Cbn. 
other  proof  of  its  execution.     It  was  objected  to,  but  received, 
subject  to  the  opinion  of  the  court.    Verdict  for  the  pk.    Held, 
1.  A  deed  to  be  valid. must  be  delivered  and  accepted:  2. 
That  the  act  of  non  acceptance  cannot  be  sliown  by  the  written 
declaration  of  the  grantee,  especially  where  third  persons  were 
interested  in  maintaining  or  defeating  the  deed ;  but  must  be 

C roved  like  other  facts,  by  disinterested  witnesses  under  oath  : 
ence,  3.  The  mother's  certi6cate  was  of  no  avail,  die  should 
have  been  produced  as  t  witness :  4.  It  is  essential  to  a  valid 
disclaimer^  that  the  case  be  such,  that  the  estate,  or  thing  dis- 
claimed, or  disagreed  to,  or  waived,  would  pass  or  vest,  but  for 
the  disclaimer^  unless  it  be  made  an  express  condition  of  the 
grant,  that  the  grantee  shall  elect :  5.  A  deed  drawn  and  sealed, 
of  land,  but  not  delivered,  is  void,  and  not  a  case  for  disclaimer 
on  the  part  of  the  grantee:  6.  Hence,  a  written  instrument  in 
such  case  being  put  on  that  ground,  not  affecting  the  title  to 
lands  in  any  way,  is  not  an  instrument  which  can  be  acknow- 
ledged or  proved,  and  recorded  within  the  registry  act,  1  R. 
L.  369  :  7.  When  a  large  tract  of  land  is  divided  into  lots,  the 
adverse  possession  of  one  is  not  that  of  the  other.  New  trial 
granted :  sundry  cases  of  disclaimers  by  deed,  &c.,  were  cited 
by  tlie  court.  Vin.  Abr.  Disagreement,  A.  PI.  2,  and  PI.  4, 
Fl.  5.  In  these  cases,  a  grant  or  gift  to  one  in  remainder,  or 
in  his  absence,  is  goo<;i  till  he  disclaims  or  disagrees.  If  he 
agrees,  it  is  his  ab  initio  ;  but  if  he  disclaims,  it  is  never  his ;  PI. 
10 ,  so  where  four  men  were  enfeoffed,  and  seisin  was  delivered 
to  three  only,  but  in  the  name  of  all :  the  fourth  comes  and 
views  the  land,  and  bu  parol^  disagrees  to  it^  this  does  not  devest 
the  freehold  out  of  him,  but  the  tenancy  remains  in  all,  until 
disagreement  in  a  court  of  record ;  PI.  14,  PI.  18;  Vin.  Abr. 
Disclaimer,  C.  PI.  1,  2,  3,  4,  5, ;  Vin.  Abr.  Waiver,  B.  Pi.  2; 
1  Inst.  23.  In  Cruise's  Dig.  tit.  32,  Deed,  s.  1,  '  in  case  of  a 
deed  poll,  the  grantee  may  disclaim  the  estate  intended  to  be 
given  to  him^  in  which  case  no  estate  tmU  vest  in  Aim.'  See  the 
case  of  Butler  v.  Baker,  3  Coke,  25,  26,  27  ;  much  law  on 
this  subject ;  2  N.  H.  Rep.  416. 
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CHAPTER  CLXXVn. 

OfiNJEaAL  PLEADINGS,  OYER.  Itc 

^  9.  Tboagb  a  pamr  pleading  with  ^LvrottttandOf  saret  Mbh 
self,  being  concladed  m  another  fitd,  from  tramersing  the  Adt 
alleged  in  diat,  and  not  trareraed  or  denied,  but  noficed  oiH|^ 
prolutando^  yet  in  that  suit,  the  party  cannot,  by  his  proteatt^ 
don,  pat  his  adversary  to  prore  tte  bet,  but  the  court  nwut,  ftr 
the  time,  talce  it  as  admitted. 

§  9  con.  A  promises  to  deliver  specific  articles  to  B,  on  de* 
demand,  a  demand  at  A's  dweilinghouse,  in  his  absence,  1$ 
sufficient  to  charge  him  with  the  price  of  the  articles. 

What  is  reasonable  time  f  S  Oreed.  249-354:  tida  ia  a 
question  of  law. 

Where  oM  is  bound  to  perform  a  contract  on  demiiitf,  to 
demand  is  necessary  where  be  tas  disabled  bhnself  to  oerftntt: 
as  if  a  bailee  promise  to  deliver  a  watch,  on  demma^  f»  tiife 
oWn^y  bat  disables  hrmself  to  do  so  by  giving  it  up  to  a  tliM 
^rson  :  nor  b  onH  bound  to  perform  or  regard  a  demMd  nude 
6b  Sunday :  see  Sunday  in  the  index :  as  to  disabling,  kc.,  Hb^ 
(ft.  7§,a.  13,8.  llycb.  Ill,  a.  7;  case^ 

ReoionaUe  time.  A  has  a  bond  add  mortgage,  and  asaqpa 
dietn  10  B,  who  promises  to  pay  the  inon^  dole  tfaereoo,  to  -A, 
when  collected  by  due  course  of  law.  B^s  promise  h  hralttinW 
he  sufier  a  term  to  elapse,  after  the  money  isTdue,  without  suugg 
for  it,  and  especially  when  directed  by  A  to  proceed  in  the  col- 
lection. B  was  bound  to  proceed  in  reasonable  /tme,  as  no  pat^ 
ticular  time  was  appointed.  This  is  a  common  case;  die 
creditor  employs  an  attorney,  or  agent,  or  assignee,  to  collect 
his  debt,  and  pay  the  money  to  him  when  collected,  intending 
in  due  course  of  law,  and  there  is  usually  an  implied  or  express 
direction  to  proceed  in  the  collection  ;  and  there  is  an  implied, 
in  the  absence  of  an  express  promise,  by  the  attorney,  &c.,  to 
perform  in  reasonable  time,  and  if  suing,  be  necessary,  to  pro^ 
proceed  as  expeditiously  as  the  law  will  enable  him  to  do. 

^  20.  A  sold  goods  to  B,  on  condition  he  should  give  a  note 
for  the  price,  with  a  sufficient  endorser.  B  took  away  the 
goods,  without  objection  from  A ;  but  his  clerk  told  B,  that  if 
an  endorser  named  by  him,  should  not  be  satisfactory,  be  mnst 
furnish  another.  This  he  failed  to  do,  on  the  rejection  of  the 
one  named.     Held,  the  property  remained  A's. 

A  sold  goods  to  B,  on  credit,  B  agreeing  to  give  certain  bills 
of  exchange.  The  goods  were  afterwards  put  on  board  a  ves- 
sel by  B's  order,  witliout  any  objectbn  on  A's  part,  that  the 
condition  of  sale  was  not  complied  with.  Held,  A  waived,  and 
the  condition  and  the  goods  were  liable  to  attachment  as  B's 
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property.      Carlton  h  al.  v.  Sumner,  a  deputy  sheriff  who   Vol.  VI. 
attached  them  as  B's  property.    A  brought  replevin.     The   Ch.  177. 
court  observed,  that  this  case  was  settled  by  that  of  Hussey  v.     jtrt.  9« 
Thornton,  4  Mass.  R.  405.     The  facts,  said  the  court,  are  sim-        jQiofi. 
ilar, '  except  that  there  the  goods  were  not  in  fact  delivered, 
but  held  for  the  performance  of  the  condition  of  the  sale  ;  there 
the  contract  of  sale  was  complete,  and  the  goods  were  delivered 
without  any  condition  expressed  or  implied,  wherefore,  the  ven- 
dor could  not  reclaim  them.' 

§  22.  Place  of  notice,  &c.     If  an  attorney  board  in  one   ™7*  ^^* 
house,  and  keep  his  office  in  another,  when  absent  has  no  one  ^,404 

to  attend  his  office,  the  place  for  giving  him  notice  is  where  4^5^^^    .  ' 
he  boards. 

§  23.  A  note  payable  in  specific  articles,  without  mentioning  K^H?''  •'- 
day  or  place,  is,  in  law,  payable  on  demand  ;  and  a  special  de-  cwen,  516— 
fnand  is  necessary.     If  payable  in  farm  produce^  must  be  de-618. 
manded  at  the  farm  of  the  debtor ;   if  in  merchandise  or  manu- 
facturp^^  at  the  store  of  the  merchant,  or  the  shop  of  the  manu- 
facturer.    Against  the  demand  were  cited  5  Johns.  119 ;  7  id. 
461 ;  for  the  demand,  Chipm.  on  Con.  25,  28,  30,  35,  49; 
Smith  t;.  I^venworth,  1  Root  209 ;  Bach  v.  Owen,  5  D«  &  E. 
409  ;  6  Mass.  R.  453 ;  2  Bibb*s  Kentucky  Rep.  280. 

§  20.  A  plea  since  the  last  continuance  amounts  to  a  waiver  Art.  12. 
of  all  former  pleas,  and  admits  all  the  facts  in  the  declaration.    ^^^* 
1  Hayw.  96.     The  court  does  not  permit  this  plea  to  be  put 
in  at  the  trial,  without  being  satis6ed  of  the  truth  of  it.  Id. 
180.     And  may  impose  terms  on  the  party  entering. the  plea. 
Id.  364. 

^  21.  If  a  deft,  have  no  opportunity  to  plead  his  discharge 
under  the  insolvent  act,  puis  darrein  continuance^  the  court 
will  relieve  him  on  motion :  2.  The  last  continuance  is  the 
last  day  of  the  term  of  the  return  of  the  venire  facias :  3.  A 
plea  puis  darrein^  be.  cannot  be  interposed  after  a  verdict,  or 
a  relicta  and  cognovit^  given  by  the  deft.,  which  is  equivalent 
to  a  verdict  for  the  purpose  of  the  present  question.  Palmer 
V.  Hutchins,  1  Cowen,  42-44,  and  cases  cited. 

^  22.  Matter  arising  after  issue  joined  must  be  pleaded 
puts  darrein  continuance :  2.  This  rule  holds  also'in  eject- 
ment :  3.  The  sheriff's  sale  was  before  the  action  was  com- 
menced, but  his  deed  after  issue  joined.  Held,  this  deed  was 
in  evidence  on  the  general  issue,  as  it  related  back  to  the  sale, 
and  in  judgment  of  law  was  executed  at  the  time  of  the  sale, 
though  that  was  four  years  before  :  4.  When  several  acts  are 
necessary  to  constitute  a  title,  the  original  act  is  preferred  and 
to  this  the  other  arts  have  relation.  Jackson  v.  Ramsay, 
8  Cowen,  75-81.     Not  maintenance  to  complete  a  title  pen- 
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Vol.  Vl.   denie  lite.     8  Johns.  479.  Matter  arising  since  the  last  contin- 

Cb.  177.  nance  must  be  pleaded,  putt,  &c.     Cited  Bui.  N.  P.  309; 

An.   12.    1   Selw.  N.  P.  147;  1  Chir.  PI.  632,635;  Tid.  773;  6 

Con.      Bac.  Abr.  477,  6th  ed. ;   3  Bl.  Com.  317;  11  Johns.  434; 

13  id.  157 ;   3  Caines  R.  173 ;   2  Chit.  PI.  677  ;    2  DudL 

622.     So  in  ejectment.   7  Johns.  194;  19  id.  l68.     As  to 

relation  back^  the  main  point,  Jackson  v.  Cntlin,  2  Johns.  R. 

248;  8  id.  479-520;  2  Caines  R.  61  ;  1  Johns.  Gas.  85; 

2  East,  256;  I  Johns.  Cas.  81,  85;  3  Caines  Cas.  362; 

4  Johns.  R.  234. 

ynHrwrni*  %  3^*  Trespass  for  mesne  profits.    Held,  1.  A  plea  rati, 

Peer.  4  Cow-   tec.  may  in  general  be  pleaded,  tliough  not  veiified  by  amda- 

•"'  *W-4aD.    yj^ .  2.  The  deft,  may  enter  a  rule  of  course  to  amend  such 

plea  as  in  other  cases :  3.  So  he  may  enter  a  rule  of  coarse 

to  reply,  or  that  the  ph.  be  nonsuited  :  4.  Under  such  rule  to 

amend  bis  plea,  the  deft,  may  alter,  so  as  to  modify,  or  vary 

entirely  the  ground  of  defence,  taken  by  bis  original  plea. 

The  court  saw  no  objection  to  all  this,  though  twelve  auihoiv 

ties  were  cited  to  the  contra.    This  is  one  instance  amoog 

thousands  to  show  how  to  little  purpose  a  doaen  autboritiea  or 

cases  may  be  cited  in  the  present  state  of  our  law  books* 
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PLEAS  IN  BAR. 


Art.  13.         ^  H*  And  as  the   assignment  of  dower  need   not  be  by 
Con.  deed  or  instrument  in  writing,  hence  need  not  be  pleaded 

to  be  so  made.     1  Pick.  R.  189-191,  Conant  v.  Little. 

^  12.  But  the  party  has  no  view  in  Massachusetts,  as  is 
allowed  in  England.  No  writ  of  view  here  sued  out.  See 
Mass.  Stat.  1807,  c.  140,  s.  8,  also. 

Art.  14.  ^  1  con.  19  Johns.  325,  how  tenant  gives  notice.  2  Cow- 
Con,  en,  594,  595  :  one  claiming  in  opposition  to  the  tenant's  title 
cannot  be  admitted  deft,  with  him  in  ejectment.  P.  585 :  to 
entitle  liie  tenant  to  enter  into  a  special  consent  rule  in  eject- 
ment, as  tenant  in  common,  he  must,  at  least,  swear  he  claims 
as  tenant  in  common  ;  that  he  believes  the  action  will  involve 
a  question  between  tenants  in  common,  is  not  sufficient.  So, 
p.  595,  if  the  tenant  claim  a  part  as  one  tenant  in  common 
and  B  claims  the  wbofc,  his  claim  is  hostile  to  the  tenant's 
title,  hence  B  cannot  be  so  admitted,  596,  597.  Cases  of 
practice,  be.  in  ejectment,  2  Cowen,  602-604,  in  notes,  &c 

t  Cowen»  ase.     Where  two  tenants  are  sued  Jointly  in  ejectment,  the  con- 
sent rule  must  be  in  tlie  name  of  both.    Several  demises  add- 

1^  ed,  paying  costs,  it  appearing  the  lessors  bad  a  subsisting  title. 
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1  Cowen,  134  :  the  landlord  will  not  be  permitted  to  de-   Vou.  VI. 
fendeldne;  nor  till  the  tenont  refuses  or  neglects  to  appear,  Ch.  178. 
and  this  is  to  be  stated  in  the  affidavit  for  the  motion  admitted     Art.  14. 
to  defend  jointly  ;  and  19  Johns.  R.  325  ;  and  1  Cowen,  134       Cwi» 
-136.    Pages  138, 139,  where  the  court  will  order  the  second     v^*v^^^ 
ejectment  stayed  till  costs  be  paid   in  the  first,  as  if  the  same 
title  to  the  same  premises  being  in  question  in  the  second  as 
in  the  first  suit,  and  between   parties  or  privies  io  the  first. 
Done  on  motion,  also,  pages  140,  141. 

^  2  con.  Confession  of  lease  entry  and  ouster,  in  eject- 
ment, extends  only  to  an  entry  to  complete  the  title  of  an  ac- 
tion ;  but  not  to  an  entrv  necessary  to  revest  the  possession. 
I  Har.  fe  Mc  H.  273,  Hoh  v.  Smith. 

Ejectment  is  almost  the  only  action  for  trying  title  to  lands 
in  Pennsylvania.  I  Dall.  67.  Lies  only  for  things  whereof 
the  sheriff  can  deliver  possession.  2  Yeates,  331.     Nor,  it  '  ' 

seems,  to  recover  a  legacy  charged  on  land.  4  Serg.  &  R. 
509.  No  other  plea  in  ejectment  than  not  guilty  can  be 
pleaded.  3  Serg.  &  R.  409.  Need  not  plead  the  act  of  limi- 
tations. Id.  Statutes,  March  21,  1806,  and  April  13^  1807, 
respect  ejectment.  Id.  Pit.  recovers  on  the  strength  of  his 
own  title.  3  Serg.  &  R.  288.  May  recover  part  sued  for. 
6  Binn.  36. 

^  7  con.  This  was  a  writ  of  entry.  The  demandant  counts  on  2  Pick.  R.  887 
her  own  seisin,  within  thirty  years,  of  the  whdie,  and  disseisin  ^^^^^*^ 
by  the  tenant.  Plea,  ntd  disseisin.  She  proved  title  to  a 
sixth  part,  as  one  of  six  heirs  of  Jos.  Dewey,  and  recovered 
the  sixth  part ;  also  held,  if  she  had  proved  seisin  of  the 
whole,  and  had  not  proved  her  title  to  a  part,  she  must  have 
recovered  the  whole,  the  tenant  showing  no  title.  The  tenant 
might  have  pleaded  in  abatenient,  the  pit.  was  tenant  in  com- 
mon. As  he  did  not,  he  could  not  avail  himself  of  it,  with- 
out showing  title,  '  which  he  might  do  by  disclaiming  to  hold 
otherwise  than  as  tenant  in  common,  as  provided  in  statute 
1795,  c.  75.'  Second  point  as  to  part,  the  demandant  may 
recover  less,  but  never  more  than  he  declares  for.  (See  the 
word  Part  in  the  index,  several  cases.)  The  court  cited 
Ablett  V.  Skinner,  cited  above ;  2  Rol.  Abr.  719,  704,  eject- 
ment for  a  messuage  a  part  may  be  recovered.  So  where 
Snrt  of  a  building  is  a  nusance.  Id.  (and  Commonwealth  v. 
fanning.)  So  Guy  v.  Rand,  Cro.  Eliz.  13,  and  Goodwin  v. 
Blackmail,  3  Liv.  334.  If  the  pit.  sue  for  the  whole,  and 
prove  title  to  a  fourth  part,  ihis  he  recovers.  Cooper  v. 
Frankling,  2  Rolle's  R.  385 ;  Denn  v.  Purvis  b  al.  1  Burr. 
326.  No  difTeeence  between  ejectment  and  writ  of  entry  ia 
our  practice,  .  . 
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Vol.  VI.        A  declaration  id  ejec(inent»  stating  that  ibe  lessor  joiotljr 

Cr.  its*  And  severally  demised,  is  supported  by  proving  a  teaaney  ja 

ArU  14.   common ;  3  Litt.  266,  and  1  Hawks,  469,  tenants  in  ooinmoo 

Cw^*      may  recover  on  a  joint  demise.  .t 

w^»v«w^        Judgment  in  ejectment  for  the  term,  damages  and  coats 

Mltehel «.       cannot  be  revived  by  %txTt  fadoi  against  the  lieirs  alone,  the 

Smith,  1  Litt.  p^^^g]  representatives  must  be  made  defts.,  also  sumnag 

parties,  6cc.     . 
Waterhoute  «.     Mert  possesior^  sued  in  ejectment,  is  not  allowed  to  go  talo 
^^^^''*^°*  evidence  to*  show  a  mesne  conveyance,  under  which  the  pit. 
^^  ^claims,  was  forged.    The  conveyance  being  proved  and  la- 

corded. 

1  Rand.  SS8-       ^15  con.  A  demise  being  laid  in  ejectment  before  the  titfe 

'^  of  the  lessor  of  the  pit.  accrued  cannot  be  taken  advanlago 

after  issue  joined  :  2.  In  Virginia  the  record  of  an  actioa  qS 

ejectmenjt  is  not  conclusive  evidence  of  the  date  of  the  da* 

mise,  in  an  action  for  mesne  profitif  though  conclusive  as  1p 

the  title  :  3.  Land  revested  in  the  State  (or  non  paymeot  of 

quit  rents,  cannot  be  taken  up  as  waste  and  unappropriaiad 

land,  on  a  land  office  treasury  warrant,  but  may  be  acquired 

by  petition. 

4  Serf.  8i  R.       A  ph.  -in  ejectment,  under  the  acts  of  1806,  1807,  majr  re- 

ISO.  cover  nominal  damages  and  full  costs,  though  pending  the  aa-> 

tion  he  has  conveyed  the  title  to  a  third  person.     By.  the  act 

of  April  13,  1807,  two  verdicts  in  ejectment  on  the  same  aide 

and  judgment  thereon  are  conclusive. 

Before  trial  the  pit.  may  amend  his  declaration,  by  enlarg- 
ing the  term,  or  adding  a  new  demise,  paying  costs.  lion  f . 
Burtis,  18  Johns.  R.  510. 

Where  the  deft,  means  to  defend,  as  tenant  in  common  with 
the  pit's,  lessors,  on  the  ground  there  has  been  no  ouster  of 
the  cotenant,  he  must  apply  to  the  court,  on  affidavit,  for 
leave  to  enter  into  the  consent  rule,  specially  stipulating  to  con- 

ijolTis  Johns  '^'^  ^^'^  ®"^  ^^^'Tf  ^"'y»  "^  ouster^  unless  an  actual  ouster  of 
R.  308.  the  lessors  should  be  proved  at  the  trial. 

J.<ck8on  o.  When  the  lessor's  title  for  life  ends  before  the  trial  of  the 

Drnvenport,  IS  cause,  the  pit.,  though  he  cannot  turn  Uie  deft,  out  of  posses- 

Jonns.  K.  295.    •  '  '  i     •         •  ^i  i  i      ■  • 

sion,  IS  entitled  to  judgment  so  as  to  enable  him  to  recover 
the  mesne  profits^  but  with  a  perpetual  stay  of  the  writ  of  pos- 
session. 

^  24.  In  South  Carolina  the  legislature  in  February  1791, 
provided  for  trying  titles  in  trespass,  in  which  the  parties  are 
named,  in  all  the  proceedings ;  and  declared  this  action  shouM 
be  as  effectual  to  try  titles  to  lands  as  the  former  action  of 
ejectment  had  been ;  that  the  jury  should  have  power  to  aasess 
damages,  for  atesiie  profits,  in  the  same  tfction ;  «e4  IW  Uie 
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fAi^a*  entering  jiidgmrat,  on  any  verdict  in  bis  favor,  he  sllould,    Vol.  Vt. 
in  addition  to  bis  damages,  bave  a  writ  of  possession.     In  all  Ch.  176* 
otber  respects  to  have  the  same  effect  as  a  recovery  would    Art.  14. 
bave  in  tbe  former  action  of  ejectment.     If  the  pit.  fail  in  his       Cotl. 
first  action,  he  may  bave  a  second,  if  commenced  in  two  years^    v^^v^i/ 
There  must  be  some  ir^ury ;  ph.  may  go  on  all  iiis  titles  and    * 
recover  on  one.     If  he  has  title,  entry  gives  sufficient  posses- 
sion, but  if  be  relies  wholly  on  possession,  this  must  be  a  po$- 
iessio  pedis.     Possession  of  part,  is  of  all  the  title  covers.    *1 
Nott.  &  McCord,  357-369:  2  Bay,  115-421-474;  1   Mc 
Gord,  466;  1  Nott.  &  McCord,  207-2 lQ-869-381. 

^  25.  How  adverse  possession  is  confined.  Ejectment  forj^cksonv. 
one  acre  and  one  half  acre  of  land.  Held,  1.  The  defence  Woociruflf  & 
of  twenty  years*  possession  to  countervail  a  legal  title,  must  be  ^^J^J.^J' 
supported  by  twenty  years'  actual  occupancy,  or  a  substantial 
ioclosure  of  the  premises  by  the  deft.,  or  by  him  or  those 
through  whom  be  derives  title:  2.  A  cultivation  of  part  of 
tbe  premises  with  a  claim  of  title  to  the  whole  for  that  time, 
will  not  constitute  a  defence,  beyond  the  portion  actually  im- 
proved :  3.  Even  where  such  possession  is  under  a  deed,  a 
paper  title  for  a  large  tract,  as  783  acres,  and  only  two  acres 
improved,  with  a  claim  of  title  to  the  whole,  the  adverse  pos- 
session is  confined  to  the  actual  improvement^  the  two  acres  : 
4.  The  doctrine  of  the  constructive  possession  of  lands,  by 
tbe  cultivation  of  a  part^  claiming  the  whole  under  a  deed, 
does  not  apply  to  large  tracts  of  land  not  purchased  for  actual 
cultivation :  5.  It  is  applicable,  in  general,  to  a  single  farm  or 
lot  of  land  only,  purchased  for  actual  cuhivation  :  6.  A  con- 
structive adverse  possession,  must  be  founded  on  a  deed,  or 
paper  title,  thougb  such  title  need  not  be  a  rightful  one.  This 
case  differs  from  some  in  Maine,  as  may  be  seen  in  different 
paru  of  this  work.  Ch.  178,  a.  23,  s.  21 ;  ch.  178,  a.  14,  J//!'^^-^, 
generally  ;  ch.  104,  a.  4.  40— 8j5. 

§  26.  Ejectment  for  certain  lots  in  Rochester.  Decided,  l,jack80D«. 
An  objection  cannot  be  made  at  the  bar,  that  the  pit.  failed  at  Collins,  8 
the  trial  to  make  out  a  title,  unless  it  was  previously  made  at  ^^*°*^"^' 
tbe  trial :  2.  A  claiming  under  a  judgment  debtor's  deed,  has 
not  such  adverse  possession  as  will  avoid  a  conveyance  execut- 
ed by  a  purchaser  under  an  execution  on  the  jiKlgmeiU :  3. 
If  the  levy  be  made  before  the  sheriff  goes  out  of  office,  his 
deputy  may  complete  it  afterwards,  by  sale  and  conveyance  : 
4.  A  dep«ity  sheriff  who  is  pit.  in,  or  assignee  of,  a  judgment, 
may  purchase  under  an  execution,  thereon  directed  to  bis 
principal.     This  case  is  not  within  tbe  statute,  1  R.  L.  506, 
forbidding  officers  who  sell  to  be  purchasers. 

^14  can.   How  the  fifty  years  are  computed  on  ^  {{*  8, 
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Vol.  VI.  ch.  2,  s.  3.    In  ibis  writ  of  intrusion  hj  a  romakideniMii,  m 

Ca*  198.  reversioner!  after  a  life  estate,  the  demandant  miisl  allege  eidl 

Art.  16.    count  on  an  aetual  leifui,  had  bjr  the  person  creating  the  file 

Coa.      estate,  and  bis  taking  eipleif  and  the  fifty  years  aUoimi  bjr 

^^v*^     SAid  statute  for  bringing  the  actioni  is  reckoned  froni  bta  aeMiit 

not  from  the  death  of  the  tenant  for  life,  or  iSrom  the  oanl- 

mencement  of  the  adverse  seisin.     The  length  of  aJwerwe  poe^ 

session  had  debarred  the  pit.  in  ejectment  and  obliged  faim .  le 

resort  to  one  of  the  ancient  remediea  of  the  comaioQ  lea^ 

The  second  tenant  for  life  bad  been  dead  but  forty  years^be* 

fore  the  bill  was  filed  in  1814.    The  first  tenant  for  life, 

janiin  Widdowson,  died  in  1752;  who  was  seised  in  fee 

21,  1751,  and  settled  the  estate  on  himself  for  life;  (Us  heir 

the  pit.)  then  on  Elizabeth  Robinaoh  for  Bfe,  &c.;  ahe  entered 

in  1762,  and  took  possession.    She  surrendered,  &c*t  17M^ 

and  died  in  November  1774 ;  but  she  sufibred  a  recoveijt  eal 

then  by  will  disposed  of  the  estate  to  the  person  under 

the  defts.  claimed.    The  pit.  is  the  remainderman  in  fet^ 

der  the  settlement  of  1751 .    The  word  prsdeeeiter  in  the  aolt 

applies  only  to  a  corporation,  so  not  to  E.  Robineon  ;  then  thi 

seisin  meant,  is  tbat  of  the  ancutor  who  died  above  fifty  yeeta 

before  the  remainderinan  sued.  '  Observed  he  did  not  ciaioi  ea 

Aejr,  hence  not  in  relation  to  an  aneettort  and  die  pit.  added 

ih^^  W. iljg  ^^^  began  to  rtm  from  the  death  of  E.  Robinson,  when 

WiddowMQ  «.  the  adverse  possession  commenced  ;  but  the  master  of  the 

HaifingtoD.     Rolls  decided  as  above. 

^  16.  1.  Entry  in  the  quibus  on  the  pits,  on  seisin  for  life. 
Summon  D  to  answer  to  P,  in  a  plea  of  land,  wherein  he  de- 
mands against  the  said  D,  forty  acres  of  land  in  ■  »■  ^  bounded 
— ,  with  the  appurtenances,  whereof  the  said  D,  unjustly,  and 
without  judgment,  disseised  him  the  said  P,  within  thirty  years 
now  last  past ;  whereupon  the  said  P,  says  that  he  was  seiaed 
of  the  demanded  premises,  with  the  appurtenances  iu  bis  de* 
oiesne,  as  of  freehold  within  thirty  years  now  last  past,  by 
taking  the  profits  thereof  to  tbo  value  $20  by  the  year,  and 
the  said  D  disseised  him  thereof,  and  still  unjustly  witiiholds 
the  same. 

§  19.  2.  Entiy  in  the  quibus  by  the  heir  on  his  fathev's 
seisin.  As  above  to  appurtenances  which  the  said  P,  claims 
to  be  his  right  and  inheritance,  and  whereof  the  said  D,  un- 
justly and  without  judgment  disseised  A  B,  father  of  the  said 
P,  whose  heir  he  is,  within  thirty  years  now  last  past,  where- 
upon he  says  the  said  A  B,  father  of  the  said  P,  whoso  heir 
he  is,  was  seised  of  the  said  ■   ■,  with  the  appurtenances 

in  his  demesne,  as  of  fee  and  rights  within  thirty  years  now 
last  |M8tf  by  taking,  &c.,  as  above,  and  the  said  D  thereof^ 
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disseised  him,  and  from  the  said  A  B,  the  right  descended  to  Vol.  VI. 
the  said  P,  who  liow  demaods  the  same  as  son  and  heir  of  Ch.  178. 
the  said  A  B,  and  the  said  D  unjustly  withholds  the  same.        Jlrt,  15. 

3.  Entry  in  the  ^tiifri^  by  a  minister  on  his  predecessors'       Cmi, 
seisin. 

^  20.  Summon  D,  to  answer  to  P,  minister  of  the  parish 
of  ■ ,  in  a  pica,  as  above,  to  appurtenances  which  he' 

claims  to  be  the  right  of  the  said  parish  of ;  whereof, 

the  said  D,  unjustly,  and  without  judgment,  disseised  one  A  B, 
Itle  minister  of  the  said  parish,  whose  successor  the  said  P  is, 
within  thirty  years  now  last  past.    Whereupon  the  said  P  says 

that  the  said  A  B,  late  minister  of  the  said  parish  of , 

whose  successor  he  is,  was  seised  of  the  said  in  his  de- 
mesne, as  of  fee  in  right  of  the  said  parish,  within  thirty  years, 
Ac;  taking,  &c.,  and  thereof  the  said  D  disseised  him; 
and  from  the  eaid  A  B,  the  right  came  to  the  said  P,  who  de- 
manded the  same  as  his  successor,  in  right  of  said  parish. 
But  the  said  D,  still  unjustly  withholds  the  same.  These  writs 
of  entry  are  but  little  used  except  in  Massachusetts  and  Maine. 
Not  in  England  till  near  a  century  after  the  conquest,  and 
have  long  been  there  disused,  except  in  a  very  few  cases. 
Numerous  are  the  forms  of  these  writs  in  the  register  and  old 
boolis.  Generally  short  and  technical,  suited  to  almost  every 
case  of  freehold  and  fee  simple,  and  excluding  the  absurd 
trial  by  battle. 

^  21.  A  writ  of  entry  lies  to  recover  possession  of' a  store,  2  N.H.  R«p. 
though  standing  on  the  land  of  a  third  person  :  2.  If  the  ten-^* 
ant  plead  the  general  issue  to  this  writ,  he  thereby  admits  his 
possession  of  the  demanded  premises  under  claim  of  title,  p.  167. 
If  two  pits,  jointly  sue  this  writ,  and  one  only  proves  a. title, 
the  tenant  mus^  have  judgment ;  and  to  disprove  the  demand-  p-  ^2. 
ant's  seisin,  the  tenant,  in  this  action,  may  gfve  evidence  of  a 
title  in  a  third  person.     The  demandant,  Bailey,  claimed  un- 
der the  deed  of  Giles  Richards,  of  1803.    The  tenant,  March, 
proved  Richards  sold  all  his  interest  in  1 797,  to  one  under 
whom  the  tenant  claimed  ;  but  he  acquired  his  title  after  the  BaOey  v. 
action  was  commenced,  to  which  there  was  some  olnection.      March. 

^  9  con.  This  was  a  writ  of  entry  on  the  seisin  of  the  pit's,  j^^.  17. 
intestate  as  in  fee  and  in  mortgage,  by  means  of  a  deed  from       Con. 
the  tenant,  dated  June  1,  1804,  and  a  defeasance  from  the  sicklbrd  v. 
intestate,  of  the  same  date,  with  a  condition  the  deed  should  I>«nicli. 
be  void  on  payment  of  $1083  in  three  years.     The  tenant 
pleaded  the  general  issue ;  also  specially  that  the  defeasance 
was  never  executed  by  the  intestate.     At  the  trial,  February 
term,  1819,  the  deed  and  signature  of  the  defeasance  were 
duly  proved ;  but  the  subscribing  witness  to  the  defeasance 

VOL.  IX.  68 
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Vol.  VI.  farther  testified  that  the  defeasaoce  had  nerer  been  in  tbe 

Ch.  178.  tenant's  possessipni  and  by  express  agreement  of  tbe  jpartiee 

Art.  17.   never  was  to  be  delivered  to  the  tenant,  unless  he  perwnMd 

Con.      'the  condition.    Both  parties  wished  that  if  the  money  was  not 

\^^sr^    paid  at  the  time  stipulated  the  deed  should  not  become  a 

mortgage ;  hence  the  intestate  deposited  the  defeasance  with 

the  witness,  till  the  expiration  of  the  three  years,  whm  die 

money,  not  having  been  paid,  tbe  defeasance  was  retumed  lo 

the  pit.    Judgment  for  the  tenant.    Held,  1,  an  adm'z.  may 

sustain  a  writ  ofentry  to  fisreclose  a  mortgage  to  ber  intestatir. 

3.  If  the  writings  were  a  mortgage  or  not,  was  properly  aelikd 

on  common  law  principles.    3.  The  said  defeasance  did  not 

.    render  the  deed  a  mortgage,  as  the  defeasance  did  not  take 

efiect.    4.  A  qiecial  mm  ui  fmctum  is  an  unoeceisaiy  plea, 

and  when  the  pit.  does  not  count  on  a  mortgage,  the  queslioo 

if  his  title  is  or  is  not  by  a  mortgage,  can  idways  be  raised 

by  a  plea  or  a  suggestion,  alleging  his  title  is  only  hf  mor^pge, 

and  to  this  the  pit.  will  demur  or  take  issue. 

Art.  19,       ^4  eeii.  No  interest  is  chargeable  on  monies  advanced  to 

Con.      a  child  by  his  parent ;  for  the  true  notion  of  an  advancesBibt 

17  Man.  R.    is  a  giving  by  anticipation  the  whole  or  a  part  of  what  it  b 

Mi,  ssa.        supposed  a  child  will  be  entitled  to  on  tbe  death  of  the  peieet 

or  party  making  the  advancement.    It  cannot  be  viewed  aa.a 

debt  on  interest. 

Abt.  32.       ^  3  CM%.  Former  judgment  how  proved.  When  tbe  judgment 

Con.      in  one  action  is  to  be  tbe  ground  of  another,  the  identity  of 

tbe  cause  of  action  may  be  averred  and  proved  by  other  than 

record  evidence,  or  by  parol.     A  gives  B  a  covenant  to  pay 

the  amount  of  a  judgment  that  may  be  recovered  against  him 

in  a  certain  case,  not  exceeding  $1500.     A  judgment  is  re- 

3  Pick.  410—  covered  against  B  for  $2000  and  more.     A  is  held  to  pay 

SSl'?^*'     B  only  tbe  $1500,  and  interest  from  the  time.     This  sum  is 

ThompMo.      demanded  of  him  or  from  the  service  of  B's  writ  on  him. 

Art.  23.       ^15  con.  If  land  be  recovered  in  ejectment,  and  the  deft. 

Con.      goes  into  chancery  to  obtain  compensation  for  improvemenlB, 

1  Rand.  B8—  he  will  not  succeed  if  he  had  notice  of  the  pit's,  title  when  be 

made  tbe  improvements.    In  the  ejectment  the  phs.  recovered 

on  an  adverse  possession  of  twenty  years  and  more. 

Morrif  IlTi^'     a  purchaser  who  is  evicted,  is  not  entitled  to  compensation 

V.  Tineli.       for  improvements,  unless  the  owner  has  been  guilty  of  fraud, 

by  permitting  such  improvements  without  giving  notice  to  the 

possessor,  or  of  gross  laches  in  asserting  his  claim  after  he  is 

apprised  of  it. 

Art.  24.       ^  2  con.  If  the  heir  of  the  disseisee  bring  his  writ  of  entry 

Con.       against  the  desseisor,  this  is  a  writ  of  eutry  in  the  quibue^  and 

was  given  by  sUt.  West.  I,  c.  47,  Reg.  s.  339 ;  3  Reeves'  Hist 

33.     Some  extend  it  no  further. 
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^  6  eon.  This  act  was  extended  to  A,  holding  lands  under   Vol.  VI. 
a  title  he  conceived  to  be  good,  though  bad  in  fact ;  and  be-  Ch.  178. 
ing  evicted,  he  was  allowed  the  benefit  of  the  betterment  act,    Jlrt.  25. 
he  being  in  fact  entered  without  title,  and  held  by  possession       Can: 
and  improFement.     Deft,  in  pleading,  adds,  he  and  those  un-   v^-v**^/ 
der  whom  he  claims,  have  been  in  actual  possession  of  — ^  17  Mmb.  R. 
for  six  years  and  more  before  suing  out  the  pit's,  writ,  and  '^* 
have  greatly  increased  the  value  thereof,  by  virtue  of  the 
buildings  and  improvements  made  by  them,  be. ;  prays  the 
jur}",  if  they  find  for  the  ph.,  may  inquire,  and  by  their  verdict 
ascertain  the  increased  value  of  the  said  tenement,  by  reason 
of  the  buildings  and  improvements  made  thereon  by  the  <Jcft.  J^^"*'-®®— 
and  those  under  whom  he  claims.     The  pit.  prays,  if  the  jury  NorooM     ^ 
find  the  increased  value  by,  &c.,  may  also  by  their  verdict  i  Oreenl.  809- 
ascertain  what  would  have  been  the  value  thereof  if  no  build- Ull^^J^"?**^* 
ings  or  improvements  had  been  made  thereon  by,  &c.    See  art.  a  Oreenl.'852- 
23,  s.  15,  Improvements,     Act  applies  to  tenants  in  common.  ^^^ 

^  10  con.  South  Carolina.  An  uninterrupted  possession 
and  occupation  of  land  for  five  years  after  the  right  accrues, 
will  give  a  good  title  to  it  against  a  grant.  All  persons  claim- 
ing after  that  time  will  be  barred,  except  infants  feme  coverts ; 
these  are  allowed  five  years  after  of  age,  be. ;  and  no  claim 
to  land  is  good  but  by  a  suit  at  law.  Act  February,  1788, 
1  Bay,  875 ;  2  do.  399, 429,  487.  The  maxim  nullum  tempus 
applies  to  the  State.  Const.  R.  Tread.  Ed.  135  ;  1  McCord, 
139,  279,  555.  Act  applies  to  a  judgment  creditor  in  regard 
to  a  bona  fide  purchaser,  2  Bay,  339.  The  five  years' possession 
must  be  actual,  constant,  adverse,  and  notorious,  to  give  title. 
1  Nott &  McCord,  408 ;  2  Nott  &  McCord,  41 7, 578 ;  1  McCord, 
279 ;  Const.  Rep.  Tread.  Ed.  329.    See  ch.  179,  a.  19,  s.  27. 

§  24.  Estates  in  tail  limited^  ^c.  Held,  an  adverse  possession  •  ^"J-  ^ 
of  twenty  years  against  the  tenant  in  tail  bars  the  entry  of  the  an,  Marttn- 
issue  under  the  21  Jam.  1,  c.  16.     The  general  court  held dtle •.Troup 
not  barred.     Its  judgment  reversed  in  the  court  of  appeals,  "^  ^^  ®" 
June  T.  1796.     By  devise  in  1677,  Richard  Webb  and  John 
Webb  became  seised  in  tail  of  a  tract  of  land  called  Bedford* 
By  deed  of  partition,  July  25,  1710,  R.  Webb  became  seised 
of  the  west  moiety.     The  same  day,  by  deed  of  bargain  and 
sale,  sold  his  said  moiety  to  John  Wilson,  and  died  May  10, 
1719,  without  issue  of  his  body,  leaving  John  Webb  2d.,  his 
nephew  and  heir,  14  years  old.     Wilson  bargained  and  sold 
to  John  Knowles;  his  child  and  sole  heiress  was  Mary  Knowles. 
She  devised  to  her  daughters  Sarah,  Elizabeth,  and  Margaret, 
the  defts.     They,  and  those  under  whom  they  claim,  held  the 
sole,  exclusive,  and  adverse  seisin  of  said  west  moiety  from 
July  25, 1710,  until  the  entry  of  the  lessors  of  the  ph.,  July  1, 
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Vol.  VI.  1782,  without  ady  claim  or  interruption  by  said  lessors,  or  those 
Ch.  178.  under  whom  they  claimed.  There  was  a  special  verdict  in 
Art,  25.  ejectment.  The  question  made  was,  '  whether  every  issue 
Con.  in  tail,  having  a  new  title,  is  allowed  20  years  to  bring  an 
v^^v"^^  ejectment;'  and  if  the  ancestor,  by  his  laches,  suffer  himself 
to  be  barred,  will  that  affect  the  issue  in  tail?'  Pit*  cited 
32  H.  8,  c.  2,  as  to  forraedon,  and  21  Jam.  1,  c.  16,  includ- 
ing the  formedon  in  descender.  In  arguing  for  the  defts.» 
great  stress  was  laid  on  the  lessors  of  the  pit.  having  lost  their 
right  of  entry  in  ejectment^  and  their  right  of  possessum. 
\greed  the  first  tenant  in  tail  was  barred,  as  he  did  not  enter 
in  twenty  years  after  his  right  to  enter  accrued ;  hence  argued 
all  his  issue  was  barred,  and  that  if  each  had  a  right  of  entry, 
as  on  a  new  title  in  him,  it  might  be  ad  infinitum.  But  did 
not  the  makers  of  the  statute  de  donis^  niean  this  ad  injiniimm 
if  the  issue  so  continued?  Yet  the  21  Jam.  1,  might  defeat 
this  meaning ;  and  the  question  was,  did  it  ?  Pinckney,  coun- 
sel for.  the  deft.,  in  the  court  of  appeals,  admitted,  and  truly, 
that  the  statute  de  donis  perpetuated  the  estate  by  descent,  in 
the  issue  performam  doni^  as  long  as  it  should  continue.  Of 
course  he  admitted  it  so  continued,  until  defeated  by  later 
statutes  or  inventions  to  dock  the  entail.  He  also  admitted 
the  issue  may  recover  m  formedon  when  it  cannot  in  gedment. 
His  point  here  was  the  issue  in  tail,  has-  the  estate  solely,  by 
heirship^  and  when  21  Jam.  1,  was  enacted,  his  ancestor  could 
by  fine  recover  and  bar  his  issue.  Hence  it  ceased  to  be 
secured  by  the  statute  de  donis;  this  was  true,  21  Jam.  1; 
so  said  P.,  the  issue  in  tail,  is  within  the  words,  '  and  their 
heirs'  in  21  Jam.  1 ;  and  the  formedon  in  descender  is  his 
highest  action  ;  his  writ  of  right  barred  after  twenty  years. 

It  may  be  observed,  that  neither  court  gave  any  reasons ; 

nor  in  the  report  does  any  counsel  appear  for  the  pit.  in  the 

court  of  appeals.     Mr   Pinckney,  in  47  pages,  found  some 

decisions  on  old  statutes,  as  18  E.  1,  c.  4;  27  E.  1,  c.  11; 

1  R.  3,  c.  7;  4  H.  7,  c.  24;  26  H. 8 ;  32  H.  8,  c.  2;  10  and  11 

W.  3,  c.  14,  &.C.,  that  seemed  to  include  heirs  in  tail,  bnt 

none  on  21  Jam.  1,  c.  16,  that  had  any  bearing  on  the  pomt 

first  above  stated. 

Art.  33.  §11  ^<^^'  Assumpsit  for  use  and  occupation  of  a  house  and 

Con.         lot  in  Troy.     The  deft's.  wife  entered  Sept.   1819,  with  the 

Bradley  v.       pit's,  consent  to  hold  it  free  of  rent,  without  limitatkHi  of  time, 

en  lisl-asr"  ^^^  ^ng^pn?  to  pay  the  ground  rent,  $6  25,  due  to  Vander- 

heyden.    To  this  the  deft,  assented,  and  paid  it  up  to  May  1, 

1822.     Oct.  26,  1820,  the  ph.  gave  notice  to  the  deft,  and  his 

wife  to  quit  within  thi'ee  months  fi-om  that  time ;  proof  the  pie- 
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mwes  were  worth,  in  fact,  from  $100  to  $140  a  year.    Pit.    Vol.  IV. 
%  claimed  rent  accordingly  for  the  time  after  the  notice  expired.    Ch.  178* 
So  the  judge  charged  the  juiy,  holding  the  notice  to  quit  suffi*    ^rt.  33* 
cient.    Verdict  for  $137.    Deft,  excepted  to  the  judge's  deci-       Chn* 
sion.     New  trial  granted ,  and  held,  1.  A  tenancy  at  wiU  is 
held  to  be  a  tenancy  from  year  to  year  merc^  for  the  purpose 
of  notice  to  quit :  2.  Three  months'  notice  terminates  this  ten- 
ancy ;  and  it  seems  after  this,  the  lessor  may  have  trespass : 
but,  3.  In  such  case,  where  the  holding  Js  at  a  stated  rent,  as 
here,  $6  25.     The  notice  turns  the  tenancy  at  will  into  a  ten- 
ancy ^om  year  to  year^  running  from  the  expiration  of  the  three 
'months'  notice  :  4.  This  imposes  the  necessity  of  six  monUft' 
notice  to  quit  ending  on  a  day  in  the  year  agreeing  with  the 
end  of  the  three  months'  notice  in  order  to  warrant  an  eject- 
ment :  and  5.  The  holding  over  from  year  to  year  is  at  the 
former  rent ;  here  I  think  was  the  error  above :  6.  Where  the  ten- 
ants hold  over  after  such  notice  without  any  new  stipulation,  the 
law  implies  an  agreement  that  it-  be  at  the  former  rent:  admit- 
ted where  the  holding  over  is  of  the  iome  former  tenancy,  be- 
cause U$  terms  pass  over  with  it  as  if  A  be  my  tenant  for  a  year, 
and  he  holds  over,  the  tenancy  and  the  terms  of  it  pass  together, 
Ae  iermi  as  annexed  to  the  tenancy.   But  the  case  is  very  d^er^ 
ent  when  the  first  term  aereed  is  one  thing  as  a  tenancy  at  willj 
to  which  here  the  ground  rent,  $6  25,  was  annexed  ;  and  the 
second  term  is  a  different  thing,  as  a  term  yrom  year  to  year,  on 
what  princijde  do  the  terms  of  the  first  tenancy  become  annex- 
ed to  the  second  tenancy,  so  difi^ent,  resultme  from  a  new  and 
different  agreement  expressed  or  implied  of  the  parties.     It 
seems  obvious  whoi  the  first  tenancy  at  will  ceased  to  exist,  the      *  ' 
terms  of  it  ceased  to  exist  also ;  and  when  a  second  and  new 
tenancy,  as  from  year  to  year,  was  so  agreed,  the  understanding 
of  the  parties,  and  so  the  law  annexed  new  and  reasonabte 
terms  to  thi^  new  tenancy,  that  is  a  reasonable  rent ;  so  the 
judge   below  was  right ;  the  authorities  for  the  new  trial  cited 
by  the  court,  did  not  apply  to  this  peculiar  case.     ID.  &  E. 
159-163.     The  first  tenancy  itseff  was  contmued  over.     7 
Johns.  R.  4 — 5,  was  a  case  of  waste  and  trespass  therefor,  on 
the  ground  the  tenant  at  wHl^  by  his  waste,  had  terminated  his 
estate.     5  D.  &&  £.  477,  Doe  v.  Bell,  is  the  same  as  1  D.  & 
£.  159,  Ssc.     As  to  15  Johns.  R.  505,  it  was  not  decided  as 
applying. 

§  13  coH.  A  tenant  holding  under  r  parol  lease  is  tenant  at 
will  on  Mass.  Act,  1783,  cb.  37.  Qufir^  if  he  be  entitled  to  no- 
tice to  quit ;  if  he  is,  notice  must  be  regulated  by  the  terms  of  the 
contract,  as  where  the  letting  is  by  the  months  a  month's  notice 
is  sufficient.  This  was  a  writ  of  entry  sur  disseisin.  Plea  nul  i/if-  79 .  Cdttfai «. 
seisin.    The  pit.  had  sued  for  rent  at  $7  a  month  and  recov-  Lunt. 
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Vol.  VI.  ered  ;  die  court  thought  this  was  sufficient  evidence  the  tenant 
Ch.  178.  held  from  month  to  month ;  hence  a  month's  notice  Was  suffi- 
Jlrt.  33.  cient,  and  as  he  acknowledged,  he  was  requested  two  months 
C(m,  before  sued,  to  remove,  he  had  sufficient  judgment  against  him. 
^^^-^^«w/  It  does  not  seem  yet  to  be  settled  in  Massachusetts  whether  a 
tenant  at  will  is  entitled  to  notice  to  quit  or  not ;  if  zny  natice,  it 
must  be  reasonable  notice  only ;  for  if  for  any  certain  /tme,  as  six 
months,  three  months,  or  one  month,  be.  it  is  obvious  he  would 
not  be  tenant  at  mll^  for  if  three  months'  notice,  for  instance,  and 
notice  to  quit  be  given  in  him  in  one  hour  after,  be  would,  of 
course,  be  tenant  for  three  months  from  the  time  of  the  notice 
given ;  as  till  the  expiration  of  the  three  months,  he  would  be 
immoveable  in  any  manner ;  and  it  is  obvious  that  the  reasomsh 
hie  notice  if  necessary  at  all,  must  be  according  to  circumstan- 
.ces.  A  tenant  at  will  of  a  wharf,  for  instance,  when  he  is  not 
using  it,  may  conveniendy  quit  on  a  few  minutes  nodce.  Not 
so  a  tenant  at  will  on  a  large  farm  in  the  season  of  raising  his 
crops,  be.  It  is  thought  by  some  to  be  a  hard  case  that  a  ten- 
ant at  will  must  quit  without  previoiis  nodce.  It  may  be  ob- 
served it  is  his  own  choice  to  be  a  tenant  at  will.  He  cannot 
be  turned  out  by  force,  and  if,  when  ordered  out,  he  does  not 
move,  he  is  only  subject  to  an  acdon  and  costs,  or  to  be  moved 
without  violence.  A  man  who  eives  his  note  to  pay  on  demand^ 
is  immediately  liable  to  an  action  and  costs,  even  without  any 
nodce  or  demand.  However  unprepared  to  pay  he  may  be, 
yet  such  notes  are  daily  given.  This  only  is  poved,  men  mast 
•  be  careful  in  making  their  contracts ;  though  1  think  reasonable 
nodce  is  best,  I  see,  if  not  required,  no  greater  hardship  in  this 
than  in  scores  of  other  cases  in  which  men,  by  their  own  negli- 
gence in  making  their  contracts,  or  in  their  neglect  to  make 
them,  or  careless  conduct,  subject  themselves  to  inconve- 
niences. 

§  14.  Pennsylvania,     JVotice  to  quit  must  be  given.     1.  In 
case  of  a  lease  for  a  year,  and  from  year  to  year,  as  long  as 
both   parties  please ;  so  if  the  lease  be  to  one  to  hold  dur- 
ing the  lessor's  pleasure ;  but  where  it  is  to  expire  at  a  day  cer- 
tain, notice  to  quit  is  not  necessary,  and  without  it  the  lessor 
may  maintain  ejectment.     But  if  the  lessor  permit  the  lessee  to 
hold  over  a  number  of  years  after  the  lease  is  expired,  he  must 
Bedford  ©.  Mc  g've  nodce  to  quit.     Where  there  is  a  lease  from  year  to  year, 
Elkerren,  2     notice  to  quit  must  be  given  three  months  before  the  expiration 
Serg.&R.49-^  fA^  year^  and  if  not  given  the  moment  another  year  begins, 
1  Binn.  S84.    the  lessee  holds  to  the  end  of  it. 

If  the  lease  be  for  a  year,  and  the  lessee 'is  allowed  to  hokf 
over,  from  year  to  year,  nodce  to  quit,  given  the  first  month  of 
5  Serg.  &  R.    a  new  year  is  illegal,  lessee  holds  for  that  year. 


GENERAL  PLEAS  IN  BAR.  643 

Vol.  VI. 
CHAPTER  CLXXIX.  Ch.  179. 

GENERAL  PLEAS  IN  BAR.  A»T.  1. 

Can* 

^  3.  Where  the  condition  of  a  bond  contains  several  par-     ^^^n^>^ 
licular  matters,  the  obligor  cannot  plead  performance  generally, 
Init  must  shew  how  he  has  performed  each  part.     Reynolds  v, 
Terrance,  1  Const.  Rep.  125. 

§  14.  IndebiUUui  aasumj^ik  for  work,  and  a  quantum  meruit,  stonv,  Rasad, 
Plea  that  there  was  a  special  agreement,  and  that  the  pit.  bad  ^  Cooit.  I&p. 
violated  it,  concluded  to  the  country,  and  the  pit.  joined  issue. 
Held,  the  plea  and  issue  precluded  the  deft,  from  excepting  to 
the  declaration. 

§  9.  If  a  minor  and  a  person  of  age  give  a  note,  botb  must  Art.  8. 
be  sued,  as  the  minor's  note  is  only  voidable  and  not  void.  The    Con. 
pit.  stated  was  a  mtnor,  and  so  he  sued  the  other  alone.     Cited  ^j^*  ^'^ 
Gouch  V.  Parsons,  and  many  cases. 

1  Pick.  R.  600-602,  Woodward  «.  A.  W.  &  H.  Newhall. 
Action  on  a  joint  contract.  One  deft,  pleaded  infancy.  Held,  the 
ph.  might  enter  a  no2Ze  prosequi  against  him,  and  proceed  against 
the  other  deft. 

§  15.  For  the  purpose  of  pleading  infancy ^  a  plea  of  pay-iHtr.  &J. 
ment  may  be  withdrawn  at  the  trial.  ^^* 

§  24.  Evans  v.  Norris,  1  Hayw.  411,  an  account  against  *        j^ 
the  pit.  is  not  admissible  in  evidence  under  the  plea  o{  payment,    q' 

§  2.  8  Wheat.  675-681,  Siglar,  fac.  administrators,  phs.  in  a  \e 
error  v.  Haywood,  State  treasurer  of  North  Carolina.  Held,  r>  * 
an  executor  or  administrator  is  not  liable  to  a  Judgment  beyond 
the  assets  to  be  administered,  unless  he  pleads  a  false  plea  :  2. 
If  he  fail  to  support  his  plea  of  pUne  administravitf  it  is  not 
necessarily  a  false  plea  within  his  own  knowledge  ;  and  if  it  be 
found  against  him,  the  verdict  ought  to  find  the  amount  of  assets 
tmadministered,  and  the  deft,  is  liable  for  that  sum  only :  3. 
Then  the  judgment  is  de  bonis  testatoris.  Ch,  29,  a.  4,  s.  17  ; 
a.  16,  s.  31. 

§  19  con.  Such  act  in  another  State  in  which  the  contract  ^\ji7,  19, 
was  made,  and  all  parties  were  resident  and  citizens,  is  no  bar    (^, 
to  an  action  in  this  State  on  a  promissory  note  there  made.  p.  n  Mass.  R, 
180.     The  act  runs  not  against  a   foreign  creditor  who  has  an  s^M. 
agent  here. 

^21  con.  By  the  act  of  limitations  of  TennesseCy  of  1797,  a  9  WbeEi.  Mi- 
possession  of  seven  years  protects  only  when  held  under  agrant  wJik^^r^^ 
or  under  mesne  convejances  which  connect  it  with  a  grant.    A  Tunier' 
void  deed  is  not  such  a  grant ;  and  1  Wheat.  476.     Same  prin- 
ciple, 11  Wheat.  325-332. 

^  33  con.  Guy  brought  detinue  to  recover  sundry  slaves. 
Pleas,  non  detinet  and  the  Tennessee  act  of  limitations  of 


5U  PLGADtNQS. 

.  Toil.  VI.  three  years,  Stc.     Issue  ou  the  nmi  deiinei.    On  the  other 

Cb.  179.   plea  a  replication  on  the  saving  clause.     Held,  the  term  *  be- 

Art.  lO«    yond  seas,'  in  the  saving  clauses  of  a  atatute  of  limitatioost 

Com.       are  to  be  construed  as  equivfilent  to  without  the  Uanto  ^  the 

N^^v^-^w/    SuUtf  where  the  statute  ie  enacted.  .  Lfanitatioos  aa  tojdaives 

in  Virginia  and  Tennessee    ph»  of  Virginia,  deft,  of  Ti 

see — qudtrt.     11  Wheat.  S61«»374,  Shelby  and  othent 

cutors  of  Shelby,  pits,  in  error,  e.  Guy.   7  Wheat*  M& 

eWKtat  am.     ^  ^  ^^*   Story,  J.,  in  giving  the  opinion  of  the  ceort, 

said,  *  We  think,  therefore,  that  the  true  and  safe  <eoiiffae  is  Id 

abide  by  the  rule  of  law,  which,  after  a  hpse  of  timet  ^ 

preitime  payment  of  a  debt,  surrender  of  a  deed,  and  exAn 

snishment  of  a  trust,  where  circumstances  may  reeennMy 

justify  it.    The  doctrine  in  Hilhry  ti.  Waller,  1^  Ve^  981* 

366,,  meets  our  entire  approbation.'    The  ground  hero  is  ^re- 

iwiwtion. 

a  Bng.  k  R.       Though  trusts  are  not  stricti  v  wJthfai  die  statute  of  limha- 

^'i*  tions,  yet  equity  adopts  the  principles  of  the  statnte. 

B^  twent^onejears*  possession  of  land  a  r^A<  egf  pose^- 
tion  IS  acquired.  Sufficient  for  (Zejfeiiee  also  whereoo  ieracie 
er  f»  ^'ectment.  5  Serg.  &&  R.  240.  Circumslancea  majT 
.  prove^  m  law  or  equity,  the  deft's.  possession  has  not  been 
adverte.  2  Serg.  ti  K.  527.  And  if  be  bold  under.  A  he  aqr 
■  prove  A's  posaession  advent^  to  make  out  twentyoae  jeanu 
5  Serg.  Ie  R.  254. 

Residence  is  not  necessary  to  constitute  advene  ^possession. 
May  be  by  inclosing  and  cultivating.  3  Serg.  &  R.  291, 
Johnson  v.  Irvin;  1  Serg.  Si  R.  Ill  ;  4  do.  315-346.  A 
citizen  of  South  Carolina  is  not  a  person  heyond  Jtn,  bo. 
Ward  o.  Hallam,  s.  33. 
12  Whett  6S6  ^  37.  An  acknowledgment  of  the  debt  by  the  peraoodl 
"^^'  representative  of  the  origioal  debtor,  deceased,  will  not  talce 

the  case  out  of  the  statute  of  limitations. 


CHAPTER  CLXXX. 

R£PLICATION. 


.  1. 


^6  con.  Defects  in  a  replication  ought  to  be  specially  de* 
f)^^  *  murred  to.  1  Mc  Cord,  568.  Must  answer  the  whole  plea ; 
therefore,  when,  in  an  injunction  bond,  the  condition  was,  the 
deft.  '  prosecute  his  suit,  or  abide  the  decree  of  the  court,* 
and  he  pleaded  performance  of  the  condition,  and  the  pit.  as* 
signed  one  breach,  to  wit,  that  the  deft,  did  not  prosecute  his 
suit  to  effect,  the  replication   was  held  bad  on  demurrer* 
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Const.  Rep.  Tread.  Ed.  126,  Reynolds  v.  Torrence.    In  this   Vol.  VI. 
cllse,  too,  the  plea  was  bad,  for  when  the  condition  of  a  bond  Oh.  180. 
consists  of  several  parts,  the  obligor  must  show  how  he  has    Jlrt,  \. 
performed  each  particular  part.  Id.  Con. 

^  25.  To  an  action  on  an  injunction  bond  conditioned  to 
prosecute  the  bill  to  effect,  or  abide  by  the  decree  of  the 
court,  the  deft,  pleaded  performance,  and  the  ph.,  in  his  re- 
plication, assigned  only  one  breach,  namely,  that  the  deft,  did 
not  prosecute  his  suit  to  effect.  Demurrer  to  the  replication,  j  q^^^^  ^^ 
and  adjudged  bad.  The  condition  was  in  the  alternative  to  125. 
perform,  or  to  abide,  &c.  The  condition  was  performed  by  the 
deft,  if  he  did  either,  and  the  bond  not  forfeited.  As  the 
pit.  only  negatived  the  performance,  he  left  an  implication 
the  deft,  fulfilled  the  other  part,  so  no  forfeiture  at  all. 

%  1  con.  3  Pick.  388,  389,  Merry  v.  Gay.     In  an  action  Art.  3. 
of  covenant,  a  plea  of  non  est  factum  may  be  joined  with  a    Con* 
plea  of  payment. 

§  5.  All  motions  for  leave  to  plead  double  must  be  made,  2  Bay.  407. 
ifli  the  circuit  court,  sedente  cttria,  and  not  before  a  judge,  at 
his  chambers,  nor  in  the  court  of  appeals.     A  motion  to  plead 
double,  as  non  demiiity  and  '  no  rent  in  arrear,'  may  be  grant- 
ed at  any  time  in  the  discretion  of  the  court,  so  as  not  to  sur- 1  Mc  Cord,  12. 
prise  the  pit. 

^  6.  The  filing  of  consistent  double  pleas,  so  far  as  their  2  Mc  Cord, 
merits  are  concerned,  is  a  mere  motion  of  course,  requiring  148. 
only  counsel's  signing. 

§  9  con.  4  Pick.  137,  138.     To  declare  on  a  lease  and  Art.  4. 
reply  a  parol  agreement  is  a  departure.  Con. 

^  4  con.  A  frivolous  demurrer  is  in  fraud  of  the  ninth  rule  Art.  6. 
of  April  term,  1796,  declaring  a  cause  at  issue,  after  twenty    Con. 
days,  and  though  served  within  the  time,  will  not  be  cause  for^*'*y  *• 
setting  aside  an  inquest:  2.  If  it  be  plain,  from  the  nature  of|  Cowen,'l54- 
the  pleadings,  which  plea  the  replication  is  intended  to  answer,  165. 
this  is  certain  enough,  without  expressly  pointing  out  the  plea 
intended  by  the  numerical  order,  or  any  other  way.    As  there 
was  an  affidavit  of  merits,  the  motion  to  set  aside  the  inquest 
was  granted  on  the  usual  terms.     Seech.  1 63,  s.  23,  con- 
nected with  that. 

A  plea  is  not  set  aside  merely  because  ^ro/oti*.     Nor  can  DavUic.  Ad- 
the  pit.  treat  it  as  a  nullity,  and  enter  a  rule  of  course  for  }^' *  ^"^"* 
judgment,  as  by  default,  or  confession  by  nil  dicit.     The  deft, 
has  a  right  to  retain  it  on  the  record,  and  have  it  passed  upon, 
with  a  view  to  bring  a  writ  of  error. 

^  2  con.  An  action  brought  in  the  name  of  A.  B.,  cashier  Art.  8. 
of  a  certain  bank,  is  an  action  by  A.  B.,  individually^  and  the   Con. 
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Vol.  IV.   words  cashier^  be.  are  surplusage ;  iind  a  corporation  can  on- 
Ch.  180.  ly  sue  by  the  name  and  style  given  it  by  law. 

Art^  11.       ^  23«  Of  a  specialty;  it  need  not  be  made  where  it  has 
Can.       been  pleaded,  and  remains  in  another  court,  or  io  the  same 

v^rv^^  court  in  another  action,  such  former  proftrt  being  averred. 
2  Bibb,  330.  Nor  where  it  is  in  the  possession  of  the  ad- 
verse party.  3  Bibb,  8.  To  ah  action  on  a  covenant  for  tbe 
conveyance  of  land,  the  deft,  pleads  a  tender  of  a  deed,  ac- 
cording to  the  true  intent  and  meaning  of  die  covenant.  He 
must  make  a  proftrt  of  tbe  deed.  1  Bibb,  283. 
Art.  12.         Aaumpnt  for  use  and  occupation.     Plea,  that  after  the 

Con.  cause  of  action  accrued  and  before  the  suit,  the  deft,  deliver- 
ed to  tlie  pit.  certain  goods  in  satisfaction  of  the  promises  in 
the  declaration,  and  the  pit.  accepted  them  in  satisfaction. 
This  plea  being  in  every  respect  false,  the  court  allowed  the 
pit.  to  sign  judgment  for  want  of  a  plea.  1  Bam.  dt  Crea. 
286.  See  Practice,  ch.  194,  a.  1,  s.  19.  False  plea  not  set 
aside,  unless  intended  artfully  to  draw  the  pit.  into  special 
pleadings  to  his  disadvantage,  &lc.  4  Cowen,  47, 48  ;  2  B.  ^ 
A.  197,  777. 


CHAPTER  CLXXXI. 

LEMUKRERS. 


Art.  1.  ^  2  coii^   1.  On  demurrer  the  party  who  commits  the  first 

Con.  substantial  fault  in  pleading  shall  have  judgment  against  him : 

2.  This  was  an  action  of  assumpsit  on  a  policy  of  insurance, 
founded  mainly  on  the  clause  that  respected  the  ship's  being 
rotten.     In  this  clause  it  is  provided,  '  that  if  the  vessel,  upon 
a  regular  survey,  shall   be   thereby  declared   unseaworthy  b) 
reason  of  her  being  unsound  or  rotten,  or  incapable  of  pro- 
secuting her  voyage  on  account  of  her  being  unsound  or  rot- 
ten, then  the   assurers  shall  not  be  bound   to  pay  their  sub- 
scriptions on  the  policy  : '  3.  A  plea  bad  in  substance  is  not 
'om.  Dig.       aided  by  the   replication  :  4.  In  declaring  on  a  contract  well 
M.  1.  2.*— 8     stated  in  the  first  count,  it  need  not  be  repeated  in  the  after 
Coke,  120.— 2  counts  in  the  same  declaration,  but  it  is  enough  to  declare  that 
j^JJjj^^Jgj""^^ it  is  the  same  as  is  stated  in  first  count:  5.  A  survey  on  a 
vessel  according  to  said   rotten  clause  is  properly  made  within 
a  reasonable  time  after  the  vessel  arrives  at  her  |K)rt  of  desti- 
nation :  it  need  not  be  made  before  :  6.  In  pleading  such  a 
survey,  it  is  enough  to  state  it  was  regular.     If  the  assured 
has  a  right  to  object  to  circumstances  of  impeachment,  it  be- 
lone;s  to  him  to  state  them  :  7.  An  averment,  the  ship  was,  by 
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such  survey,  declared  unseaworthy,  by  reason  of  being  rotten,    Vol.  IV. 
is  sufficient  within  the  rotten  clause  ;  so  far  the  plea  specially   Ch.  181. 
pleading  the  ship  was  rotten  was  good :  but  8.  An  averment.     Art.  1. 
the  ship  was  found  by  the  survey  to  be  in  a  very  bad  and'roU       Cofi. 
ten  condition  is  not  good.     It  implies  a  mixed  cause  of  unsea-     ^^^r^""*^ 
wprtiiiness,  whereas  the  plea  ought  to  show  clearly  that  the  ^ 

unseaworthiness  arose  from  the  rottenness  only^  to  make  a  bar 
flat  and  complete,  within  the  said  rotten  clause,  so  tliis  plea 
was  bad  in  substance,  and  not  aided  by  the  pit's,  replication : 
9.  The  deft,  need  not  state  in  his  plea  matter  that  properly 
comes  from  the  pit.  The  survey  is  the  act  of  the  assured :  20  Johoa.  923, 
the  assurers  are  not  parties  to  it,  so  not  answerable  for  any  4  Johns.  R. 
defjpcts  there  may  be  in  it :  10.  The  plea  stated  a  survey  made  ^*^' 
at  Cadiz,  and  the  replication  traversed  that  the  survey  was 
made  at  Cadiz,  or  dsewhere^  so  this  replication  was  bad  oh 
special  demurrer :  11 .  The  issue  must  be  as  broad  as  the 
traverse ;  a  rejoinder  as  broad  as  such  replication  would  be  a 
departure  from  the  plea.  Griswold  &  al.  v.  National  In$. 
Co.  of  the  city  of  New  York,  3  Cowen,  96-120.  Ip  thi? 
case  there  were  three  special  counts  on  the  policy,  on  the  prin- 
ciple above.  The  fourth,  the  usual  money  counts  consQli$iat- 
ed  into  one.  The  policy  stated  in  each  count  contained  said 
rotten  clause.  The  policy  in  the  second  and  third  counts  wap 
stated  thus, '  for  the  same  voyage,  and  upon  the  same  sqbj^qt 
matter  of  insurance,  and  upon  the  sanie  terms  and  stipul|i- 
tions,  and  containing  therein,  to  the  same  effect,  as  in  the  s^iil 
policy  of  insurance  in  the  said  first  count  of  this  declaration, 
as  above  mentioned,'  &c. 

It  is  to  be  inferred  from  all  the  pleadings  and  decisions  in 
this  cause,  that  these  said  counts  were  considered  as  good. 
Pleas  to  the  first,  second,  and  fourth  counts,  the  general  i^sue. 
To  the  first  and  second  counts,  a  regular  survey  on  the  vessel, 
stating  when  And  where,  8z;c.  on  which  survey  she  was  declar- 
ed unseaworthy  by  reason  of  her  being  rotten.  To  the  first 
count  alone,  a  regular  survey  on  the  vessel,  upon  and  imme- 
diately after  her  arrival  at  Cadiz,  to  wit,  on  the  Idth  October, 
1819,  by  which  she  was  found  to  be  in  a  very  bad  and  rotten 
condition^  and  that  to  make  her  seaworthy  would  amount  to 
f  5000,  or  upwards,  according  to  the  report  of  Thomas  Hill, 
one  of  the  surveyors,  a  ship  carpenter,  and  that  it  was  the 
firm  opinion  of  the  surveyors  it  would  be  best  for  all  parties 
concerned  in  the  ship,  that  she  should  be  condemned.  To 
the  second  count  alone,  the  same,  omitting  the  report  of  the 
ship  carpenter.  To  the  third  count,  a  non  assumpsit^  as  to 
the  general  average,  and  as  to  the  residue  a  survey  in  the 
same  form  as  the  last  mentioned  plea  to  the  second  count. 
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Vol.  VI.  Replication — to  the  second  plea^  which  covered  the  first  and 
Cb.  181.  second  counts,  that  the  ship  arrived  at  Cadiz  Septeaiber  15| 
Art.  1.  1819,  and  after  the  expiration  of  at  least  fifteen  days,1o  wit. 
Can.  on  the  11th  of  October,  1819,  a  survey  on  the  vessel,  by 
which  it  was  found  that  the  stern  frame  had  apparently  work- 
ed  the  wooding  ends  under  the  counter,  open,  and  the  ship 
making  a  great  deal  of  water  ;  that  after  the  ezpiratioa  of  at 
least  nineteen  days,  and  not  sooner,  to  wit,  on  the  15th  of 
October,  1819,  a  second  survey,  $upplemental  to  the  first  to 
ascertain  the  expense  of  the  repairs  reported  by  the  first  sur- 
vey, by  which  survey  it  was  found,  as  stated  in  the  third  plea, 
with  an  averment,  that  the  second  survey  is  the  same  as  the 
ono  mentioned  in  the  second  plea ;  that  the  survey  was  not 
ordered  by  a  court  of  admiralty  or  other  competent  jurisdic- 
tion, that  the  surveyors  were  not  sworn  according  to  maritime 
law  and  usage ;  that  it  was  not  a  regular  survey  within  the 
policy  ;  and  concluded  with  a  formal  traverse,  that  this  sur- 
vey, or  any  other,  had  upon  the  ship  at  Cadiz,  or  eZsetaiere, 
found  the  vessel  unseaworthy  by  reason  of  her  being  rotten, 
in  manner  and  form,  &cc.  To  the  third  plea  the  same,  omit- 
ting the  traverse.  To  the  fourth  plea  the  same,  except  con- 
cluding with  a  traverse,  that  the  survey,  mentioned  in  the 
fourth  plea,  was  of  any  other  tenor  and  effect  than  in  the 
plication  set  out ;  as  to  the  residue  of  the  fifth  plea,  the 
as  in  the  fourth.  Special  demurrer  to  each  of  the  repfa'ca- 
tions,  assigning  the  following  causes  to  the  replication  to  the 
second  plea:  1.  The  traverse  seeks  to  put  in  issue  matters 
not  in  the  plea :  2.  It  is  double  and  multifarious  :  3.  No  apt 
and  proper  issue  can  be  taken  upon  the  traverse  :  4.  The 
traverse  tenders  an  issue  on  matters  contained  in  the  induce- 
ment :  5.  In  other  respects  double,  uncertain,  &c. 

II.  To  the  replication  to  the  third  plea,  1.  It  does  not  tra- 
verse or  avoid  the  matters  contained  in  the  plea,  except  by 
inference  and  legal  construction :  2.  It  is  evasive,  uncertain, 
not  issuable,  and  argumentative,  in  alleging  that  the  surveys 
were  made,  one  at  least  fifteen  and  the  other  at  least  nineteeo 
days  after  the  arrival  of  the  ship  :  3.  It  is  double  and  multi- 
farious,  seeking  to  put  in  issue  distinct  and  independent  facts 
thus  :  1.  That  the  second  sur\'ey  was  not  had  by  the  order  of 
the  court  of  admiralty,  or  other  competent  authority  :  2.  Sur- 
veyors not  sworn  :  3.  Not  a  regular  survey  within  the  meaning 
of  the  policy  :  4.  That  there  was  another  survey  of  October 
lllh  :  5.  That  the  one  of  the  15th  was  supplemental  to  the 
other :  6.  In  other  respects  double,  uncertain,  &lc. 

HI.  To  the  replication  to  the  fourth  plea  :  1.  The  traverse 
seeks  to  put  in  issue  the  matters  contained  in  the  inducement : 
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2.  It  contains  only  matter  of  legal  inference  and  construction,  Vol.  VI. 
arising  out,  of  the  inducement :  3.  No  apt  or  proper  issue  can  Ch.  181. 
be  taken  on  it^  4.  It  is  in  other  respects  uncertain,  &c.  Jbi*  1. 

IV.  To  the  replication  to  the  residue  of  the  fifth  plea,  the  Con, 
same  causes  as  to  the  residue  of  the  fourtli  plea.  Joinder  in  s^^s^^-^^ 
demurrer  to  each  separately.  May  term,  1823,  J.  Wells  for 
defts.,  argued  in  support  of  the  demurrers,  and  G.  Griffith 
and  T.  A.  Emmett,  for  the  pits.,  at  great  length,  and  cited 
numerous  authorities.  The  decision  as  above.  I  have  thus 
noticed  this  cause  some  what  at  large,  not  only  on  account  of 
the  matter  in  it,  but  also  for  the  novelty  of  the  pleadings  in  an 
American  insurance  cause.  Judgment  for  the  defts.  on  their 
demurrer  to  the  replication  to  the  second  plea,  (Cadiz  and 
elsewhere)  with  leave  to  the  pits,  to  amend,  paying  costs,  and 
judgment  for  the  pits,  on  the  replications  to  the  other  pleas. 
This  case  is  a  very  useful  one,  so  far  as  many  authorities  are 
aptly  applied  to  a  number  of  points  in  special  pleadings,  and 
especially  in  regard  to  special  demurrers. 

^14.^  Kentucky  the  practice  is,  if  the  deft,  demur  to  the  decla-  Art.  4. 
ration,  and  at  the  same  time  files  pleas  io  bar,  for  the  court  first  Can. 
to  dispose  of  the  demurrer,  before  touching  the  pleas.  So,  3  ^  ^^  ^* 
Bibb,  497,  the  practice  is,  where  a  party  has  demurred  to  the 
pleadings,  and  the  demurrer  is  overruled,  to  permit  the  de- 
murrer to  be  withdrawn,  and  issue  to  be  taken  on  the  fact ;  and, 
4  Bibb,  27,  a  demurrer  brings  the  whole  pleadings  before  the 
court,  and  judgment  must  be  given  against  him  who  committed 
the  first  fault :  Hard.  508:  if^a  partnerdiip  sue,  and  omit  to 
name  all  the  partners,  this  is  only  cause  of  special  demurrer  or 
plea  in  abatement,  and  cannot  be  taken  advantage  of  in  arrest 
of  judgment :  3  Marsh.  492 ;  where,  in  a  note,  the  deft's  name 
is  spelt  as  it  is  vulgarly  pronounced,  and  in  the  petition  it  is 
properly  spelt,  this  is  no  cause  of  demurrer ;  3  Marsh.  557, 
Gray  v.  Coren ;  a  deft,  pleads  two  pleas,  one  traversing  the 
pit's,  action  in  totOy  the  other  in  part  only.  On  overruling  a  de- 
murrer to  the  declaration,  it  is  irregular  to  give  judgment  against 
the  deft.,  for  that  part  of  the  demand  not  answered,  till  the  issue 
is  tried  on  the  other  plea,  and  then  only  one  judgment  is  to  be 
entered :  3  Marsh.  612  :  on  overruling  the  pit  s.  demurrer,  judg- 
ment is  to  be  entered  for  the  deft.,  unless  the  pit  withdraw  his 
demurrer,  and  files  a  valid  replication.  Demurrers  to  evidence 
see  3  Marsh.  277-337 ;  1  Lilt.  349  :  3  Marsh.  158 :  on  sus- 
taining a  demurrer  to  a  plea  in  bar,  a  respondeas  ouster  is  not 
necessary :  these  pleas  appear,  as  do  the  pleadings  in  Kentucky, 
generally,  to  be  the  work  of  good  pleaders. 

§  15.  If  there  be  a  demurrer  to  one  plea,  and  issue  onCun^joo^r. 
another,  the  parties  must  be  prepared  to  try  the  .issue,  though n^^' 
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Vol.  VL     the  demurrer  be  uuder  the  consideration  of  t)ie  court|  on  a  lor- 

Ch.  181.    mer  argument :  a  material  fact  was  omitted  in  the  plea4ffigSf 

Abt.  4.     the  court  allowed  a  demurrer  to  the  plea  to  be  witbdrawiis  and 

Con.        a  replication  to  be  filed  ;  id.  138  :  A  general  deipounper  mffpaha 

^^^s^^-^    the  fact,  a  special  demurrer  does  not :  1  Ha^.  364,  Daviaop 

V.  Mull :  After  a  demurrer  to  a  declaration  is  argued,  it  majr 

be  amended  on  payment  of  costs.     1  Carolina  Law  Rep.  47S. 

1  Mc  Cord  ^  ^^*  ^  variance  between  the  writ  and  declaratipD  may  be 
211.  '  taken  advantage  of  by  special  demurrer,  and  need  not  be  plead- 
id.  S07.          ed  in  abatement :  is  not  in  arrest  ofjudgment. 

2  Cowen»  612,     ^17.  In  trespass  aeainst  a  sheri£[,  for  an  act  done  1^  him  m 

virtue  of  his  office,  he  pleaded  the  general  isssue,  and  two 
special  pleas ;  to  which  tlie  ph.  replied  ;  and  there  was  a  de- 
murrer to  the  replications,  and  a  verdict  for  the  sheriff  on  the 
general  issue.  Held,  the  demurrers  could  not  afterwards  be 
argued,  and  the  deft,  had  his  double  costs :  2.  Where  there 
are  several  pleas,  and  some  of  them  end  in  issues  at  law,  and 
some  to  an  issue  in  fact,  the  pit.  may  first  argue  the  demurrer, 
or  try  the  issue  of  facts  at  his  election.  After  a  verdict  against 
the  pk.,  his  demuri'er  can  avail  him  nothing,  for  the  court  must 
^  see  on  the  whole  record,  judgment  must  be  for  the  deft.,  for 
whom  the  verdict  is  found. 

Several  issues  at  law,  joined  at  different  tim^  in  the  same 
cause,  its  order  on  the  calendar  is  determined  by  the  date  of 
the  issue. 

fdL^fc  d  *^"'  ^  ^^'  •M?^«'»<  ^^  '*«  ^^<>^^  record.  The  defts.  pleaded 
ex'n.  4  Cow-  ^^^  distinct  pleas :  neither,  alone  a  defence,  thoueh^oocb  to- 
en,  424, 426.    gether  would  be.     Ph.  should  have  demurred,  but  did  not,  but 

replied  separately,  and  went  to  trial.     Pleas  found  for  the  defts. 

Judgment  for  them  on  the  whole  record,  as  on  it^  the  cause  wis 

with  them.     No  cases  cited  :   probably  none  to  be  found  on 

pleadings. 


CHAPTER  CLXXXII. 

TRIALS. 


Art.  3.  ^  ^  ^^^*  ^^  Mass.  R.  220.    If  one  serve  as  a  juror  in  the 

Q^^^         federal  courts  within  three  years,  he  is  not  returnable  as  a  juror 

in  the  State  courts;  statute  1807,  ch.  139,  s.  5. 

1  Pick.  R.  196.     If  a  constable,  in  his  return,  omit  to  state  the  day  he  summoq- 

ed  the  jurors,  but  they  appear  and  answer,  and  it  appears  they 

were  timely  summoned,  they  may  he  sworn,  and  he  allowed  to 

amend  his  return,  paying  costs  for  bringing  him  in. 

Aht.  4.  '^  1  ^^^'  Btit  die  discharge  of  the  jury  from  giving  a  verjdict 

C^n.  1"  ^  capital  case,  without  the  prisoner's  consent,  the  jury  being 
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umbte  to  ^&^  is  tiM  a  biAir  Id  ft  subsequent  trial  for  the  ^tane  V^l.  VI. 
dfli^Dde.  ft.  Tt»e  tsbuit  IM^  A  dfaicretioh&iT  p6fr^  of  dischttrging  Ch.  t82, 
die  ju^  fhMA  1^1^  iBi  vmrdiet^  in  cases  of  this  nature,  whenever,     jftt,  4. 
ill  their  of^ink>n,  there  is  a  tnlEinifest  necessity  for  such  an  act,       Con. 
or  the  ends  of  public  justice  would  otherwise  be  defeated.    The    v,^^/-^,^ 
attorney  of  the  Umted  States  did  not  agree  to  this  discbarge  of 
the  jury  :  k  wai^  therefore,  the  mere  act  Of  the  Circuit  court.  9 
Wheat.  579^581,  United  States  e.  Perez. 

§  4.  No  religious  belief  or  |)ersuasion,  can  exempt  a  man 
from  serving  as  a  juror :  2.  Nor  is  it  any  objection  on  an  indict-  state  «.  wn- 
ment  for  parsing  a  counterfeit  note  of  the  bank  of  South  Carolina,  ^^^  ^ 
that  he  is  a  director  of  the  bank,  he  oWnin^  no  stock  in  it :  3. 2  mc  Cord,  12. 
A  juror  cannot  be  examined  On  kii  t6ir  rfire,  as  to  any  opinion 
be  may  have  fonttM  or  expressed  in  rdation  to  the  prisoner's  1  const  Rq>. 
guilt  or  innocence.  289. 

§  5.  It  is  not  necessary  tliat  an  indictment  should  ^ate  that 
the  jurors  were  'good  and  la#ful  men  of  the  district:'  2.  And 
an  indictment  Vras  held  good,  though  it  tOn<:luded  ^  against  the  state  v. 
peace  and  dignity  of  the  State,'  instead  of  ^  against  the  peace  Q^j^^p. 
and  dignity  of  the  same  Slate.^  287. 

^  6.  The  jury  rejected  a  bond  eleven  years  old,  as  paid,  and  2  Mc  Cord, 
stated  in  court,  they  did  so  on  account  of  certain  marks  on  it,  ^^^' 
appearing  to  be  the  vestiges  of  obliterations ;  which  marks  had 
not  been  noticed  by  the  court,  or  opposite  party.    A  new  trial 
was  granted  to  enable  the  obligee  to  produce  evidence  in  ex- 
frfanatiOh. 

^7.  Answers  of  jurot^.     Decided,  1.  The  jury  when  In-amck.SM 
quired  of  m  ciHirt  iis  to  their  verdict,  are,  by  their  oath,  bound  ^»  ^**  ^^ 
to  make  true  answer.     Their  statement  in  cOurt,  that  they  have       ^' 
not  read  a  paper,  committed  to  them  by  mistake,  is  good  evi- 
dence of  the  fact:  2.  Then  there  is  no  cause  for  setting  their 
verdict  aside. 

^  5.  Questions  jury  decides  :  as  if  a  marriage  exist ;   1  Nott  Ari*.  5. 
&.  Mc  Cord,  285 :  what  is  a  peril  of  the  sea  ;  1  Nott  &f  Mc   Con. 
Cord,  170  :  what  is  ordinary  care  ;  1  Mc  Cord^  509  :  so  what 
are  necessaries  of  a  ship  ;  1  Mc  Cord,  31G:  so  when  a  vessel 
enters  a  port ;   1  Nott  k  Mc  Cord,  45,  Goddard  v.  Bulow  & 
a). :  so  adverse  possession :  2  N.  H.  Rep.  91-310. 

In  an  action  of  slander,  the  court  will  not  erant  a  new  trial :  1  Rand. 
1*  Because  one  of  the  jurors  had,  as  ph.,  a  like  action  pending^- 
in  the  same  court :  nor.  2.  because  three  of  the  jurors  against 
their  judgmDnt,  accorded  with  jhe  nine,  in  the  amount  of  oama- 
ges:  see,  ateo,  1  D.  k,^.  11 ;  1  Hen.  b  M.  335. 

On  a  motion  to  set  aside  a  verdict,  on  the  ground  one  of  the  3  Greenl.  804. 
jurors  had  prejudged  the  cause.     The  court  examined  him  on 
oath,  be. 

1 1   Wheat.  59-78,  Etting  v.   United  States'  Bank,  held, 
tliough  it  is  the  province  of  the  court  to  construe  written  instru- 
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Vol  Vf .    meots,  yet  where  the  effect  of  such  instrument  depends,  not 
Ch.  183.    nnerelv  on  the  construction  and  meaning  of  the  insfniment,  but 
Art.  5.      ^"  collateral  facts  in  pott,  and  extrinsic  circumstance^  the  in- 
Con,      ferences  of  fact  to  be  drawn  from  them,  are  to  be  left  to 
\^t>v^^   the  jury. 
12  Whemt  180     When  defences  are  to  be  proved  by  tlie  deft.,  it  is  error  id 
—188:  the  judge  to  charge  tlie  jury,  and  state  the  evidence  is  sufficient 

to  maintain  the  defence,  in  law,  and  that  die  jury  6ugbt  to  find 

6  Se     fc  R    ''^^  '^''"'     '"  ^^^^  case,  the  judge  assumes  the  province  of 

487.*^'       '   the  jury. 

SmiOi  V.  Niei,     VHiether  a  conveyance  is  made  with  an  intent  to  defraud  credi- 

1  Htyw.  S41.  tors,  within  the  13  Eliz.  is  a  question  of  fact  for  the  jury :  so, 

whether  a  deed  is  fraudulent  or  not :    1  Hawks,  320  ;   and   1 

Litt.   1 12  :    so,  what  is   a  debtor's  fraudulent  possession :    3 

Marsh.  341,  342. 
3  Cowen,  368.     A  case  cannot  be  turned  into  a  special  verdict,  unless  there 

be  a  stipulation  to  this  effect  at  the  trial. 
6  Cowen,  fiS,       The  affidavit  of  jurors  cannot  be  received  to  show  a  mistake 
^'  in  making  up  their  verdict,  unless  the  mistake  is  produced  by 

circumstances  passing  at  the  trial,  which  are  equivalent  to  the 

misdirection  ol  the  judge.     See  5  Cowen,  106-123,  case  of 

Sargent. 
§  6.  Challenge.     If  the  slieriff  return  a  talisman,  in  a  cause 

in  which  his  deputy  is  a  party,  it  is  ^ood  ground  of  challenge  lo 

the  juror,  but  will  not  support  a  motion  to  set  aside  the  verdict. 

The  challenge  should  have  been  made  when  the  two  talisraen 
8  Greenl.  216,  ^^^^^  SO  returned.  If  two  or  more  be  capitally  indicted,  &c.,  to- 
lls, gether,  qtiere^  how  to  separate  in  their  challenges  and  trial.     See 

ch.  216,  a.  6,  s.  5,  6;  12  Wheat.  480. 

2  N.  H.  Rep.      ^  7.  Challenge  to  a  jury  for  favor,  is  tried  here  by  the  court, 
S49.  and  it  is  a  good  cause,  the  juror,  as  a  magistrate,  has  taken  the 

principal  depositions  used  by  one  party  in  the  cause  :  but  if  the 
cause  is  known  before  tlie  trial,  it  will  not  prevail  unless  then 

p.  474.  taken.     Many  cases  of  challenges  ;  1  Cowen,  402-442. 

Pringle  ©.  «^  8.  Cause  was  brought  on  for  trial  in  due  course.     The  ph. 

en^tw— 442.  challenged  the  first  juror  drawn.  A,  for  favor^  because,  alter 
summoned  as  a  juror,  he  had  expressed  an  opinion  against  the 
ph.  Two  other  jurors  were  tlien  drawn  from  the  box,  and  not 
challenged,  they  sit  as  triers  of  the  challenge  of  the  first.  Two 
witnessess  were  examined :  A,  one  of  them,  offered  by  the  deft., 
was  objected  to  by  the  pit.,  but  admitted  by  the  court.  He 
denied  the  declaration  imputed  to  him  ;  but  the  pit.  proved  it, 
and  refused  to  go  to  trial.  Held,  1,  A  was  a  witness  :  2.  That 
the  ph.  might  refuse  to  go  to  trial :  3.  Each  party  to  pay  his 
own  costs. 

II  Wheat  416     Where,  in  a  special  verdict,  the  essential  facts  are  not  found 

—417.  by  the  jury,  though  there  is  sufficient  evidence  to  establish  them. 
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the  court  will  remand  the  cause  to  the  court  below,  with  direc-  Vol.  y|. 
tions  to  award  a  venire  facias  de  novo*  Q^g^  lg2^ 

The  jury  may  be  polled  any  time  before  the  verdict  is  re-     ^y^.  6. 
corded  at  the  instance  of  either  party,  whether  it  be  a  sealed  or       Con. 
an  oral  verdict.    3  Cowen,  23.  \^-\r^^^ 

§  20.  Certiorari  to  a  jurtice  court.     The  irregular  conduct  a         g 
of  a  jury  in  his  court  is  assignable,  as  an  error  in  fact :  2.  It  is    />  * 
irregular  for  a  jury,  each  to  put  down  a  sum,  add  them  together,  |  cow«*d  sn 
and  divide  by  12,  and  adopt  the  quotient  as  their  verdict :  so  is  Roberts  ft  il. ' 
art.  7.  s.  6.  ••  Ftiii*. 
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^  1.  Trespass,  de  bonis  asportatis.     Plea,   property  in   A    Art.  2. 
ana  not  in  the  pit*,  justi6es  as  deputy  sheriff,  replication  de  sita      Con. 
injuria^  and  traversing  the  property  was  in  *A :   rejoinder,  the  fJ?*^!?!^^ 
property  was  in  A :   issue,  and  verdict  of  guilty.     Held,  the «.  Train, 
issue  was  immaterial,  and  repleader  ordered.     The  fault  was  in 
the  replication  in  not  taking  issue  on  the  traverse  in  the  plea  : 
2.  If  the  court  be  at  a  loss  bow  to  give  judgment,  a  repleader  i  Har.  fc  Mc 
will  be  awarded  on  the  motion  of  eitner  party.  H.  iss. 

Two  are  sued  on  their  bond,  and  it  abates  as  to  one,  by  his  ^  ^^f^'  M9— 
death,  and  the  verdict  only  finds  the  survivor  has  not  paid,  and  ^^' 
is  bad,  and  a  new  trial  must  be  granted  :  cause  sent  back,  he. ; 
and  1  Rand.  177-281. 

^10.  Indicted  for  murder  in  the  State  prison  and  convicted ;  Art.  4. 
new  trial  moved  for.     Held,  the  supreme  Judicial  court  has    Con. 
power  to  grant  a  new  trial,  on  the  motion  of  one  convicted  of  17  Mtts.  R. 
a  capital  offence,  suflScieni  cause  being  shown  therefor  :  2.  Tiie  JJ^^,!^**^' 
admission  of  illegal  testimony  against  the  prisoner  on  his  trial.  Green, 
after  objection  by  his  counsel,   would  be  a  good  dause  for 
granting  a  new  trial :  3.  Objections  to  the  competency  of  a 
witness  founded  on  a  conviction  of  crime,  must  be  made  in 
the  trial,  and  when  a  witness  is  offered  to  be  sworn  :  4.    Must 
be  supported  by  the  record  of  the  conviction  and  judgment : 
5.  The  conviction  of  an  infamous  crime,  in  a  foreign  country, 
or  in  any  other  of  the  United  States,  does  not  render  the  ob- 
ject of  such  conviction  an  incompetent  witness  in  the  courts  of   * 
this  State. 

^  11.  New  trial  granted  because  the  judge,  after  the  court 
was  adjourned,  wrote  a  letter  to  the  jury,  respecting  the  cause 
committed  to  them.  The  jury  informed  him  they  could  not 
agree,  his  letter  gave  them  directions,  &c.  1  Pick.  R.  337-342. 

VOL.    IX.  70 
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Vol.  VI.       §  13*  Where  the  judge  admits  incompetent   evidence,  the 
Ch.  183.  court  will  not  judge  how  far  it  did  or  did  not  influence  the 
Art,  4.     jury,  but  grant  a  new  trial.     2  McCord,  157. 

Con.  §  1 3.  The  verdict  was  for  $5000,  in  an  action  of  slander. 

v^p^^^^/    The  damages  appearing  to  be  excessive,  the  court  granted  a 

new  trial.     2  McCord,  230 }  see  a.  9,  s:  10,  and  3  Greenl. 

305-316. 

Abt.  6.  ^3  con.  Newly  discovered   evidence  no  cause  of  a  new 

Con.  trial,  if  it  might  have  been  had  by  due  diligence  before  the 

trial.     Williams  v.  Baldwin,  18  Johns.  R.  489;  9  do.  264; 

1 5  do.  293. 

§  23  con.  On  the  ground  of  new  discovered  evidence,  the 
party  must  show,  1.  The  evidence  has  come  to  his  knowledge 
since  the  trial :  2.  Not  for  want  of  attention  and  diligence  it 
was  not  sooner  discovered  :  3.  That  on  a  new  trial  it  will 
probably  produce  a  difierent  verdict.  5  Serg.  &  R.  41,  Moore 
V.  Philadelphia  Bank.  Same  principle  3  Serg.  &  R.  604. 
2Coweo,47»-  ^  41  fon.  If  a  judge  omit  to  charge  the  jury  on'any  par- 
^^'  ticular  part  of  the  evidence,  the  way  is  to  request -him  to  no- 

tice it.  If  he  refuse,  it  is  not  cause  of  a  new  trial,  but  of  a 
bill  of  exception,  (not  a  mandamus)  to  compel  a  new  trial, 
though  the  refusal  be  by  a  judge  oi  the  common  pleas,  who 
should  refuse  to  grant  a  new  trial ;   on  such  bill,  error  lies  : 

2.  Where  words  in  slander  must  be  criticised  in  the  least  de- 
gree, the  jury  must  decide,  and  their  decision  is  conclusive : 

3.  Slander  is  in  the  nature  of  a  penal  action,  and  therefore,  if 
the  jury  find  for  the  deft,  against  the  weight  of  evidence,  a 
new  trial  will  not  be  granted  :  4.  If  the  verdict  be  so  in  the 
common  pleas,  and  that  court  refuse,  cfn  motion,  a  new  trial, 
if  there  be  a  counsellor  at  law  on  the  bench,  the  supreme 
court  will  not  interfere  by  mandamus  ;  because  granting  a  new 
trial  rests  in  discretion  :  5.  Though  this  court  may  interfere 
in  an  extreme  case  of  this  nature,  as  where  there  is  room  to 
doubt,  yet  such  remedy  must  be  cautiously  granted  :  6.  The 
court  will  in  their  discretion,  sometimes  deny  a  new  trial, 
though  tlie  verdict  be  plainly  against  law,  as  where  the  nature 
of  the  controversy  is  trifling,  &c.  The  action  was  slander, 
for  charging  the  pit.  with  being  a  thief.  Witnesses  were 
sworn  for  the  ph.  but  none  for  the  deft.  The  words  of  doubt- 
ful meaning  were,  '  you  will  steal,'  did  they  mean  you  have 
stolen,  or  will  steal  hereafter  ? 

Art.  7.  §  7.  In  cases  o(  felony  as  well  as  of  misdemeanors^  if  the 

Con.  jury  cannot  agree,  they  may  be  discharged,  and  the  prisoner 
The  People  r.  be  again  tried  by  another  jury.  Where  a  prisoner  is  tried  and 
JohnsTR.  187.  ^^tind  guilty,  and  on  his  motion  judgment  is  arrested,  and  in 
p.  212.  his  favor,  a  new  trial  may  be  awarded. 
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^  8.  Indictment  for  perjury,  committed  before  L.  A.  Esq.  Vol.  VI. 
Verdict,  '  guilty  of  perjury  before  H.  T.  and  L.  A.  Esquires,  Ch.  183. 
in  conjunction.'     A  new  trial  was  granted.    State  v.  Mason,  1     ^rt.  7. 
Const.  Rep.  200.  dm. 

^  9.  Misbehaviour  of  the  jury.     Indictment  for  murder,     v^-v^^^^ 
The  jury  was  allowed  to  leave  the  court  house  during  the  trial,  The  People  v. 
under  the  care  of  two  sworn  constables.     Two  of  ihem  sep-  2!?2S?*tL«o 

11  I'll*  i«  i»i«  J  i/Owen,  aw-HRf. 

arated  and  went  to  their  lodgmgs,  a  distance  of  thirty  rods,  ate 
cakes  and  took  some  with  them  on  their  return,  and  drank 
spirituous  liquors,  though  not  enough  to  afiect  them  in  the 
least,  and  one  of  them  conversed  on  the  subject  of  the  trial. 
They  returned,  heard  the  trial  through,  and  joined  in  a  verdict 
of  guilty  ;  a  new  trial  granted  :  2.  Held,  the  mere  separation 
of  a  jury,  though  impannelled  to  try  a  capital  offence,  and 
though  they  separate  contrary  to  the  directions  of  the  court, 
will  not,  of  itself,  be  a  cause  of  setting  the  verdict  aside :  3. 
But  if  there  be  the  least  suspicion  of  abuse,  the  verdict  must 
be  set  aside,  ^d  a  new  trial  granted.  Many  cases  cited  in 
different  States. 

§  10  con.  As  to  excessive  damages  in  cases  of  tort.     In  Art.  9* 
cases  of  tort,  the  court  will  not  set  aside  a  verdict,  on  the^  Con. 
ground  of  excessive  damages,  unless  from  the   magnitude, 3 OreenUMS- 
compared  with  the  circumstances  of  the  case,  it  be  manifest  ,^'^ll„J^y 
the  jury  acted  intemperately,  or  were  influenced  by  passion, 
prejudice,  partiality,  or  corruption. 

§  11.  Though   improper   evidence  be  admitted   and  ob-^  Pick.  217, 
served  upon  by  the  judge,  the  verdict  stands,  if  no  objection  ^^l*  *'    **" 
was  made  at  the  trial.    In  a  civil  action  a  fact  capable  of  proof  p.  240. 
is  not  questioned  at  the  trial,  the  omission   to  prove  it,  is  no 
cause  for  a  new  trial :  Otherwise  if  a  point  not  raised  at  the 
trial  appears  on  the  record,  and  thereby  it  also  appears,  that 
no  other  evidence  touching  it  could  have  been  produced. 

§  12.  The  testimony  of  a  witness  not  contradicted  nor  ira-  P*  *J}^*^* 
peached,  relates  to  declarations  or  conversations  which  hap-  Bro^i!^  ^ 
pened  sometime  before  he  is  called  to  testify,  and  the  precise 
words  are  important,  and  he,  though  conGdent,  is  .not  positive, 
if  the  jury  find  the  words  are  not  proved,  their  verdict  is  not 
set  aside  as  being  against  evidence. 

^13.  Assumpsit,  Endorsee  against  the  makers  of  a  note.  6  Pick.  414- 
Two  defts.  were  defaulted  ;  one  pleaded  never  promised  ;  such  c^ij"fc^** 
was  the  evidence,  that  a  wrong  inference  might,  and  probably 
was  made  by  the  jury  from  it.  It  related  to  a  fact  not  very 
material,  and  the  rest  of  the  evidence  strongly  supported  the 
verdict.  A  motion  for  a  new  trial,  on  account  of  the  discov- 
ery of  evidence  explaining  such  testimony,  was  refused. 


'/ 
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Cu.  184-  CHAPTER  CLXXXIV. 

*^*  ^*  PLEADINGS— AMENDMENTS. 

C7oii* 

>^NP^^       ^5    11  Wheat.  S80-S03,  Chirac  feal,  r.  RienielEttr.    Hdd, 

amendtnenta  k»  the  pleadings,  are  matters  m  the  discietiOB  af 

the  court  below ;  and  error  will  not  lie  to  the  supreme  eomt  of 

the  United  StatM,  on  the  aUowance  or  refusal  of  sneh 

ments* 

a  Oawto,  sts,     ^  6.  By  mistake  the  cause  of  action  is  laid  after  the 

^^I&m3m!    ^^^^^'Q^o^^  *  ^^  ^  objected  to,  and  point  reserved :  this  magr 

be  amended  after  verdict :  this  was  a  clerical  mistake  of  iha 

pit's,  attorney.    The  supreme  court  observed,  the  deft,  coeld 

not  be  prqudiced  by  the  amendment,  and  added.  '  we  ordsr 

amendments  in  cases  like  this,  in  any  stage  of  the  cauae*' 

WighiiiMa  V.      §  7.  It  is  idle,  said  the  court,  to  grant  an  amendment,  wlNi 

Cltpp,  a  Cow-  we  cannot  help  seeing  from  the  whole  case,  that  the  jadgnsaS 

*^  ^^'         must  be  reversed :  3.  Nor  will  an  amendment  be  aUoeml,  wlNi 

p.  ssi.  it  appears  by  affidavit,  it  will  be  incorrect  in  point  offaet. 

2  Cow«B»  sss.     ^8.  On  aceriiarttri  to  a  justice's  court :  held,  the  title  ef  the 

^U9e  in  the  court  below,  may  be  amended  both  b  the  oertfisnei 

and  the  affidavits  on  which  grounded ;  amendosent  on  psjmael 

of  costs. 

Bms  v.  p?orw     ^  9.  Debt  on  bond :  seal  torn  off  by  mistake :  inadiiimi||. 

bftiigh,  4 '       declared  on,  profert  made,  and  ojrer  given,  and  trial  to  be  ee 

Cejren,  1S4—  ^^^  ^^  factum^  not  noticing  the  seals  were  off.     Obiection  Ar 

the  variance.     Circuit  judge  reserved  the  point.     Verdict  fiir 

the  ph.     This,  and  other  points  were  made  a  case,  with  a  view 

to  move  for  a  new  trial ;   and,  on  motion,  before  the  case  was 

argued,  the  pit.  was  allowed  to  amend,  by  adapting  his  dectare- 

tion  to  the  fact,  it  not  appearing  the  deft,  had  been  misled  by 

the  form  of  declaring.    Sargent  f^.  Dennison,  3  Cainee,  R.  615, 

cited  for  the  amendment;    Paine  v.  Bustin,    1   Starkie,  74^ 

aeainst  it ;  so  for  it  18  Johns.  510-518  :  old  strict  authorities 

disregarded. 

a  Pick.  808.        %  10.  It  is  a  general  principle,  that  a  new  count  6]ed  -under 

Btll  V.  Claflin.  leave  to  amend,  must  be  of  the  like  kind  of  action  with  an  orin- 

nal  count,  and  such  as  might  have  been  joined  with  it,  and  sm- 

ject  to  the  like  plea ;   and  the  subject  matter  of  it  must  be  the 

same  as  that  of  the  original  count,  and  not  an  additional  daira; 

as  if  the  original  count  be  indebiitUtu  asiumpsii  for  goods  sold 

and  delivered,  and  a  bill  of  particulars  was  filed.     AfterwerdSi 

two  new  counts  were  filed  charging  the  deft,  with  having  received 

merchandize,  as  bailiff  or  factor^  and  no  evidence  was 

to  support  these  two  coimts,  of  any  other  merchandize 

ceived,  than  that  contained  in  the  bill  of  particQlars,  a  verdioi  ibr 

the  pit.,  on  the  new  counts^  was  susta^iea :  such  an  eBModiiMDt 
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being  only  a  variation  in  the  ^rm  of  declaring,  will  not  discharge  Vol.  VI. 
bail,  nor  give  priority  to  a  subsequent  attaching  creditor.  Our  Ch.  184. 
statute  of  jeofails  allows  amendments  inform.  jiff^  2, 

^  28.  On  motion,  the  court  allowed  the  pit.  to  amend  the      C<m. 
writ  of  scire  fadas,  by  inserting  *  register  of  wills,'  instead  of   v^p^^.-^ 
^  commissary :'  the  scire  facias  was  on  a  judgment  obtained  by  «  n     ^yt 
the  intestate.  H.  6, 7. 

^  29.  Amendment  by  restoring  counts  before  struck  out :  as 
where  the  pit.  commenced  his  action  before  the  statute  of  1817, 
ch.  63,  believing  at  the  trial,  he  had  a  better  remedy  for  the 
sum  demanded  in  two  of  his  counts,  had  leave  to  amend  by 
striking  them  out ;  not  in  fact,  or  cancelled,  though  the  leave 
was  entered  of  record.  He  had  judgment  on  his  remaining 
counts.  Afterwards,  failing  of  the  other  remedy,  he  reviewed 
tlie  action,  and  had  leave  to  restore  those  two  counts^  and  onji^j^^^^j^ 
them  recovered  judgment.  876— S79. 

^30.  If  an  insolvent  debtor,  through  ignorance,  mistake  ofpreieottr. 
his  rights,  or  inadvertently  omit  to  insert  in  his  schedule,  those  l^"''^'^'  \. 
things  to  which  his  creditors  have  a  legal  right,  and  which  he  ' 

can  convey  over,  the  court,  to  which  he  applies  for  his  discharge 
may  allbw  him  to  amend  his  schedule,  and  need  not  put  the  case 
to  a  jury,  to  try  the  question  of  fraud. 

§  9.  The  clause  in  the  Virginia  act  ot  jeofails^  of  1819,  ch.  Art.  4. 
128,  which  declares  Hhat  a  verdict  shall  cure  the  omission  of   Con. 
the  averment  of  any  matter,  without  proving  which,  the  jury 
ought  not  to  have  siven  such  a  verdict ; '  cannot  be  construed 
to  cure  the  want  of  an  averment  of  the  cause  of  action.    See  ^  ^9^.  W7. 
act  of  Januarv  29, 1805,  Ed.  1808,  ch.  57,  s.  2,  R.  C.  of  1819, 
ch.  128;   4  Munf.  72,  76,  94^   this  act  of  1829,  took  effect 
January  1,  1820,  and  is  repeatedly  mentioned  as  necessary  to 
be  attended  to,  as  its  operation  is  to  render  unimportant,  numer^ 
ous  former  decisions  :  it  contains  above  1 00  sections. 

If  the  pit.  bring  trespass  on  the  case^  where  it  should  be  ^t- a  Rind.  440. 
pass^  the  error  is  cured  by  verdict,  by  the  same  statute :  by  it,  P*  ^^'  ' 
errors  cured  as  to  one  deft,  are  cured  as  to  all. 

Is  error  to  amend  a  judgment  or  record,  after  the  term  at4R«iid,  I6I. 
which  the  judgment  was  rendered. 

^2  con.  Amendment  after  error  brought.     Error  from  the  Art.  6. 
C.  P. ;  the  record  in  legal  contemplation  for  the  purpose  of   Con, 
amendoaent,  remains  in  the  court  below ;   if  not,  this  court  (S.  Reed  r.  Bar- 
C.)  may  amend  it.     A  mistake  of  a  date,  be,  in  forming  •  ^gg»  ^fff ^^* 
special  verdict  in  the  C.  P.,  may  be  there  amended,  after  error, 
joinder  in  error,  and  several  notices  of  argument ;  *  especially 
where  the  delay  is  accounted  for :   2.  After  joinder  in  error, 
the  party  cannot  allege  diminution^  and  have  a  certiorari :  mis- 
take was  an  officer's.    Cited  Tully  v.  Sparks,  2  Ld.  Raym. 
IMO^  3  Stta.  869;  3  Johns.  R.  9fr-444|  7  do.  468$  aam* 
principle,  4  Pick.  497-501  :   as  to  the  ail  damnum;    and  2 
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Vol.  IV.   Coweu,  410-412  ;  amendment  after  error  by  filing  papers,  or  if ' 

Cb*  184,   lost,  supplying  them,  nimc  pro  /unc :  4  Pick.  499. 

Art.  6.         ^  B  w^.  Amendment  in  replevin  after  error  broagbt.     See 

Cow/     Error,  ch.  137,  a.  10,  s.  5 ;  diminution  alleged,  like  case  S  D. 

^.^-sr^     b  E.  349-351,  Cit>.  Jam.  444-635,  cb.  185,  a.   1,  a.  S. 

4  Htr.  lb  Me  Amendment  alkiwed  in  the  record,  be.,  of  a  common  lecpieiyi 

H.  486, 490,    several  years  after  the  term  at  which  it  was  su^red ;  the  Bke 

2|JJjJ^"**  ••     in  a  sberiflf 's  return  of  an  attachment  on  judgment. 

la  Johiw.  R.       Amtnimad  cfitr  judgmenif  fyc.    On  a  promissory  DOie,  tbe 

|M4,  ifMhui-  clerk  of  the  supreme  court  made  a  mistake  m  assessinc  damages, 

^^l[iJj^  *'     though  not  discovert  until  after  the  judgment  roll  was  6MI, 

nnd  the  deft,  had  paid  the  amount  of  the  judgment  to  tbe  pit^ 

attorney,  and  satisfaction  thereof  had  been  entered,  and  the  defL 

refused  to  corrisct  the  mistake.    Tbe  cour^ordored  the  eoliy 

of  satisfaetKMi,  and  all  the  proceedings  in  the  cause,  after  inter- 

k)cutory  judgment,  to  be  vacated,  and  tbe  clerk's  aMossmeet 

of  damages,  tbe  record  of  the  judgment,  and  tbe  satiahctwtt 

thereof,  to  be  taken  off  tbe  files  of  the  court,  and  cancelled,  and 

the  damages  to  |;»e  reassessed  by  the  clerk,  allowiog  the  deft. 

credit  for  the  amount  paid  by  him,  if  he  did  not,  in  twenty  dqfi, 

pay  tbe  pit  the  sum  omitted  by  mistake. 

Jtfckioii  V.  Amendment  after  trial  in  ejectment   Dedaratkw  was  anMod- 

l^mm*  MO     ^^  ^^  altering  the  time  of  demise,  though  the  cause  had  been 

"'     *    twice  noticed  for  trial,  and  an  obiectbn  taken  on  the  trial  that 

the  time  was  laid  too  early,  and  a  bill  of  exception  signed  on 

the  point:    amendment  granted  on  payment  of  the  costs  of  the 

motion.     Cited  2  Cowen,  515;  4  id.  124-394 ;   5  id.  265;  6 

id.  360. 

Art.  9.       ^  6.  A  verdict  in  case  for  a  false  return  does  not  cure  the 

Con.      ^v^>^t  of  an  averment  of  special  damage  by  the  falsity,  nor  the 

2  N.  H.  Rep.  want  of  any  sum  in  damages,  alleged  in  trover :  2.  In  an  actkn 

'*  886^^*       between  towns  for  relief  furnished  a  pauper,  the  want  of  an 

^'  averment  that  the  pauper  had  no  relations  of  sufficient  abili^,  b 

Wai   ie  9       ^^^^  ^y  verdict,  if  it  be  alleged  that  the  town  sued  was 

Mtrtow.  chargeable  with  tbe  pauper's  maintenance. 

aOren].  S7—       ^  H  con.  Defects  in  verdicts,  in  matters  of  ybrm,  not  cchi* 

41.  nected  with  the  merits  of  the  case,  nor  afiTecting  the  rights  of 

the  parties,  the  court  will  amend  :  but  if  the  jury  err  in  matters 

of  substance^  as  finding  for  the  wrong  party,  or  a  larger  sum 

than  they  intended,  and  separate,  the  court  will  not  amend.    To 

m      such  mistakes  the  affidavits  of  the  jurors  are  admissible.     The 

jury  returned  a  verdict  for  the  pit.  then,  after  separated,  made 

a  joint  affidkivit,  they  meant  tneir  verdict  for  the  deft.     New 

trial  granted. 

Art.  12.         §  23.  Pit.  moved  for  leave  to  furnish  an  amended  bill  otpm^ 

Con,       tieulars  to  the  deft     Pit.  allowed  to  amend  it  after  tbe  cause 

waa  tried :  a  new  trial  granted,  and  two  noiiees  ct  trial  afker 
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this,  the  cause  being  noticed  for  trial  at  the  time  of  the  amend-   Vol.  VI. 
ment :   2.  Allowed  on  terms  of  paying  all  costs,  if  the  deft.   Ch.  184. 
changed  his  defence,  if  not,  then  costs  of  the  motion.     Spawn    jlri^  12. 
V.  Veeder,  4  Cowen,  603,  504.  .    C^n. 

"  ^  24.  It  is  settled  mesne  process  against  the  body  (^capias 
ad  respondendum)  returnable  out  of  term,  is  void,  and  cannot  be 
amended ;  returnable  by  mistake,  Sunday  being  out  of  term  : 
set  aside  on  deft's.  stipulating  not  to  bring  false  imprisonment. 
Miller  b  al.  v,  Gregor}',  4  Cowen,  504  :  cited  2  Johns.  R. 
190;  9  id.  386;  6  Mod.  251. 


CHAPTER  CLXXXV. 

PLEADINGS— AMENDMENTS . 

^  18.  3  Greenl.  29,  30,  held,  if  the  clerk  omit  to  afHx  the 


Art.  3. 


seal  of  the  court  to  an  execution,  it  may  be  amended,  even  after  p  ' 
the  execution  has  been  extended  on  lands,  and  the  extent  re-  ^^' 
corded  :  so  a  certiorari  may  be  amended,  where  by  mistake,  so 
dated,  a  term  intervened  :  1  Cowen,  88,  Jackson  v.  Crane ; 
secus  m  mesne  process  for  arrest ;  so  p.  41. 

^    11.   Amendment  of  a  recovery  by  inserting  a  new  vill.  Art.  5. 
At  the  time  of  the  recovery,  part  of  the  estate  intended  to  be    Con. 
passed  by  it  lay  in  the  parish  of  Mersham,  but  this  soil  was  not  2  W.  B.747 
then  known  to  the  parties.     On  motion  to  amend  the  recovery 
by  inserting  the  word  Mersham,  the  court  took  time  to  consider, 
till  the  next  day,  and  then  gave  leave  to  amend.     S6  a  recovery  P-  io«5. 
was  amended  by  a  more  accurate  description  of  the  vill  and 
county  from  the  deed,  to  lead  the  uses.     The  recovery  was  in 
Michaelmas  Term,  28  Geo.  2 ;  and  the  amendment  in  Easter 
Term,  16  Geo..  3.    And  the  estate  intended  was.  ascertained,  in 
part,  by  affidavits. 


CHAPTER  CLXXVI. 

PLEADJNGS.—AUDITA  QUERELA. 

§  40.  Judgment  against  A  and  B.     A  paid  the  execution  ;  ^^^^  ]  ^ 
execution  returned  not  satisGed  by  the  creditor's  consent,  and     Con/ 
an  alias  taken  out,  and  thereon  B  was  committed  in  order  compel  17  Ma«s.  R. 
him  to  pay  his  half  of  the  debt.    Held,  on  audita  querela^  the  alias  15S-160, 
was   improperly  issued,  and  the  imprisonment  of  B  unlawful,  ^'^tortiw'^k 
In  audita  querela  proceedings,  there  may  be  a  jury  trial  and  ai. 
damages  for  tlie  false  imprisonm^t.    And  this  proceeding  may 
be  had  though  the  pit.  has  another  remedy. 


^0  TRESPASS. 

Vol.  VI.       §  3  can.    Petition  for  a  mandamts  bjr  one  ckiming  td  be 

Ch.  186,   clerk  of  a  town  in  the  county  of  A  to  a  former  clerk,  a  rule,  to 

Art.  2.    ^ew  cause  why  it  should  not  issue,  may  be  granted  by  the  coort^ 

Con,       to  be  heard  in  any  county,  but  must  be  returnable  in  the  county 

^^^sy^^     of  A  :  2.  Such  rule  is  not  a  process  required  by  tlie  stat.  1782, 

2  Pick.  R.       ch.  9,  s.  3,  to  have  a  title,  and  to  be  under  the  seal  of  the 

j^"^jj^*jy"  court :  3   A  town-meeting  held  March  1,  and  no  entry  of  an 

V.  Henry.  ^^^'  adjournment  made,  is  void  when  held  on  the  second ;  and  one 

chosen  town  clerk  second,  cannot  enter  the  adjournment,  nor  etn 

there  be  admitted  parol  evidence  of  it. 

§  5  con.  Where  it  lies  to  restore  a  minister  to  his  pulpit,  &c* 

see  ch.  48,  s.  44. 

2  Pick.  R.  414     Where  a  statute  directs  the  court  of  sessions  to  do  .an  act,  as 

•-419,  Com-    to  provide  a  house  of  correction  distinct  from  the  common  jail, 

Se^MttioM.^'  ^'  ^  mandamus  lies  from  the  supreme  judicial  court,  to  compel 

them  to  do  it ;  was  an  information  filed  by  the  solicitor  general 

OQ  behalf  of  the  Commonwealth ;  on  stat.  1787,  ch.  54,  s,  4  ; 

Stat.  1797,  ch.  62 ;  stat.  1802,  ch.  22.    Court  cited  3  Burr. 

1267  ;  I  W.  Bl.  352 ;  Cowp.  378,  &lc. 

§  25  con.  When  the  supreme  court  will  compel  the  judges 
to  si^n  a  bill  of  exceptions.     See  9  Johns.  345 ;  10  id.  312 ; 
13  id.  320  :  2.  When  one  is  signed  under  circumstances  where- 
in the  supreme  court  would  not  compel  its  execution  by  man- 
damus^ it  will  be  set  aside  on  motion.  3  Cowen,  32-34.   Jlfan- 
damuSf  to  the  common  pleas  ^o  vacate  a  rule.    The  people,  tic. 
V.  the  judges,  be.  4  Cowen,  402.     Alternative  one  to  such 
judges  to  shew  cbuse,  &c.  id.  403. 
2  N.  H.  Rep.       ^  82  con.  Does  not  lie  to  a  court  or  magistrate  in  a  case 
^21-  where  some  judgment  has  been  already  given. 

Bluot«r  Blunt  moved  for  a  mandamus  to  the  judges  of  the  conunon 

Greenwood,  1  pleas  of  ■^■,  commanding  them  to  vacate  a  rule  granted 
Cowen,  16-22,  ^q|^gj.i^\  ^^^  ^^^^.^  setting  aside  a  jJcri  facias  on  its  judg- 
ment oi  (Term,)  in  favour  of  Blunt  and  against  Greenwood. 
Qranted  and  decided,  this  writ  lies  to  correct  an  erroneous 
pp.  23— 32,iho  pfuctice  of  said  court  except  in  mere  matters  of  discretion. 
OommiMionersHeld,  mandamus  Wes  to  compel  them  to  lay  out  a  way,  and 
of  Highwtys  of  discontinue,  8tc.  as  applied  for.  There  had  been  an  appeal 
sSem  "  ^^  ^^^^  *®'''  ^^cision  to  the  common  pleas.  All  the  forms  of 
1  Cowen,  64— proceeding  stated  minutely.  See  Ways,  ch.  79,  a.  2,  s.  14 
51.  Mandamus  to  the  common  pleas  of,  &c.  to  enter  an  fowierefiw, 

—144k*"*  ^^  ^^^  ^°  ^^  *^^^®  proceedings  against  bail.  Does  not  lie  to  the 
common  pleas  to  vacate  a  rule  arresting  judgment.  The  parhr 
must  apply  for  judgment  against  himself.  If  this  be  refused, 
I  Coweo,  44S,then  a  mandamus  Issues.  One  to  a  sheriff  to  give  a  deed  to  a 
^^57e^679"  c®*^®'"  purchaser.  Ch.  136,  a.  14,  s.  38.  Another  mandamus 
****'  *  on  the  same  principle.     First  an  alternative,  then  a  peremptonr 

mandamus  to  the  common  pleas.    See  costs,  ch.  195,  a.  4.  s.  06. 
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^  87.  The  common  pleas  arrests  a  Judgment  for  the  insuffi*  Vol.  VI. 
ciency  of  the  dechratbn.    Ph.  prays  judgment  against  himself  Cb.  186. 
in  order  to  bring  error,  the  common  pleas  refuse  such  judgment,   jtrt.  S. 
the  ph.  has  a  mandamus.  Home  v.  Barney,  19  Johns.  R.  247.      Con. 

§  88.  Wherever  officers  have  dUcretionarypovferSj  and  they    v^s^h^^ 
exercise  it,  mandamus  to  them  does  not  lie :  2.  Nor  if  they  pass  on  Hall «.  8uper> 
the  account  of  B  constable,  for  bis  expenses^ in  removing  P*""5**i9SoSr*' 
pers,  allow  Trart  and  disallow  part :  S.  If  subordinate  public  R.*26e. 
agents  refuse  to  act  in  a  case  for  their'  discretion  in  whicli  the 
law  requires  them  to  act,  a  mandamus  may  be  issued  where  no 
other  remedy  exists.     As  if  ihey  refuse  to  allow  a  claim  for 
services,  as  a  county  charge,  the  court,  if  it  be  a  legal  one, 
must  instruct  the  supervisors  in  tlieir  duty  by  mandamus^  and 
compel  them  to  admit  the  charge,  if  they  find  it  just.    This 
writ,  in  such  case,  is  merely  to  put  them  on  the  exercise  of 
their  "discretion,  and  to  act  and  do  their  duty  as  to  the  amount 
to  be  allowed.     Same  principle,  18  Johns.  R.  242;  14  do. 
325;  16  do.  61 ;  3  Cowen,  59. 

§  89.  If  a  corporate  body  strike  off  a  mendber  without  giv-  j  h^^ij,^  ^ti. 
ing  him  any  notice  or  opportunity  to  be  heard  in  his  defence,  a 
ffiiifi(/amt»  lies  to  restore  him. 

^  90.  The  court  of  appeals  of  Kentucky  has  no  authority  to 
issue  a  writ  of  mandamus.  Daniel  i,  Warren  court,  1  Bibb, 
496;  1  Marsh.  461. 

§  91.  Tennessee,    The  court  of  appeals  has  no  jurisdiction  ^lo^^  If i^p. 
to  issue  a  mandamus  \o  a  circuit  court,  (State,)' requiring  it  toion»t  Htyw. 
proceed  to  the  trial  of  a  cause  which  it  had  continued  above  ^' 
thirty  months. 

^  92.  A  circuit  court  of  the  United  States  may  issue  a  man- 
damus to  a  State  court,  which  refuses  to  transfer  a  cause  under 
the  act  of  Congress  of  Sept.  24,  1789,  s.  12. 

§  93.  A  mandamus  does  not  lie  to  the  managers  of  an  elec- 
tion for  a  sheriff  to  compel  them  to  return  a  certain  candidate 
dected,  for  their  decision  is  final :  2  Const.  Rep.  642  :  Lies 
only  where  there  is  no  proper  remedy.  1  Cowen,  417-425; 
ana  see  Charter,  1 95,  a.  4,  s.  64. 

%  94.  The  people,  executors  of  Van  Voast,  v.  Van  Slyck, 
4  Cowen,  297-325.  .  •  ' 

^  95.   Petition  for  a  writ  of  mandamus,  '    Held  it  Ties  to-6  Pick. 


compel  a  town  treasurer  to  issue  his  warrant  of  distress  against*^*  ^Mnm 
a  collector  of  taxes  neglecting  to  collect  and  pay  over  the  same*^  '  * 
at  the  time  fixed  in  the  assessor's  warrant  to  the  collector.  If 
ifhemative,  it  is  not  necessary  to  make  the  collector  a  party,  or  to 
p^e  him  notice :  3.  If  on  the  return  to  the  alternative  manda- 
mit,  h  appears  the  tax  is  illegal  or  not  duly  assessed,  the  court 
nikf  ottiii  to  issue  a  peremptory  mandhmus, 
VOL.  IX.  7!  ' 
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Vol.  VI.       ^19  eon.  Ueldi  replevin  lies  for  eoods  ukea  by  a  warrant 
Ch.  186.   issued  by*  a  court  martial  of  the  United  States  to  the  marshal  of 
Art.  4/      the  dbtrict  to  collect  a  fine  imposed  by  the  court  on  the  ^  «» 
Con.       &  private  in  the  militia  of  the  State  of  N.  York  for  refuang  lo 
v^.^^,.;.^^     rendevous  and  enter  the  service  of  the  U.  States  in  obedience 
Mills  «.  Mar-  to  the  orders  of  the  commanding  officer :  2.  Courts  martial  are 
^,19  Johns,  courts  of  special  and  limited  jurisdiction ;  when  the  deft,  justi- 
fies under  its  process  he  must  affirmatively  show  its  jurisdictiqo» 
20  Johns.  R.  and,  3.  IfJt  has  none  their  proceedings  are  void.  The  marshal's 
848,  Rathburn  avowiy  for  SO  taking  goods  is  bad ;  and  because  the  court  bad 
V.  Martin,       ^^  jurisdiction  :  2.  Composed  of  only  six,  instead  of  thirteen 
officers,  (not  showing  the  reason,  Sec.)    The  reference  to  the 
acts  of  Congress  was  too  general,  under  which  the  court  was 
said  to  be  organized^  (referred  to  acts  Feb.  28,  1795 }  Feb.  2, 
1813,  and  April  18,  1814 :  3.  Tlie  avowry  did  not  aver  by 
whom  the  general  orders  tffere  issued :  4.  It  did  not  state  that 
the  proceedings  of  the  court  martial  were  reported  to  the  offi- 
cer app(Mnting  it,  and  were  confirmed  by  him  before  sentence 
was  executed.     See  ch.  200. 

2  Nott  b  McCord,  410,  State  v.  Wakely,  no  prohibitioo  lies 
to  restrain  the  proceedings  of  a  court  martial  for  irregularities  so 
long  as  it  acts  within  its  jurisdiction. 
Abt.  5.         ^1  con.  Qiiere  if  a  suit  tnper^onsm  in  the  ocfrntroAy  lies  against 
Con.  the  owner  of  a  ship  by  material  men^  furnishing  supplies  ibr  her, 

12  Wheat.  611  in  her  home  port,  where  the  local  law  gives  no  specific  lien  on 
M^'iUlibna.  ^^^  which  can  be  enforced  by  a  proceedbg  in  rem :  2.  Clearly 
'  such  suit  does  not  lie  where  the  owner  has  given  a  negotiable 
note  for  the  debt,  which  is  not  tendered  to  be  given  up  or  actu- 
ally surrendered  at  the  hearing.     See  Lien,  ch.  44,  a.  S,  s.  26, 
the  Greneral  Smith. 

In  the  agreement  of  1632,  (see  post,)  it  is  declared  '  if  such 
be  in  the  court  of  admiralty  for  building,  mendbg,  or  saving, 
or  necessary  victualing  a  ship  against  the  ship  ttst^f  and  wot 
(tgainst  any  party  by  namcy  but  such  as  for  his  interest  makes 
himself  a  party,  (construed  claimant ;)  no  prohibition  is  to  be 
granted  though  this  be  done  within  the  realm.  This  implies  if 
the  suit  be  against  the  person,  a  prohibiUon  shall  issue.  John- 
son, {justice,  thought  this  the  test  of  Admiralty  iurisdictioD.  See 
ch.  57,  a.  2,  s.  5 ;  ch.  47,  a.  5,  s.  6 :  4  Hairs  Law  Journal, 
101. 

The  above  questiou  is  an  interesting  one,  for  if  mo^ertia/ aieii, 
or  those  who  build,  repair,  or  supply  vessels  in  their  home  port, 
(havinjg  no  specific  lien,]  can  sue  tn  personam,  or  the  person,  io 
the  aamiraUy,  the  trial  is  vnthout  a  jiuy.  If  not  in  the  admiralty, 
but  at  common  law,  then  the  trial  is  with  a  jury.  Though  the 
said  agreement  of  1632  was  not  a  formal  decision  in  a  judicial 
court  or  an  act  of  Parliament,  so  technically  not   an  authority 
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yet,  OD  every  sound  principle,  it  ought  to  be  regarded,  for  it  had    Vol.  VI. 
the  assent  of  all  the  twelve  judges  and  other  branches  of  the   On.  186. 
government,  deliberately  ghren  in  a  great  contest  on  an  impor-     jiri,  5. 
tant  occasion  as  to  whidi  every  one  concerned  in  the  agreement       C*Ofi. 
must  have  read  and  reflected  very  much ;  and  this  case  of  Ram* 
aay  V.  Allegra  seems  to  leave  the  question  unsettled,  and  the 
court  had  no  occasion  to  decide  it,  as  the  intervention  of  the  ^ 

note  alone  aflbrded  ample  ground  of  decision. 

According  to  the  act  of  Pennsylvania,  of  April  1,  1803,  to 
create  a  lien  for  work  and  materials,  the  contract  roust  be  made  3  serg.  Bl  r. 
with  the  real  owner  of  the  buildinc.  641. 

And  materials  furnished  fairly  lor  a  building,  though  not  ac- 
tually used  in  the  construction  of  it,  constitute  a  lien  on  it,  2, 
Serg.  b  R.  170;  2  Browne,  104  :  but,  275,  not  if  furnished 
after  the  building  is  completed,  nor  if  furnished  for  repairin^j 
id  $  and  284,  attier  if  a  main  part  be  taken  down,  id.  The 
remedy  for  the  mechanic  or  material  man  is  a  special  action 
stating  his  case,  so  that  tliere  may  be  a  judgment  against  the 
building  and  lot,  and  not  against  the  person  of  the  owner.  3 
Serg.  bR.  541. 

§  9  con.  The  admiralty   has  jurisdiction  of  personal  torts 
committed  on  a  passenger,  on  the  high  seas,  by  the  master  of 
the  ship.    3  Mason,  242-247,  Chamberlain  &  al.  v.  Chandler. 
And  in  admiralty  proceedings,  amendments  are  made  on  the 
maxim  non  allegata  aUegare^  ei  non  probata  probare ;  and  in 
the  appellate  court  too.     And  not  only  in  forms,  but  in  matter 
of  substance,  as  by  fifa'ng  a  new  count  to  the  libel.     This  is 
permitted  the  parties  whenever  public  justice,  and  the  substan- 
tial merits  require  it,  to  introduce  new  allegations  and  new 
proofs  :  2.  If  the  amendment  is  made  in  the  circuit  court,  the 
cause  is  beard  and  adjudicated  in  that  court,  and  on  appeal, 
by  the  supreme  cour(  in  the  new  allegations  ;  but  if  the  amend- 
ment is  allowed  by  the  supreme  court,  the  cause  is  remanded 
to  the  circuit  court,  with  directions  to  permit  the  amendment 
to  be  made.    This  very  important  doctrine  in  amendments  was 
asserted  in  the  following  case.     The  Portuguese  merchant, 
but  armed  ship  Marianna  Flora^  in  a  time  of  peace,  on  the 
high  seas,  made  an  attack  on  the  United  States'  public  armed 
scnooner  Alligator,  Lieut.  Stockton,  with  the  avowed  intentioi^ 
of  repelling  her  approach,  or  to  cripple  or  destroy  her,  upon  a 
mistake,  supposing  she  was  a  piratical  cruiser^  and  without  a 
piratical  or  felonious   intent,  or  for  the  purpose  of  wanton 
plunder,  or  malicious  destruction  of  property.     (So  held,  not 
a  piratical  attack,  under  the  act  of  congress  of  March  3, 1819, 
ch.  75.) 

The  Alligator  captured  the  Marianna  Flora^  and  brought 
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Vol.  VL  I^^r  into  Boston.     Stockton,  &c.  libened  her  in  the  district 
Ch.  186.  court,  and  her  cargo,  alleging  she  made  a  piratical  aggression 
Art.  5.    on  the  Alligator,  against  the  taid  act.     The  district  court  de- 
Con,      creed  a  restitution   and  damages,   $19,675.     The  libellaats 
v,^-v^.^^     appealed  to  the  circuit  court.     Pending  the  proceedings  in 
the  circuit  court,  the  libellants  were  allowed  to  file  a  new 
count  or  allegation,  in  which  the  aggression  was  stated  to  be 
hoitUtj  and  with  intent  to  sink  and  destroy  the  Alligator,  and 
in  violation  of  the  law  of  nations*     It  will  be  observed,  this 
new  count  introduced,  in  very  substance,  a  new  ground  of 
condemnation.     The  first  libel  was  for  a  piratical  aggresskm 
against  the  act  of  eongrus.     This  second  count  or  libel,  was 
for  a  hoMiile  aggression  against  the  law  of  nations.     On  the 
first  original  count,  the  M.  F.,  if  proved,  was  condemnable, 
in  toto,  for  piracy ;  on  the  second  held,  not  liable  to  confisct- 
11  Wheat  1  to^'*^^'  ^^^  °^^  entitled  to  damages  or  costs,  there  being  probable 
68,  The  Mari- cause  for  seizing  and  bringing  in  for  trial.     Held,  further,  pi- 
'ST^Vi^^^c     ^^^^  '"*y  ^^  lawfully  captured,  in  peace  or  war,  by  the  public 
tuiofP^gal',or  private  ships  of  any  nation;  and  that  there  is  no  right 
Claimant.        of  search  in  time  of  peace. 

Art.  9.  ^17.  This  was  a  case  of  seizure,  for  an  asserted  forfeiHure 

Con.  under  the  ship  registry  act  of  December  31,  1793,  cb.  1. 

•JJ^'^PJ*' ^1- The  libel  contained  four  counts  on  the  sixteenth  section,  and 
Margar^  allaa  <^"®  ^"  ^^^  twehtyseventh  section  of  the  act.     The  claimant 
CarkMFeman-  was  the  sole  ownier  of  the  Margaret.     She  was  a  registered 
Claimant.^      vessel  of  the  United  States,  and  transferred  to  a  Spaniard  in 
Cuba,  there  to  evade  the  Spanish  duties  to  be  retransferred  to 
Haley.     Held,  tbis  worked  a  forfeiture  on  said  act,  as  the 
transfer  was  not  made   known,  as  the  seventh  section  of  it 
prescribed  :  2.  The  act  does  not  require  a  beneficial  or  bona 
Jide  sale,  but  a  change  of  ownership,  *  by  way  of  trust,  confi- 
dence, or  otherwise,*  is  sufficient :  3.  Tl!&  proviso  in  the  said 
sixteenth  section,  being  by  way  of  exception  from  the  enact- 
ing clause,  need  not  be  noticed  in  the  libel,  it  is  part  of  the 
claimant's  defence  :  4.  This  proviso  applies  only  to  the  case 
of  a  part-owner :  5.  The  trial  in  such  case,  is  by  the  court, 
and  not  by  a  jury,  in  seizures  on  waters  navigable  from  the 
sea,  by  vessels  of  ten  tons  burden  and  upwards :  6.  The 
Margaret  was  liable  to  seizure  on  the  said  twentyseventb  sec- 
tion, because  she  cofitinued  to  use  her  register  after  she  was 
so  transferred,  as  using  a  register  without  being  actually  enti- 
tled to  the  benefit  thereof. 
Art.  10.        ^  ^'  -P^AtWlfon.     The  supreme   courts  in  some  of  the 
Con.         States,  issue  this  writ  to  inferior  courts,  d^c,  as  in  South  Car- 
%  Nott  Sl  Mc  olina.     The  writ  of  prohibition  may  issue  on  a  suggesuon  that 
Cord,  174-180.  |||q  ^ausa  originally,  or  some  collateral  matter  arishng  therein, 
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does  not  belong  to  the  jurisdiction  of  the  court  to  which  the  Vol.  VI. 
writ  is  directed,  but  to  some  other.  But  if^he  want  of  juris*  Ch.  186. 
diction  does  not  appear  on  the  face  of  the  proceedings,  prohi*  jirt.  10. 
bition  will  not  lie  to  an  inferior  court,  after  sentence.  Can. 

But  this  writ  lies  not  against  justices  and  freeholders,  merely     s^^/^w^ 
for  irregularity  in  their  proceedings,  if  they  act  within  their  i  Nott  h  Me 
jurisdiction.     Other  cases,  1  Bay,  382-434;  2  Bay,  38-18,  ^^^•«^»-■••• 
and  Const.  Rep.  55. 

^  1  eon.  in  admiralty  proceedings  t/i  rem,  where  the  pro- Art.  ]1. 
ceeds  of  the  sales  are  brought  into  court,  they  are  not  liable    Can. 
to  make  good  a  loss  sustained  by  the  purchaser,  in  consequence  ^  Wheat  616- 
of  a  defect  discovered  in  the  article  sold.     In  this  case  Brazil  ^^' 
tobacco  was  sold  by  the  marshal  in  Maryland,  to  the  amount 
of  $15,495,  by  sample :  the  samples  sound.     The  tobacco 
sent  to  Gibraltar,  and  there  found  to  be  so  rotten  that  the  whole 
sold  for  $4818  ;  decided  as  above.     Also  stated  the  tobacco 
was  thus  rotten  when  sold  in  Maryland.     The  $15,495  were 
private  Portuguese  property.     So  the  question  was  between 
private  individuals,  but  the  Portuguese  owners  had  no  part  in 
the  selling  ;  the  sale  was  the  act  of  the  court  and  its  officer. 
The  court  thought  the  purchaser  might  and  should- have  exam-        ^^* 
ined  the  tobacco  before  he  purchased  it. 
.   ^  11  can.  An   ifgunetion  that   stays   proceedings  at  law 
against  the  principal  stays  them  against  the  special  bail.  A  and  6  Har.  k,  Me 
his  wife  a  minarf  sold  her  land  to  B,  and  evictcnl  him  and  sold  ^^^'  ^  ^ 
to  C.     An  injunction  issued  to  stay  in  his  bands  enough  of  the 
purchase  money  to  pay  the  prior  purchaser  for  the  buildings 
he  erected  on  the  lands  when  in  possession,  thinking  his  title 
good. 

^  12  con.  By  act  of  congress  of  February  13,  18Q7,  the 
judges  of  the  district  courts  have  as  full  power  to  grant  writs 
of  injunciian  in  their  districts,  as  is  exercised  by  the  judges  of 
the  supreme  court,  and  under  the  same  rules,  d^c,  to  continue 
in  force  to  the  next  circuit  court,  d^c.  But  the  D.  judges 
cannot  issue  this  writ  where  the  party  has  had  a.  reasonable 
time  to  apply  to  the  circuit  court  for  it. 

Land  is  sold  with  general  warranty  and  a  deed  of  trust 
given  on  it,  to  secure  payment  of  the  purchase  money.  If  an 
adverse  claim  to  it  afterwards  shall  appear,  a  court  of  equity 
au^oim  the  sale  under  the  trust  deed,  till  such  claim  be  de- 
cided.    1  Rand.  72,  also  1  Rand.  65-71. 

Where  an  injunciian  is  refused  by  the  chancellor  in  aptn  i  Rand. 
caurtj  it  is  competent  for  a  judge  of  the  court  of  appeals,  aut^^' 
af  caurtf  to  award  it ;  and  on  an  office  copy. 

See  much  of  the  doctrine  of  itgunciian$  in  the  case  of  Os- 
bom  V.  the  United  Sutes  Bank,  9  Wheat.  738  to  903 ;  espe- 
cially pages  838-845,  and  ch.  143,  a.  4,  s.  3 ;  same  case. 
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ToL.  VI.       An  injunction  out  of  the  circuit  court  to  aUj 
Gv«  186.  on  a  judgment  atHtw  in  that  court,  majr  isMe,  though 
Art'  !!•    thereon  be  pendra^  in  the  supreme  comt :  2.  If  the 
Cm.      judge  issue  one,  it  eipires  at  the  next  term  of  the  cireint  ooaiC» 
«i.^v-^/    unless  continued  by  it ;  but  the  denial  of  se^ral 
IIIJMRriMtaii motions  to  dissolve  the  iojuoetioB,  majr,  under 
ibe!!il: Cb^lT ^  considered  as  equivalent  to  an  order  for  renewing  it.     Wm 
JudSM.  on  a  motion  for  a  wumdamtu  to  said  judges. 

As  to  injunctions  to  stay  proceedings  at  law^ther«  dearfar  v 
but  little  certainty  in  the  knglish  books.  They  are.  fall  of 
diflbreet  opinions ;  old  doctrines  and  new,  iuim  mwmm  mhj 
teamimgi,  ^e.  But  in  a  few  instances  sotmd  opiniooa  m  to 
be  found.  See  Eden  on  Injunctions,  edition  18S9,  pegs  SM« 
The  cases  still  leave  it  uncertain  how  for  reKef  is  to  tealkniK- 
ed  to  a  parikepi  maifjitf ;  what  is  a  f^nuUf;  what  ifawmis 
Kquiiatedf  or  how  far  the  maxim  holds,  igmoraniim  jmt  wm 
'  eMwa/  in  equity.  The  prevailing  idea  i%  that  ignoranoe  of 
law  does  not  excuse  in  law  or  equiqr ;  yet  certain  it  is  if  die 
judge  mistake  the  law  he  is  excused,  and  veiy  propetlyi  for 
no  judge  yet  ever  existed,  the  most  perfect  one,  who  bM  nol^ 
in  some  cases,  mistiken  the  law ;  in  other  words,  who  faasnot 
in  some  cases  been  ignorant -of  the  law ;  as^whwe  hebes  d^* 
oided  the  law  is  so,  and  the  nnajority  has  decided  against  fakn, 
and  where  his  decision  has  been  reversed  by  a  Uriier 
Still,  the  maxim  has  ever  been,  be  is4)xcused,  and  m  no 
liable.  Yet  the  maxim  holds  the  poorest  laborer  to  know  the 
whole  law  of  the  land,  and  the  roost  intricate  parts  of  it,  at  his 
peril. 

When  the  pit.  Olesa  bill  for  an  injunction  to  stay  trial  at  law, 
and  oiakes  affidavit ^  it  is  not  yet  settled  what  kind  of  one  it 
ought  to  be.  As  late  as  1820,  we  find  nothing  but  a  series  of 
uncertainties  on  the  suUeot.  Thousands  of  such  uncertainties 
appear  to  exist  in  the  English  Chancery,  and  increasing  in  the 
rapid  succession  of  the  high  chancery  officers,  and  in  the  nu- 
merous reports  of  all  their  dicta,  doubts,  and  leanings. 

There  are,  however,  some  few  good  cases,  and  founded  in 
principle.  One.  The  court  will  not  continue  an  injunction, 
but  on  the  condition  the  pit.  applying  for  it,  pay  into  court  the 
sum  found  due  from  him  by  verdict,  award,  or  by  the  deft^. 
oath  in  his  answer ;  there  being  no  special  reasons  to  the  con* 
trary.  Eden  82  to  86,  and  cases  cited.  Another  case.  If  the 
answer  of  the  d6ft.  denies  all  the  equity  of  the  pit's,  bill,  his 
mjunction  is  dissolved  of  course.     1  John.  Ch.  R.  211. 

A  third  case.  The  pit.  files  his  bill  and  gets  an  injunctbui 
the  deft's.  answer  obliges  the  ph.  to  amend  hb  bill,  his  imunc- 
tioo  is  gooe,  the.  bill  on  which  it  issued,  bemg  altered,  noJcag» 
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fer  supports  it.    2  V.  b  B.  102,  BlUt  v,  Boscawen,  a  lata  de*  Vou  VI'. 
cisioDy  after  many  doubts  and  variations.     In  such  cases  the  Ca«  I864 
pit.  must  revive,  or  the  court  may  give  hiai  leave  to  amend  Ari.  \Tl» 
Am  hiU  triihout  prg'udice  to  his  injuneiion.     3  Madd.  475 ;      Con^ 
Eden,  88.     In  New  York  an  injunction  bill,  being  sworn  to     \^»v^w> 
by  the  pit.,  cannot  be  amended  without  leave.     4  John.  Ch. 
R.  434,  Parker  v.  Grant,  and  Rule  90th.     This  amending* 
vfUhout  prgudice  is  only  for  good  reasons  shown.    This  sound 
principle  of  late  adopted,  is,  that  the  ph.  shall  put  forth  his 
whole  strength  in  his  first  bill  for  an  injunction,  and  as  Lord 
Eldon  said,  the  court  will  not  give  the  ph.  *  liberty  to  split  and 
retail  out  his  equity  to  apply  upon  another  head  for  another 
injunction  after  the  former  one  is  dissolved.'    Also  '  where  an 
injunction  has  been  dissolved  on  the  merits  upon  the  answer 
put  in  whether  by  a  decree  of  the  court  on  dismissing  the  bill, 
or  on  motion  upon  coming  in  of  the  answer,  or  on  arguing  the 
merits,  as  they  appear  on  tlie  oath  only  of  lim  deft. :  if  the 
pit.  amends  that  bill,  or  files  a  supplementary  bill  with  new 
matter,  which  is  part  of  the  old  cause,  he  cannot  apply  of 
eawree^  for  a  new  injunction  to  stay  proceedings  until  answer 
or  fordier  order.'    Hereon  Eden  p.  91,  observes  '  this  doc- 
trine thus  clearly  and  satisfactorily  established  has  been  foK 
lowed  in  all  modern  cases ;  and  no  injunction  which  has  been 
once  dissolved,  can  now  be  revived  without  apecud  motion^  on 
amendments  verified  by  affidavii.^  James  v,  Downes,  18  Ves. 
582  ;  2  V.  St  B.  101 ;  Vipan  v.  Mortlock,  2  Meriv.  479. 
Held,  where  new  facts  are  stated  in  a  supplemental  bill,  a  4  Johnf.  cb. 

jQresh  injunction  may  be  awarded  on  motion,  though  the  fo^^n^r  f 'SuiSiwn*"*^ 
injunction  was  dissolved  ou  the  merits. 

In  case  of  amendment  and  to  obtain  a  further  injunction  to 
stay  proceedings  at  law  two  things  are  essential :  1 .  That  the 
deft,  be  in  default :  2.  The  truth  of  the  amended  bill  must 
be  verified  on  special  motion  by  affidavit^  showing  the  ph. 
could  not  sooner  have  put  the  new  facts  on  the  record.  Nor  p.  92. 
is  this  default  confined  to  be  in  contempt,  as  once  held  in  the 
exchequer.  2  Anst.  553 ;  but  aliter^  18  Ves.  522,  523 ;  2 
Meriv.  47G ;  see  Massie  v.  Watts,  ch.  225,  a.  6,  s.  2  ;  ch. 
226,  a.  13. 

§  19.  The  commission  given  by  George  the  Third  to  a  vice 
admiral  in  a  colony,  before  the  revolution,  was  a  very  long  in- 
strument of  nine  or  ten  printed  octavo  pages,  including  many 
matters  on  lands  and  waters,  and  empowered  him  '  to  take 
cogizance  of,  and  proceed  in,  all  civil  and  maritiine  causes, 
and  in  complaints,  contracts,  offences,  or  suspected  offences, 
crimes,  pleas,  debts,  exchange,  accounts,  charter-parties, 
agreements,  suits,   trespasses,   injuries,   extortions,   and   de- 
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Vol.  VI.  .mtiidf,  and  busioeM  dril  and  mariiiiM  wbitevert  oomoMOMd 
Ca.  186*  or  to  be  cocnmenead,  between  roercbanUi  or  betweoa  owncre 
Jirt.  n.  and  proprietors  of  ihips  and  other  vessels,  lcc.»  Uc  vitkai 
Con.  bis  colony,'  be. ;  also  *  to  inquire  by  the  oaths  of  bnneat  and 
lairful  men  of  oar^said'eolony,  *  and  the  territoriea  depend- 
ing thereon,  and  the  maritime  parts  of  the  same  and  adjoin* 
ing  to  tliem  whatsoever,  dwelling  both  within  libertiei  and 
franchises  as  without,  as  well  of  all  and  singular  such  oiatteii 
and  things,  which  of  right,  and  by  the  Matutes,  laws  and  ordi* 
nances,  and  customs  anciently  observed,,  were  wont  and  bucht 
to  be  inquired  after,  as  wreck  of  the.  sea,  and  all  and  aingnlar 
the  goods  and  chattels  of  whatsoever  traitors,  phralei,  tttan- 
slaye/s,  and  felons,  howsoever  offending,  within  the  roarilime 
jurisdictioo  of  our  vice-iidmiralty  of  our  cdony  of  — -^ 
aforesaid,  and  the  territories  depending  thereon,  and  of  the 
goods,  chattels,  and  debts  of  all  and  singular  maintainera,'ao* 
cessariesj'counsellors,  abettors,  or  assistants  whatsoever.'  So 
of  all  goods  of  suicides,  their  debts,  &c.  *  by  sei,  watfr^  of 
land  in  our  said  colony  of  ,  kc.  forfeited,  dbc.;  abof 

every  Icind  of  forfeiture  $  so  of  goods  waived,  flotem,  jettatt^ 
ligan,  and  treasures  found,  or  to  be  found ;  deodands,  dere* 
lict  goods,  itc.f  &c. ;  so  as  to  *  anchorage,  lastagft,  baltnr, 
royal  fishes,  as  sturgeons,  whales,  porpoises,  dolpUna,  luggit 
and  grampusses,  and  generally  of  all  other  fishes  wbattoem',* 
of  large  bulk  or  fatness,  anciently  by  right  or  custom,  or  any 
way 'appertaining  or  belonging  to  us,' to  arrest,  take  i^oogni- 
sances,  imprison,  try,  condemn,  punish,  be,  Ac.  h  this 
random  way  the  commission  ran  on  several  pages  further.  It 
extended  also  to  <  M  fresh  waters,'  ports,  public  streams,  Tivs> 
ers,  or  creeks,  or  places  overflown  whatsoever,  within  the 
ebbing  and  flowing  of  the  sea  or  high  water,'  be. 

It  may  have  been  intended  to  conflne  this  commission  to 
f he  admiralty  and  maritime  jtiriidictionj  but  i(  so  intended  it 
clearly  included  places  within  the  county  lines  of  a  c6lony,  as 
fresh  waters,  ports,  creeks,  be. ;  and  so  vague  are  the  exprcs* 
sions  in  it,  that  it  was  impossible  exactljr  to  understand  what 
was  meant  by  maritime  jurisdiction. 

This  commission  is  so  far  cited  to  show  how  many  rights, 
powers,  and  kinds  of  property  the  king  claimed  in  the  colo- 
nies as  belonging  to  him  ;  also  because  in  this  case  two  very 
unsettled  questions  have  arisen:  1.  How  far  does  the  adml- 
raltv  and  maritime  jurisdiction  extend  as  to  place,  persons,  or 
subject  maiter  ?  3.  In  these  numerous  cases,  how  far  does 
the  /e^ero/ jurisdiction  extend  ?  If  we  examine  the  journals 
of  the  old  congress,  from  the  forrhation  of  the  Union  in  1774, 
to  the  adoption  of  the  Federal  Constitution,  which  extends  the 
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fedcnl  jiidiciitl  power  '  to  all  esses  of  ndminlty  and  maritrme    Vol.  VT. 

jwisdiciinn,'  we  shall  find  but  little  on  these  suhjecls.     Nor  is   Cu.  188. 

much  to   be  found  since  that  constiiuiion  was  adopted.     So   ^rt.   11. 

hr  as  the  doings  of  the  old  congress  respecled  maritime  mat-       Con. 

tors,  they  were  mainly  confined  to  the  cases  of  captures,  con-    t.^-,,^>^^^ 

ndered  in  chapter  227.     When  the  king  ceased  to  liave  these 

rights,  they  accrued  to  the  thirteen  colonies.     The  di.licutt 

qneslion  is,  what  p&rts  of  them  did  accrue  to  the  Union,  and 

what  pans  to  the  thirteen  cnlonies  indi?iduat!y,  now  Stales? 

There  hnve  been  scarcely  any  decisions  on  the  subject.     But 

the  natural  division   seems  to  have    been   this — such  rights 

tnd    kinds  of  property,  in  these  cases,  as  were  and   have 

been  found  within  (Ae  county  lines  in  any  colony,  have  accrued, 

to  it,  and  such  of  them  as  have   been   found  mlhout  those 

lines;  have  accrued  to  the  Union.     So  it  is  understood  has 

been,  in  general,  the  practice :  in  each  case  subject  to  pri- 

Tate  claims  end  rights.     Legislation   on  many  of  these  kinds 

of  property  was  exercised  both  by  Englnnd  and  the  colonies, 

u  tpreck.  Sic.     So  hy  tlie  Union  and  Sutes.     See  Wreck  in 

the  index ;  see  Property  Found,  Sic.  ch.  76,  art.  7 ;   see 

Fisheries,  Flats,  inc.  ch.  68. 

§  32.  This  information  does  not  lie  at  the  suit  of  an  individ-     Aet.  16. 
ual,  but  must  be  instituted  and  carried  on  by  and  in  the  name       Con. 
of  the  State,  Sic. :  2.  It  may  be  filed  under  the  direction  of' **=C'^'''3*- 
the  court:  3.  On  such  information  against  a  person  claiming  to 
exercise  the  office  of  sheriff,  the  decision  of  the  managers  of 
the  election  is  conclusive  as  to  all  mat'ers  legally  submitted  to 
tbem  as  long  as  that  decision  remains  tinreverseif :  4.  Such  in- 
formation may  be  grajiied  against  an  officer  commissioned  under 
the  authority  of  the  State. 

^  23.  Decided  in  this  case  that  the  general  rules  of  the^" '^''"■ 
court  as  to  pleadings,  amending.  Sic.  are  applicable  to  proceed-,u,  M  tosr. ' 
togs  upon  an  infoniialion  in  the  nature  of  a  gvo  warranto. 

^  24.  Held,  the  process  on  an  information  in  ihe  nature  of  The  People  t. 
a  quo  warranto,  is  either  4  venire  faciaa  and  dutrtngat,  or  a  tub-  ^'^'j*"''™. 
pana,  and  attachment :  3.  It  is  irregular  to  proceed  against  thewiyne  Coud- 
deft,  by  a  rule  to  appear;  the  attorney  general  had  proceeded 'y. < (^otbr, 
to  enter  an  appearance  for,  and   to  take  a  defaull  against  the^"'^' 
deft,  pursuant  to  a  rule  obtained  on  an  ex  parte  application   for 
the  purpose,  at  the  last  term,  as  in  3  C o wen's  R.  357,5.6. 
Moved  for  the  deft,  to  set  the  judgment,  by  default,  aside,  as  one 
irregular.     The  mover  read  on  affidavit,  shcH-ing  that  no  pro- 
cess had  been  served  ;  and  that  he  did  not  know  till  ihls  term, 
when  he  saw  the  note  of  the  case  in  3  Covven,  that  the  subject 
bad  even  been  mentioned  to  the  court ;  this  was,  as  snid,  iKirsu- 
iDg  a  citiSen  to  judgment  without  due  process.     TheslatuH^ 

VOL.  K.  73 
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Vol.  VI.  authoriring  the  ioforiuation,  reauires  the  relator  to  proceed  in 
Ch.  186.   tb^  manDer  usual  upon  such  ioionnatioiis,  (1  R.  L.   108,  a.  4|) 

Art*  16.  these  were  well  known  touthe  common  law.  According  to  that. 
Con.      t'l®  information  uniformly  prayed  process  agninst  the  deft.,  and 

s^s,^^^^  was  as  above.  Bac.  Abr.  Information  D.  Com.  Dig.  quo  war- 
6  Wentw.  ranto*  Attorney  general  admitted  so  is  the  practice  in  fkiglaod. 
B  ^•f!'  i^fi  fk^*  Judgment  by  default  set  aside,  and  the  English  practice  adopted 
874-^,  same  on  argument  and  advisement  first  above  stated.  The  court 
etw ;  6  D.  k,  held  practice  williout  discussion  of  no  binding  force.     FroiD 

KfSr* '  Co     P®8^  ^^^  '^  ^^^'  ^      '^  '*  '"  Cowen's  notes  in  twentythree  fdl 

41^-4^ ;  6^' and  fine  printed  pages,  a  very  extensive  collection  of  cases, 

Bfam.  R.  863.  English  and  American,  on  these  informations,  quo  xoarranto ; 

die  substance  of  which  are  found  in  this  chapter  m  art.  8  to  16, 

both  included ;  also  a  number  of  cases,  not  noticed  by  Mr. 

Cowen. 

The  People,        ^  25.  An  information  in  the  nature  of  a  quo  warranto  lies  against 

Vottrt'e.  Van°  ^"^  intruding  into  the  office  of  a  sheriff  in  consequence  of  an 

Slyck,  4         unlawful  decision  of  the  county  board  of  canvassers  in  bis  h- 

gwen,  287— vour  convened  pursuant  to  the  10th  section  of  the  act  for  r^- 

^^'  latinc  elections  passed  April  17,  1822,  (Sess.  45,  ch.  250.) 

Held,  2.  The  duties  of  the  board  are  ministerial,  not  judicial : 

3.  A  certiorari^  therefore,  is  not  the  proper  reraedj' ;  special 

pleadings  at  large ;  some  inferior  points  settled ;  many  cases 

were  cited,  but  the  largest  part  of  them  were  English. 

Judgment  of  ouster,  and  that  the  relator  recover  tlie  costs  df 
the  prosecution. 
The  People,        ^  35^  This  remedy  lies  acainsl  persons  who  have  intruded 

ex  rel.ofisrtel.   .'  .•         «:         r  j*       .  c         • 

r.  Tibbets,      '"^^  "^^  ofnce  of  directors  of  an  insurance  company,  or  any 
and  others,  4   other  corporation  ;  so  against  those  who  intrude  into  any  oflSce 
^weD,358^  created  (or  the  government  of  a  corporation.     So  against  those 
who  usurp  to  be  a  corporation.     Not  denied  because  the  office 
is  annual. 
The  people  r.       §  ^7.  Information  quo  warranto  ;  much  special  pleadings. 
Niagara  Bank,  Important  point  decided  was,  that  the  bank  did  not  -forfeit  its 
6  Cowen,  IW-  charter  by  insolvency,  and  closing  their  banking  operations,  as 
hrfore  they  were  prosecuted  by  the  people,  they  resumed  the 
payment  of  their  debts.     Aliter  if   prosecuted  before,  &c.; 
stopped  payment  five  years ;  was  decided  on  the  act  of  incorpo- 
ration. 
Thc^^copier.      ^  ^8.   Quo  uY/rraM/o,  &£c.     Held,  insolvency  and  refusal  to 
ton  and* War-   P^y  bills,  &:c.  in  specie,  or  other  lawful  money,  &c.   are  not  of 
rcn  Bank,  6    tliemselves,  within  the  act  (Sess.  40,  ch.  185,)  of  incorpora- 
Cowen,  211— ^j^j^  ^f  ggjj  \^^^\^^  ^  ground  of  such  information,  or  other  pro- 
ceeding to  oust  them  of  their  corporate  rights.     Woodworth  J. 
said  '  there  must  be  a  total  nan  user  to  be  the  ground  of  forfeit- 
ure.'   Judgment  for  the  bank. 
^  39.  Qno  warranto  on  the  like  supposed  ground  of  non 
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user,  be.     Held,  1.  May  be  against  the  company  as  a  corpora-   Vol.  V. 
lion :  2.  The  judgment  is  one  seizure :  3.  Corporate  rights  Ch.  186. 
may  be  forfeited  by  non  user  or  misuser :  4.  To  sufier  an  act   ^f^^  |0. 
to  be  done  that  destroys  the  end  and  object  of  the  constitution,       q^j^^ 
is  equivalent  to  the  surrender  of  its  corporate  rights.     As  where    ^.^p^^^^^^ 
it  fails  and  becomes  unable  to  resume  its  business ;  and  the  peo-rp^,^  People  v. 
pie  may  reply  such  inability   generally.      Judgment  for  thetheHodeon 
people,  with  leave  to  the  bank  to  withdraw  its  demurrer,  and  ^^\{!},^^' 
join  issue.     See  19  John.  456,  Slee  v.  Bloom. 


CHAPTER  CLXXXVII. 

COURTS. 


^  6  rem.  The  civil  laW  is  the  common  law  of  the  European  ^^^^  | 
continent;  in  some  degree  as  modi6ed  in  each  sovereign  State,  q^^ 
as  its  own  circumstances  have  required  ;  hence  it  is,  properly, 
the  ground  work  of  their  laws.  So  in  some  degree  this  is  the 
case  in  England  and  in  the  United  States.  Several  principles  and 
maxims  of  the  civil  law  are  a  part  of  our  State  and  federal 
common  law,  being  the  old  English  common  law,  much  modi- 
fied and  ameliorated  in  England  since  164S,  and  especially,  in 
the  thirteen  colonies,  and  in  federal  America,  wherein,  and  in 
which  time,  it  has  been  divested  and  purged  of  its  old  feudal 
principles,  supersihious  trials,  barbarous  punishments,  dark  age 
uncertainty,  barbarous  Latin  and  French  dress,  8ic.  &c.  and 
made  to  accord,  in  a  good  measure,  with  the  present  state  of 
civilized  society,  freedom,  knowledge,  and  good  feelings,  in 
federal  America.  There  is  more  of  the  civil  law  minded  in 
our's,  than  is  usually  supposed.  The  scores  of  Latin  law 
maxims  in  this  work,  taken  from  the  civil  law,  are  but  a  Veiy 
small  part  of  such  maxims  taken  from  that  law  and  naturalized 
in  our  own.  There  is  most  clearly  enough  of  the  civil  law 
adopted  in  ours  to  justify  law  instructers  to  teach  it  very  largely. 
Several  important  branches  of  our  jurisprudence  have  their  very 
foundation  in  the  civil  law,  the  more  we  examine  and  under- 
stand this  law,  the  more  we  shall  find  we  have  adopted  it  by 
other  names. 

^  6.  What  value  gives  the  supreme  court  of  the  United  Art.  2. 
Sizies  jurisdiction.     If  the  replevin  be  of  goods  distrained  for    Con. 
rent,  the  amount  for  which  avowry  is  made  is  the  value  of  the*  W*»**t.  527. 
matter  in  controversy ;  and  if  the  writ  be  issued  to  try  the 
title  to  property,  it  is  in  the  nature  of  detinue,  and  the  value 
of  the  article  replevied  is  the  value  of  the  matter  in  contro- 
versy, so  as  to  give  jurisdiction  to  said  court,  and  it  has  none  pp.  ssi-m. 
if  such  value  be  less  than  ^1000.     In  all  cases  of  eoDCiirrent 
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VoL.VI.  jnrisdictiony  the  court  wliich  first  ha^.posstssi  -r  of  the  si-bjert 

Ch«  187.  must  decide ;  and  a  court  of  equity  is  bound  by  such  deci  km 

A}tn  2.     nt  low,  uuless  there  be  the  addition  of  some  equitable  cim  m* 

Con.      stance  to  give  jurisdiction. 
s^^^^V'        See  cb.  143,  tbe  jurisdiction  of  Federal  courts  in  aeferil 
important  cases ;  also  cb.  32,  chapters  relating  to  corporatioai, 
art.  7,  post. 
Art,  3.  ^  3«  Held,  tbe  circuit  courts  of  tbe  United  States  baye- 

Con*  jurisdiction,  under  tbe  constitution,  acts  of  April  3,  18l(^,  ck 
lawhett  1M262,  s.  29,  and  of  March  3,  1815,  cb.  182,  s.  4,  of  suits 
ni»<rter-OeQ-  brought  in  the  name  of  the  postmaster-general  of  the  United 
ertl  «.  Earles,  States,  *  on  bonds  given  to  him  by  a  deputy  postmaster,  condi- 
^^'  tioned  "  to  pay  all  monies  that  shall  come  to  bis  hands  for  the 

postages  of  whatever  is,  by  law,  chargeable  with  postage  to 
the  post  master-general  of  the  United   States,  for  the  time 
being,  deducting  only  tbe  commission  and  allowances  made  by 
law  for  his  care,  trouble,  and  charges,  in  managing  the  said 
office,**'  tic. :  2.  The  postmaster-general  has  power  to  take 
such  bonds  under  different  acts,  establishing  and  regulatinethe. 
post  ojfice  department,  and  especially  under  tbe  act  of  April 
30,  1810,  ch,  262,  s.  29,  42. 
1  Mtfon,  4S1,     ^  ^*  The  circuit  court  has  no  jurisdiction  in  caysj^siof  ad*. 
The  Brig  Hoi-  miralty  and  maritime  jurisdiction,  except  over  the  final  decrees. 
^^*  of  the  district  court :  2,  Nor  has .  it  any  of  suits  ,  between . 

White  «.  Tur-  c'^^^cns  of  different  States,  except  when  one  of  the  parties  is 
DerJ  Mason,  a   citizen   of  the.  Slate  where  the  suit  is  brought.     Butfaas.. 
^'^-  jurisdiction  of  a  judgment  in  a  State  court,  between  citizens 

of  different  States,  though  it  had  not  jurisdiction  of  tbe  note^ 
the   subject  of  that  judgment.     2  Mason,  303,  Dexter  «• 
Smith  &,  al. 
9  Wheat.  637-      The  en(|orsee  of  a  promissory  note,  residing  in  a  difiereot 
ahr.Tor!*"^  State,  may  sue  in  this  court  his  immediate  endorser,  residing 
ranee.  in  the   St^te  in   which  the  suit  is,  though  the  endorsee  be  a . 

resident  of  the  same  State  with  the  maker  of  the  note.     See 
ch.  176,  a.  3,  s.  33. 
Art.  4.  ^  2.  The  district  court,  as  a  court  of  admiralty  and  man* 

Con.  time  jurisdiction,  may  entertain  suits  for  all  torts,  damages  and 

1  Maaon,  96,  iinjawrul  seizures  at  sea  :  2.  As  a  court  of  revenue,  suits  for 
vrtt.*  *    "'trial   of  property  seized    for   violations   of   municipal    laws: 
3.  As  incident  to  this  jurisdiction,  may  compel  a  redelivery  of 
the  property,  and  award  damages  for  any  loss  of,  or  injury  to 
it :  4.  It  may  compel  a  seizor  to  proceed  to  adjudication  as  it 
does  a  cnptor. 
1  Maaon,  8S0,      ^  3.  When  a  seizure  is  made  within  a  judicial  district,  tbe 
The  Al^y.      district  court  thereof  has  exclusive  jurisdiction  originally  ;  and 
if  the  thing  seised  be  brought  into  another  district,  the  court 
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wlU/remit  the  property  tatho  proper  district ;  but  the  cognizance    Vol.  VI. 
of  seizures  on  the  high  seas  belongs  to  any  (listrirt  court  of  a  dis*  Cii.   187k 
trict  into  which  the  property  is  brought :   2.  If  the  seizure  be    Art*  4; 
abandoned  no  jurisdiction  attaches  to  any  court,  unless  there       CoM. 
be^a  new.  seizure,  but  there  is  no  abandonment,  except  where 
there  is  clearly  a  dereliction  of  the  thing  seized  :  3..  If  a  party 
excepts, to  the  jurisdiction  of  the  court  lie.must  plead  to  it. 
If  he  £ie-a  claim,  and  plea  to  the  merits^  and  theparties  join 
issue  tbereon,  the  exception  to  the  jurisdiction  is  waived.     In  3  Maioo,  801. 
suits. for  assaults,  dtc.  on  the  high  seas  no  appeal  lies  from  the 
district  court  unless  there  be  an  ad  darnnum^  laid  in  the  libel 
exceeding  j(60. 

^.4.  The  jurisdiction  (maritime)  of  the  <ii8trict  court  does 
not.  extend  to  voyages  confined  to  fresh  water  rivers,  &c. 
flencey  it  has  no  jurisdiction  of  a  suit  for  seamen's  wages 
earned  in  a  voyage  in  a  steam  vessel  from  shipping  port  in 
Kentuclcy,  up  the  river  Missouri,  and  back  to  shipping  port, 
as  a  cause  of  admiralty  and  maritime  jurisdiction.  Ttiis  ex- 
tends not  to  contracts  for  the  hire  of  seamen,  except  where 
the  service  is  iubstantiaUy  on  the  sea,  or  on  waters  within  the 
ebb  find  flow  of  the  tide,  and  mainly  so.  The  act  of  1 790,  lo  Whett.  428 
ch..  20,  as  to  seameny  confines  the  remedy  in  this  ^^^ut*^)  ^^J^'^^ 
such  cases  as  ordinarily  belong  to  the  admiralty  jurisdiction.     SteamixMt 

^v'14.  Act  of  congress,  March  1,  1817,  as  to  depositions,  Abt.  5 
bci  empowers  the  commissioners  appointed  under  it  to  take  Can. 
affidavits  and  bail  in  civil  causes  to  be  used  in  tlie  several  dis- 
trict courts  of  the  United  States,  and  to  exercise  all  the  pow- 
ers that  a  justice  or  judge  of  any  of  the  courts  of-  the  United 
States  may  exercise  by  virtue  of  the  30th  section  of  the  judi- 
ciary act  of  September  24,  1789. 

And  act,  March  3,  1817,  provideiis  for  reports  of  the  deei-  • 
sions  of  the  supreme  court  of  the  United  States,  and  act.  May  ■■ 
15,  1820. 

^  23  con.  The  courts  of  the  United  States  proceeding,  as  Art.  7. 
courts  of  admiralty  and   maritime  jurisdiction,  have  jurisdic-    Con. 
\\on  in  cases  of  maritime  toris  in  personam^  as  well  as  in  rem.  l®  Wheat. 
2.  So' proceeding,  they  may  issue  the  process  of  attachment  n^,^  i^ 
to  compel  ap)>earance,  both  in  cases  of  maritime  torts  and  odiers  v.  Al- 
contracts:  3.  Under  the  process   act  of    1792,  s.  ^r  theyj^^J^**     ^ 
proceed  according  to  the  modified   admiralty  practice  in  our^^* 
own  country  engrafted  on  the  British  practice.     Seven  other 
rules. 

Appeal'  from  the  <;ircuit  court  of  Maryland.     Held,  on  an  Mlf^beat. 
appeal  from  a  mandate  to  carry  into  effect  a  former  ^fi^®*<>f2mtoMt2u 
the  court,  nothing  is  before  it,  but- the  proceedings  subsequent  libto  Spaniili  j 
to  tiMKmftMhite.     IU«et#.-Kimby«  reviewed.  G^iiraiUM. 
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Vol.  VI.        ^  37  con.  Uoited  Sutes  «.  Hudson  jfe  al.  is  no  dmibt  kw^* 
Ck.187.  especiallj  if  ive  do  not  co  oil  implied  jurisdiction.    Sect.  %  . 
Ari^l*     an.  dt  it  is  ^  stated  the  Federal  courts  hare  a  comoiOQ  Inr  •.' 
Con*      jurisdiction  in  criminal  eases.     Tbb  needs  explanation.     It  b  r- 
N^"v«ii^^  not  meant  tbwy  bavn  such  jurisdiftion  ^oad  the  tatole  of  m^ 
cause,  but  only  when  the  coostitution  of  the  United  States  or-  • 
act  of  congress  legally  gives  them  power  orer  the  main  pointoj  * 
of  ibe  cause;  for  instance,  in  the  case  of  Hudaon  Ic  ol«  ao  •• 
power  was  so  given.     It  was  a  KM  in  no  way,  by  any  pert  of-^* 
the  constitution,  or  act  of  congress,  brought  within  tbo. 
zanca  of  the  court;  but  bad  the  constitution,  or  act  of 
gross  empowered  those  courts  to  try  libdi^  and  said  no  mofo^.  * 
and  pointed  out  no  mode  of  proceedings,  ihen  these  ooima, 
being.so.|iossessed  of  the  iubject  auil^er,  would  have  bad  aticii  -« 
common  la  ly  jurisdiction,  whereby  to  proceed,  then  a  fedoffalj 
cou^t  might  have  arrested,  indicted,  admitted  the  pleadiaga  i  - 
and  evidence,  iiibtrucled  the  jury,  convicted,  and  ooodt  aad  ^ 
imprisoned,  by  the  rules  of  the  common  Jaw,  influenced  by  ^» 
Stale  statute  law  as  far  as  any  existed.  .     r . 

fFAe//y/ exercising  jurisdiction   over  the  li&als  ^atiae,  ool-- 
common  law  jurisdiction,  make  the  essential  difierence  fao^  r  • 
tw een  this  cause  of  Hudson  and  the  cause  the  United  StaMa' « 
,'!,     p.  Coplidge  bal.  which  waa  an  indictment  for  rescuing  av 
;iprixe  on  the  high  seas,  coming  to  Splem.    Judge  Story  held, 
.   the  circuit  court  had  jurisdiction,  and  bad  the  cause  been  ar» 
1  WbMt  416.  gued  in  the  supreme  court  of  the  United  States,  I  think  bis 
opinion  would  have  bee«i  confirmed,  on  the  ground  the  coosti- 
tutioD  of  the  United  States  gave  the  court  jurisdiction  of  the 
iufjject  matter^  it  being  a  maritime  cause,  an  offence  at  sea, 
and  the  constitution  iiaving  given  the  court  jurisdiction  *  in  all 
cases  of  admiralty  and  maritime  jurisdiction,'-— of  course  of 
this  case ;  but  left  it  to  proceed  by  State  and  common  law. 

If  it  be  asked  what  we  mean  by  common  law,  the  best  an- 
swer is  by  stating,  1.  What  is  not  common  law,  and   1.  All 
law,  and  rules  of  human  conduct,  contained   in  our  colony 
charters  and  constitutions  is  not  common  law  :  2.  Nor  is  any  law 
contained  in  federal  or  State  statutes,  resolves  or  ordinances : 
3.  Nor  are  any  executive  orders,  commands  or  decisions 
nor  4.  Are  any  articles  of  war,  or  military  orders  or  deci' 
sions :  nor  5.  Strictly  speaking,  are  the  civil  law,  the  lawo 
nature  and  nations. 

In  the  second  place  the  American  common  law,  as  explain- 

.,    ed  art.  1,  s.  6,  above  is  composed,   1.  Of  British  statutes 

'  adopted  in  the  thirteen  colonies,  or  some  of  them,  as  parts  of 

the  British  statutes,  constituting  suufna  charta  applicable  to 

the  colonies;  statutes  de  dtmis,  qTiiq^  (ic.  and  above  one 
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bundk*ed  others,  as  stated  in  this  work,  especially  iu  ch.  196  :   Vol.  VI. 
2.  Judicial  decisions  received  as  binding  law  and  rules  of  con-  Ch.  187. 
duct,  foreign  or  domestic  :  3.  Constant  usages  and  customs,      Art,  7. 
grown  into  such  law  and  rules,  whether  commercial,  local,      v^v^^w/ 
general  or  others  :  4.  In  some  few  cases  the  law  of  reason ; 
one,  for  instance,  in  llie  sixth  amendment  of  the  federal  con- 
sthution  which  provides  '  no  unreasonable  searches  or  seiz- 
ures,' shall  be  made.     Reason  alone  applies  this  provision  : 
6.  The  fifth   head  above,  the  civil  law,  natural  and  national 
liw  is  often  viewed  as  a  part  of  the  common  law. 

It  is  believed  the  dread  of  the  common  law  in  federal 
America  arises  mainly  from  misunderstanding  what  is  meant 
by  the  words  ^  common  law.'  Too  generally,  it  is  conceived, 
our  people  think  by  those  words  is  meant  the  old  English 
common  law,  containing  feudal  principles,  superstitious  trials, 
cruel  and  barbarous  punishments,  whereas  those  who  praise 
the  common  law  mean  no  such  law,  but  such  common  law  as 
is  described  art.  l,sec.  6,  above,  common  law  retined,  soften- 
ed, modified,  and  ameliorated,  to  the  spirit  and  feelings  of 
the  present  times,  properly  called  American  common  law, 
State  ^nA  federal.  Probably  nine  tenths  of  it  Slate  common  law. 

There  remains  one  (juestion — What  portion  of  federal 
common  law  have  we,  civil  and  criminal }  We  find  federal 
civil  common  law  is  admitted.  In  more  than  thirty  places  in 
the  federal  consthution  and  amendments  it  is  recognised.  In 
the  ninth  amendment  is  n  very  sinking  instance.  '  In  suits  at 
common  law  where  the  value  in  controversy  shall  exeed  twen- 
ty dollars,  the  riglit  of  trial  by  a  jury  shall  be  preserved  ;  «nd 
no  fact  tried  by  a  jury  shall  be  otherwise  reexamined,  in  any 
court  of  the  United  Slates,  than  according  to  the  rules  of  the 
common  law.'*  ^ 

Indeed  Virginia,  the  most  unwearied  and  able  opposer  of 
federal  common  law,  admits  it  in  the  instructions,  &M!.  of  her 
assembly  to  her  senators,  &c.  in  congress,  dated  January  14, 
1800.     This  assembly  considered   the  doctrine  novel   in  its  Tucker's 
piinciples,  and  tremendous  in  its  consequences,  which  taught,  JJp^*J|5J^'    . 
*  that  the  common  law  of  England  is  in  forco  under  the  gov-  468. 
ernment  of  the  United  Stales;'  that  '  it  opens  a  new  tribunal 
for  the  trial  of  crimes,   never  contemplated  by  the  fedeir.l 
compact ;  it  opens  n   new  code  of  sanguinary  criminal  law, 
both  obsolete  and  unknown.'-  'It  arrests, or  supersedes  State 
jurisdictions,'  &c.,  &c.    The  general  assembly  then  instructed, 
&c.  the  senators  of  Virginia,  &c.  to  oppose  the  passing  of  any 
law,  founded  on  the  principle,  *  that  the  common  law  of  Eng- 
land is  in  force  under  the  government  of  the  United  States.' 
Then  follows  the  exceptions  in  these  words,  to  wit,  *  except- 
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Vibu*  VI*    i^g  A'om  such  oppotition  such  particular  :pwti  of  (be 
Cff.  Ij97.  law  as  may  have  a  aanction  front  the  eonathulioop  jo  .%r.__ 
^ilfftf.  7.    they  are  necessarily  comprefaended  in  the  tpcbuiciil  phPWfi 
Cmi.      which  express  the  powers  delegated  to  tha  govemoioot  fi  m^ 
s^-v/^^    excepting  also  such  other  parts  thereof  as  miy  be  «dqfMiid|  kf 
congrossi  as-  necessary  and  proper  for  qarrying  kuo  euctilj^ 
the  powers  expressly  delegated.'  '  ■   '    -p 

Remarks.  1  •  Tiie  advocates  of  fedend  coaaxMi  hm  .^a 
criroioal  cases  do  not,  and  never  did,  adrocatet  euob  Movfdt, 
treroendousy  obsolete,  SMigMinary,  uoknowo,  auperaadling  Sla|i 
jurisdiction^  oommon  law  o(  England^  as  tl|»a|senibljr  deecribed 
and  opposed.  Far  otherwise ;  but  only  sucb  cosbrxhi  Ivv  m  |b 
deycriLed  in  this  chapter,  art.  1,  sect.  6,  and  ihts  w  conp^ajsp 
with  the  34tb  section  of  the  iudiciary  acfi  .of  SepMal^  Jil, 
1789,  and  other  Sute  and  federal  kiw«  daily  comag,ielo^gMh 
ist^nce*  '  --.-  ^i  * 

2.  The  assembly  was  on  the  subject  of  mmuHd^$ti0^j0ifi 
instructed  not  to  oppose  such  particular  parts  of  the  riw|iwwih|r 
(meaning  the  tremendous,  sanguinary,  d^.,.|Hr*  caamon  Jair 
ct  England  it  describad,)  aamay  bave  a  sanetioD  frMiiba  aw 
aiiuitiou,  fac  as  abovCit  Here  Virginia  admitted^  fiw 
poees,  in  crimimil  cases,  the  abominable  kpad  of  Eagliah 
law  slie  described.  So  in  the  second  eiceplion  ah#*  ii 
not  to  oppose  such  other  parts  of  the  said  abomiaaUa 
common  law,  as  may  be  adopted  by  congress,  as  may  be 
necessary  and  proper,  &c.  as  above,  admitting  tha  spirti 
of  the  most  sweeping  and  objected  to  Cisuse  in  the  conslicii- 
tion,  the  clause  in  the  8th  section,  Ist  article.  For  my  part 
I  am  not  willing  to  advocate  any  of  such  common  law  as 
Virginia  supposes,  and  extensively  admits,  especially  onder 
her  second  exception  ;  for  by  her  admission  therein,  congress 
may  by  legislation  give  effect  to  all  the  powers  expressly  dele- 
gated, and  in  so  doing  may  adopt  all  such  parts  of  sueb 
common  law  as  congress  mny  deem  necessary  and  proper  for 
carrying  into  execution  such  powers.  In  short  the  federal 
functionaries,  any  more  than  those  of  the  individual  States, 
can  scarcely  move  forward  without  having  recourse  to  Ameii- 
can  common  Inw.  See  art.  16,  especially  s.  8,  art.  17  and  18. 
^  48.  Sovereignty.  This  word  in  our  lands  has  almost  an 
unlimited  meaning,  extended  from  supreme  sovereign  power  in 
J  Nott  k  Mc  ijjp  people,  original  and  underived,  to  even  the  power  of  the 
SturglDger  8c  husband  and  wife.  The  judges  in  a  supreme  court  in  Sondi 
ft].  9.  Hftnnfth  Carolina,  speak  of  a  divided  empire  between  husband  and  wife, 
^^'  and  the  right  of  sovereignty.     So  1  Mc  Cord,  360:  they, 

speaking  of  taxes  assessed  by  the  ci'y  of  Charleston,  ^  say  it  b 
a  part  of  the  general  satereign  power  conferred  tipon  tl^a 


Miratfen.*    Shb,  1  Rand.  IM ;  the  mipfeme  court  of  appeals  in  Vol.  IV. 
Vjf^nia,  say  ceitain  self-ereeted  banks  liad  asaiimed  <  to  exercise  Ch.  167. 
a  high  function  of  soTereigsty  in  isauing  biHSy'  be.    See  this     Art.  T; 
caae  ch.  9,  a.  10,  s.  1.  C^. 

449.  S^etfii^  0f  FmiMHU  imiwiuKte/fcmtt/.  *The  society  for 
tb#  propagation  ofthe  Crospel  in  Fotami  Parts^  v.  the  Town  of 
New  Haven  and  William  Wheeler,  liiis  society  was  incorpo* 
rated  by  W.  3d,  in  Ekigiand,  and  ever  has  been  an  English  cor- 

Creiton,  and  aO  hs  members  British  sabjects,  lesidtng  in  Eng- 
id.  It  had,  and  has  pow^  to  hold  lands  to  the  amount  of 
iCd^OOO  sterling,  par  annum*  In  1761,  this  society  acquired  a 
tide  in  fee,  to  a  tract  of  land  now  sued  for  in  the  town  of  Nev^ 
Haven,  in  Vermont.  Oct.  30, 1794,  the  legislature  of  Vernk>nt 
passed  an  act  declaring  the  krnds  in  that  State,  granted  by  the 
British  govemnsent  berore  the  revolution  to  this  society,  *  were 
thereby  granted  severally,  to  the  respective  towns  in  which  such 
lailds  lay,  and  to  their  use  forever,'  fcc.  ProvisiiMi  to  recover 
the  lands,  bo.,  for  teasing  theas,  bo.,  for  ibe  support  of  aehoc^. 
special  verdict  t  judgment  for  the  society.  Held,  by  a  majority 
of  the  court,  1.  That  said  act  a  uneomHtutimal :  2.  That  said 
finign  society  had  «  eapaciQr  to  acquire  lands,  and  ever  has 
bad,  and  stiH  has  a  capacity  to  hold  them  :  3.  Tliat  the  treaty 
of  peace  of  1783,  and  the  treaty  of  November,  1794,  protect 
the  society's  title :  4.  That  its  tnle  was  not  aiS^cted  by  the  revo* 
ludon :  5.  Our  coorts  wiH  enforce  the  due  execution  ofthe  trust : 
6h  The  termination  of  a  treaty  by  war,  does  not  divest  rights  of 
property  already  vested  under  it :  7.  Nor  do  treaties,  in  general, 
become  extinguished,  i/nofatto^  by  war  between  the  two  govern* 
ments.  Those  stipulatiom  for  permanent  arrangements  oif  tenr- 
torial,  and  other  national  rights,  are,  at  most,  suspended  during 
the  war,  and  revive  at  the  peace,  unless  waived  by  the  parties, 
or  new  and  repugnant  stiptuatioDS  are  made.  The  pits,  never 
entered  on  the  demanded  premises,  be.,  nor  asserted  their 
daim  thereto  until  die  commencement  of  this  suit.  Judges  be- 
low divided. 

Three  objections  were  made  by  the  defts :  1.  The  ph's.  tide 
ceased  by  the  revolution :  3.  Being  a  political  foreign  corpora- 
tion, is  incapable  of  holding  lands  in  Vermont,  on  the  ground  of 
atienage,  and  their  rights  are  not  protected  by  the  treaty  of 
peace  of  1783 :  3.  If  so  protected,  still  the  late  war  put  an  end 
to  that  treaty,  and  the  rights  held  under  it,  not  revived  by  the 
treaty  of  peace  of  Ghent,  were  not  so  revived.  No  objection 
seems  to  have  been^  made  to  the  want  of  seisin.  Court  held 
this  corporation  to  be  not  a  poUtiedL,  but  a  ^private  eUemotynary 
coTforation^  as  its  funds  were  the  donations  of  individuali^  and 
the  act  of  Vermont  was  grounded  on  alienage.  See  ch.  325, 
a.  6y  s.  15,  ch.  1,  eb.  131,  be 
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Vol.  VL       ^^  dO«  Impriionmentfcr  debt.    Debt  on  prison  bond.     In  the 
Ch.  187.   circuit  court,  Rhode  bland.  Held,  the  several  States  have  a  right 
Art.  7.     to  regulate,  or  abolish  imprisonment  for  debt,  as  a  part  of  die 
Con.      remedy  for  enforcing  the  performance  of  contracts.     The  legis-* 
v^.^,^i^^^    lature  extended  to  him  the  benefits  of  an  insolvent  act,  missed 
Ma«m  V.        in  the  year  1756 ;  expired  about  1780,  was  a  division  ot  opb- 
Haiie,  12        ioos  in  the  circuit  court.     Bonds  dated  March  1814;  discharge 
Wheat.  370.     j^  ^g^^ .  ^j^^  discharge  was,  in  fact,  on  the  acts  of  1766-1 7W, 
and  the  long  continued  usage  of  the  State.     Cited  Sturgiss  v. 
Crowningsbield.    Justice  Washington  dissented :  be  considered 
the  discharge  made  on  a  law  enacted  o/ier  the  contract  was 
made. 
12  Wheat.  117     Three  cases;  Williams  v.  Norriss  :  Montgomery  t.  Heman- 
~~i^'         '  dez,  be.  and  Winn's  heirs  r.  Jackson,  be.,  aU  in  error,  and 
resting  on  the  construction  of  the  25th  section  of  tbe  iudiciary 
act  of  Sep.  24,  1789 :  several  important  principles  settled :  one 
page,  117,  be.    Under  said  section,  where  any  clause  in  the 
constitution  of  the  United  states,  or  any  statute  thereof,  is  drawn 
in  question,  in  any  suit  in  a  State  court,  the  decision  must  be 
aeamst  the  title  or  right  set  up  by  the  party  under  such  clause 
of  tlie  constitution  or  statute,  or  the  supreme  court  of  the  United 
Skates  has  no  appellate  jurisdiction  in  the  case.    It  is  not  suffi* 
cient  that  the  construction  of  the  statute  was  drawn  in  question, 
and  that  the  decision  was  against  the  title  of  the  party ;  it  must 
appear  that  the  title  depended  upon  tbe  statute :   2.  Another 
principle :    where  in  sucn  a  case,  the  validity  of  a  State  statute 
is  drawn  in  question,  as  being  repugnant  to  the  federal  constitu- 
tion, and  tlie  decision  has  been  in  favor  of  its  validity,  it  is 
necessary  to  the  exercise  of  the  said  appellate  jurisdiction  that 
it  clearly  appear  that  the  title  or  right  of  the  party  depended  on 
the  statute. 

It  seems,  on  the  said  first  principle,  the  party  must  claim  a 
right  or  title  under  a  clause  .in  the  constitution  of  the  United 
States,  or  under  a  clause  in  a  statute  or  treaty  thereof  in  a  State 
court,  and  that  must  decide  against  his  right  or  title,  in  order  lie 
may  liave  error  to  said  supreme  court,  or  said  25th  section,  that 
is,  the  State  court  must  decide  against  his  tide,  claimed  under, 
or  in  virtue  of  such  clause,  in  order  that  he  may  have  error,  to 
the  end,  to  have  his  said  title  examined  and  decided  on,  in  the 
said  supreme  court,  and  therein  to  avail  himself  of  his  title 
ifgood. 

It  seems  on  tlie  second  principle,  the  party  must  claim  bis 
title  or. right  jmder  a  State  statute,  which  is  objected  to  as  being 
repugnant  to  the  federal  constitution,  statute,  or  treaty,  and  the 
State  court  must  decide  that  such  State  statute  is  valid,  in  order 
the  party  denying  said  State  statute  is  valid,  and  saying  it  is 
void  as  being  so  repugnant,  may  have  his  writ  on  said  section. 
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On  this  second  principle,  many  cases  may  be  aflected  by  tlie  Vol.  VI. 
clause  in  the  federal  constitution,  as  to  impairing  tht  obligation  Ch.  187. 
nfeontrMi.  One  case :  A,  under  an  acfof  ttie  legislature  of  jJrt^  7. 
bis  State,  builds  a  tod  bridge,  at  his  expense,  to  accommodate  Con. 
the  public,  and  the  act  allows  him  to  take  certain  toll,  6fty 
years,  as  a  compensation  for  his  said  expense,  and  being  bound 
by  law,  (equal  to  his  ptomise,^  to  keep  the  bridge  in  eood  re- 
pair the  fifty  years,  he.,  all  wnich,  amounts  to  an  implied  con- 
tract that  he  will  perform  on  his  part,  and  that  the  legislature  on 
their  part,  will  perform,  so  do  no  act  to  lessen  or  destroy  his 
toll,  his  intended  compensation,  his  intended  quid  pro  quo.  A 
having  built  the  bridge,  taken  toll,  and  kept  it  in  repair  ten 
years,  the  same  legislature,  by  statute,  authorizes  B  to  build  a 
free  bridge  abng  side  of  A's,  or  to  take  half  as  much  toll  as  A 
takes.  B  builds  accordingly  :  A  sues  B  for  depriving  A  of  his 
toll,  to  the  injury  of  his^  estate  in  his  bridee :  B  shows  the  said 
State  statute,  authorizing  him  to  build  bis  bridge :  A  replies, 
that  State  statute  is  void,  as  being  repugnant  to  said  clause  on 
the  federal  -  constitution,  and  as  impairing  the  said  contract  be- 
tween A  and  the  State,  as  to  his  bridge  The  State  court  de- 
cides that  said  statute  is  valid,  and  judgment  for  B.  Here 
seems  to  be  a  fair  case  for  A  to  have  a  writ  of  error  on  the  said 
2Sth  section,  and  for  the  decision  of  the  said  supreme  court,  if 
the  said  State  statute  authorizing  B's  bridge,  be  valid  or  not, 
involving  three  questions :  1 .  Whether  there  is  such  a  contract 
in  A's  case  ?  3.  If  impaired  by  B's  statute  ?  3.  If  such  a  con- 
tract, and  that  so  impaired,  had  the  legislature,  for  the  public 
convenience,  or  supposed  public  convenience,  a  right  and  power 
so  to  impair  ? 

Tliough  in  many  cases  it  may  be  very  difficult  to  prove  in 
courts  of  law  or  equity,  that  such  implied  contracts  exist,  or 
that  they  have  been  so  impaired,  or  that  the  legislature  had  no 
right  to  impair  them ;  yet  often,  justice  and  moral  duty  require 
that  such  questions  be  made  iand  decided  in  the  judiciary,  es- 
pecially as  in  our  improved  system,  in  which  the  legislative  power 
is  constitutionally  limited,  and  this  limitation  is  often  to  be  de- 
fined by  the  judicial  power,  and  more  especially,  as  for  a  long 
time,  it  has  been  too  much  the  practice  for  one  set  of  men  to 
get  statutes  enacted,  to  promote  their  private  interest,  under  the 
specious  pretence  of  the  public  good,  to  the  injury  of  another 
set  of  men :  such  have  usually  been  tender,  paper  money,  and 
stop  laws,  obtained  bv  debtors  to  the  injury  of  creditors-— such 
monopoly  laws— such  laws  so  modified,  as  to  bpild  up  one 
part  of  the  nation,  to  the  oppression  of  another ,  such,  in  many 
countries,  religious  laws,  exalting  one  set  and  depressing  others. 
These  few  suggestions  open  a  door  to  write  an  interesting 
volume,  but  the  form  of  my  work  forbids  my  pursuing  the  sub« 
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Vol.  IV.  j^^  therefore,  I  will  only  now  obaervei  that  toil  bridgis  mi 

Cs.  ISl7.  turopike  roads,  made  and  aumorted  bv  privvtenien  or  ooipon* 

j£^^  7.     tiona,  form  a  peculiar  clasa  ot  casea^  because  such  ptoprieaoffi 

Cw.       *'®  obliged  by  law,  aod  at  the  peril  of  their  bemg  indictad,  to 

keep  aucb  bridges  and  roads  ia  repair,  at  their  ezpeoae,  ho«p» 

ever  much  the  expenses  of  repairs  ma^  excoed  the  toUs  cocopvadp 

Hence,  a  new  road  or  bridge,  authorised  by  siatutOy  nay  obm 

reduce  the  tolls  ofan  M  one,  to  be  but  a  trifliog  part  of  the  e^ 

Csnsea  of  the  repaira,  and  yet  such  propriMors  be  ohlijgidi  hjf 
w,  aod  at  their  peril,  as  above,  to  make  the  reiieir«:  at  tbvt 
own  expense.  The  injury,  though  uioce  gpradiNU,  9mjt  k^  iq 
them,  in  fact,  as  great  as  a  statute  directly  takiag;  away  tbw 
tolL  or  most  of  it,  leaving  them  so  obliged  to  rq>air» 

In  the  sacred  adminisuration  of  jusiice  ia  the  jiid^^ifry,  in  wa 
country,  no  one  is  aUowed  to  speak  to  a  judge  or^  a  juror,  lyit  ia 
fublie  trials.  Far  less  injustice  wouk)  he,  dpne  by  l^palator%  f 
the  same  rules  should  be  adopted  as  to  them.  A&w  all,  the  ju- 
diciary ia  the  place  for.  justice,  because  the  judges  and  jonwipBljr 
hear,  and  botn  parties ;  but  usually,  legisbtora  divide  siro  and 
coAf  and  the  leading;  ones,  at  least,  become  pWdersi  rawer  than 
judges  standbg  indi&rent,  especially  in  sectJoiMil^  aectarian  ooo- 
cerqs,  and  in  matters  of  tneum  and  tuum :  usua|U|y  otberwise  io 
legislation,  prospective,  and  which  concerns  all  the  peofde  alike ; 
and  see  a.  31,  s.  5;  also,  a*  21,  s^  7 ;  ch.  196,  a.  !•  a.  49^ 
where  decided  m  New  York,  that  such  a  statute  to  dOow  B  to 
build  a  bridge  over  a  navigable  river  or  creek,  only  protects  him 
against  an  indictment^  not  against  the  actions  of  persons  insured 
by  such  building :  this  is  the  true  distinction :  the  government 
may  waive  its  right  to  prosecute,  but  cannot  authoriie  private 
property  to  be  taken,  injured,  or  destroyed,  especially  vrithout 
compensation.     Like  principle  ch.  196,  a.  1.  s.  43« 

^  52.  Federal  jurisdiction  and  State  rights,  as  to  commerce 
among  the  several  States.  Decisions  in  several  important  ca- 
ses in  Federal  and  State  courts,  as  folk)ws  in  this  sectioo. 
Case  March,  1824,  Gibbon  v.  Ogden,  9  Wheat.  1  to  240 ;  as 
to  steam  boat  navigation  on  the  Hudson,  and  held,  1.  Tba 
statutes  of  New  York  granting  to  Robert  R.  Livingston  and 
Robert  Fulton,  exclusive  navigation  of  all  the  waters  witbia 
the  jurisdiction  of  that  State,  with  boats  moved  with  fire  or 
steam,  for  a  term  of  years,  are  repugnant  to  that  clause  of  the 
constitution  of  the  United  States  which  authorises  congress  to 
regulate  commerce  so  far  as  the  said  statute  prohibits  vessels 
licensed  according  to  the  laws  of  the  United  States,  for  carry- 
ing on  the  coasting  trade  from  navigating  the  said  waters  by 
means  of  fire  or  steam  :  2.  The  power  of  regulating  com- 
merce, extends  to  the  regulation  of  navigation :  3.  It  extends 
to  every  species  of  commercial  intereouree  between  the  United 
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Stales  and  foreign  nations  :  and  among  the  several  States  :  4.   Vol.  VI. 
In  does  not  stop  at  the  external  boundary  of  a  State  ;  but  it  Ch.  187. 
tloes  not  extend  to  a  commerce  which  is  complttely  or  entirely     Art.  7. 
%lpilAj»  a  State :  6.  The  power  in  congress  to  regulate  com-       Cen. 
Ifl^rce,  is  generoly  and  has  no  limitations  hut  such  as  are  pre-    v^rv^^ 
Ijj^ibed  in  the  constitution  of  the  United  States :  6.  This  pow- 
er^  so  far  as  it  extends,  is  txdtuwdy  vested  in  congress,  and 
up  par4  of  it  can.  be-  exercised  by  a  State :  7.  State  inspection 
lfiw%  beahh  laws,  and  laws  forn'egulaiing  the  internal  concerns 
l|f  a  Stat^  and  those  which  respect  turnpikes,  ferries,  &c^  are 
not  within  the  powers  granted  to  congress  :  8.  The  laws  of  New 
York,  granting  to  R-  R«  Livingston,  and  R.  Fulton,  the  ex- 
clusive right  of  navigating  the  waters  of  that  State  with  steam 
boats,  are  in  collision  with  the  acts  of  congress  r^ulating  the 
coasting  trade,  which  being  made  ki  pursuance  of  the  consti- 
tution, are  supreme,  and  the  State  laws  must  yield  to  that  su- 
premacy, even  though  enacted  in  pursuance  to  poivers  ac- 
knowledged to  remain  in  the  States :  9.  A  Kcense  under  the 
S^tB  of  congress  for  regulating  the  coasting  trade  gives  permis- 
sion tQ  carry  on  Uiat  trade  :  10.  The  license  is  not  merely  in- 
tended to  confer  the  national  character:  11.  The  power  to 
regulate  commerce  extends  to  navigation  carried  on  by  vessels 
exclusively  employed  in  transporting  passengers :  12;  So  it 
extends  to  steam  vessels,  as  well  as  others. 

1  Hop,  Ch.  R.  140  to  212,  the  Steam  Boat  Company  v. 
John  R.  Livingston,  May  1824.  The  same  principles  were 
adopte4  in  the  chancery  court  in  New  York,  but  in  different 
Vfords  and  with  the  addition  of  many  more  in  detail.  Gibbon 
««  Ogden,  s.  20,  this  article  ;  4  Johns.  Ch.  R.  416-571,  Liv- 
ingston t^.  Tompkins ;  5  Johns.  Ch.  R.  250  ;  the  North  River 
Steam  Boat  Company  v.  Hoffman,  5  Johns.  Ch.  R.  300 ;  and 
Gibbons  v.  Ogdeo  in  error,  17  Johns.  R.  488.  All  these  ca- 
sus, at  great  length,  respecting  this  steam  navigation  in  the 
waters  of  the  State  of  New  York.  The  chancellor  seems  to 
rest  the  authority  of  the  Union,  in  these  cases,  not  only  on  its 
power  to  regulate  commerce,  but  also  on  its  powejr  to  assess 
and  collect  taxes  and  revenue.  This  case  of  the  Steam  Boat 
Company  v,  L^vingeton^  was  carried  by  appeal  to  the  court  of 
errors.  And  the  decree  of  the  chancellor  affirmed,  22  to  9.sCoweii,ns- 
Savage,  C.  J.  one  of  the*  22,  delivered  their  opinions  and  ap-  '^^' 
proved  of  the  decision  of  the  supreme  court  of  the  U.  States, 
in  the  foregoing  case  of  Gibbons  v.  Ogden,  pages  739  to  756 
^d  p.  750.  The  chief  justice  said,  *  in  my  judgment,  then, 
thte  Qase  of  Gibbons  v.  Ogdeo,  decides  that  the  commerce 
si^bject  to  the  Qontrd  of  congress,  is  the  coasting  trade,  which 
ioisliijles  the  transportetioa  of  pasaevgers ;  that  the  ceasling 
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Vol.  VL  trtdo  may  be  iawluHy  carried  on  by  licensed  vesMk,  in  alt  tlia 

Cu.  187.  navigable  waters  of  the  United  States,  including  all  riven  ap- 

4r<.  7.     proacbable  from  the  coasts.     If  this  be  so,  die  Olire  Branoli 

Con*       waj  engaged  in  a  lawful  trade,  and  had  a  perfect  right  to  the 

..i^V^    navigation  of  the  Hudson.     The  Olive  Branch  was  the  stesm 

boat  in  question,  in  this  case  ;  Steam  Boat  Co.  «.  Livingstoii, 

sailing  between  the  city  of  New  York  and  Albany,  by  the  wej 

of  New  Jersey.     An  injunction  to  prevent  her  pnrsuiM  ihn 

indirect  intercourse,  was  denied  in  chancery,  1894.     la  the 

court  of  errors,  in  February  1835.    Gibbon^  case  was  March 

1824. 

Savage,  C.  J.  added  and  said  in  substance,  the  power  given 
to  the  general  government  are  to  bo  6rst  satisBed.  Some  of 
these  are  exclusive,  some  concurrent,  in  which  hst  case,  the 
provisions  of  the  general -government  are  paramount.  Ait 
congrcM  has  no  right  under  its  powers  to  regulate  comioeree, 
to  interfere  with  the  ferries  of  the  State,  except  so  far  as  they 
are  used  for  carrying  on  the  coasting  trade.  Nbr  can  eongrim 
interfere  with  the  navigation  on  our  canals,  for  they  am  net 
navigable  waters^  within  the  meaning  of  the  constitutioa.  So 
of  our  inland  lakes  and  rivers.  But  congress  amy,  under 
ibeir  taxing  powers,  tax  canal  boats  or  any  other  property. 
The  authority  of  congress  to  regulate  navigation,  is  confined 
to  our  coasts,  bays,  and  navigable  rivers.  These  opinions  it 
will  be  observed,  are  in  conformity  to  the  decisions  in  Gibbons 
V.  Ogden,  and  clearly  very  correct ;  and  in  strict  conformity 
to  all  the  acts  of  congress,  respecting  commerce  and  the  coast- 
ing trade,  enacted  since  the  federal  constitution  was  adopted. 
^  53.  Virginia  resolution  February  1827,  by  her  legislature, 
*'  Resolved,  that  this  asspmbly  does  most  solemnly  protest 
against  the  claim  or  exercise  of  any  power  whatever  on  the 
part  of  the  general  government  to  protect  domestic  mcrnti/iie- 
tures;  the  protection  of  manufactures  not  being  among  the 
grants  of  power  to  that  government,  speci6ed  in  the  constitu- 
tion of  tlie  United  States.' 

February  1827,  this  power  had  been  exercised  fortyeight 
years,  without  dispute,  in  the  regulations  of  commerce,  and  in 
the  laying  of  the  duties  of  impost.  If  Virginin  be  right,  for- 
eign nations  may  enact  what  laws  they  please  to  destroy  our 
manufactures,  and  we  cannot  retaliate;  for  if  the  general  gov- 
ernment cannot,  clearly  no  other  power  in  the  nation  can.  See 
a.  20,  s.  13. 

Federal  jurisdiction  relates  to  the  commencement  of  the 

suit  and  the  residence  of  the  parties  at  that  time.  9  Wheat.  537. 

10  Whett.  192     The  federal  courts  are  of  limited  iurisdiction.     Hence  it 

^^^'  must  be  stated  in  thenr  proceedings.    If  not  ao  stated,  their 
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judgments  and  decrees  may  be  reversed  for  that  cause,  on  er-   Vol.  VI. 
tor  or  appeal ;  but  till  so  reversed  they  are  conclusive  evidence  Ce.  187. 
between  the  parties  and  privies.     But  the  circuit  and  districts    Jiri.  7. 
courts,  are  not  for  these  reasons  inferior  courts,  in  the  tecbni*       Con* 
oal  sense  of  the  words,  whose  judgments  taken  alone,  are  to    >^^nv<^^ 
be  disregarded.    See  also  5  Crancb,  185,  and  6  Crancb,  267. 

As  to  the  power  of  congress  to  enact  laws  to  protect  or 
promote  manufactures,  not  regarding  revenue,  an  important 
question  has  been  raised  ;  and  not  only  Virginia,  but  near  all 
the  slave- holding  States,  have  denied  congress  has  this  power* 
The  denial,  generally,  has  been  in  consequence  of  the  passing 
of  the  tariff  act,  in  1828.  The  better  opinion,  clearly  is,  that 
congress  has  the  power ;  but  in  its  nature  is  a  power  to  be  ex- 
ercised with  great  caution.  Tiie  prosperity  of  manufactures 
depends  on  skill,  this  depends  on  individuals,  their  education 
and  experience,  not  on  acta  of  congress :  2.  On  capital,  not 
on  borrowed  money  :  3.  Economy :  4.  Foresight  and  sound 
calculations.  If  either  of  these  essentials  be  wanting,  the 
business  must  fail,  and  all  the  acts  congress  can  pass,  ^vill  not 
avail.  It  is  undoubtedly  true,  as  a  geQeral  principle,  it  is  best 
to  let  every  branch  of  business  grow  up  on  its  own  strength. 
If  an  individual  has  not  capital  enough,  a  corporation  of  sev- 
eral persons  supplies  this  deficiency.  Generally,  acts  of  le- 
gislatures, to  force  any  branch  of  business,  are  evils ;  they 
force  a  premature  growth,  and  often  induce  unfit  persons  to 
plunge  largely  into  the  business  on  borrowed  money,  to  its 
mio ;  for  to. meet  their  loans,  generally,  they  must  and  will 
force  sales  at  a  price  so  low  as  to  ruin  the  business.  So  is 
experience. 

^  8.  The  court  of  common  pleas  has  no  jurisdiction  of  an  Art.  12. 
offence  created  by  statute,  luiless  it  is  made  cognizable  in  that    Can. 
court..    The  offence  indicted,  was  carrying  away  two  logs.  2  Greeni.  83i. 
Tho  Maine  stat.  1821,  ch.  168,  made  the  offence  cognizable 
in  any  court  of  competent  jurisdiction.     See  Commonwealth 
V.  Knowlton,  ch.  68,  a.  4.  s.  9. 

§  6.  This  court,  in  money  matters,  represents  the   county,  Art.  13. 
and  its  doings  are  binding  on  the  inhabitants  thereof,  and  in  its    Con. 
prudential  concent.     16  Mass.  R.  76-90. 

^15  con.  See  coram  non  judicty  ch.  75,  a.  4,  s.  4,  &>c.  ^V&t.  14. 
Justice's   court  has  no  jurisdiction  of  the  action  of  account.    Con. 
18  Johns.  R.  131. 

The  justice  may  sign  n  summons  in  blank  nnd  deliver  it  to 
the  party  to  fill  up  in  the  presence  of  the  justice  and  under  his  > 

control ;  and  this  is  no  violation  of  the  act  of  April  1,  1820, 
s.  4.  People  r.  Smith,  20  Johns.  R.  6.3.  Under  the  act  of 
April  18,  1818,  if  the  demand  exceed  j)^25,  either  party  may 
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Vol.  VI.  Iiai^^  a  jury  of  iwelve ;  but  it  must  be  demanded  before  Um 

Ch.  187.   v^tVe  issues,  so  that  twenty  may  be  summoned.     Strong  in* 

^iri.'lA.    Beardslee,  18  Johns.  R.  130.  When  the  party  may  be  tm^ 

Can.      sidered  as  waiving  the  trial  by  jury  in  the  justice's  court.  CoMi 

y^^s^r^^^    ^*  Snyder,  19  Johns.  R.  384.    Issue  is  joined,  and  the  justiM 

adjourns  his  court  to  another  day,  and  he  waits  a  full  ho^r  nt* 

lev  the  time  appointed  for  the  parties  to  appear,  (deemed  y^s- 

onable  time)  after  this  he  may  proceed  to  call  them,  and  givtt 

judgment  against  the  party  neglecting  to  appear.    2  JbtuHk- 

R.  309. 

The  common  law  practice  of  surrendering  bail,  does  IM 
apply  to  a  justice's  court.    19  Johns.  R.  194. 

A  cause  is  appealed  from  a  justice's  court  to  the  eommoiii 
pleas.  It  cannot  be  referred,  but  must  be  heard  and  decide 
on  the  proofs  offered  in  the  justice's  court.  20  Johns.  R.  90S» 

^21  con*  Justice's  court  is  not  of  record ;  no  need  of  # 
seal  to  his  return ;  liable  for  a  false  return  without  one ;  undtt 
his  hand  is  enough.    1  Cowen,  212. 

^  25  con,  Justiee^s  courts  in  Pennsylvania.  His  offiet, 
during  good  behaviour,  subject  to  the  implied  condition  he  Nh 
main  in  the  county  named  in  his  commission.    4  Yeates,  3d9. 

The  office  of  associate  judge  of  the  common  pleas  ind 
justice  of  the  peace,  are  not  incompatible.  4  Serg.  &  R.  270* 

An  action  of  assumpsit  on  the  warranty  of  a  horse,  is  witfam 
his  jurisdiction  under  the  acts  of  March  1,  1745,  and  April 
19,  1794.  1  Serg.  b  R.  413.  But  he  has  no  jurisdiction  in 
suits  to  recover  damages  for  assault  and  battery.  4  Yeateft^ 
127.  Has  jurisdiction  in  cases  of  tort,  when  the  pit.  waivte 
the  tort,  and  sues  on  an  implied  contract.  1  Yeates,  248.  8b 
in  torts  when  referees  ascertain  the  damages.  1  Yeates,  77. 
He  has  jurisdiction  beyond  |^100,  only  when  the  parties  agree 
on  the  sum,  or  leave  it  to  him  to  ascertain  it.  1  Serg.  b  R.  27. 

The  justice  has  jurisdiction  if  the  pit.  aver  his  damages  do 
not  exceed  $100,  though  it  appear  on  the  record  the  pit.  has 
stated  his  cause  of  action  generally.     1  Serg.  &  R.  19. 

An  appeal  lies  from  his  judgment  on  a  scire  facias  on  a  judg- 
ment obtained.     3  Serg.  &  R.  93. 

The  cause  of  action  must  exist  when  the  mit  is  commenced, 

144^T  ^ri?"  ^"^  cannot  be  varied    by  any  subsequent  event,  as  to  the 

fc  r'.  19,  aao*  amount  of  the  debt.    It  is  error  if  in  the  appeal  from  a  justice 

^^-  the  issue  be  tried  in  the  names  of  different  parties  from  those 

in  which  the  appeal  was  entered.  5  Serg.  b  R.  544. 

The  act  of  March  21,  1772,  allowing  a  justice  to  foe  sued 
after  thirty  days'  notice  in  writing,  for  anything  done  in  his  of* 
fice,  is  to  be  liberally  construed  for  his  protection,  and  if  he 
act  hooeatly,  though  mistaken,  thinking  he  is  doing  his  duty, 
though  acting  without  authority,  he  is  protected  by  the  act. 
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^  26.  Justices  of  4hc  peace  in  Kentackjr;  their  jurisdiction.   Vol.  VL 
He  has  original  and  exclusive  jurisdiction  in  ail  cases  of  at-  Ch.  187. 
tachment  not  exceeding  $60,  founded  on  specialty,  bill,  or    Art.  14. 
note,  in  writing,  or  account ;  but  nqt  in  contracts  for  payments       Can. 
above  $50,  except  where  payments  have  been  made  and  en-     ^.^^,^-«^ 
dorsed  so  as  to  reduce  the  sum  due  to  $50.     Have  not  juris- Owens  v.Starr, 
diction  unless  the  contract  be  for  the  payment  of  money,  where  ^  ^^  ^^' 
the  sum  is  al)ove  £5,  and  under  $50.  3  Litt.  462. 

^  fi.  I  Rand,  211-212.  The  judgment  of  a  competent  court 
is  deemed  right,  until  regularly  reversed. 

§  9.  See  art.  1,  s.  6;  art.  7,  s.  27.  The  common  law  of 
England,  as  it  had  been  improved  in  England,  and  as  it  had 
been  adopted,  modified,  ai;d  improved  in  the  thirteen  colonies, 
and  was  in  force  in  them  when  declared  independent,  yet  re- 
mains in  force  with  some  further  ameliorations  in  every^  State 
and  territory,  navy  yard  and  federal  place,  (Louisiana,  and  per- 
haps Florida  excepted.)  So  far  as  it  has  not  been  repealed, 
altered,  or  superseded  by  some  constitution,  statute  decision, 
or  usage  grown  into  law,  here  established,  enacted,  made,  or 
admitted.  It  is  a  first  and  invariable  principle,  that  law  once 
established  in  any  territory,  remains  in  iorce,  as  titles  to  property 
do,  until  altered  by  proper  authority. 

§  10.  lite  said  34tA  section  exphimd.    Held,  Congress  has  wtymJS^  "' 
by  the  constitution,  exclusive  authority  to  regulate  the  proceed- &al.«.  South- 
ings of  the  courts  of  the  United  States,  and  the  States  have  no  22.*™*  *"' 
authority  to  control  those  proceedings,  except  so  far  as  the  State 

Erocess  acts  are  adopted  by  congress,  or  oy  tlie  courts  of  the 
Tnited  States  under  the  authority  of  congress :  2.  Proceed- 
ings on  executions  and  other  process  in  the  courts  of  the  United 
States,  in  suits  at  common  law,  are  to  be  the  same  in  each 
State,  respectively,  as  were  used  in  the  supreme  court  of  the 
State,  in  September,  1789,  subject  to  such  alterations  and  ad- 
ditions as  the  courts  of  the  United  States  may  make,  or  as  the 
supreme  court  of  the  United  States  shall  prescribe  by  rules  to 
the  other  courts :  3.  State  law  regulating  executions  enacted 
subsequent  to  September,  1789,  is  not  applicable  to  executions 
issued  on  judgment  rendered  by  the  courts  of  the  United  States, 
unless  expressly  adopted  by  the  rules  and  regulations  of  those 
courts  :  4.  The  34tli  section  of  the  judiciary  act  of  1789,  ch. 
20,  which  provides  '  that  the  laws  of  the  several  States,'  he. 
shall  be  regarded  a4  rules  of  decision  in  trials  at  common  law, 
in  the  courts  of  the  United  States,  in  cases  where  they  apply, 
does  not  apply  to  the  proces.s  or  practice  of  the  courts.  It  is  a 
mere  recognition  of  the  principles  of  universal  jurisprudence,  as 
to  the  operation  of  the  lex  loci :  5.  The  statutes  of  Kentucky 
as  to  executions,  as  to  paper  money,  he.  are  not  applicable  to 
executions  issued  on  judgments  rendered  by  the  courts  of  tbe 
VOL.  IX.  74 
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Vol.  VI.    United  States.     The  courti  the  power  of  congress  Co  regulale 

Cb.  187.    proceedings  as  first  above  stated,  is  too  clear  to  be  questioned. 

Art.  16.   That  coneress  bad  done  it,  appears  in  the  sections  13^  14,  17, 

Con.      and  18  of  said  act  of  Sept.  1789,  ch.  20;  and  that  sect.   14 

y^^^y^^     included  qxecutions,  as  executions  are  writs ;  so  sections  18, 

24,  25,  and  the  process  of  Sept.  29,  1789,  ch.  21,  s.  2  ;  and 

Robinson  v.  Campbell,  above.     The  State  laws  on  the  34th 

section  mentioned,  only  furnished  '  a  rule  of  decision  in  trials  at 

common  law.'    '  Where  they  applied,'  not  in  cases  of  executioo 

and  other  proceedings  not  litigantj  not  involving  duisionf  not 

trials  at  common  law.     See  act  of  congress,  May  8, 1792,  ch. 

61  ;  act  of  congress  of  1793,  March  2d,  cb.  66,  s.  7,  Palmer 

V.  Allen,  7  Cranch,  550,  renewed ;  s.  7  of  the  said  act  of 

1793,  and  s.  17  of  tl)e  judiciary  act  of  1789,  prove  congress 

may  delegate  to  others  powers  it  may  itself  exercise  as  to  courts, 

to  regulate  their  practice  as  is  done  in  said  two  sections,  yet  no 

doubt  congress  could  itself  enact  laws  to  regulate  such  practice. 

10  Wheat.  61-     §  1 1.    Federal  executions  ;  how  independent  of  State  laws. 

B^Ai^Hd-  **^'^»  ^"  "^^  statute  of  Kentucky,  of  December  21,  1821, 
fieid.^  '  prohibitmg  the  sale  of  property  taken  on  executions  for  less 
than  three  fourths  of  its  appraised  value  without  the  owner's  con- 
sent, does  not  apply  to  a  venditioni  exponas  issued  out  of  the 
circuit  court  for  the  District  of  Kentucky  :  2.  The  laws  of  the 
United  States  authorize  their  courts  so  to  alter  the^forro  of  the 
process  of  execution  used  in  the  supreme  courts  of  the  States 
in  1789,  as  to  subject  to  execution  lands  and  other  property, 
not  thus  subject  by  State  laws  in  force  nt  tliat  time.  The  acts 
of  Congress  cited  in  the  10th  section  above,  were  principally 
relied  on. 
Art.  17.  ^^  23.  Restrictions  on  Slate  power  as  to  private  property. 

Con.  This  is  generally  understood  restrictions  on  legislatures :  1 .  By 

constitutions:  2.  Fundamental  principles  of  common  law,  as 
found  in  Magna  Charta  Bill  of  Rights.     Petition  of  Rights, 
&:c.     ri6  Mass.  R.  36,  Angel  Mar.   Apr.   1829,  cases  col- 
lected.] 
Art.  18.  ^  113.  *  Judicium  semper  pro  veriiaie  accipilur.' 

Con,  ^  114.  Ei  incumbit  onus  probandi  qui  dicit. 

^115.  Nemo  plus  juris  in  alium  transferro  potest  quam  ipse 
habet. 

^  116.  Nemo  aliegans  suani  turpitudinem  est  audiendus. 
^  117.  ^Aliquis  non  debet  esse  Index,  in  propria   causa; 
imo,  iniquum  est  aliquem  suae  rei  esse  judiccm.' 
^v  118.  Falsa  orihographia  non  vitiat  chartam. 
^  119.  Falsus  in  uno  falsus  in  omnibus. 
i  120.  Debitor  non  praesumitur  donare. 
Art.  20.  <^  2  con.  Same  principle  in  New  Hampshire.    Held,  an  act  of 

Con,  the  legislature  awarding  a  new  trial  in  an  action,  which  has  been 
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decided  in  a  court  of  law,  is  an  exercise  of  judicial  power.     It  Vol,  VL 
is  also  in  its  operation  retrospective,  and  for  these  two  reasons  is   Ch.  187. 
unconstitutional.    Was  in  a  probate  cause  finally  decided  in  the     jlrt.  20. 
superior  court  in  Nov.  Term,  1813.     Merrill  moved  in  that      Can. 
court  for  a  new  trial,  which  was  refused,  after  a  full  hearing ;     >^»v-^^ 
and  Nov.  Term,  1814,  final  judgment  rendered.     Merrill  then  i  N.  H.  Rep. 
petitioned  tlie  legislature  for  another  trial,  and  Jan.  A.  t).  1817,J.^2i7,M«r. 
it  granted  one,  to  be  like  the  common  cases  of  review.  Sherburae  It 

Same  principle,  6  Pick.  65-77,  Picquet's  case.  al. 

Same  principle  settled  in  Maine.  Supreme  judicial  court 
there  decided  tne  legislature  of  the  State  had  no  power,  bv  the 
constitution,  to  pass  any  act  or  resolve,  granting  an  appeal  or  a 
new  trial  in  any  cases  between  private  citizens,  or  dispensing 
with  any  general  law  in  favour  of  a  particular  cate.  3  Greenl. 
326—337,  Lewis  b  al.  v.  Welsh.  See  ch.  122,  a.  2,  King  t* . 
Dedham  Bank;  2  Greenl.  275;  same,  1  N.  H.  Rep.  199- 
217,  cannot  grant  a  trial.  ' 

Held,  the  provision  in  Mass.  Stat.  1816,  ch.  91,  that  "o  bank  J^J^^-^^^I^ 
shall  issue  any  bill,  be.  payable  at  any  other  place  than  the  bank,  9.  chickeriug 
&c.  for  any  sum  not  exceeding  $100,  is  constitutional^  as  ap-&ai. 
plied  to  banks  incorporated  before  the  statute  was  enacted. 

Information  in  the  nature  of  a  quo  warranto^  filed  by  the  di-  ^  ^^^  4*^^— 
rection  of  the  legislature,  against  the  deft.,  for  building  a  *  bridge  J^j[j^°J^™*°'  ^ 
across  a  navigable  arm  of  the  sea,  between  Chelsea  and  Belle  Breed. 
Island,  whereby  the  passage  of  vessels  is  obstructed,'  he.  The 
deft,  pleaded  the  statute  1816,  ch.  31,  by  which  he  was  autho- 
rized to  build,  &c.  Held,  1.  The  act  authorizing  such  bridge  is 
constitutional :  2.  The  legislature  is  to  determine  when  the  public 
convenience  aod-necessity  require  such  obstruction  to  naviga- 
tion, and  on  what  terms  and  conditions  it  shall  be  allowed  :  3. 
If  a  private  act  of  the  legislature  may  be  avoided,  on  the  ground 
it  was  obtained  through  fraud,  the  question  of  fraud  is  to  oe  de- 
termined by  a  jury,  and  if  fraud  does  not  necessarily  result  from 
the  facts  found  by  the  jury,  it  will  not  be  inferred  by  the  court : 
4.  When  the  legislature  authorizes  an  individual  to  build  over 
navigable  water,  with  a  draw  not  less  than  15  feet  wide,  he  is 
not  bound  to  make  it  wider  than  15  feet,  though  vessels  of  a 
greater  breadth  had  been  accustomed  to  sail  in  such  water,  nor 
to  make  a  wharf  or  pier  to  the  draw,  a  wharf  or  pier  not  being 
an  essential  part  of  a  draw:  5.  Where  the  charter  imposes  on 
the  proprietors  of  a  bridge  a  penalty  for  unreasonably  neglecting 
to  raise  the  draw,  such  neglect  will  not  operate  as  a  forfeiture 
of  the  franchise. 

Two  statutes  of  Kentucky  unconstitutional,  as  decided   8 
Wheat.   1  to  108,  Green  &  al.  v.  Biddle ;  to  wit,  acts  of  Feb 
27,  1797,  and  Jan.  31,  1812,  both  as  violating  the  compact  be- 
tween Virginia  and  Kentucky,  of  Dec.  18,   J  789;    in  which« 
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Vol.  VI.  among  other  things,  it  was  provided,  that  '  all  ri|;hts  and  inter- 
Ch.  187.  ests  of  lands,  derived  from  the  laws  of  Virginia,  shall  remnin 
Art  20.  valid  and  secure,  and  shall  be  determined  by  the  laws  now 
Con.  existing  in  this  State,*  (Virginia.)  This  compact  was  ingraftod 
into  the  constitution  of  Kentucky,  and  consented  to  by  coogrev, 
though  Mr  Clay  argued,  there  was  no  such  consent,  so  the  conn- 
pact  was  void.  The  laws  of  Virginia,  Dec.  18,  1789,  as  to 
land  titles^  rents,  and  profits,  and  improvements,  were  generaOjr 
the  principles  of  the  common  law :  hence,  the  court  held,  wf 
the  common  law,  the  statutes  of  Virdniai  the  principles  <tf 
equity,  and  the  civil  law,  the  claimant  oi  lands,  who  socceeded 
in  his  suit,  is  entitled  to  an  account  of  the  mesne  profits  received 
by  the  occupant,  from  sovu  period  prior  to  the  judgment  of 
eviction  or  decree,  therefore,  the  occupant  was  accountable  to 
the  true  owner  for  the  rents  and  profits,  on  these  principles. 
The  two  statutes  of  Kentucky  were  in  violation  of  these  prmd- 
ples,  for  they  excused  the  occupant  from  so  accounting  beibre 
actual  notice,  and  partially  after,  and  subjected  the  owner  to 
allow  for  imprwemmls  made  by  the  occupant,  all  under  vaiioas 
modifications.  In  substance,  these  two  statutes  varied  material^ 
from  the  laws  of  Virginia,  as  they  were  Dec.  18,  1789,  in  favor 
of  the  occupants,  and  against  the  owners,  and  directly  impaired 
the  obligation  of  the  said  compact  or  contract  between  tm  two 
States ;  a  contract  not  to  be  impaired  by  the  constitution  of  the 
United  States. 

§  13.  As  in  this  general  abridgment  of  American  law,  it  is  pro- 
perly intaided  to  notice  every^breach  of  it,  whether  con!^tutional, 
statute  or  other  :  and  as  in  the  occasional  notes  and  comments 
it  is  properly  intended  to  examine,  very  concisely,  a  few  imr 
portant  parts  of  this  law  ;  and  as  some  very  recent  proceedings, 
as  published  in  Virginia^  South  Carolina^  and  Georgia^  re- 
specting State  rights  and  State  sovereignty^  demand  the  serious 
attention  of  every  man  in  the  United  States,  I  need  make  no 
apology  for  adding  a  few  remarks  on  the  subject ;  but  as  a  full 
exammatlon  cannot  be  made,  even  in  a  volume,  and  much  as 
to  these  rights  and  this  sovereignty,  is  already  stated  in  this 
work,  I  shall  confine  my  remarks,  mainly,  to  the  tenth  section  m 
the  first  article  in  the  federal  constitution,  which,  in  a  special 
manner  abridges  and  limits  State  sovereignty,  and  which  sectkxi 
is  in  these  words,  to  wit :  '  No  State  shall  enter  into  any  treaty, 
alliance,  or  confederation  ;  grant  letters  of  marque  or  reprisal : 
coin  money;  emit  bills  of  credit;  make  anything  but  gold  and 
silver  coin  a  tender  in  payment ;  pass  any  bill  of  attainder,  or 
ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts, 
or  grant  any  titles  of  nobility.' 

'  No  State  shall,  without  the  consent  of  congress,  lay  any  im- 
posts or  duties  on  imporu  or  exports,  eixcept  what  may  h^  afaso- 
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btely  necessary  for  executing  its  inspection  Ittw ;  and  the  net  pro-  Vou  VI; 
duce  of  all  duties  and  imposts,  laid  by  any  State  on  imports  or  ex-  Ch.  187. 
ports,  shall  be  for  the  use  of  the  treasury  of  the  United  States ;  Abt.  20. 
and  all  such  laws  shall  be  subject  to  the  revision  and  control  of     Can* 
the  congress.     No  State  shall,  without  the  consent  of  congress, 
lay  any  duty  of  tonnage,  keep  troops,  or  ships  of  war,  in  time  of 
peace ;  enter  into  any  agreement  or  compact  wilh  another  State, 
or  with  a  foreign  power,  or  engage  in  war,  unless  actually  in- 
vaded or  in  such,  imminent  danger,  as  will  not  admit  of  de- 
lay.'   Many  other  parts  of  this  constitution  limit  State  power 
and  sovereignty,  which  will  be  recollected. 

§  14%  In  the  proceedings  in  the  Virginia  legislature,  in  Feb. 
1829,  on  the  tariff  subject,  it  was  resolved,  '  that  there  b  no 
common  arbiter  to  construe  the  constitution  of  the  United  States, 
the  constitution  being  a  federative  compart  between  sovereign 
States,  each  State  has  a  right  to  construe  the  cotnpact  for  itself.' 
This  legislature  then  declared  its  deliberative  conviction  that  the 
acts  of  congress,  usually  denominated  the  tariff  acts,  are  not  au- 
thorized by  the  plain  construction,  true  intent  and  meaning  of 
the  constitution.  About  the  same  time,  on  the  same  subject, 
the  legislature  of  Georgia  resolved,  that  as  one  of  the  contract- 
ing parties  to  the  federal  constitution,  and  possessing  equal 
rights  with  the  other  contracting  party,  she  will  insist  on  her 
construction  of  that  instruroient,  and  will  submit  to  no  other.  By 
the  other  contracting  party,  in  the  singular  number,  Georgia 
must  mean  die  United  States  or  Union. 

Several  questions  arise  :  1.  Is  the  federal  constitution  a  comr 
pact  or  contract  agreed  tOj  and  made  by  two  or  more  parties,  or 
is  it  a  constitution  ordained  and  established  by  the  people  of  the 
United  States,  as  a  nation  ?  2.  Is  there,  or  is  there  not,  a  comr 
man  arbiter  to  construe  it  ?  3.  Has  a  State  a  right  to  construe  it 
for  itseli^  to  insist  on  her  construction,  and  to  refuse  to  submit 
to  any  other  construction?  4.  If  a  State  has  this  right  to  con- 
strue, where  is  this  right  placed  in  her  judiciary^  or  in  her 
legislature  ? 

If  this  State  right  exists,  it  exists  in  each  of  twenty  (bur  States ; 
and  if  deliberate  conviction  so  lead  them,  they  may  construe 
this  constitution  in  twenty  four  difierent  ways,  and  if  there  be  no 
common  arbiter^  all  the  different  constructions  must  be  constitu- 
tional, and  stand  firm.  Even  the  old  confederation  provided  a 
common  arbiter,  which,  finally,  decided  and  settled  the  Wyo- 
ming dispute  between  Connecticut  and  Pennsylvania,  and  other 
disputes. 

^  15.  I  will  venture  to  assert^  that  the  constitution  of  the 
United  States,  is  not  a  compact^  or  contract  agreed  to  by  two 
oi  more  parties,  to  be  construed  by  each  for  itself,  and  here 
st9p  jbr  the  want  of  a  comropo  arbiter  to  revise  the  coontnaction 
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'  Vol.  VL   of  each  party  or  State.   But  that  it  is,  as  the  people  have  mmed 
Cb«  18T.  <u^d  called  it,  trutyt  a  comiiiutum;  and  the^  properly  nid  *w«, 
Art.  90.     ^0  people  of  tlio  Unhed  States'  « do  ordain  and  estabGsh  fUa 
Con.      constitution,'  and  not  we,  the  people  of  each  State.    If  m  eon- 
tract,  when  and  bow,  did  the  Union  become  a  party  to  it  ?    If  ji 
compact,  why  is  it  never  ao  denominated,  but  often,  and  iovBfi* 
ably,  in  the  instrument  itself,  and  in  its  amendments,  itjled  tkk 
ccmtitutionf  and  if  a  contract,  why  did  the  fraroera  and  ibe 
people  call  it  the  supreme  Imof    A  constitution.  Stale,  or  fede- 
ral, is  a  thing  comtiiuted^  an  instrument  nrdmiMd  and  esMt/uML 
If  a  committee  frame  a  constitution  for  a  State,  as  for  Conneoiiciir, 
and  the  people  thereof  meet  in  their  several  counties,  end  mdfy 
it,  it  is  a  eanttithtion,  ordained  and  eniMMedj  not  a  eomfmtt  or 
coniraa  among  the  several  counties ;  so  if  they  meet  m  dm 
several  towns,  and  ratily  it,  it  is  not  a  compact  among  tbem.   A 
compact  among  Statesis  a  confederationj  always  so  named,  ti 
was  the  old  confederation,  and  never  a  eonstiintum.   The  words 
federal  eonstitutumy  were  first  used  in  the  old  congress,  io  as- 
senting to  the  federal  convention,  which  framed  the  coostitDlioe. 
In  a  confederation  among  States,  the  name  of  each  is  preserved; 
so  in  treaties  made  under  one,  as  in  our  treaties  with  France  h 
1778,  and  with  Great  Britain  in  1783,  and  178S;  not  ao  h 
treaties  made  under  the  constitution.    In  the  time  of  the  on- 
federation,  the  several  States  were  known  to  foreign  miioai^ 
not  so  in  the  time  of  the  constitution.    In  the  confederaey,  id* 
ing  under  the  confederation,  each  State  was  distinctly  mkiced 
and  named  ;  not  so  under  the  constitution.     The  distinctioo  is 
material  under  the  confederation  ;  the  several  States  were  more 
sovereign,  and  acted  severally^  as  thirteen  States.     Under  the 
constitution  they  are  far  less  sovereign,  and  do  not  act  so,  ex- 
cept in  mending  the  constitution.     If  each  State  be  now  sover- 
eign, in  the  true  sense  of  the  word  sovereign,  its  sovereignty  is 
very  much  limited,  as  appears  in  the  said  tenth  section,  io  other 
parts  of  the  constitution,  and  in  various  cases  end  decisions 
stated  in  this  work ;  so  much  so,  that  it  can  make,  without  the 
consent  of  congress,  no  compact  with  another  State,  or  with  a 
foreign  State,  nor  is  it  legally  known  to  it :  it  cannot  engage  m 
peace  or  war,  without  such  consent,  but  in  a  special  case :  it 
has  no  sovereignty  on  tlie  ocean ;  nor  has  it  any  in  the  nunnerous 
cases  in  which  its  sovereign  power  has  been  transferred  to  the 
union,  as  in  regard  to  post-oflSces,  bankruptcy,  naturalisation, 
ond  scores  of  other  cases. 

Nor  was  a  legislature  a  party  to  the  adoption  of  the  constitution. 

<^  16.  Is  diere  a  common  arbiter  to  construe  the  constitutioo  ? 

This  question  involves  two  questions :  one,  is  not  the  power 

to  construe  the  constitution  a  judicial  power  ?  and  aootber,  if 

judimd^  wiwre  is  it  placed  in  the  hst  resort  i    MMt  UlBrtly,:it 
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h  tijudieial  power,  so  belongs  not  to  congress  or  the  legislatures,   Vol.  VI. 
ID  the  cases  in  question,  jimllif  to  be  exercised.     The  power   Cu.  189. 
to  decide  in  the  last  resort,  that  an  act  of  congress  is  constitu-   Art.  20. 
tional  or  not,  is  c\evLrlyjudicialf  and  has  been  so  exercised  by  the       Can. 
judiciary,  federal,  or  State,  in  scores  of  cases  stated ;  and  this  is 
manifestly  correct,  for  if  a  State  judicial  court  misconstrue  the 
federal  constitution,  an  act  of  congress,  or  treaty,  or  a  State 
statute,  in  several  cases,  the  State  decision  can  be,  and  has  been 
for  fort^  years,  corrected  in  the  supreme  court  of  the  United 
States,  m  the  proper  cases ;  and  thus,  the  desirable  uniformity 
of  decision  baa  been  produced  throughout  the  nation,  and  the 
national  character  preserved,  at  home  and  abroad.    But  if  State 
legislatures  can  make  decisions,  constitutionally,  in  these  cases, 
there  may  be  as  many  difierent  decisions  of  the  same  question, 
as  there  are  States  in  the  Union,  and  their  decisions  must  re- 
main, however  diverse  or  contradictory,  as  there  is  no  way  to 
fet  such  legislative  decisions  into  the  supreme  court  of  the 
Tnited  States,  or  into  any  federal  forms  so  as  to  produce  the 
uniformity  of  decision  desired,  and  so  estential.    A  legislative 
decision  in  the  last  resort,  must  be  as  novel  z$  it  is  unUniable. 

^17.  By  the  constitution  of  the  Union,  nrt.  S,  the  J^dieud 
power  of  the  supreme  court  of  the  United  States,  estends  *  to 
all  cases  in  Uw  and  equity,  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  treatie*  medti  or  wbicb  shall  be 
made  under  their  authotity.'  Beyoiid  all  question,  the  taiiflT 
acts  of  congress  are  laws  or  cases  ansiBg  tinder  tlie  constitution, 
and  the  Question  is,  if  they  are  coastituttooal  or  not ;  or,  in  the 
Virginia  iorm  of  expression,  does  thtf  constitution  authorize  them, 
expedient  or>  not.  This  case  is,  in  principle,  precisely  that  of 
the  United  Sutes'  Bank,  stated  in  this  work.     Congress  and  the 

e resident,  passed  the  act  creating  that  bank :  some  State  legis* 
Ltures  thought  it  was  unconstitutional,  and  some  taxed  it,  and 
by  State  officers,  collected  the  taxes :  suits  were  brought  against 
them  in  the  judiciary^  not  in  legislatures.  Some  State  courts 
decided  against  the  tax,  and  thought  the  bank  act  was  not  con- 
stitutional.  The  causes  were  carried  into  the  supreme  court  of 
the  United  States ;  that  court  decided  the  act  was  constitutional, 
and  since  the  bank  has  quietly  proceeded :  all  proa  and  cons 
agreed  to  give  the  case  the  judiriid  course  :  and  how  is  it  possi- 
ble, in  the  last  resort,  to  have  decided  and  s-ettled  the  case  in  a 
constitutional  manner,  in  any  other  way  ?  The  most  zealous 
advocates  for  State  rights  and  sovereignty,  never  contended  the 
question  could  ultimately  be  decided  in  §tate  legislatures,  or  by 
congress,  or  by  State  or  federal  executives,  or  anywhere,  but 
by  the  coordinate  branch,  ihejudiciary^  State,  or  federal.^  This 
settles  one  material  point,  which  is,  that  the  power  \s  judicial, 

^  18.  Now  let  us  follow  the  question  into  practice,  and  ive 
come  to  the  same  result.     Some  think  the  tariftttct  of  1828,  is 
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Vol.  VI.  oonttitutiootl,  some  not.  In  Georgia,  for  imCnetf  dM  firf^ 
Ck.  187.  nl  oolitsctor  demands  payment  of  the  import  ihitiei^  cremji  kj 
An.  80.  ^M  act,  oT  the  importer :  he  refoset  to  pay  tbem,  tbiniMif  tte 
C^H.  "^  >>  not  conalituiional :  the  eoUecter  pioceeda  on  the  ynrnti 
the  act  i8  coiMtitutional :  what  n  tbe  next  «ep  in  legnl  order? 
the  importer  is  prosecuted  in  tbe  judkUarjff  State  or  fetlewi, 
sm^ly  not  in  tbto  legishture.  Does  not  tbe  cause,  in  wgnhr 
order  and  necessarily »  get  into  tbeynrficiafy  9  As  tbe  Ispslewie 
oT  Georgia  has  declared  it  will  submit  to  no  oonsotietioe  of  Ibe 
constitution  of  tbe  Union,  but  iu  own  $  to  act  in  obaraeiert  il 
must  enact  laws,  empowering  the  executive  of  Georgpa  lo.  imst 
by  force,  tbe  federal  collectioa,  or  leare  tbe  preeacution  4e 
take  its jfMi{*cJa/ course :  if  to  resist  by  force,  we  iiave  a.pM* 
cedent,  acquiesced  in  1^  M  twenty  yesrs,  with  die  doings  m  itm 
Virginia  legislature,  in  the  case  as  |Niblished,  tlMa:/s«pmna 
court  of  tbe  United  States  in  1819,  a  eoUidon  hiniiei  he» 
tween  tbe  general  government,  and  tbe  State  of  Panusjlsaiii^ 
in  the  case  of  Oknstead  against  Rittenbouse^  execulors:  Oawei 
nor  Snyder  ordered  a  deucbment  of  the  militia  under  Choeral 
M.  Bngbtf  to  take  tlie  field,  and  resis!,  by  anna,  the'  eiwcwrien 
of  tbe  procen  of  tbe  United  States  court,  by  tbe  muahal.  The 
marshal,  however,  summoned  the  foae  tamHuam^  and 
tbe  precept.  General  Bright  and  lus  amay  were  indietodi 
victed,  and  marched  to  gad.' 

The  legislature  of  Pennsylvania,  to  prevent  future  warn  efihe 
sort,  proposed  an  amendment  to  the  constitution  of  the  Unissd 
States,  similar  to  that  lately  brought  forward  in  the  senate  of  tbe 
United  States,  by  Mr  J  ,  of  Kentucky,  and  requoied  tbe 

assent  of  the  other  States.    Among  others,  it  was  comrnimicated 
to  Virginia,  in  whose  legislature  the  folbwing  report  was  made. 
Virginia  legitiature — Uovte  qf  DdegattB-^n  awundm^iii 
of  the  constittition. 

Thursday,  January  11,  1810, 
The  committee  to  whom  was  referred  the  communicatiaD  of 
the  governor  of  Pennsylvania,  covering  certain  resolutions  of 
the  legislature  of  that  State,  proposing  an  amendment  to  tbft 
constitution  of  tbe  United  States,  by  the  appointment  of  an  hn- 
partial  tribunal,  to  decide  disputes  between  the  State,  and  fedenl 
judiciary,  have  had  the  same  under  their  consideration,  and  are 
of  opinion,  that  a  tribunal  is  already  provided,  by  the  constitu* 
tion  of  the  United  States,  to  wit :  '  The  supreme  court,  more 
eminently  qualified,  from  their  habits  and  duties,  from  the  mode 
of  their  selection,  and  from  the  tenure  of  their  oflices,  to  deci<b 
the  disputes  aforesaid,  in  an  enlightened  and  impartial  manner, 
than  any  other  tribunal  which  could  be  erected.'    The  inference 

tisfied  with  this  report, 
not  appear  it  ^ODOurred 


seems  to  be,  that  the  legislature  was  satisfied  with  this  report, 
if  it  did  not,  in  fima,  adopt  it ;  as  it  does  n 


in  the  amendment. 
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tt  is  believed,  that  ererjr  State  in  the  Union,  in  the  last  for^  Vol.  VL 
years,  has  expressly  or  impliedly  admitted  this  court  is  this  Ch.  187« 
oommoD  arbiter.  Art.  30. 

§  19.  But  tlie  ardent  advocates  of  State  rights  and  sovereign-      (Um. 
ty  have  said,  that  they  claim  no  more  State  power  than  Massa-    \,#-vfiw 
diusetts,  (then  including  Maine)  Connecticut  and  Rhode  Island 
exercised  in  the  last  war :   their  case  was  thus :    in  the  year 
1812,  the  executive  of  Massachusetts  and  her  judiciary  decided 
the  great  militia  question  for  herself,  against  the  president :  this 
decision  produced  a  collision  between  him  and  those  States.     If 
Virginia,  and  especially  Georgia,  be  now  right,  Massachusetts 
then  had  a  clear  constitutional  right,  -to  make  the  decision  so 
much  condemned  in  some  other  States.     This  decision,  was,  in 
fact,  made  hy  her  judiciary,  and  not  by  her  legislature ;  and  she  8  Maai.  Rep. 
was  responsible  only  for  the  honest  exercise  of  her  power :  she  M9— S64. 
never  declared,  as  Georgia  has,  that  she  would  submit  to  no 
construction  of  the  federal  constitution  but  her  own. 

Massachusetts  stood  on  different  and  better  ground  than  the 
States  which  have  assumed  to  decide  by  the  legislatures,  that 
an  act  of  congress  is  not  authorized  by  that  constitution.  If 
the  Virginia  legislators  say  they  only  expressed  nn  opinion, 
those  of  Georgia  cannot  say  this.  Massachusetts  construed 
the  constitution  in  her  judiciary,  before  any  opinion  had  been 
given  by  the  supreme  court  of  the  United  States,  and  the  de- 
cision was  confirmed  by  her  executive,  called  uponio  act  in 
the  case.  Had  this  judicial  decision  been  made  in  an  action 
at  law,  or  in  equity,  it  might  have  been  carried  to  the  supreme 
court  of  the  United  States.  Further,  her  decision  was 
against  that  of  the  federal  executive  only.  Had  said  supreme 
court,  at  the  time,  confirmed  the  president's  decision,  or  made 
one  like  it,  every  decent  lawyer  in  Massachusetts  and  Maine 
would  have  held  the  federal  decision  binding  and  conclusive, 
for  so  they  have  ever  held.  If  Georgia,  and  even  Virginia, 
be  right,  what  tremendous  consequences  must  follow  }  If  the 
general  government  make  a  treaty  or  enact  a  law,  any  State 
legislature  in  the  union  may  declare  that  it  is  not  authorized 
by  the  constitution,  put  down  its  foot,  and  say,  we  have  made 
our  construction  and  we  will  submit  to  no  other,  and  there  is 
no  judge  above  us,  no  appeal;  and  if  there  shall  be  an  attempt 
to  enforce  an  execution,  we  have  a  right  to  stand  by  our  con- 
struction and  to  support  it  by  arms.  Another  State  legislature 
decides  the  treaty  or  law  is  constitutional,  and  twentyfour 
States  decide  pro  and  con,  and  crumble  to  pieces  in  torpidity, 
or  get  into  a  war,  and  fall  into  such  fragments  as  the  petty 
states  of  Italy,  Greece,  &c.  were  in  of  old,  when  men  seem 
to  have  been  incompetent  to  govern  more  than  a  village.     If 

VOL.  IX.  75 


i 
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Vol.  VI.    such  State  power  exists,  may  not  foreign  nations,  not  inclined 

Ch.  187.  to  treat  with  the  United  States,  taunt  at  them^  and  ask,  as 

Art,  20.   some  did  in  the  days  of  the  confederation,  if  we  make  a  treaty 

Con.       with  the  federal  gorernment,  will  not  States  so  construe  the 

federal  constitution  as  to  defeat  the  treaty  ? 

§  20.  As  to  the  dfssolution  of  the  Union  in  the  late  war, 
history  will  show  that  the  conduct  of  the  eastern  States  afibrds 
no  kind  of  precedent  for  the  new  southern  doctrine  of  con- 
struction. Neither  they  or  their  convention  had  the  least 
hostility  to  the  Union,  but  their  opposition  to  the  then  admin' 
Ut  ration  of  federal  affairs  was  misrepresented  by  some,  and 
mistaken  by  others  for  opposition  to  the  Union.  In  the  then 
high  excitement  and  party  spirit,  the  administration  and  Union 
were  often  confounded  by  ignorance  or  design.  The  opposers 
of  the  convention  did  not  for  a  long  time,  if  ever,  publish  its 
commission  or  its  doings ;  and  as  they  usually  read  only  their 
own  side,  they  read  but  little  except  charges  against  it  and 
the  States  which  appointed  it.  Another  mistake  was  in  thinl^- 
ing  they  went  with  the  then  excitement.  The  fact  was,  mod- 
erate men  saw  the  excitement  was  going  too  far  and  that 
it  was  leading  to  evils  far  greater  than  the  war  itself.  Though 
the  moderate  friends  of  those  State  measures  did  not  like  the 
war,  they  had  a  deep  interest  in  the  efficient  defence  of  the 
country^and  in  the  preservation  of  the  Union,  and  but  few 
men  more  than  the  members  of  the  convention.  Some  op- 
posers  of  the  convention  have  published  that  some  of  the 
members  suffered  themselves  to  be  elected  to  prevent  rash 
measures  and  mischief  to  the  Union.  The  fact  was,  before 
it  was  known  who  would  be  the  members,  such  was  the  ex- 
citement and  discontent  with  federal  measures,  that  cool  men 
and  firm  friends  of  the  Union,  deeply  interested  in  its  preser- 
vation, had  some  fenrson  this  head.  This  fear  was  soon  done 
away  by  two  circumstances  :  the  Massachusetts  commission  and 
circular  letter,  deemed  perfectly  sincere,  directitd  the  delegates  to 
propose  means  for  the  defence  of  the  eastern  States,  and  amend- 
ments of  the  constitution,  but  in  a  nhnnner  ^  not  repugnant  to 
their  obligations  as  members  of  the  Union.^  Another  rircbm- 
stance,  a  number,  if  not  a  majority  of  very  aged  moderate 
men,  living  in  retirement  were  elected  members  :  both  tend- 
ing to  allay  the  spirit  that  might  have  ripened  into  some  vio- 
lent measures.  I  need  not  add  on  this  ground,  knowing  the 
intentions  of  the  members,  I  know  the  fears  of  evil  to  the 
Uni,on  had  no  foundation.  It  was  the  administration  they  dis- 
liked, not  the  constitution  or  Union. 

As  to  the  constitutionality  of  the  convention,  some  opposed 
to  it,  but  confiding  in  its  members,  thought,  and  probably  still 
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ihiiik  it  was  unconsututioDal,  and  more,  that  it  was  inexpe-   Vol.  VI. 
dieat.     As  to  expediency ^  this  work  is  not  a  place  for  its  ex-  Ch«  187. 
aminatioo,  but  is  as  to  its  eonstiiutionality.     A  late  governor  Art.  90. 
of  Soutii  Carolina)  in  his  public  message  to  the  legislature,       Con. 
stftted  hb  opinion  that  this  convention  was  in  violation  of  the 
aaid  tenth  section,  providing,  as  above,  that  no  State  thall 
mihout  the  content  of  congrest  enter  into  any  agreement  or 
eompaci  mth  another  State.    The  governor  does  not  appear 
to  have  understood  that  nothing  was  intended  to  be  concluded 
without  that  consent,  the  case  no  doubt  with  many*     On  this 
consent  all  rests  in  case  of  a  compact.    With  it  an  agreement 
eooipleted  among  two  or  more  States  is  constitutional,  but 
without  not  so.     On  the  one  hand  this  provision  clearly  im- 
plies a  State  may  make  a  compact  with  another  State,  with 
the  consent,  or  confirmation  of  congress.     On  the  other,  this 
t9nth  section  and  other  parts  of  the  constitution  limit  State 
sovereignty  as  much  or  more  than  colonial  sovereignty  was  in 
fact  limited  under  the  king.     Colonies  entered  into  a  compact 
10  1643,  which  continued  about  forty  years,  as  to  which  their 
charters  were  silent.     It  does  not  appear  that  the  king  assent- 
ed or  objected  to  the  compact.     In  1754  colonies  entered 
into  a  compact,  but  then  it  seems  it  was  understood  tho  assent 
of  the  parent  State  to  it  was  to  be  obtained.     The  question 
occurs,  did  the  three  States  act  on  the  principle  of  this  tenth 
section  in  1814?    If  they  did,  and  meant  a  compact,  they 
acted  constitutionally.     Now  if  men  will  read  all  their  doings, 
those  of  the  convendon,  and  attend  to  the  mission  to  congress 
for  its  consent,  they  will  see  their  whole  business  was  con- 
ducted in  conformity  to  this  section,  even  if  a  compact  was 
intended. 

^  21.  As  to  the*  main  object,  eastern  defence^  congress 
about  the  time  indirectly  approved  these  doings  ;  for  congress 
passed  an  act  providing,  in  the  first  section, '  that  the  president 
of  the  United  States,  be,  and  he  is  hereby,  authorised  and  re- 
quired to  receive  into  the  service  of  the  United  States  any 
corps  of  troops,  which  have  been,  or  may  be,  raised,  organis- 
ed, and  officered,  under  the  authority  of  any  of  the  United 
States,  whose  term  of  service  shall  not  be  less  than  twelve 
months,  which  corps,  when  received  into  the  service  of  the 
United  States,  shall  be  subject  to  the  rules  and  articles  of  war, 
and  be  employed  in  the  State  raising  the  same,  or  in  an  ad- 
joining State,  and  not  elsewhere,  except  with  the  assent  of 
the  executive  of  the  State  so  raising  the  same.'  Most  clear- 
ly if  this  act  had  been  passed  five  months  sooner  there  would 
have  been  no  convention,  and  no  difficulty  as  to  eastern  de- 
fence ;  for  as  to  the  amendments  proposed,  though  deemed 
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Vol.  VI.  valuable  in  themselves,  there  was  so  little  prospect  of  their 
Ch.  187.    adoption  they  were  a  small  object.     The  expediency  or  inex- 
Art.  20.    pediency  of  such  a  conveotioD  I  leave  and  refer  to  the  doiogs 
Can.      in  1814.     It  is  enough  in  this  work  to  state  the  grounds  on 
which  a  convention  of  States  may  be  constitutional  under  this 
tenth  section.     This  convention,  as  intended,  moderated  and 
checked  an  inflamed,  growing  opposition  to  the- then  admini^ 
tration  of  federal   affiiirs,  though  not  directed   against  the 
Union,  yet  might,  in  the  then  violence  of  party  spirit,  have 
in  time  embarrassed  and  shaken  that  Union.   As  to  the  enemy, 
all,  even  the  most  excited,  were  disposed  effectually  to  resist 
him  in  all  parts  of  the  war.     No  man  has  been  named  as  in- 
clined towards  him. 

Though  I  hold  the  said  section  legally  authorises  snob  a 
State  compact,  congress  consenting ;  yet  it  roust  be  aUowed 
that  such  compacts  and  conventions  ought  to  be  admitted  with 
the  greatest  caution,  and  only  among  States  friendly  to  the 
Union  of  all  the  States,  as  such  local  compacts  prepared  by 
conventions,  agents,  or  committees,  met  together,  may,  in  the 
course  of  events,  materially  tend  to  impair  or  dissolve  the 
Union.  When  States  intend  so  to  agree,  it  seems  almost  of 
course  to  appoint  agents,  committees,  or  delegates  to  prepare 
the  agreement. 

§  22.  Thus  far,  to  have  a  fair  view  of  the  said  tenth  sec- 
tion, supposed  to  have  been  violated,  I  have  supposed  the 
three  States  made  a  compact^  subject  only  to  the  consent  of 
congress.  But  in  fact  they  made  none,  and  were  not  author- 
ized to  make  any,  nor  did  their  convention  propose  any,  but 
only  an  arrangement  with  the  general  government,  as  appears 
by  the  second  resolve  proposed  by  the  convention,  and  adopt- 
ed, in  these  words,  to  wit,  '  Resolved,  that  it  be,  and  hereby 
is,  recommended  to  the  said  legislatures,  to  authorize  an  im- 
mediate and  earnest  application  to  be  made  to  the  goveronnent 
of  the  United  States,  requesting  their  consent  to  some  ar- 
rangement, whereby  said  States  may  ieparatety  or  tit  camentf 
be  empowered  to  assume  upon  themselves  the  defence  of  their 
territory  against  the  enemy  ;  and  a  reasonable  portion  of  the 
taxes  collected  within  said  States,  may  be  paid  into  the  renee- 
tive  treasuries  thereof  and  appropriated  to  the  payment  of  the 
balance  due  said  States,  and  to  the  future  defence  of  the 
same,  the  amount  so  paid  into  the  said  treasuries  to  be  credit- 
ed, and  the  disbursements  made  as  aforesaid  to  be  charged  to 
the  United  States.'  On  the  whole,  it  appears  it  was  intended 
the  States  should  act  teparately^  as  the  treasury  in  each  case 
was  to  receive  and  charge  separately.  The  other  resolves 
proposed,    which  respected    the    militia,  eonseription,  and 
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amendmentSy  required  no  compact.     There  was  a  mission  ac-   Vol.  VI. 
cordingly.  Ch.  187. 

As  to  the  ulterior  measures,  in  the  event  the  government  of  j§rt.  SO. 
the  Union  would  not  consent  to  any  arrangement,  the  conven-  Con. 
tion  said  '  it  would  be  inexpedient  for  this  convention  to 
diminish  the  hope  of  a  successful  issue  to  such  an  application, 
by  recommending,  upon  supposition  of  a  contrary  event,  ulte- 
rior proceedings.  Nor  is  it  indeed  within  their  province.  In 
a  state  of  things  so  solemn  and  trying  as  may  then  arise,  the 
legislatures  of  the  States,  or  conventions  of  the  whole  people, 
or  delegates  appointed  by  them,  for  the  express  purpose  of 
another  convention,  must  act  as  such  urgent  circumstances 
may  then  require.'  It  will  be  observed  the  said  act  of  con- 
gress fully  complied  with  the  wishes  of  the  said  States  and  their 
convention ;  and  that  the  convention  expressly  declared  that 
ulterior  proceedingt  were  not  within  its  provincey  if  congress 
should  refuse  to  consent  to  any  arrangement.  Thus  there  were 
no  grounds  for  saying  these  States,  or  their  convention,  made 
a  compact  in  violation  of  the  said  tenth  section,  for  they  made 
no  compact,  and  if  their  doings  could  be  tortured  into  one,  it 
was  clearly  intended  to  be  with  the  consent  of  congrett.  But 
none  was  made,  authorized,  or  intended. 

It  will  be  asked  by  some,  why  have  these  State  proceedings 
been  so  much  condemned  ?  They  never  have  been  by  the 
opposers  of  the  then  federal  administration.  They  have  been 
censured  or  condemned  by  its  supporters  only  for  these  rea- 
sons, 1.  The  convention,  in  pointed  language,  condemned  or 
censured  the  administration.  It  stated,  in  strong  terms,  the 
very  great  prosperity  the  constitution  produced  as  adminis- 
tered twelve  years  by  Washington  and  Adams,  and  their  fed- 
eral supporters  ;  and  asserted  that  '  this  high  state  of  public 
happiness  had  undergone  a  miserable  and  afflicting  reverse 
through  the  prevalence  of  a  weak  and  profligate  policy  ; '  that 
'  it  was  indeed  to  be  hoped,  that  the  rulers  of  these  States 
would  not  make  such  disastrous  haste  to  involve  their  infancy 
in  the  embarrassments  of  old  and  rotten  institutions ;  yet  all 
this  they  have  done,  and  their  conduct  calls  loudly  for  their 
dismission  and  disgrace.'  The  supporters  of  the  administra- 
tion uttered  language  as  severe  against  their  opponents.  Party 
condemnation  was  then,  and  for  some  years  before  and  after, 
the  order  of  the  day. 

2.  Jealous  party  men  then  (as  at  other  times)  never  ceased 
to  impute  secret  and  bad  designs  to  their  opposers,  however 
honest,  and  having  no  such  designs. 

3.  Future  history  only  can  truly  explain  the  motives  and 
objects  of  that  conventiOD.    It  bad  to  steer  its  course  between 
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Vol.  VI.  Scylly  and  Cbtrybdb.    It  was  imperiously  raqmradt  on  itm 
Ga.  167.  one  band,  to  promote  the  objects  of  its  coostitueiiCt  umI  Io 
jtri.SU^    press  their  escited  and  angry  ieehogs  and  iaom 

Cmu      tent  towards  the  admbiatratioa  of  Meral  aflUra ;  asM!*  en  iha 
-^0-j^^-  otheTt  to  moderale  and  allay  those  very  feelings  and  thnt 
discontent  then  increasing  to  dangerous  extremes. 

When  multitudes  are  very  much  excited  and  Ugldy 
isfied  with  their  rulers'  ccmduett  often  they  can  be 
by  their  friends  only  when  they  know  not  their  frienda  eheek 
them. 

Finally,  on  the  fullest  examination,  it^will  be  found  ikal 
conduct  of  die  eastern  States,  in  the  late  waryaftrdn  nn 
teoance,  no  defence,  to  any  compact  among  two  or 
States,  without  the  consent  of  coogreas,  or  with  Ant 
as  they  did  not  propose  any  compact*    Much  leei  is 
duct  any  defence  or  countenance  to  the  reoent  eoodMin 
structi0ns  of  the  federel  constitution  above  stated,     his  la 
attract  legal  and  oonstitutiettal  attention  to  thoae 
subjects,  to  the  late  novel  construction,  that  this  brief 
nation  of,  and  concise  comments  on,  them  are  hnm 
They  are  matters  that  afiect  our  iriiole  system  in  its 
paru,  about  wUch  so  much  has  been,  and  piobaUy  n^  h^i 
written  and  said,  and  so  little  undenlood. 

One  thing  is  certun,  that  is«  if  any  men  in  Am  IWmI 
States  have  a  deeper  interest,  than  others,  in  the  {Mreaervalion 
of  the  Union,  they  are  the  merchants  and  manufiictnrem ; 
men  of  property  and  creditors,  public  and  private,  in  the  east* 
em,  and  slave  holders  in  the  soutbom  States,  and  therefero 
ought  to  be  the  most  cautious  that  they  do  nothing  tending  to 
dissolve  or  impair  this  constitution  or  Union. 

Ao/e. — ^It  will  be  observed  that  I  have  not  considered  As 
militia  questions,  as  to  which  the  president  and  the  governor  and 
judges  of  Massachusetts  had  different  opinions.  On  attend- 
ing to  them,  especially  as  to  the  officers  and  command,  it  ap- 
peared to  me  that  any  course  short  of  a  fidl  examination 
would  answer  no  purpose,  of  so  difficult  and  doubtful  a  char- 
acter were  these  questions.  And  this  abridgwiaU  is  not  lbs 
place  tor  such  examination ;  therefore  they  are  left  for  lbs 
present,  where  best  seen  in  8  Mass.  Reports,  pages  649  la 
554,  and  in  other  public  records  of  the  year  1812,  be  and 
in  the  last  resort  to  be  settled  by  the  supreme  court  of  the 
United  States. 

Abt.  21.         ^^^^*^  statutes  unconstituiionaly  beimg  rtpt^nmU  to  tie  amsii' 
Can.         tmtumtf  the  U.  Siates  or  not. 

M»  Etattuie  of  MarylaQd  as  to  unpofts,  nqniiod  nU  kq^ 
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m  of  foreign  goods  by  tbe  bale  or  package,  lie.  and  other  Vol.  Vf . 
parsons  selling  the  same  by  wholesale,  bale  or  package,  bc»  to  Cu.  187. 
take  oot  a  license  for  which  to  pay  $50,  and  in  case  of  neglect   j^^  31 » 
or  reftisal,  to  take  oot  such  license,  subjecting  them  to  certain      Cm. 
forfeiture  and  penalties,  is  repugnant  to  that  provision  of  the    v^»v^ 
constitution  of  the  U.  States,  which  declares  that  'no  State 
diali,  without  the  consent  of  congress,  lay  any  impost  or  duty 
on  imports  or  exports  except'  (as  to  inspection  laws,)  and  to 
that  which  declares  that  congress  shall  have  power  *  to  regulate 
commerce  with  foreign  nations,  among  the  several  States,  and  ]^  Brown 
with  the  Indian  tribes ;'  was  error  to  the  court  of  appeals  of  and  others, 
Maryland.     Maryland  act  was  passed  in  1821,  in  addition  ^P'^^^gJ^lfi 
one  enacted  in  1819.  -  Maryltfid. 

§  2.  Similar  cases — Saunders  v.  Ogden,  ch.  1,  a.  2,  s.  5. 
Impairmg  contracts ;  a.  54^  ch.  39,  a.  9,  s.  8,  and  Ogden  v. 
Saunders ;  McMillan  «.  McNeil,  cb.  39,  a.  9,  s.  9,  same :  Mc 
CuUoch  9.  State  of  Maryland,  ch.  143,  a.  3,  s.  3,  same ;  Dart-* 
month  College  v.  Woodward ;  ch.  143,  a.  3,  s.  4 ;  Cohens  v« 
State  of  Virginia,  ch.  187,  a.  7,  s.  26  ;  Osbom  &  al. «.  United 
States  Bank,  ch.  143,  a.  3,  s.  9  ;  U.  States  Bank  v.  Planter's 
Bank  of  Geo.  ch.  143,  a.  3,  s.  9 ;  Gibbons  v.  Ogden,  a.  7,  s. 
5i,  this  chapter ;  Society  (Foreign,)  for  Propagating  the  Gos- 
pel, 8cc.  V.  the  Town  of  New  Haven,  in  Vermont,  this  chapter, 
a.  7,  s.  49 ;  Mason  v.  Harte,  a.  7,  s.  50,  this  chapter ;  Green 
•k,  al.  V.  Biddle,  a.  20,  s.  2,  do. ;  Fletcher  v.  Peck,  ch.  196,  a. 
8,  s.  22  ;  Houston  v,  Moore,  ch.  187,  a.  7,  s.  18 ;  New  Jers^ 
V.  Wilson,  ch.  196,  a.  9,  s.  1, 2  ;  Williams  v.  Norris,  be.  ch. 
187,  a.  7,  s.  44. 

§  3.  In  said  case  of  Brown  v.  Maryland,  the  court  consid- 
ered tbe  cause  depended  ^  entirely  on  the  question,  whether  the 
legislature  of  a  State  pan,  constitutionally,  require  the  importer 
of  foreign  articles  to  take  out  a  license  from  the  State,  before 
he  shall  be  permitted  to  sell  a  bale  or  package,  so  imported'  i 
As  to  articles  imported  '  while  remaining  the  property  of  the 
importer,  in  his  warehouse,  in  tlie  original  form  or  package  in 
which  it  was  imported,  a  tax  upon  it  is  too  plainly  a  duty  on 
import  to  escape  the  prohibition  in  the  constitution.'  ^  There 
is  no  difference  in  effect  bet\veen  a  power  to  prohibit  the  sale  of 
an  article  and  a  power  to  prohibit  its  introduction  into  the  coun- 
try.' '  No  goods  would  be  imported  if  none  could  be  sold.' 
*  The  same  power  which  imposes  a  light  duty,  may  impose  a  very 
heavy  one,  one  which  amounts  to  a  prohibition.'  Such  a  power 
would  enable  the  importing  States  to  fax  the  non  importing,  as 
consumers,  very  unjustly.  Thompson,  justice,  dissented,  pp. 
449-460 ;  noticed  the  indictment  charged  the  defts.  did  import 
and  sell,  witliout  a  license,  thought  it  had  been  good  if  it  only 
had  charged  selling.    That  the  article  ceased  to  be  an  import 
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Vol.  VI     as  soon  as  landed,  &c< :  that  as  there  is  no  objection  as  to  reUtU 

Ch«  187.   dealers,  there  ought  to  be  none  as  to  wholesale  dealers,  be. ;  that 

•Srt.  21.    the  law  could  not  afiect  commerce  among  the  States,  be. ;  that 

Can*       the  selling  was  confined  to  Maryland,  so  completely  internal  in 

N^-v^^     the  State ;  that  the  idea  paying  the  duties  purchased  a  right  to 

sell  freely,  was  ill  founded,  &c. 

^  4.  New  York  statute  prescribing  to  the  council  to  do  what 
the  constitution  empowered  it  to  do,  adjudged  void.  People  v. 
Foot,  19  Johns.  R.  58. 

^  5.  A  State  statute  is  void,  which  takes  private  property  for 

public  use,  without  providing  for  the  owner,  and  just  compensar 

Bradflbtw  v     ^^^^  ^^  unconstitutional,  also,  against  the  fundamental  principle 

R6gen,  20      of  government,   and  a  violation  of  natural  right  and  justice. 

Johns.  R.  108.  Same  case  in  error,  735. 

§  6.  Kentucky  act  that  forbids  persons  to  wear  concealed 
arms  violates  the  section  of  the  constitution,  which  provides  that 
'  the  rights  of  the  citizens  to  bear  arms  shall  not  be  questtooed/ 
and  so  void.  Bliss  v.  Commonwealth,  2  litt.  90.  So  the  act  b 
void  subjecting  free  persons  of  colour  to  corporal  punisbmeot 
for  '  lilting  their  hands  in  opposition'  to  a  white  person,  illy  v. 
Thompson,  3  Marsh.  73.  Held,  acts  of  Kmitatians  are  con- 
stitutional. 1  Litt  330-335.  There  have  been  many  other  de- 
cisions made  in  Kentucky,  declaring  statutes  of  that  State  con- 
stitutional or  not.  1  Litt.  17,  19,  265,  367;  3  do.  194-199; 
3  Marsh.  73,  75,  349,  423,  515  ;  1  Marsh.  441-290;  2  Man. 
75;  4  Bibb.  61,416,561. 
^^Kfater  *  **  ^  ^'  '^^^^'^^^  Where  the  rights  of  two  individuals  are  in 
CoSit/ii%    judicial  conflict,   any  act  of  the  legislature  concerning  them 

which  may  afiect  the  obligation  of  their  contracts,  is  void. 
Cooke,  180.         jjgij^  ^jjg  occupant  law,  as  far  as  it  prefers  the  citizens  of 

Tennessee  to  those  of  other  States  claiming  under  N.  Carolina, 
violates  the  compact  between  N.  Carolina  and  Tennessee,  and 
so  is  void. 

Greorge  v.  Gamble  2  Tenn.  R.  17,  the  State  has  a  right  to 
legislate  respecting  land  within  tlie  Indian  boundary,  provid- 
ing the  statute  shall  take  eflfect  when  the  Indian  title  or  right 
shall  be  extinguished.  Several  other  such  statutes  have  been 
enacted  in  Tennessee,  as  Cooke,  149  ;  1  Tenn.  R.  243  ;  2  do. 
215-341 ;  5  Hayw.  97,  246,  263. 
1  Cowen,560-  <^  8.  The  law  courts  will  not  declare  acts  of  the  legislature 
^^^'  unconstitutional,  except  where  clearly  so. 

6Cowen,042-  §  9.  The  legislatnre  has  no  power  to  shorten  the  constitu- 
662,  Uie  Peo-  tional  term  of  a  justice  of  the  peace.  This  cannot  be  done  in- 
P  c  ».  Garey.   ji^g^tiy  {,y  the  creation  or  division  of  counties. 
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CHAPTER  CLXXXVIII.  Ch.  188. 

APPEALS.  •^^^    ^* 

Com. 

{)  3.  An  appeal  lies,  in  all  criminal  prosecutions,  from  the    ^^"^C^ 

^  r       •      •         r  .t  1         •  •  I  •  1  Graenl.  280. 

sentence  of  a  justice  of  the  peace,  who  tries  without  a  jury,  to 
the  common  pleas,  where  a  jury  trial  may  be  had  by  the  neces- 
sary construction  of  the  constitution  of  Maine,  a.  1,  s.  6. 

§  4.  No  appeal  lies  to  the  supreme  judicial  court  on  the  stat.  i  Greenl.  291- 
1817,  ch.  185,  s.  6,  in  cases  where  the  error  complained  of  ap-^^- 
J^ears  of  record  as  in  a  judgment  rendered  upon   demurrer ; 
was  scire  facias  against  bail  first  brought  before  a  justice  of  tb9 
peace. 

§  5.  It  is  a  general  principle  that  a  court  of  appellate  juris- Henry  jr'Ciiy- 
diction  will  not  consider  and  decide  on  any  question  in  a  cause,  ^'^'J^  J«bo*- 
that  has  not  been  considered  and  decided  on  in  the  court  be- 
low* Though  the  rule  is>  if  an  objection  be  not  taken  in  the 
court  below,  it  cannot  be  taken  in  tlie  appellate  court,  yet  this 
rule  applies  only  to  objections  the  party  by  silence  is  deemed  to 
have  waived,  and  to  objections  that,  when  waived,  leave  the 
judgment  resting  on  the  merits  of  the  cause.  ^^**^'^*  ^* 

§  6.  Held,  1.  A  peison  having  no  interest  in  the  subject  Reid «.  Van- 
matter  of  a  suit,  cannot  be  a  party  in  any  court :  2.  If  he  have  derhcydcn,  5 
an  interest  at  the  commencement  of  the  suit,  and  that  interesting;     • 
ceases,  the  right  to  prosecute  the  suit,  or  to  appeal,  also,  ceases. 

§  9  con.  This  case  is  revised  and  confirmed.    The  supreme  Art.  2. 
court  of  the  United  States  confined  to  the  examination  of  the    Con. 
pit's,  title,  as  depending  upon  the  construction  of  an  act  of  7  wheat  164- 
congress.    It  cannot  take  into  consideration  any  distinct  equity  ^^^* 
arising  out  of  the  contracts  and  transactions  of  the  parties,  and 
creatmg  a  new  and  independent   title.     This  was  an  appeal 
from  a  State  court  on  the  twentyfifth  section  of  the  judiciary 
act  of  congress  of  September  24,  1789,  ch.  20,  on  an  alleged 
misconstruction  of  an  act  of  congress,  by  a  State  court. 

On  a  libel  in  personam  for  damages,  if  the  court  decree  ^^  wiieat  4M 
that  damages  be  recovered  and  that  commissioners  be  appoint — 480. 
ed  to  ascertain  the  amount  thereof,  no  appeal  lies  from  such  a 
decree  until  they  have  reported  ;  this  not  being  ^  final  decree. 
Chase,  &c.  appellants  v.  Vasquez,  the  Consul   General  of 
Portugal,  respond. 

§  22  con.  An  appeal  that  prevents  execution  issuing^  fyc, 
A,  told  the  clerk  that  if  certain  items  of  costs  taxed  by  B, 
should  be  allowed,  he  should  appeal ;  and  while  the  execution 
was  remaining  in  the  clerk's  hands,  A  reminded  him  of  the 
appeal  claimed.  Held,  this  was  a  sufficient  entry  of  an  appeal, 
B  having  obtained  such  execution  by  mistake,  and  after  notice 
VOL.  IX.  76 
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Vol.  VI.   of  the  appeal,  hnviag  caused  A  to  be  arrested,  he  settled  the 

Cr.  188.  execution,  this  execution  was  void,  and  B  was  liable  to  A  in 

Art.  2.     trespass,  for  the  amount  he  paid,  with  interest,  from  the  time 

Con.       of  payment.     The  court  had  B's  action  brought  forward  on 

v^^-v^^-^/     the  docket,  in  order  the  judgments  in  the  two  actions  might 

be  set-off.     1  Pick.  R.  211-215. 

^  23.  No  appeal  lies  to  the  common  pleas  on  an  issue  in 

law  in  a  personal  action  commenced  before  a  justice  of  the 

peace.     5  Pick.  278,  Belcher  v.  Ward. 

Art.  6.  ^  s.  An  appeal  from  a  ^na2  decree  in  a  cause,  opens  to  the 

Con.  court  of  errors,  all  prior  orders  or  decrees  any  way  connected 

MetMhit        ^'^'^  *^®  merits  of  the  final  decree.     An  appeal  to  the  court 

Epiacopal        of  errors,  stays,  in  the  first  instance,  all  proceedings  in  chan- 

Chare)),  on      eery,  on  the  matter  appealed  from.     But  after  an  order  dis- 

Johns.  R.  548.  solving  an  injunction,  staying  an  execution  at  law,  the  pit.  may 

1  Johns.  Ch.R.  proceed  at  law  with  his  execution,  though  there  is  an  af)peal 

Wood  r°  ^    ^'*^™  ^^®  order,  as  this  does  not  affect  the  validity  of  an  order 

Dwight,7        dissolving  an  injunction,  or  discharging  a  party  from  a  writ  of 

Johns.  Ch.  R.  ^^  exeat^  or  revive  a  process. 

§  9.  A  cause  cannot  be  entered  in  the  court  of  errors  till 
after  the  petition  of  appeal  addressed  to  that  court,  and  the 
answer  of  the  deft,  to  such  appeal  has  been  filed  in  that 
court.  Woodcock  v.  Bennel,  20  Johns.  R.  501  ;  Murray  v. 
Coster,  do.  603. 

§  10.  If  pending  the  appeal  to  the  court  of  errors  any  of 
the  parties  change,  by  death,  &c.,  the  cause  is  remanded,  in 
order  to  have  the  proper  new  parties.  9  Johns.  R.  442;  as 
to  costs,  20  Johns.  R.  499. 

^  11.  An  appeal  docs  not  lie  to  the  supreme  court  from  the 
judgment  of  a  superior  court  granting  a  new  trial  in  matter  of 
law.  State  t;.  Robison,  1  Hawks,  188  ;  nor  from  a  judgment 
of  respondeas  ovster  given  on  demurrer  to  a  plea  in  abate- 
ment, 169. 

4  Cowen,  505-      §  12.  A  motioQ  for  a  mandamus  to  the  common  pleas  of . 

J^»V*p         Held,  on  appeal  from  a  justice's  court,  the  bond  required  by 
oesens  ••«•  jj^^  statute,  may  be  executed  by  attorney. 

<^  13.  Appeal  lies  from  a  circuit  judge  either  granting  or 
refusing  a  certificate  of  probable  cause,  but  the  court  will  not 
hear  an  argument  on  it.  The  court  looks  into  the  cause  mere- 
ly to  see  whether  there  be  probable  cause  to  stay  the  proceed- 
ings.    Lyon  V.  Burtis,  4  Cowen,  539  ;  140-141. 

§  14.  Under  the  act  sess.  47,  ch.238,  s.  36,  38,  an  appeal 
lies  in  all  cases,  whether  the  judgment  of  the  justice  be  on  an 
issue  of  law  or  fact.  Har wood's  Case,  5  Cowen,  19. 

Act  A.  D.  1824.  Actions.  Peters  v.  Parsons,  18  Johns. 
140,   and   Breese  v.  Williams,  20  id.  280,  were  on*the  act  of 
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1818,  sess.  4  l,ch.  04,  s.  17^  18,  19.    Alternative  mandamus    Vol.  VI. 
issued  to  the  common  pieas,  s.  14.    The  appellee  in  the  com-    Ch.  188. 
mon  pleas,  cannot  object  that  the  appeal  bond  is  in  the  penalty     jirt»  5. 
of  more  than  double  the  judgment  before  the  justice  ;  though    ^  Con. 
being  less  would  be  an  objection ;  such  mandamus  awarded.     v«#-v'«w/ 
Jurisdiction  in  the  common  pleas,  for  the  purposes  in  cases  5  Cd^6n,  97. 
of  appeal,   though  the  appeal  bond   be  defective.     May  be  *  ^J^JJIJ^*  **• 
executed  by  sureties.    A  general  power  to  defend  a  cause  will  p!  85-63! 
not  authorize  the  attorney  to  execute  an  appeal  bond  in  the 
name  of  his  client. 

^  3  con.  Where  an  appeal  is  allowed  by  the  court  of  chan- *-.»,   5 
eery,  and  an  indefinite  time  given   for  executing  the  appeal     q' 
bond,  the  appeal  is  irregular.  2  Rand.  5. 

An  appeal  lies  from  the  chancellor's  order  overruling  a  mo- 
tion to  dissolve  an  injunction,  where  so,  on  the  ground  the  pit. 
in  equity  is  entitled  to  relief  on  the  merits,  and  fixing  the  prin- 
ciple on  which  the  cause  depends,  or  where  it  is  necessary  to 
avoid  expense  and  delay :  2.  On  an  appeal  from  an  order  re- 
fusing to  dissolve  an  injunction,  the  court  will  notice  any  error 
in  the  previous  proceedings :  3.  It  is  error  in  the  chancellor 
to  grant  an  injunction  without  requiring  security,  except  io  the 
cases  of  executors,  administrators,  and  other  fiduciary  char- 
acters.    2  Rand.  247-275,  Lomax  v.  Piot. 

When  a  judgment  has  been  rendered  in  a  court  of  law,  and 
the  record  omits  to  state  an  appeal  was  allowed,  no  evidence 
can  be  received  at  a  subsequent  term,  that  the  appeal  had 
been,  in  fact,  allowed,  but  that  the  clerk  had  neglected  to  enter 
it  in  his  record  :  2.  The  filing. an  appeal  bond  with  the  clerk, 
must  be  in  pursuance  of  an  allowance  of  the  appeal,  entered 
on  the  record.     3  Rand.  104-106. 

An  appeal  cannot  be  taken  frofn  a  chancery  court,  on  the 
ground  the  appellant  has  been  improperly  decreed  to  pay 
costs.     3  Rand.  165-167. 

The  court  of  appeals  has  no  jurisdiction  in  cases  of  infor- 
mations m  penal  cases.     4  Rand.  148-151. 

§  4  con.  Action  in  the  county  court  for  above  $100  on  a 
single  bill.  If  the  jury  find  for  the  pit.  less  than  $100 ; 
judgment  reversed  by  the  deft,  on  a  writ  of  supersedeas,  the 
ph.  cannot  appeal  to  the  court  of  appeals  from  such  judgment 
of  reversal.  To  give  this  court  jurisdiction  on  the  ground  theLewis^.Long^ 
matter  in  controversy  is  a  freehold  or  a  franchise,  the  right  ^Oand^""a»^' 
the  freehold  or  franchise,  must  be  directly  the.  subject  of  the 
action,  and  not  incidentally  or  collaterally.     5  Munf.  276. 

An  appeal  taken  in  the  name  of  a  party,  without  his  knowI-4  Rand.  611. 
edge  or  consent,  may  be  dismissed,  as  to  him,  on  motion. 

When  in  consequence  of  a  decisioii  of  this  court,  qn  an 
appeal  from  a  circuit  court,  further  proceedings  becpme  neces* 
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Vol.  Vf.   s?ry,  the  cause  will  be  remanded,  whether  the  appeal  is  from 

Ch.  188.  an  interlocutory  or  a  final  decree.     The  bill  was  to  foreclose 

Art,  6.     ^  mortgage  and  for  sale,  an(i  the  defence  usury,  stated  in  the 

Cori.       answer.     1  Hop.  Ch.  R.  608-512. 

Ki^s^-^/         Appeal.     Decree  of  the  surrogate  reversed  by  the  chancel- 

1  Hop.  Cb.  R.  lor  for  particular  reasons,  and  a  just  cause  of  action  appeared. 

^552—654.        fjg  reiains  the  cause  and  proceeds,  as  may  be  proper,  to  attain 

the  justice  of  the  case.     The  appeal,  originally,  was  to  the 

court  of  probate,  before  it  was  abolished  by  statute  of  Ma^ch 

21,  182S,  and  thereby  was  transferred  to  the 'court  of  chancer]^. 

No  appeal  on  a  judgment  for  costs  alone.     1  Littell,  363. 


CHAPTER  CLXXXIX. 

REVIEWS. 


Art.  1.  ^  ^'^  ^^^*  Ji^^^^  on  account  of  perjury,  fyc.     As  where 

Con.  the  witness  testifying  for  the  prevailing  party,  was  afterwards 

1  Greenl.  822-  convicted  of  perjury  in  the  cause,  the  court  allowed  a  review 

^^^,7"" ''•on  Mass.  stat.  1791,  ch.  17;  Maine  act,  ch.  57,  and  this 
thotrgh  the  witness  was  summoned  by  the  party  not  prevailing. 
The  party  prevailed  principally  by  means  of  the  perjury; 
parties  cited  many  authorities,  the  court  none.  This  review 
was  at  the  discretion  of  the  court,  and  in  good  conscience. 
Reviews  in  Maine  os  in  Massachusetts,  ^  no  longer  existing  as 
a  matter  of  right.' 

2  Greenl.  322.     None  in  a  criminal  case  under  stat.  1821, 
ch.  57. 

Art,  3.  ^  ^2  cow.  Held,  the  supreme  judicial  court  in  Massachu- 

Con.  setts,  has  no  power  to  grant  a  new  trial,  or  a  review  of  an  is- 

4  Pick.  R.  129,  sue  arising  on  an  appeal  frorh  a  decree  of  the  judge  of  probate, 

Pope  V.  Pope,  ^fter  a  judgment  has  been  entered  on  the  appeal.  The  court 
observed,  '  the  reasons  may  be  as  strong  for  giving  the  court 
power  to  grant  a  review  or  a  new  trial  upon  petition  in  this 
case,  as  in  any  other,  but  the  statute,  from  which  our  authority 
is  derived,  appears  to  relate  to  trials  in  civil  actions  only;  we 
consider  the  question  as  settled  by  the  case  of  Borden  v.  Bow- 
en,'  7  Mass.  R.  93;  stat.  1791,  ch.  17,  s.  2;  see  stat.  1788, 
ch    11,  s.  1;  stat.  1786,  ch.  65;  stat.    1817,  ch.   63,  s.  2. 

Ai^T.  4,  ^  ^'  Haskell,  petitioner  tr.Buckett,  for  a  review,  fcc.  Held, 

Con.  ^^^  court,  in  exercising  its  discretion,  will  not  grant  a  review  on 

petition,  where  the  object  is  merely  to  discredit  a  witness,  who 
testified  at  the  trial :  2.  Nor  because  one  of  the  jury  was  not 
impartial,  or  was  hostrle  in  his  feelings  to  the  petitioner,  if  this 
fact  was  known  to  bim  before  the  trial,  if  it  appears  he  bad 
formed  no  judgment  of  the  merits,  and  stood  hidttereot  be- 
tween the  paiiiei.    3  Greenl.  92-^94. 
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Vol.  VI. 
CHAPTER  CXC.  Ch.  190. 

SCIRE  FACIAS.  -^^^^    ^' 

Con. 
^15  eon.  This  writ  need  not  state  what  goods,  lands,  &tc.     v^s,^^^ 

have  been  acquired  by  the  deft,  since  tire  date  of  the  judg- 1  Rand.  8n-< 

inent :  2.  Not  a  good   plea  the  deft,   had  conveyed,  &c.,  to*®*' 

th^e  sheriff,  goods,  lands,  &c.,  according  to  the  statute,  to  a 

great  value,  &c.,  and  that  no  proceedinga  had  been  had  on  it, 

against  said  lands,  Uc.  :  3.  Nor  is  it  a  good  plea  the  deft,  had 

donveyed,  &c.,  in  like  manner,  various  debts,  &c.,  and  that 

the   proceedings  prescribed  by  the  act  to  recover  such  debts, 

had  not  been  had.     Lang,  the  debtor,  had  acquired  property 

after  he  took  the  oath  of  insolvency,  and  been  discharged  :  4. 

The   ph.  cannot  reply   and   demur  to  the  same  plea  :  but  5. 

Pleas  being  no  bar  to  the  action,  judgment  for  the  pit.  affirmed. 

Lang,  appellant  v,  Lewis,  administrator. 

§  4  con.  Scire  facias  was  omitted,  and  a  levari  facias  issued  Art.  2.. 
several  years  after  the  judgment.     Held,  it  was  not  void,  but    Con. 
only  voidable  by  a  party  to  the  suit.    2  Serg.  &  R.  426. 

^  28.  If  execution  be  delayed  above  a  year  and  day,  with  U.  Stetes  «. 
deit'S.  consent,  or  by  injunction  from  chancery  obtained  l^y  ??!jJ!l^^i?L 
him^  no  scire  facias  is  necessary. 

§  29.  Where  the  judgment  creditor  proceeds  to  enforce  his 
\i6ti  on  real  estate,  and  must  revive  his  judgment,  he  must 
make  all  the  terre-tenants  parties  to  the  scire  facias^  in  order 
(o  compel  them  to  contribute  joint/y  to  satisfy  the  debt.  IVJor- 
toH^s  executors  v.  terre-tenants  of  Croghan,  20  Johns.  R.  106. 
Properly  parties  only  when  the  original  deft,  is  dead.  1 1  do.  513. 

^  30.  Where  there  is  a  change  of  parlies  by  death,  mar- Johnson  ». 
riage,  &c.,  so  that  other  persons  become  interested  in  the  exe-^^*^*  ^^i 
cution  of  the  judgment,  a  scire  facias  is  necessary  to  make 
such  new   person  a  party  to  the  judgment;  as  if  a  feme  sole 
pit.  get  a  judgment  on  a  report  of  referees  and  marries,  scire 
facias  must  issue  to  make  the  baron  a  party. 

^31.  Where  a  judgment  is  above  ten  and  not  of  twenty 
years'  standing,  the  pit.  iDay  apply  to  the  court  for  leave  to 
issue  a  scire  facias,  supported  by  an  affidavit,  stating  it  is  not 
satisfied  :  if  above  twenty  years'  standing,  there  must  be,  on 
motion,  service  of  notice,  &c.,  or  a  rnle  to  show  cause :  when_  .  ^^  ^ 
above  twenty  years,  the  court  has  a  discretionary  power  to  ^jgj^^  jij.  ' 
grant  or  refuse  a  scire  facias.  Jofant.  R.  l46. 

^  32.  To  a  scire  facias  on  a  judgment,  it  cannot  be  object- 
ed tbe  judgment  was  founded  on  a  bhnk  declaration,  not  filled 
t>p  until  after  judgment  was  entered.  It  is  sufficient  if  the  r^ 
cord  be  ccknplete  at  the  bearing  of  Hie  sdr^fkrit^.  s  M'Cord,  144. 
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Vol.  VI.  .    §  34.  If  a  judgment  creditor  proceed  to  enforce  his  lien  on 

Ch.   190.  real  estate,  and  for  that  purpose  the  judgment  must  be  revived, 

^Irt.  4.      h®  ™"st  make  all  the  terre-tenants  parties  to  the  scire  faciaSf  in 

Con.       order  that  they  may  be  compelled  to  contribute,  jointly,  to  the 

^^^^^,,^^    payment  of  the  debt :  2.  If  some  of  them  appear  •  and  plead, 

Morton's  exe-  ^^^  Others  of  them  are  defauhed,  and  as  to  those  the  pit.  enters 

cutora  ».  terrc-  a  nolle  prosequi^  and  takes  judgment  by  default  against  those  de- 

/?™i!!J*^on     faulted,  it  is  a  discontinuance  as  to  all  the  defts.,  and  he  must 

C/rognan,  2w  '  ,  r    i-  •  /-»/»!••  •  r 

John.  106  pay  costs  as  \n  case  of  discontinuance  :  3.  Altter  m  actions  of 
tort,  where  the  pit.  may  elect  to  sue  jointly  or  several,  or  in  aS' 
sumpsity  or  in  debt^  where  one  of  the  defts.  pleads  matter  of 
personal  discharge,  which  does  not  go  to  the  action  of  the  writ, 
as  bankruptcy,  infancy,  &c. 


CHAPTER  CXCI. 

PARTITION. 


Art.  1.  §  12.    1.  The  power  of  a  court  of  equity  to  erant  partitk>o 

Con.  is  not  discretionary,  but  ex  debito  justitue  :  2.  Wherever  a  pit. 

oio*Sll'  'i^^T  has  a  rieht  to  partition  at  law,  he  has  the  same  right  in  equity : 

Pindley  Seal.    3.  A  purchases  the  interest  ot  devisees,  and  brings  bis  writ  for 

partition,  the  conveyances  to  him  are  not  to  be  impeached  on 

the  ground  of  fraud  or  mistake  :  4.  And  they  are  valid  though 

they  state  the  testator's  widow  has  a  life  estate  when  she  has 

only  an  estate  for  years  ;  and  valid  too  for  the  whole  amount  of 

interest :  5.  Nor  is  her  dower  barred  by  any  devise  of  an  estate 

for  years,  or  of  personal  estate  :  6.  The  devise  was  to  the  wife 

^  during  her  life,  or  until  his  youngest  son  comes  of  age.'     She 

^  and  the  children  believed  she  was  entitled  to  a  life  estate,  and 

so  answered  in  chancery  to  Wiseley 's  bill,  and  the  chancellor  was 

of  the  same  opinion.     The  devisees  sold  all  their  right,  title, 

interest,  and  estate,  for  a  valuable  consideration.     Held,  she  had 

but  an  estate  ybr  years  under  the  will,  and  hence  was  entitled  to 

dower  at  common  law,  and  until  this  was  assigned  by  statute, 

she  held  the  whole  estate  rent  free.  Act  of  1792,  ch.  92.  The 

court  decreed  dower  and  partition,  and  added, '  but  this  decree 

is  not  to  prejudice  any  of  the  parties,  in  any  suit  they  may  be 

advised  to  bring  against  the  said  Wiseley,  upon  the  ground  of 

4  Rand,  74-94,  f^zud  ov  mistake,  in   relation  to  the  terms  of  the  conveyances 
the  nime  pne*         ■  i  .      « 

cipie.  made  to  him. 

4  Band,  493-  §  13.  Equity  discretion  in  partition — is  of  right  if  the  pit's, 
title  be  clear  or  admitted ;  but  if  denied,  or  doubtful,  or  de- 
pends on  questions  of  Jaw,  a  court  of  equity  will  either  dismiss 
the  bill  or  retain  it  till  the  right  is  decided  at  law  :  3.  In  ques* 
tions  purdy  equitable^  twenty  year*  adverse  poisesskHi  will  bar 
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the  pit's,  remedy.     But  where  the  court  is  only  called  Upon  to   Vol.  VI, 
grant  j^arCltion  under  a  legal  title,  which  is  disputed,  it  is  proper  to   Ch.  191. 
retain  the  bill  lillfhe  right  is  so  decided  at  law  :  3.  Equity  has  no    Art.  1. 
power  to  decide  questions  involving  legal  title  to  lands,  especially      Can. 
when  it  can  be  averted  without  any  impediment  In  a  court  of    \^^^^^^ 
law.     Cited  17  Ves.  562;  2  Ves.  Jr.   570;  1  Ves.  &;  Beam. 
656 ;  2  Alk.  380 ;  3  Johns.  Ch.  Ca.  300  ;  Phips  v.  Green. 

It  is  a  general  rule  that  a  court  of  equity  will  not  allow  a  man  4  Rand,  fisr-* 
to  make  a  defence  he  can  make  at  law^  except  he  shows  some  ^^i- 
i^ecial  reason  therefor. 

^14.  Partition  does  not  adjust  dormant  claims^  fyc,  Doesi  Hop.  Ch.  R. 
not  settle  adverse  titles,  and  real  and  pretended  incumbrances  M6-608, 
held  by  third  persons,  none  of  which  can  be  affected  by  the  de- 
cree; nor  do  their  interests  prevent  partition,  nor  are  they 
affected  by  it.  Judgment  creditors  are  not  necessary  or  proper 
parties  to  it.  Partition  among  tenants  in  common  is  only  of  their 
rights,  17  Ves.  542,  Agar  r.  Fairfax  ;  Baring  r.  Nash,  1  Vesey 
&  Beames,  550  :  may  be  by  tenants  for  years,  or  one  may 
hold  in  fee,  one  for  life,  and  a  third  for  years ;  one's  part  may 
be  subject  to  a  lien,  and  another's  not ;  in  case  of  a  sale  they 
divide  the  proceeds  accordingly. 

§  8.     Partition  in  Maryland  at  common  laWy  between  ten-  Art.  2. 
ants  in  common.     Held,  1.  No  possession  of  one  can  bar  a  writ    Con. 
of  partition  of  the  other,  unless  by  adverse  possession,  long 
enough  to  take  away  his  right  of  entry,  that  is,  twenty  years ; 
or  where  there  has  been  an  actual  dispossession  and  a  subse- 
quent possession  by  the  disseisor,  for  five  years,  and  his  dying 
so  possessed,  and  a  descent  to  his  heir :  2.  If  one  has  been 
solely  possessed  of  the  land,  receiving  the  profits  above  twenty 
years,  the  other's  right  of  entry  is  not  gone,  except  actually 
put  out,  or  his  title  to  hold  in  common,  uniformly  denied :  3. 
So  long  as  one  is  possessed  of  a  part,  he  is  of  the  whole  ;  ex- 
cept a  part  be  separated  by  actual  indosures  by  the  other,  who, 
also,  uniformly  denied  the  other's  title  to  hold   in  common  :  4. 
From  no  length  of  possession  is  a  partition  to  be  presumed,  un- 
less the  possession  was  exclusive  and  adverse,  and  the  other's 
title  to  hold  in  common,  uniformly  denied  by  him  in  possession  : 
5.  If  the  pit.  in  a  writ  of  partition  show  a  title  to  hold  in  com-  H*25iS^^ 
mon,  and  a  right  of  entry,  he  shall  have  partition  against  the  noyu  r.  oor- 
deft.  holding  or  claiming  as  tenant  in  common.  don  and  wife. 

§  10  con.  A  probate  court;  decided  the  judge  is  not  author- Art.  3. 
ized  to  make  partition  of  the  share  of  one  heir  or  devisee,  leaving    Con. 
the  others  tenants  in  common.      But  on  the  application  of  one^  Mck*  ai»- 
the  judge  may  cause  the  whole  land  to  be  divided  among  all  the      *  • 
heirs  or  devisees  :  2.  Where  a  devisee  had  conveyed  a  part  of 
his  share,  prayed  the  residue  might  be  assigned  to  him  in  sever- 
alty, and  the  judge  not  noticing  the  conveyance,  decreed  par- 
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Vol.  VL   titioo  be  made  amoag  the  devisees  according  to  the  wiQ,  the 

Ch.  191  •   decree  was  not  erroDeous  oo  that  account*  Stat.  1817,  ch.  I00,s. 

ArU  4.      24,  is  not  imperative  on  the  judge  to  make  partidon  j  heDce  bm 

Con.       niay  in  his  discretion,  decline  to  cause  partition  to  be  made. 

s^^v.^w'         ^10  con.  ir  an  heir  cQnvey  his  share  in  the  estate  of  bis 

17  Hui.  R.    ancestor  to  a  stranger,  pending  a  prohate  commissioo  for  par- 

'^*^"^^'         tition,  it  did  not  avoid  the  commission  before  the  stat.  1817,  cfa^ 

190,  otherwise  if  before  the  probate  proceedings  be  in6iitii||ed« 

See  Pond  v.  Pond,  a.  6,  s.  15 ;  a.  3,  s.  10. 

§  1 1  con.  So  the  partition  is  void  where  the  judge  of  pro- 
bate assigns  all  the  real  estate  to  the  eldest  son,  oa  oooditioo  he 
pay  the  oth^r  heirs  the  value  of  their  shares  in  RKMiey,  lo  ihi^ 
years,  but  takes  no  security ;  and  may  be  avoided  on  a  writ  of 
entry.  Stat.  1783,  ch.  36,  s.  5,  requires  security.  (Suiu  March 
9,  1784.) 

Nor  can  the  judge  proceed  to  make  partition,  pending  a  pe^ 
tition  therefor,  instituted  by  the  heirs  or  some  of  them,  and  the 

16  Mm.  K.    widow's  action  for  dower  in  the  courts  of  common  Ififir,  and 

167-171         therein ,^n^  commenced. 

1  Ptck.R.  160      '^  ^°^  tenant  in  common  agree  in  writing  not  Mealedf  not  lo 

—163.  claim  partition  during  A's  life,  yet  she  may  have  partition  wfapC* 

ever  remedy  there  may  be  on  the  writing.    It  c>QQOt  afiect  ml 
estate.    Perhaps  otherwise  in  a  court  of  equity. 

iGreenKMa-     ^  13.  Under  the  partition  statute  in  no  cuhenary  Iprni,  t|9 

r^BumSb^uD?^  appointment  of  commissioners  by  the  court  to  make  partitioBj  is 
substantially  to  enter  judgment  quod  partitio  Jiaty  and  their  re* 
port  accepted  and  recorded,  may  be  as  the  final  judgment,  the 
entries  in  the  decree,  even  if  inconsistent  with  the  judgment, 
yet  are  inadmissible  for  the  purpose  of  impeaching  it.  See 
Stat.  1783,  ch.  41,  s.  1. 

4Pick.246—  ^  14^  [„  partition  by  petition,  it  appears  the  parties  are  ten- 
ants in  common  of  part  of  the  land  only,  and  not  interested  hn 
the  residue,  and  partition  is  only  of  the  part,  the  respondent  has 
costs. 

§  15.  The  owners  of  an  equity  of  redemption  may  have 
partition  of  their  interest,  asbctween  themselves.  But  mortgage  and 

r^^**?"S'7     j"^S*"®"^  creditors  are  not  compellable  to  join  in  a  bill  for  par- 

J^M?  Ch.  R.  tition,  nor  can  relief  he  prayed  against  them,  nor  can  their  rights 

140.  be  ufTected  by  the  partition. 

§  16.  Chancery  by  statute  in  N.  York,  is  empowered,  as  law 
courts  are  to  decree  a  sale  where  justice  requires  it.  On  a  bill 
for  partition,  chancery  may  decide  on  the  necessity  of  a  sale, 

Thompsoo  e.    on  the  master's  report,  or  the  commissioners ;  and  when  he  re- 

Hardman,  6'    ports  a  sale  is  necessary,  commissioners  are  appointed  to  sell 

Johns.  CI1.R.  and  convey. 

^  17.  A  died  seised  of  the  farm,  and  left  nine  children,  and 
heirs,  tenants  in  common.    In  May,  1803,  deft,  acquired  two 
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shares,  and  claimed  the  whole  in  fee  under  a  contract.     Three  Vol.  VI. 
of  the  heirs  in  petition  Under  tiie  act  for  partition  of  Jands,  Ch.  191. 

Eassed  April  12,  1813,  claimed  partition  for  three  ninths,  and  to     Jirt.  4. 
e  seised  in  fee  as  tenants  common,  each  one  ninth.     Petition       Con. 
was  presented  to  the  court  Aug.  9,  1823  ;  served  on  the  deft.    ,^p«v<^/ 
Plea  that  at  the  time  of  preferring  the  petition,  and  at  the  tiine.BimnaKhaiD  & 
of  pleading,  he  was  sole  seised,  and  possessed  in  his  demesne  otlier9,o. 
as  of  fee,  &c.  and  traversed  the  tenancy  in  common.  This  plea  en*  oil-BSe." 
was  annexed  to  a  notice  that  he  had  been  So  seised  for  twenty- 
five  years  previous  to  the  exhibition  of  tlie  petition,  adversely  tt) 
the  claim  of  the  petitioners,  and  all  other  persons.    Replication 
the  pits,  were  seised  in  fee,  &c.  as  tenants  in  common  tnodo  et 
formay  &c.  and  issue.      Oct.   1802,  one  of  the  heirs  having 
bought  the  share  of  another,  contracted  with  the  deft,  to  convey  to 
him  the  whole  farm  in  fee,  and,  May  3, 1803,  so  conveyed.  Deft. 
entered  March,  1803,  and  continued  in  possession  ever  after 
claiming  title  in  fee.     One  of  the  pits,  was  covert  in  1803^  but 
her  husband  died  thirteen  years  before  the  suit  was  commenced. 
Defence  set  up  was  adverse  possession  twenty  five,  at  any  rate 
above  twenty  years.     Held,  1.  The  object  of  the  suit  was  un- 
der said  act  to  ascertain  the  several  rights  of  the  parties ;  but 
possession  is  not  awarded  :  2.  Though  the  pit's,  right  of  pos- 
session was  destroyed  by  adverse  possession  when  this  suit  was 
commenced ,  yet  when  the  court  saw  that  such  possession  wns  short  ^ 
of  twenty  five  years,  and  so  no  bar  to  a  writ  of  right ;  the  court  was 
bound  to  proceed  under  the  statute,  and  ascertain  the  rights  of 
the  parties :  3.  To  warrant  proceedings  in  partition,  it  is  not 
necessary  all  the  parties  should  be  actually  seised  when  the  suit 
is  commenced.     The  pits,  said  the  deft's.  possession  was  not 
adverse  in  Us  inception.    Quere  as  he  took  possession  in  March, 
1803,  under  the  contract  of  October,  1802.     At  any  rdte  his 
possession  become  adverse.     May  3,  1803,  under  the  convey- 
ance according  to  the  case  of  Jackson  t;.  Johnson,  &|c.  ch.  74, 
a.  10,  s.  3,  above  twenty  years  before  the  suit  was  commenc- 
ed, so  the  right  of  entry  and  of  possession  was  gone,  hence  the  case 
proceeded  wholly  on  the  right  oi  propriety^  because  the  pits,  were 
entitled  to  their  writ  of  right,  and  not  barred  by  the  act  of  limi- 
tations.    It  seems  twentyfive  years  adverse  possession  is  a  bar 
to  all  remedy  in  New  York ;  and,  therefore,  those  who  can 
have  a  writ  of  right,  can  petition  for  partition.     See  art.   I ,  s. 
6,  Wells  V.  Prince ;  and  art.  4,  s.  6,  Bonner's  case  ;  also  Cook 
r.  Allen,  above. 
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Cli.  193.  CHAPTER  CXCU. 


An.  2. 
Cm. 


TBUSTEE  ACTIONS. 


lOriciriulw      ^  ^  ^^*   Neither  in  Maine  or  Masfiacbuaetts  does  any  let 
«tB.  9Lpp\y  to  this  continuance  but  this  trustee.    Act  1794,  cb,  65 ; 

Maine,  ch.  61 ,  s.  2.  The  acts  require  two  continuances ;  when- 
ever a  case  comes  within  a  particular  act  that  governs  not  the 
general  statute.  ^ 

1  Pick.  Itsa.      ^^  trustee  has  costs  if  the  acUon  be  dismissed  for  want  of 
a  declaration;  and,  page  164,  summoned  in  hiscouQtjf,  and 
neglects  to  appear  on  the  original  process,  and  on  the  ttshrefieuu 
is  adjudged  trustee,  he  is  liable  for  the  costs  on  the  Mcire  fuia$: 
Amt.  3.         .^3  con*  Trustees,  who  constituted  a  mercantile  firm,  dcung 
Con.         business  in  North  Carolina,  where  three  of  them  had  their 
iSMiM. R.    domicil,  and  the  other  two  in  this  State.    The  process  was 
pStfl!iir^ti.«.^°  them  only  (in  Boston.)     Held,  this  was  sufficient  to  bold 
Dintaiiat'tiithe  funds  in  the  hands  of  the  company,  belonging  to  mn  ab- 
sconding debtor.     All  five  jpartners  were  named  in  the  writ.' 
Process  may  be  stayed  till  facts  are  fully  known. 
The  trustee  process  may  hold,  though  the  goods  mny  pos- 
16  IfMi.  R.    sibly  be  attached,  and  if  A  summon  B,  as  trustee,  then  C  at- 
sis-sas.       '  tacbes  thegoods,  the  officer  holds  them  suhyeot  to  A's  Hen. 
16  Mail.  R.        ^  13*  The  original  was  against  two  London  merc^Mta ; 
^^^t         Russell  and  four  others,  trustees.    Judgment  against  the  prin- 
RimelK*^  *    cipal.     Trustees  did  not  appear.     Fit.  sued  this  and  four  oth- 
er writs  of  scire  facias  against  the  supposed  trustees  severally. 
They  appeared   and   disclosed.     Held,  where  only  a  part  of 
joint  contractors,  with  the  principal  defts.,  are  summoned  as 
trustees,  those  summoned  will  be  allowed  the  benefit  of  such 
setoffs  as  their  copartners,  not  summoned,  are  entitled  to  against 
the  principal :  2.  If  such  joint  contractors  do  not  expose  the 
effects  in  their  hands,  on  the  execution  issued  on  the  6rst 
judgment,  they  must  be  joined  in  the  scire  facias.      There 
were  six  owners,  five  only  were  summoned  as  trustees.     No 
plea  in  abatement. 
4  Pick.  57, 68,     ^13.  Before  Leland  was  summoned  he  signed,  as  surety,  a 
8u?n  "  Lo-*    promissory  note  for  $2031 , given  by  Strong  to  E.  Kimball,  as  the 
land,  Jr.  &  al.  consideration  for  lands,  and  had  received,  as  his  own  security, 
trwtee9.         from  Strong,  sundry  promissory  notes  given  to  G.  Cutler  and 
L.  Boltwood,  and  by  them   endorsed,  and  also  a  promissory 
note  given  to  Cutler  and  Strong's  wife,  payable  to  bearer,  out 
of  the  proceeds  of  which  it  was  expected  the  note  to  Kimball 
would  be  paid  ;  and  Leland  took  from  K.  a  deed  of  the  land, 
giving  to  S.  a  bond,  that,  on  being  exonerated  from  his  liabi- 
lity to  K.,  he  would  reconvey  the  land  to  C,  in  trust,  for  SV 
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wife  and  children  ;  that  all  the  notes  assigned,  but  one,  were   Vol.  VI. 
collected^  and  the  monies  paid  to  K.  before  the  writ  was  serv-  Ca*  193. 
ed,  and  the  one  was  paid  after.     Held,  L.  was  not  trustee  on    Art*   8. 
either  score.  C^« 

^  3  ton.   The  trustee^  a  cashier  of  a  bank^  where  liable.     B,    v^v^^ 
indebted  to  the  banic,  made  a  deposit,  also  transferred  certain  Art.  4. 
shares,  to  the  cashier^  in  the  stock  of  the  bank,  and  of  an  in-    Con. 
stirance  company,  without  condition.     But  the  cashier  and  BieMaii.  R. 
both  understood  tho  shares  should  be  held  as  collateral  secu-^*^*®- 
rity  for  B's  debt,  and  that  the  surplus  be  paid  to  him.     Held, 
for  this  the  cashier  (Geo.  Burroughs)  was  trustee,  the  transfer 
being  valid,  and  so  that  he  could  hold  the  surplus ;  but  he 
could  not  have  been  trustee  if  the  transfer  had  been  made  to 
the  corporation,  nor  can  that  be  a  trustee.     Was  made  to  him 
for  the  benefit  of  the  bank.     He  had  the  control  of  the  shares 
to  sell  them,  and  the  word  cashier  was  a  mere  personal  desig- 
nation.    Not  trustee  for  the  deposit.     Continued  to  give  him 
time  to  sell  the  shares,  pay  the  bank,  and  find  the  amount  of 
the  surplus. 

A  man  may  be  trustee  for  having  in  possession  a  specific  i  pick.  R. 
article  of  another's,  or  for  owing  him  a  sum  of  money.     A*^^*-^**- 
judgment,  one  is  trustee,  is  conclusive,  if  not  appealed  from. 

A  is  trustee,  if  he  have  property  of  his  principal  in  ^**i2|5lL^' 
hands,  though  he  give  him   a  check  for  the  amount,  if  the 
check  be  not  paid  and  A  has  the  control  of  it.  ' 

§  7  con.  If  the  surety  pay  the  bond  to  the  United  States, 
and  sue  the  principal  in  Cuba,  and  recover,  he.  and  then  the 
principal  pays  the  United  States,  the  surety  is  a  trustee  for  J(5**^wJ5cto" 
what  he  recovered  of  the  principal  in  Cuba,  by  coercion,  &c. «.  dds  At  tr. 

§  14.  What  do  the  trustees  of  a  partner  hold?     Only  the 
interest  of  the  absconding  debtor,  and  therefore   where  he  is 
one  of  a  partnership,  they  are  entitled  only  to  his  share  of  the 
surplus  of  the  partnership  property  remaining  after  the  P^y*  le  johng.  R. 
ment  of  the  partnership  debts.     Lies  not  against  a  corpora- 102. 
tion.     If  A  and   B  be  tenants  in  common,  and   A  is  such  id.  5. 
debtor,  the  officer  may  seize  his  moiety,  though  in  B's  posses- 15  jqI^q^^  K, 
sion,  and  sell  it,  and   that  only,  and  the  purchaser  becomes  179. 
tenant  in  common  with  B.  (<!• 

<^  15.  Held  where,  without  the  owner^s  authority,  goods  5  Pick.  178- 
were  delivered  by  his  wife  to  an  ajgent  of  one  of  his  creditors,  J®'»  %J^k 
in  pledge  for  his  debt,  and  were  removed  by  the  agent  to  histriutee. 
own  house,  they  might  be  attached  under  this  process,  it  not 
being  necessary  to  sustain  it,  that  the  goods  should  be  in  the 
hands  of  the  trustee  by  virtue  of  a  contract  with  the  debtor  : 
2.  If  such  agent  had  a  lien,  he  was  yet  liable  to  this  process ; 
and  where,  after  being  summoned,  be  caused  the  goods  to  be 
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Vol.  VI.    attached  and  taken  out  of  his  hands  in  a  writ  in  favor  of  the 

Ch.   192.  creditor,  his  principal,  the  lien   was  dissolved,  and  the  ph.  in 

Jirt.  4.     this   process   acquired   a   priority  over  the  other   creditors. 

Con.       Brown  was  the  dehtor  and  absconded.     Parsons  was  his  cre- 

s^rs^"^    ditor  and   attached   in  this   process.     To  his  agent  Brown's 

wife  delivered   the  goods  as  a  pledge  for  Parsons,  but  found 

no  pledge,  as  the  wife  had  no  power,  inc. 

Art.  5  ^3-  Money  was  paid  to  A  and  B,  for  them  to  apply,  at 

Con.  their  discretion^  to  support  a  son  of  the  donor,  and   if  be 

16  Mass.  R.     should  not  live  to  expend   it  in  his  necessary  support,  then  to 

62, 6S.  [jg   pgjj    j^   ^i^g    donor's  other  children   and  grandchildren. 

Held,  A  and  B  were  not  trustees  to  the  son's  creditors.    A 

and   B  were  not  executors  or  administrators  ;  nor  were  they 

indebted  to  the  son,  the  principnl  deft.,  nor  could  he  sue  them 

for  the  money  ;  it  was  at  their  discretion.    Like  case,  p.  522. 

16 Mass.  R.  A  man  is  not  trustee  where  he  is  not  the  absolute  debtor, 

341-344.  Qf  jjas  not  the  effects  in  his  liands  of  the  principal. 

1  Pick.  R.  A  is  summoned  as  trustee  to  B.  A  discloses  B*s  order  to 
461, 462.         pjjy  Qy^j,  ijjg  money  to  C.     A  is  not  trustee,  though  the  order 

be  not  for  vahte  received.     The  words  value  received  are  not 

2  Pick  R  tiecessary.  A  may  recognise  by  his  attorney  to  prosecute  the 
389-404, Gard- appeal,  &c.  On  Statute  1820,  c.  79,  s.  4.  Principal  sold  his 
ner «.  How-    property,  while  at  sea,  and  before  the  master  (trustee)  was 

land  &  trus.     '^  _       "^    j  ^  ' 

summoned. 
2  Pick.  R.  617,  A  owes  B  $2000  and  C  $1600  :  conveys  to  them  a  vessel 
DoDnelso.  Ed-in  common  form,  worth  $3600.  Neither  is  trustee,  for  they 
ripick.  R.V-4  ^^^^  *'^®  vessel,  not  in  moieties,  but  in  proportion  to  their 
Harris,  Jr.  o.  'separa'te  debts.  Trustee  could  ascertain  if  he  owed  the  prin- 
Aikin  &  al.  &  ^ipg]  q„  ^  building  covenant. 

Not  a  trustee  if  the  fund  be  contingent,  as  a  debt  to  be  re- 
8  Pick.  R.  65.  ceived,  &c. 

8  Pick.  R.  201.      A  employs  a  minor  son  and  his  father  does  not  object,  be 
is  not  entitled  to  the   pay,  hence  A  is  not  his  trustee,  if  there 
be  no  intention  to  defraud  his  creditors. 
8  Pick.  802.         One  not  a  resident  in,  or  an  inhabitant  of  Massachusetts, 
but  comes  into  the  State  occasionally,  in  the  day  time,  is  not 
liable  to  the  trustee   process.     Ray  k,  al.  v.  Underword,  trus. 
10  Mass.  R.  343  ;   16  do.  299. 
2  N.  H.  Rep.       One  cannot  be  charged   as  trustee  of  another,  unless  hold- 
874,  Adams  o.  ing  goods  of  his,  either  liable  to  an  attachment,  or  the  delcn- 
Dakln"^"*'^^^*^"  of  which  has  subjected  the  trustee  to  an  action  in  behalf 
of  the  principal,  or  unless  owing  some  debt  to  the  principal. 
An  administrator,  in  his  own  right  owes  to  the  creditor  imme- 
diately his  dividend   decreed  by  the  judge  of  probate  in  the 
case  of  an  insolvent  estate. 
^25.     Decided  the  assignee  of  goods  pledged  is  not  trus- 
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tee  of  the  assignor  served  while  the  lien  continues :  2.  The  Vol.  VI. 
.assignee  of  a  contract  to  deliver  goods  to  the  assignor  is  not  Ch.  192. 
trustee,  the  contract  being  a  mere  chose  in  action.  Art.  5. 

In  this  case,  Ludlow  the  insolvent,  June  18,  1822,  assigned  Con. 
in  trust  to  C,  &c.  liis  property,  real,  personal,  and  credits  by  n^*>/'-i^ 
indenture  of  three  parts  to  sell,  collect,  &c.  and  after  deduct- 5  Mck.  28-88, 
ing  expenses,  and  $1000  for  the  services  of  the  trustees  jLUdlow.Chap- 
they  to  apply  the  proceeds,  1.  To  pay  Ludlow's  debts  to  the  roan  8t  al.  trus. 
United  States,  about  $3000 :  2.  To  pay  pro  rata  debts  duo 
to  the  trustees  and  other  creditors  of  the  third  part,  but  on 
condition  that  those  creditors  only  should  be  entitled  to  divi- 
dends who  signed  in  two  months,  &c.  September  6,  agreed 
who  signed  in  thirty  days  from  that  time.  The  creditors  who 
signed  released  their  debts.  There  was  a  question  of  fraud 
on  this  clause  in  the  indenture,  to  wit,  *  to  pay  the  surplus,  if 
any,  to  the  snid  Ludlow,  and  in  like  manner  to  pay  over  any 
dividend  which  would  have  become  payable  to  any  creditor, 
if  he  had  not  neglected  to  become  a  party  within  two  months 
after  the  making  of  the  said  assignment.'  The  trustees  fur- 
ther stated  the  indenture  was  executed  by  them,  Ludlow  and 
one  Thayer  before  the  service  of  the  pit's,  trustee  process, 
which  was  July  3,  1822.  Their  debt  $4453;  Thayer's 
$2511  ;  to  creditors,  who  signed  afterwards,  above  $10,000. 
Part  of  the  property  assigned  was  at  sea,  and  pledged  to  T. 
K.  Jones  &c  Co.  from  whom  the  assignees  (trustees)  after- 
wards received  a  balance  of  $5,919.  Other  property  abroad, 
be.  A  contract  in  which  one  Whiting  engaged  to  deliver 
Ludlow  three  hundred  barrels  of  beef,  not  delivered  July  3, 
1822.  Other  sums  received,  &c.  Cited  for  the  ph.  2  John. 
Ch.  R.  665 ;  14  Johns.  R.  458 ;  2  Pick.  129  ;  5  Mass.  R. 
144.  Cited  for  the  trustees,  7  Mass.  R.  438  ;  3  Mass.  R. 
70 ;  4  Mass.  235  ;  11  do.  493 ;  16  do.  343 ;  9  do.  537  ;  17  do. 
557.  Held,  1.  Not  trustees  as  to  the  property  at  sea,  or  the 
beef ;  for  a  trustee  is  not  chargeable  for  personal  property  of 
his  principal  ^  of  which  he  has  only  the  constructive  posses- 
sion ;  but  it  must  be  in  his  actual  possession,  or  within  his 
control,  so  that  he  may  be  able  to  turn  it  out  to  be  disposed  of 
on  execution  :'  2.  No  fraud:  quare.  The  court  pretumed 
said  cited  clause  was  inserted  to  hasten  the  creditors,  so  as  to 
have  a  speedy  settlement.  So  not  like  Harris  &i  al.  v.  Sum- 
ner, 2  Pick.  129,  in  which  a  provision  was  secured  to  the 
debtor  unconditionally.  The  court  said  ^  we  cannot  infer  it 
was  the  intention  of  the  parties  to  make  provision  for  the  ben- 
efit of  the  debtor  ;  for  it  could  not  be  presumed  that  the  cred- 
itors would  refuse  to  accede  to  an  arrangement  evidently 
made  for  their  benefit,  and  there  could  have  been  no  expec- 
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Vol.  VI.    tation  of  a  surplus/     Noticed  the  act  of  September  6.     Tbd 
Ch.  192.    error   in   this   case,   if  any,   appears  to   be   in   the    counts 
Jlrt.  5.     presuming,  especially  that  the  creditors  would  not  refuse  to 
Con.        accede,  &c.     The  creditor  might  have  many  reasons  for  oopt 
\^F^v^^    releasing  his  wiiole  debt,  and  for  not  trusting  to  a  small  divi- 
dend, or  none  at  ail.     In  Widgery  v.  Haskell  the  court  admit- 
ted no  such  presumption,  but  excluded  it.     It  b  conceived 
the  insolvent  cannot  reserve  any  kind  of  benefit  to  himsdff 

conditional  or  unconditional,  to  the  disadvantage  of  any  credi- 
*  Mt«.  R.1M.  j^^  ^^ijj^^^jj  ^j^  consent. 

Art    6  ^17*  Trustee's  disclosure  how  evidence*    Is  on  an  issue  to  the 

Q  '  '  jury  to  try  the  validity  of  an  assignment,  where  the  assignee  bs> 
1  Greenl.  828.  ^^'^^^  ^  party  to  the  record  on  the  Maine  statute,  ch.  61,  s.  7. 
The  trustee,  in  his  answer,  disclosed  an  assignment  to  Arthur 
Gilman,  who  so  appeared,  and  was  admitted  pursuant  to  Maiot- 
chusetts  statute  1817,  ch.  148,  Maine  act  as  above:  an  iane 
was  formed  :  Ch.  192,  a.  6,  con.  s.  14. 

§  18.  The  death  of  the  debtor,  and  the  issuing  a  commission 
1  Groeai.  333.  of  insolvency  on  his  estate,  dissolves  the  attachment 
sPick.  44S,         ^19.  One  summoned  as  trustee  in  this  process,  is  not  ex- 
Browneli        empted  from  answering  questions,  because,  thereby  ma^  chaige 
himself  as  a  party  to  a  fraudulent  sale.     The  court  said,  *  the 
constitutional  provision  that  no  subject  shall  be  compelled  to 
furnish  evidence  against  himself,  does  not  relate  to  questions  of 
property.'     See  ch.  80,  a.  1.  s.  48, 
482'*wir^^~       ^  ^^'  ^''^^^'  ®^  guardian,  sold  lands  to  Reed,  and  received 
V,  Reed  and^^  P^'"^  P^y»  '^"^  ^^^  "^^  ^^^^  ^^^  ^^^^j  or  give  bond,  so  the  sale  was 
Pratt  his         void  :  his  deed  to  Reed  was  delivered  to  one  Pool  as  an  escrow, 
trustee.      _    jjj,^  never  received  by  Reed  :  held,  Reed  had  a  right  of  action 
against  Pratt  to  recover  back  the  part  of  the  consideration  paid ; 
so  Pratt  was  trustee  to  Reed. 
Art.  8.  §  2  con.  This  foreign  attachment  does  not  lie  where  the  ph's. 

Con.  demand  is  founded  in  tort :  2.  An  affidavit  by  the  pit.,  not 
swearing  positively  to  a  contract,  is  not  sufficient.  Jacoby  r. 
Gogell,  6  Serg.  &  R.  450. 

<^  10  con.  South  Carolina  has  trustee  or  attachment  acts  of 

1765  and  1799,  domestic  and  foreign  :   by  that  of  1799,  die 

writ  of  attachment  is  demandable  on  common  right ;    but  not 

issuable  till  the  pit.  gives  bond  to  the   deft.,  for  double  the 

amount  for  which  the  attachment  is  issued,  to  answer  all  dam- 

Cond*i25^27  agcs  the  deft,  may  sustain.     Tne  garnishee  has  the  same  right 

Boyd'o.  Boyd.  ^^  defend  against  the  pit.,  as  he  would  have  against  the  absent 

1  Cdiut.  R.      debtor  if  he  were  present,  and  suing  to  recover  the  supposed 

2N  tt &  M     ^®^^  ^^^^  ^^^  garnishee.     This  attachment,  it  seems,  can  issue 

Cord,  323;  1    pnly  when  the  debtor  is  out  of  the  State.     The  court,  at  dis^ 

Mc  Cord,  881.  cretion,  may  receive  the  garnishee's  return  the  second  term. 

Cwd^i^^ai  '^^^^  attachment  creates  a  lien,  which  nothing  subsequent  caiw 

%  dp.*498. 
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destroy:  1  Mc  Cord,  480  :  not  necessary  to  proceed  against  Vol.  VI. 
the  garnishee,  who  makes  default,  till  judgment  is  had  against  Ch.  192. 
the  absent  debtor,  on  motion  ;  even  without  notice,  judgment  ^rt,  8. 
may  be  against  the  garnishee.     1  Mc  Cord,  403.  Coji. 

As  to  the  domestic  attachment  the  magistrate  can  issue,  it  is 
only  when  the  debtor  is  removing  out  of  the  county  privately ; 
where  he  is  about  to  remove  his  efiects,  and  where  he  so  ab- 
sconds and  conceals  himself,  that  the  ordinary  process  of  law 
cannot  be  served  on  him.  1  Bay,  361 ;  1  Nott  &  Mc  Cord, 
305-207;  Mc  Kinnie  v.  Btick;  and,  1  Mc  Cord,  511. 

§  14.  Trustee  suit  iu  Maryland :  see  ch.  18.  a.  2,  s.  16;  and 
by  act  of  congress  of  April  20,  1818,  s.  8;  the  United  States 
suing  a  corporation  on  bill,  note,  or  other  security,  may  sum- 
mon as  garnishees,  the  debtors  of  it,  and  they  must  appear  in 
open  court,  and  depose  in  writing,  to  the  amount  he  or  she  was 
lodebted  to  the  corporation  when  summoned,  and  when  he  or 
she  makes  or  made  the  deposition,  and  judgment  may  be  in 
iavor  of  the  United  States,  for  the  sum  admitted,  by  such  gar- 
nishees, to  be  due  to  the  said  corporation  ;  but  not  till  there  is 
judgment  first  against  the  corporation  sued  ;  nor  until  the  sum. 
in  which  the  said  garnishee  may  stand  indebted,  be  actually 
due  :  section  9 :  If  he  or  she  depose  in  open  court,  that  he  or 
die  is  not  indebted  to  such  corporation,  nor  was,  when  summon- 
ed, the  United  States  may  tender  issue  upon  such  demand,  and 
if  the  verdict  be  against  the  garnishee,  judgment  on  the  verdict, 
and  for  costs  of  suit. 

%  3  con.  16  Mass.  R.  129.     It  is  a  settled  rule  in  pleading,   ^^^^  g^ 
that  what  comes  under  a  viddicety  is  no  averment.     But  mate-      q^^^ 
rial  matter,  though  alleged  under  a  videlicet j  is  traversable,  and  i  Mason's?, 
must  be  proved  as  alleged. 

§  15.  Trustee  suits  in  Kentucky.     On  execution,  the  insolv-i  Litt  127-- 
ent  debtor  renders  a  schedule  that  came  into  the  clerk's  office  J^^*  ^J^Buck- 
with  the  execution,  from  which  office  it  issued  :  the  summons  nerV 
on  such  schedule,  is  issuable  in  the  name  of  the  sheriff  of  the 
county  in  which  the  garnishee  resides.    The  summons  requiring 
the  garnishees  to  appear,  on  a  certain  day,  before  the  court, 
and  make  oath,  and  say,  whether  they,  or  either  of  them,  was 
indebted,  as  the  schedule  alleged,  is  sufficiently  certain.     When 
the  garnishee  states,  that  he  owes  to  the  deft.,  in  the  execution, 
a  debt  payable  at  a  future  day,  judgment  is  given  for  the  debt, 
with  siay  of  execution,  till  payable.     It  seems,  the  pit.  must 
6r8t  get  judgment  and  execution  against  his  debtor,  and  have  a 
return,  with  a  schedule  of  his  property  in  the  garnishee's  hands, 
and  he  is  questioned  on  this  schedule. 
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Ch.  193-  CHAPTER  CXCIH. 

^^^'  21  •  SYNOPSIS  OF  PLEADINGS. 

Con, 
K^'-^.y^^        ^  3.  Juriidiction.     Held,  the  ground  on   which  chancerf 
jurisdiction  was  originally  assunned,  was,  that  though  the  partjr 
had  a  legal  title,  yet  the  remedy  at  law  was  doubtjiti  or  incom- 
plete, and  where  a  court  of  equity  gains  jurisdiction  of  s  cause 
for  one  purpose,  it  may  retain  it  generally.     This  important 
doctrine,  as  to  remedy  incomplete,  the  supreme  judicial  court  of 
Massachuseus  adopted  in  August  1828,  in  the  Warren  Bridge 
J^^^^^        case.     Incomplete  remedy  at  law,  seems  to  have  been  often 
RaUilMNie'v.     construed  in  chancery  to  mean  the  same  as  not  the  best  remedf, 
y5"!*°p'     .    See  Judiciary  act  of  congress.  Sept,  24,  1789,  s.  16  :  no  suit 
Error*  1^^  to  be  in  equity,  when  ^adequate  and  complete  remedy  may  be 
08.    '  '         had  at  law:'   these  words,  this  court  construed  as  they  ba?e 
been  construed  in  England  and  New  York.     Have  tbej  beeo 
so  construed  in  Massachusetts?    Has  not  here,  a  remedy k 
damages  at  law,  been  construed   an  adequate  and  comfiete 
remedy  ?    See  ch.  225. 
Art.  25.  A  court  of  equity  never  enjoins  a  judgment  at  law,  on  tbe 

Con.  •  ground  that  it  would  have  been  reversable,  if  proper  steps  had 
been  taken  in  the  court  of  law,  but  by  mistake,  a  confessioD  of 
judgment  had  been  entered.  4  Rand.  553-563,  Farmers'  Bauk 
«.  Vanmeter. 

In  fact,  the  writs  of  injunction  are  used  principally,  1.  To 
stay  proceedings  at  law  :  2.  To  prevent  waste,  and  to  enforce 
reparation  for  waste  done :  3.  To  prevent  and  to  remove  nui- 
sances, (including  purpreslures :)  4.  To  prevent  infringements 
on  copyrights  and  patents :  5.  In  sundry  minor  cases. 

The  subjects  of  these  writs  are  frauds,  mistakes,  accidents : 
Their  objects  are  relief  to  some  person  or  party,  in  numerous 
cases.  Mr  Eden,  in  his  late  treatise  on  the  law  of  Injunctiops, 
republished  in  the  United  States  in  1822,  has  enumerated  gene* 
rally,  the  particular  subjects  whereon  this  writ  is  used,  in  jEng- 
land  :  omitting  those  peculiar  to  that  country,  the  following  may 
be  viewed  as  ihe  particular  subjects  o{x\\\s  process,  out  of  chancery, 
in  the  United  States,  or  in  some  of  them.  To  stay,  restrain, 
forbid,  and  prevent,  as  above,  and  particularly  to  restrain  the 
negotiation  of  negotiable  papers,  in  certain  cases  :  to  restrain  the 
sale  of  land  or  of  a  specific  chattel :  to  prevent  a  ship's  sailing, 
the  transfer  of  stock,  and  debtors  going  abroad,  in  certain  cases: 
to  prevent  the  waste  of  property,  real  or  personal,  -whilst  the 
subject  of  litigation :  to  restrain  a  trustee  from  assigning  the 
legal  estate,  or  setting  up  a  term  of  years ;  the  commission  of 
every  kind  of  waste  staled  in  ch.  78  :  the  infringements  of  pa- 
tents and  copyrights,  stated  in  ch.  Gl  ;  to  prevent  all  the  various 
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kinds  of  nuisances  stated  in  cbs.  68,  69,  70,  and  74  :  to  con-  Vol.  IV. 

tinue,  quit,  or  jield  up  tbe  possession  of  lands :  by  the  various  Ch.  193. 

modes  of  interpleader,  and  siftmg  the  truth  out  of  the  litigating  Art,  2b. 

parties :  to  restrain  the  multiplication  of  law  suits,  in  some  cases,  Can* 
and  to  expedite  the  terminations  of  them  in  others. 
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^  7  eon.  The  deit.  endorsed  his  appearance  on  the  capuu  ad  ^xt^  \, 
retp.  in  the  cause,  on  Sunday :  held,  void.     Is  no  appearance.     Can. 
This  can  be  but  by  filing  spetial  or  common  bail,  or  entering  an  i  Cowen,  909. 
appearance  at  the  clerk's  office.    20  Johns.  140 ;  6  Johns.  328. 

^13.  Commission  to  stay  proceedings.    If  the  rule  for  one 
be  obtained  ifier  four  days  in  term,  after  issue  joined,  this,  to 
sUy  the  proceedings,  must  be  directed  by  the  court  expressly, 
to  have  that  effect :  2.  If  within  the  four  days,  the  proceedings  JtckMm«. 
are  stayed,  of  course,  though  nothing  be  said  in  the  rule  as  ^|^^|^||^|2^ 
the  effect :  3.  Hence,  unnecessary  to  say  anything  on  the  point.  135. 

^14.  Ditconiinuance.  Where  the  deft,  gets  his  discharge  on 
the  insolvent  act,  or  on  the  act  to  abolish  imprisonment  for  debt, 
in  certain  cases,  the  pit.  may  discontinue  without  costs. 

Husband  and  wife  are  sued  on  a  bond  executed  by  them 
jomtly.    The  ph.,  before  plea,  is  allowed  to  enter  a  noUe prose- ^nJohnM.  R. 
qui  as  to  her,  and  amend  paying  costs  of  the  amendment.  126. 

^15.  Ditcontinuanee  irregular  to  refer  a  cause^  ^e. :  as  in 
rej^evin  in  the  common  pleas,  the  panics,  in  writing,  referred  it 
to  B,  to  decide  it  on  legal  principles.  B  reports  to  the  common 
pleas,  and  judgment  thereon.  Held,  this  being  a  mere  volun- 
tary reference,  and  not  under  the  statute,  the  cause  was  discon- 
tinued ;  and  the  common  pleas  having  no  jurisdiction  after  the  Clamp  «.  Root, 
reference,  its  judgment  was  erroneous.  M.'**"**  ^' 

§  1 6.  But  \n  a  suit  not  referable  under  the  statute,  the  parties 
agree,  in  writing,  and  expressly  consent  and  agree,  that  a  rule 
of  reference  be  entered,  and  that  a  judgmeut  may  be  entered  on 
the  report  of  the  referees,  there  is  no  error,  and  judgment  on 

the  report  Is  valid.    The  cause  was  referred  to  three  referees,  q^i,,  ^  

who,  or  any  two  of  them,  to  report!.     Two  (mly,  signed  the  re- in  enorriT 
port,  and  stated,  the  subscribers  having  heard,  &c. ;  judgment '***■••  ^  ^^* 
on  the  report :   on  error  brought,  the  court  presumed  all  the 
referees  met,  and  heard,  &c. ;    if  not  so,  the  objection  should 
have  been  made  in  the  court  below  when  the  report  Came  in.     jg  ^o.  96. 

^17.  The  supreme  court  of  New  York  say,  ^  the  rules  and  1  Cowen,  n; 
practice  of  the  court  of  king's  bench,  are  ours,  in  those  cases  ^J"""*'***- 
not  provided  for  by  the  rules  of  this  cotnrt :'  added  in  4  Bam.     ^^ 

VOL.  IX.  78 
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Vol.  VI.  ^  Aid.  357,  that  court  decided  a  writ  of  jctre  faeitu  must  fa 

Ch.  194.  in  the  sheriflTs  ofiice  four  days,  excluaive  of  ths  day  oo  whicb 

Jirt*  3-  lodg^  there,  and  of  the  return  day  also. 

Con.  ^  ^^'  '^'^  p'^'>  ^°  ejectment,  noticed  his  cause  for  trial:  he 

^^^^^.^^^  is  stayed  by  rule,  till  tlie  costs  of  a  former  suit  are  paid.    Hie 

Jackniiv.  court  will  not  nonsuit  him  in  the  first  instance,  for  not  goiog 

Edwvdi,  1  to  trial  on  the  notice ;  but  order,  that  unless  those  costs  are 

^T^'  iioiL  P^'^  "^  ^  ^''^^  named,  the  deft  may  tlien  take  judgment,  as  in 

*  ^'  case  of  a  nonsuit.     I)eft.  cannot  more  for  such  juderaent  till 


the  pleadings  are  completed  and  brought  to  an  issue.  Proceed- 
ings not  set  aside  for  variance  between  the  amount  in  the  ac 
Htam  and  in  the  declaration.  It  seems,  the  special  bail  are 
liable  only  to  the  amount  in  the  ac  ttiam. 
lCVwf«,$i—  "§1  19.  Atsumpsii.  Deft's.  first  plea,  general  issue  ;  second 
*^*  plea  false,  at  least,  doubtful  in  point  of  fact.     Pit.   moved  to 

have  it  stricken  out  with  costs,  on  the  ground  it  was  construed, 
and  was  pleaded  as  a  sham  plea ;  done  accordingly.  The 
court  said  it  was  plainly  a  false  plea,  and  tbey  would  not  pol 
the  pit.  to  elect  whether  to  answer  or  to  demur  to  it.  see 
Solomons  v.  Lyons,  ch.  184,  a.  7,  s.  9.  Cited  2  Salk.  515; 
3  Taunt.  338 ;  1  East.  369,  and  Blewett  v.  Menden,  1  East. 
337.  See  Sham  Plea,  ch.  180,  a.  12,  s.  1-4. 
Art.  3.  ^18.  Judgment  by  default  on  the  act  of  March  21,  1806, 

Con.  entered  before  the  time  was  expired  for  the  deft's.  appearance, 

reversed.     4  Serg.  &  R.  237. 

The  power  to  tlie  court  to  give  judgment  on  default,  tlie 
St**!  *k*ai  "  second  term  given  by  said  act,  it  seems  in  the  cases  of  bonds, 
8  %rg.  k,  R.  is  confined  to  those  conditioned  to  pay  money  ;  and  extends 
260.  not  to  those  with  collateral  conditions,  as  bail  bonds,  Sic. 

6  Se     &  R        §  19.  An  attorney  appears  specially  for  one  deft,  in  a  suit 
■294.  '  against  two,  and  as  attorney  for  the  one,  confesses  it  is  valid 

as  to  the  one,  and  n  joint  execution  is  irregular. 

^  20.  An  order  for  the  pit.  to  furnish  a  bill  of  particulars, 

is  not  granted   without  affidavit,  showing  the   necessity  of  it. 

Willis  t;.  Bailey,   19  Johns.   R.  268.     Pit.  is  not  obliged  to 

state  in  it  the  deft's.  credits.     15  do.  222  ;  16  do.  149. 

§  21.  Two  defts.,  A  and  B ;  A  pleads,  B  is  defaulted  ;  the 

17  Johns.  R.    pit.  cannot  try  the  issue,  and   damages  assessed  against  both, 

*^-  till  an  interlocutory  judgment  has  been  entered  against  B. 

<^  22.  Where  a  cause  is  removed  by  habeas  corpus  from 

the  common  pleas  to  the  supreme  court,  the  common  pleas 

has  no  jurisdiction  till  a  providendo  filed,  and  till  this  be  done, 

a  Cowen,  27.  any  proceedings  in  the  cause,  in  that  court,  are  irregular. 

Art.  4.  <^  13  con.   Tennessee.    Held,  the  deft,  in  equity  cannot  ei- 

Con.  cept  to  the  process  after  he  has  answered  in  chief;  for  such 

FtrrUl  o.  Rog-  defence  is  a  waiver,  both  at  law  and  in  equity  of  prior  objec- 

erf,  8  Hayw.  ^j^^g  .  j'^  chief;  this  seems  to  be  the  true  distinction,  for  it 
203.  •'  ' 
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seems,  on  the  authorities  and  the  reason  of  the  case,  the  deft.    Vol.  VL 
does  not  waive  prior  objections  when  he  appears  only  to  make  Cb.  194. 
them  ;  but  the  case  is  very  different  when  he  answers  or  pleads     ^rU  5. 
in  chief;  that  is,  goes  on  to  try  the  merits.  Cpit. 

^  26.  If  a  rule  of  court  require  notice  of  taking  a  deposi-    ^^r>s^'^^ 
tion  to  tlie  opposite  party,  notice  to  his  attorney  is  not  sufficient.  5  Seig.  at  R. 

The  person  taking  it  cannot  adjourn  from  time  to  time  with^^- . 
consent  and  without  notice.     2  Serg.  &,  R.  70. 

^  27.  J^Totice  to  produce  papers  on  the  statute  February  27, 
1798,  for  the  production  of  them;  necessary,  1.  The  court 
in  bank  must  make  an  order  before  the  trial  after  fully  hearing 
the  parties  on  a  rule  to  show  cause  :  2.  If  not  had  at  the  trial, 
the  judge  may  direct  a  juror  to  be  withdrawn,  and  the  whole 
proceedings,  appearing  on  the  postea,  the  court   may  give 
judgment  according  to  said  statute,  id.  :  3.  Every  such  order, 
must  be  founded  on  affidavit  previously  made,  which  must 
state  with  precision  every  fact  necessary  to  authorize  it :  4. 6  Serg.  Sl  r. 
Must  be  made  on  the  pit.  on  record,  and  directed  to  the  pit.  J^j^*  ^'^ 
himself:  5.  Must  be  made  previous  to  the  trial,  allowing  the  id. 
party  the  same  time  as  to  prepare  for  trial  of  an  issue  in  fact  'J^- 
C.  The  affidavit  must  contain  a  direct  averment  of  the  facts 
necessary  to  authorize  ibe  order  ;  that  the  writ  is  pertinent  to 
the  issue,  and  was  in  the  pit's,  possession  at  the  time  of  notice :  i^* 
7.  The  notice  roust  describe  the  book  or  paper  required,  with 
sufficient  certainty. 

Notice  of  motion  for  next  term,  is  good  without  naming  a 
|>articular  day,  means  the  6rst  day  of  the  term.  I  Cowen,230. 

^  15  con.  After  appearance  to  an  injunction  bill,  a  copy  is  Art.  6. 
to  be  served  on  the  deft,  forthwhh.     Where  a  party  meaning    Con. 
to  except  to  the  master's  report' in  chancery,  must  stale  his^Hop.  Ch.B 
objections  on  hearing  the  draft  of  it,  as  where  he  makes  ob-  '  j[ 
jections  to  the  exceptions  before  the  master,  &lc.   After  answer  p.  it, 
filed,  the  deft,  obtains  an  exemption  of  his  person,  from  im- 
prisonment, under  the  act  to  abolish  imprisonment  for  debt  in 
certain  cases,  42  sess.  ch.  101.     Held,  he  may   file   supple- 
mentary answer  to  present  the  fact :  and  he  ought  to  avail 
himself  of  the  exemption  at  the  earliest  day..  Aft.  6,  is  delay 
of  trial. 

On  taking  exceptions  to  a  master's  report,  the  party  except- 
ing is  not  bound  either  to  make  a  de'posite,  or  to  set  down  the  9^100.   ' 
exceptions  to  be  argued.     Either  party  may  set  them  down. 
No  deposite  in  this  court,  except  by  express  rule. 

Negotiations  between  the  parties  for  a  settlement,  excuse 
not  a  default  in  the  regular  proceedings  of  the  courts  without 
the  express  agreement  of  the   parties.     Petitions  must  be 
sworn  to.      And  rehearing  und^  the  seyeotieth  rule  of  the     ..■-,.,. a  ■. 
court,  is  of  course,  ^.     1  Hop.  Ch.  R.  101.     p.  112. 
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Vol.  VI.       A  party  examined  before  the  maaler  bjr  ordertif  contteB 

Gm.  194.  tbe  matter  in  reference,  maj  explain,  but  if  beard  as  a  witueai, 

Jirt.  6.    RMist  be  a  new  reference,  generally,  eapecmiljr  if  a  dsfi;  k  jo 

dm.      heard  on  matters  in  reference  to  wMch  tbe  jrft'a.  iaqniriaa  do 

i^>,^«^    not  extend,    b  not  tbe  rule  a  bad  onof  tbat  eoablee  tbe  ph., 

'     to  his  own  advantage,  to  get  tbe  deft*s.  testiaioiiy,  io  drawing 

from  bim  onlr  tucb  parti  of  tbe  truth  as  are  for  tbe  ph.,  and 

against  tbe  deft.  ?     1  Hop.  Cb.  R.  839. 

2^^^  PuUnig  off  tfud*    If  tbe  ph.  countermand  bte  notice  of 

ByHtiy,  18  trial,  be  must  pay  tbe  deft,  aoeb  costs  as  he  bes  incurred  after 


^^-  receiving  notice  of  trial,  and  belbre  tbe  countermand. 

So  proceedings  in  a  cause  referred,  are  stayed  on  affidavit 
^  %^^  ^  stating  a  material  witness  i*  g<>oo  out  of  the  State  and  is  ex- 
%3mi!/m  pected  by  a  day  named.  When  tbe  pit.  neglects  to  pteceed 
Johas.  R.  47i.  or  appear  before  the  referees.     16  Johns.  R.  45. 

§  36.  SecmriHf  in  errwr.    Under  tbe  Judiciary  act  of  1789^ 
ch.  20,  s.  3S,  the  security  to  be  taken  from  tbe  pit.  in  emr, 
by  tbe  judge,  signing  a  ciution  on  a  writ  of  error,  nsust  be 
sufficient  to  secure  tbe  whole  amount  of  tbe  jodgment,  and  ■ 
not  to  be  confined  to  such  damages  as  the  appeHatn  court  anty 
adjudge  for  tbe  delay.    9  Wheat.  653-555, 
swhsttiie-     ^  ^*  Amendmenii^  be.     In  ejectment,  an  amendnMOt  al- 
lowed so  as  to  enlarge  the  term  in  tbe  declaration,  in  tbe  ooun^ 
discretion :  8.  Error  does  not  lie,  where  tbe  cmnt  below  has 
denied  a  motion  for  this  purpose.    Several  English  and  Aner> 
lean  authorities  cited.  The  action  of  ejectment  was  in  KemHukgf 
lessors  admitted  to  defend  in  tbe  place  of  tbe  casual  efector, 
'    and  entered  into  the  usual  rule,  confessing  the  lease,  entry, 
and  ouster ;  all  in  the  usual  English  manner. 
Art.  7.  ^  15.  South  Carolina.    The  deft,  was  served  with  a  writ 

Con.  hy  a  copy  left  at  bis  house  ;  be  moved  to  set  it  aside  on  affi- 
davit he  was  io  Georgia,  not  saying  he  was  surprised  or  was 
in  danger  of  sufieriog  injury,  by  not  knowing  of  such  senrice ; 
not  set  aside,  as  the  deft,  might  reside  on  tho  borders  of  the 
State,  and  might  only  have  gone  into  his  fields,  or  any  smaH 
distance  out  of  the  State,  to  avoid  the  service  of  legal  procesB 
upon  biro.     1  McCord,  566. 

^16.  The  pit.  in  replevin,  is  bound  to  file  his  declaration 
within  a  year  and  a  day,,  and  post  his  rule  to  plead  as  other 
pits.  1  McCord,  407. 
SNottStMc  An  attorney  neglected  to  enter  his  appearance,  wberebj 
Cord,t9l-aiss.  there  was  judgment  by  default  against  tbe  deA.  After  tbe  ad- 
journment, the  court  refused  to  set  aside  the  proceedings  and 
to  permit  him  to  enter  an  appearance. 

^  17.  All  motions  for  leave  to  plead  double,  must  be  made 
1  Bay,  407.     in  the  eireuit  conn,  sittbg  ^  ceuvt  and  not  be£m  a  judge  ai 
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bb  chambers,  or  before  the  constitutional  coQrt  of  appeals,   Vol.  Vf . 
which  has  no  origioal  jurisdiction.  1  McCord,  464.  To  make  Ch.   194. 
a  sheriff  a  party  in  court,  he  must  be  proceeded  against,  by      Jirt.  7. 
process,  as  other  persons  are.  Coir. 

18.  A  defi.,  omitting  to  enter  his  appearance  and  to  file  ^^P^,^-^x  ' 
his  plea,  cannot  move  to  enter  up  judgment  of  non  pros  ;  it  i  M'Cord,406. 
ought  to  be  entered  the  first  term.     Accepting  the  service  of  J,^[j**  *  ••« 

°  .     .  .         ,  •         .!_      i_     -IV9  cord,  0*0. 

a  writ,  IS  no  appearance,  it  only  waives  toe  sherin  s  service.    - 

Deft,  allowed  to  withdraw  his  demurrer  and  to  plead  de 
novoy  on  paying  costs.     1  Nott  &  McCord,  104. 

^19.  Where  tlie  parties  go  to  trial  on  imperfect  P'®*d'"S5> .  «,^-.  ^^ 
the  one  in  fault,  shall  not  take  advantage  of  his  own  %vrong. 

On  a  4Ctre  f acuta  or  audita  querela^  there  can  be  pleaded 
only  something  arising  after  the  action.     1  Bay,  491. 

^  20.  Where  A  is  indicted  for  forcible  entry  and  traverses 
the  force,  a  writ  of  restitution  will  not  be  granted  till  the  ques-  ^^^^^  ^be 
tion  of  force  is  tried ;  but  A  will  not,  as  a  matter  of  course,  stiteV  Diyly. 
be  allowed  a  term,  as  in  other  cases  of  misdemeanors,  in  which 
the  deft,  is  entitled  to  an  imparlance,  to  the  next  term  after  the 
indictment  is  found.  It  is  in  the  counts  discretion  to  continue 
a  cause  on  the  part  of  the  State.  2  Bay,  96.  1  McCord,  177. 

When  a  woman  is  brought  up  to  receive  sentence  of  death,  i  gaj,  4aa. 
after  conviction,  she  may  plead  pregnancy,  and  the  court  will 
adjourn  from  day  to  day,  until  a  jury  of  matrons  are  summon-  ' 
ed  to  make  their  inquiry  concerning  the  matter  of  her  plea. 

^21.  No  writ  of  error  is  allowed  in  South  Carolina,  as  every 
advantage  to  be  derived  from  it  may  be  taken  by  motion,  in 
the  constitutional  court  of  appeals.    2  Bay,  333. 

^  22.  After  verdict,  the  court  will  not  arrest  judgment, 
because  the  writ  is  tested  by  the  clerk  and  signed  by  the  dep- 
uty clerk.     1  Murph.  334. 

<^  23.  If  in  detinue,  the  jury  find  for  the  pit.  and  assess  k^v  0.  Allen, 
damages  for  the  detention  of  the  property,  but  omit  to  find  2  liuiph.  asr 
the  value  ofity  the  court  will  award  a  writ  of  mquiry  to  assess 
the  value,  and  not  order  a  new  trial. 

^  24.  In  an  action  against  two,  on  a  joint  contract,  where 
the  sheriff  returned  as  to  one,  he  was  out  of  the  State,  and 
the  declaration  stated  the  facts.  Held,  the  pit.  could  not  pro- 
ceed against  the  other.  The  practice  is  different  in  several 
States.  Where  a  judge  has  granted  an  order  to  docket  a 
cause,  the  order  can  be  set  aside  only  in  the  constitutional 
court.     McCall  t^.  Price,  1  McCord,  82.     1   McCord,  172. 

§  26.  Where  the  pit.  brings  two  summary  processes  on  two 
distinct  notes,  against  the  same  deft.,  the  court  will  not  con-  Pwrott  v. 
aolidate  them,  if  the  amount  of  both  notes  exceeds  the  sum-  Oordm.^*^ 
mary  jurisdiction;  nor  will  the  court  compel  coDsolidation,       *'      J 
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Vol.  VI.   where  several  aciions  of  dower  are  brought  agatost 
Ch.  194.  defis.     Scott  v.  Cohen,  1  NoU  &  McCord,  413. 
Art.  7.         §  26*  The  court  may  allow  one  of  several  pits,  to  disooo- 
Con.        linue,  wlicre  he  appears  to  have  no  interest  in  the  cause. 
s^^v^i^/        \^  27.  In  all  cases  where  papers  in  the  possession  of  one 
1  Noitfc  Mc  party  are  called  for  by  the  other,  the  whole  ought  to  be  pio- 
*  duced,  subject  to  legal  exceptions,  and  where  sny   docQineiit 

or  paper  is  referred  to  by  another,  which  is  admissible  evidence, 
such  document,  so  referred  to,  must  be  produced. 
ThompMo  r.  <^  28.  A  personal  action  cannot  be  nuiintained  in  a  couoly 
\i  ard,  t  Lilt,  ^yliere  none  of  the  defts.  can  be  found,  by  sending  the  subse- 
quent process  into  another  county  and  having  it  executed  ibere 
(HI  all  of  them.  Secus^  where  the  defts.  remove  after  the 
commencement  of  the  suit. 

^  29.  In  an  action  of  covenant  for  the  payment  of  a  certain 
»mitb,  1  litt.  smn,  the  judges  may  assess  the  damages  ;  and  so,  when  they 
an.  can  do  this  without  a  jury,  they  ought  to  set  aside  a  verdict, 

where  the  damages  arc  unjust  and  excessive. 
siieai«r  o.  §  30.  A  motion  to  remand  a  cause  which  has  been  removed 

^y*  ^  ^*^'     by  change  of  venue,  ought  to  be  held  to  the  same  strictness  in 

point  of  time,  as  pleas  in  abatement. 
PbriMMitv.  §  31.  In  an  action  of  debt  the  verdict  was  for  damages 

Sr?*48^  ^^^  beyond  the  ad  damnum.  The  court  ordered  a  new  trial,  un- 
less the  pit.  would  release  the  excess.  This  be  refused  to  do. 
Held,  that  after  such  order,  and  before  final  judgment,  a 
judg<»,  at  chainb(TS,  might  allow  the  pit.  to  amend  his  record 
by  inrre:!sing  the  damages  from  ten  lo  one  thousand  dollars. 
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COSTS. 


A        Y  ^s   10  con.  In   trespass  defts.   pleaded  severally,   and  bad 

Con  several  judgments.     Pit.  appealed  and   neglected  to  enter  bis 

1  Grectil.  13.   appeal.     Held,  each  deft,  entitled   on   his  separate  compiaiot 

to  affirmation  of  his  own  judgment  independent  of  his  co-deft. 
9  Wheat.  650.      If  the  writ  of  error  be  dismissed  for  want  of  jurisdiction  no 

costs  are  allowed. 

Art.  2.  §1  <^^'*'  ^Vhen  an  adn)inistrator  conimenccs  an  action  and 

Con,  f***^s,  he  pays  costs  de  bonis  propriis.     Extended  to  every 

16  MftM.  R.     case.     After  payment  he  may  charge  the  same  in  his  account 

^^^r"^     of  adnjinistralion,  to  be  allowed  or  not,  as  it  may  appear  to 

the  judge  of  probate,  that  the  suit  was  discreel  or  otherwise. 

An  infant  |)lt.  is  liable  to  costs. 
iig^c"'  k  ^  ^  ^^^'  '^'^'^  ^^^^  ^  action  on  the  case  for  obstructing  a 

V.  Black. 
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private  way.    Damages  laid  $50.    Recovered  $11.     Full   Vol.  VI. 
costs  allowed,  as  the  title  to  real  estate  may  come  in  question   Cu.  1^5. 
in  this  action  as  well  as  in  trespass,  '  and  indeed  must  neces*    jtrL  2. 
sarily.'     The  pit.  must  show  possession  at  the  least.  Con. 

£4. — now  $20.  Trespass,  assault,  &c.  commenced  in  the    y^^s/"^^ 
common  pleas*     Ad  damnum  over  $100,  the  judgment  for  i  pidi.  il  tsi 
the  deft.     The  pit.  appealed  to  the  supreme  judicial   court.  *^^?*'**'**y 
In  this  the  pit.  recovered  $1   damages.     Judge  certified  on^  ^' 

statute  1820,  c.  79,  s.  4,  the  pit.  had  reasonable  cause  for  the 
appeal.  Costs  for  the  pit.  twentyfive  cents,  one  quarter,  on 
the  construction  of  the  acts  1807,  c.  123,  s.  2,  and  1820,  c.  '   ^ 

79.  The  deft,  claimed  costs,  on  the  appeal,  on  the  latter  act 
section  4,  which  provides  (in  such  an  appeal  as  above)  if 
ibe  debt  or  damages  demanded  exceed  $100,  and  the  pit. 
appeals  and  recovers  not  above  $100  above,  he  recovers  no 
costs  on  his  appeals,  but  the  deft,  has  his  costs  thereon,  &c. 
except  the  judge  certifies  as  above.  These  acts,  March  11, 
1784,  1807,  and  1820,  must  all  be  construed  together. 

^  5.  Covenant  broken.     Held,  where  both  parties  file  ex-  p^^^^  ig^^ 
ceptions,  and  the  ph.  prevails  on  the  deft's.  exceptions  and  iso,  Dewey  v. 
waives  his  own,  the  deft,  is  not  allowed  costs  on  die  pit's.     In  ^  gw* *"*^' 
a  court  of  equity,  as  in  a  court  of  law,  the  prevailing  party  is  '      ' 
prima  facie  entitled  to  costs.     On  a  bill  in  equity  to  redeem, 
the  supreme  judicial  court  may,  by  statute   1798,  cb.  77,  at 
discretion,  award  costs  to  either  party,  as  equity  may  require, 
and  if  the  deft,  fail  in  his  defence,  having  attempted  to  de- 
prive the  pit.  of  his  right  to  redeem,  by  objections,  some  of 
which  were  groundless  and  unreasonable,  and  the  pit.  also 
was  in  fault,  having  claimed  to  have  the  mortgage  discharged 
when  only  a  part  of  the  mortgage  debt  was  due  and  payable, 
neither  party  was  allowed  costs.     Copies  of  deeds  from  the  p.  540. 
register's  office,  used  in  a  trial,  are  taxed  in  the  bill  of  costs* 
at  the  legal  rate,  according  to  stat.  1795,  ch.  41. 

^  7  Costs  arising  before  referees  and  costs  of  witnesses  on  the  Abt.  3« 
question  of  accepting  their  report  are  taxable  for  the  party    Con. 
recovering  judgment,  though  the  referee's  report  be  not  ac-  ^^  Mm«.  it. 
cepted.  ^• 

^15  con.  1  N.  H.  R.  36-*39,  same  principle.     Costs  for 
each  party  in  replevin  as  each  prevailed  on  certain  issues. 

^  32.  This  was  case  against  six  defts.,  a  case  like  conspi- 
racy.    Defts.  pleaded,  severally,  not  guilty.     All  acquitted,  ^^[^'jj^JJM 
be.     Held,  each  deft,  was  entitled  to  costs  for  his  travel,  at-  Waite,  k,e.  *' 
tendance,  and  attorney's  fee.    ^  But  all  the  other  charges  must 
be  single.'     A  declaration  so  formed  cannot  be  amended  to 
make  it  a  declaration  in  conspiracy. 

Trespass  against  three,  all  join  in  their  plea  in  the  common  '  ^^^'  wa.  . 
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ViAl-  VI.   pleas  :  tirat  damurred  to.    In  ih«  sapreme  court,  plea  wttitMl. 

Ctf.  196*   Pleas,  severally :  two  acquitted  :  two  reoover  jcMot  coals  to  ibo 

Jtrt.  9.     time  of  severing  in  their  pleaa  and  several  costs  a Aerwsfris  | 

Cbsw      also  two  thirds  of  the  costs  of  depositioosy  sod    witneass 

summoned  for  all  three,  be. 

^  8  eon.  New  York.   No  costs  are  allowed  by  die  husband 

against  his  wife  uport  divorce  for  acTuherj,  unless  sbo  have 

los^si^  **  separate  property,  but  in  the  converse  case  coats  are  alknr* 

'  ed.     Wliere  slie  is  deft,  she  is  presumed  to  have  no  means 

to  pay  costs,  unless  she  have  separate  propeity. 

1  Hop.  Ch.  R.      Pit.  a  non  resident  must  give  security  for  costs,  thoi^  bis 

^^^*  solicitor  is  liable  ;  but  only  in  $100,  witboot  special 

1  Hop.  Cb.  R.      Where  a  creditor  recovers  a  debt  in  chancery,  he 

^^^^-        costs  also,  but  special  exceptions:  generally  of  ibe  wbola 

litigation,  though  the  ph.  fail  as  to  a  part  of  his  deanuMl.    K 

part  of  the  demand  be  against  the  deft,  in  maer  drmi^  sod 

part  in  his  own,  all  contesteid  in  one  suit,  by  coosent,  all  the 

costs  are  against  the  deft.  per«oa«%.    Generally,  as  to  es* 

captions  to  the  master's  report,  each  party  recovers  the 

of  tiiose  exceptions  on  which  he  succeeds  and  pays 

to  those  on  which  he  fails. 

]7JahDt.R.       §  69  com.  Suit  in  the   supreme  court,    froos  the 

^^'  amount  recovered,  the  pit.  can  have  only  common  pleas 

be.  1 1  John.  405. 

On  a  motion  to  change  the  venue  no  costs  to  either  party, 
but  they  abide  the  event  of  the  suit.     Norton  r.  Rich,  30 
Johns.  K.  475. 
Baonett  v.  ^  60.  Double  cosU,     Trespass  in  a  justice's  court.     Plea, 

n  MiM.'  R.    ^'^'^'     '^^^  P'^'  ^^®"  *"^^  '"  ^^^  common  pleas.     Deft,  re- 
37.  moved  the  cause  by  habeas  corpus  to  the  supreme  court,  and 

the  pit.  recovered  damages  and  double  costs  on  the  seventh 
section  of  the  act  of  April  5,  1813.  12  John.  340,  459, 500. 
Nicholf  V.  §  61.  Where  an  officer  is  sued  and  the  ph.  recovers  less 

Johni.  R.'l67.  ^'^^^  j(50  damages,  deft,  recovers  single  costs,  on  the  act, 

sess.  36,  ch.  96. 

Oibbiv.  BuD,      In  replevin,  demurrer  to  one  of  the  counts,  issue  on  the 

20  Johns.  R.    others.     Judgment  for  the  deft,  on  the  demurrer,  and  verdict 

for  him.     Held,  entitled  to  single  costs  on  the  demurrer  and 

pp.  196,2S7.    double  costs  on  the  issues.     13  John.  435,  345,  465,  several 

cases. 

^  62.  1  Cowen,  231, 232,  Griswold  v.  thirtytwo  terretenanu 
of  Walton.  They  lived  in  one  village,  five  miles  from  the 
court  house.  Fees  for  serving  a  scire  facias  on  them,  fifty 
cents  for  serving  each  writ,  beside  mileage,  each  ;  return, 
twelve  and  a  half  cents  each,  and  two  summoners  for  each, 
at  fifty  cents.  Taxing,  &c.  seventyfive  cents  i  returning  the 
writ  twelve  and  a  half  cents :  in  all  ^74  354-. 
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^  63.  Wh^re  several  defts.  appear  and  plead  bj  ^ue  nl-  Vol.  VI. 
tomet/y  only  one  rettiaing  fee  is  allowed  against  the  ph.  Mi^Cu^  195. 
ier  when  they  appear  by  different  attornies.  1  Cowen,  333.     "  Art.  ^. 

^  64.  Several  defts*  are  jointly  sued  and  a  nolle  proiequi  en-      Con. 
tared  as  to  one,  an  infant ;  held|  he  is  not  entitled  to  costs  of    vrvr^ 
course :  2.  Where  the  common  pleas,  refused  costs  in  such 
case  no  mandamus  lies.     Allowing  them  in  such  case  or  not  i 

is  matter  of  discretion,  end  where  exercised,  tbf  supreme 
court  has  no  power  to  interfere  by  mandaniw  ;  and  if  error, 
e  writ  of  error  is  the  proper  remedy ;  and  ch.  186,  a.  2,  s. 
93  \  was  oitwnpiiti 

%  65.  In  New  York  costs  are  allowed  to  attornifs,  be.  for  i  cowcd,  4S9. 
preparing  causes  for  trial,  or  for  motion. 

^  66.  An  alternative  mandamus  had  been  granted  at  a  pre-,j^^  People  v 
ceding  term.     On  a  hearing,  held,  1.  On  an  appeal  fiom  a  Judges  of  ttie 
justice's  court,  a  court  of  common  pleas  cannot  restrain  the^°"°<"^ 
appellant  from  proceeding  till  security  for  costs  be  given  on entsre^m 
the  ground  he  is  a  non  resident  of  the  county  :  2.  The  secu- 
rity necessary  is  only  that  required  by  the  act  sess.  41,  ch.  94, 
8.  17.     By  this  the  condition  of  the  bond  required  is  to  pay 
the  judgment  and  costs.     The  common  pleas  had  given  judg- 
ment for  the  appellee  pn  default  of  the  appellant.     Peremp- 
tory mandamus  ordered.    The  court  will  not  hear  a  motion  to 
retax  a  bill  of  costs  on  a  point  not  made  before  the  taxing  599.      '      ' 
officer,  &c. 

^  67.  Double  cotts  to  officers.    Assumpsit  for  money  had  piatt  9,  Oi- 
and  received.     Held,  statutes  giving  double  costs  to  certain  ^™  ^  ^ 
officers  who  prevail  when  sued  *  for  or  concerning  any  matter  528!^^'      ' 
or  thing  done  by  virtue  of  their  offices,'  (as  in  sess.  43,  ch. 
122,  s.  2,  relative  to  school  trustees,)  apply  only  to  acts  of 
malfeasance^  not  to  those  of  nonfeasance,  as  detaining  monies 
they  may  have  officially  received.     Curia,  3  M.  b  S.   131, 
*  is  in  point  and  contains  the  true  distinction.'     In  construing 
this  and  the  like  statutes,  allowing  double  costs,  there  is  a  dis- 
tinction in  reason,  as  well  as  authority,  between  acts  of  mis- 
feasance,  and  those  merely  of  nonfeasance.     The  latter  is  of- 
ten a  mere  omission  to  fulfil  a  contract,  which  does  not  call 
for  the  protection  of  the  statute.     Defts.,  as  such  trustees, 
were  sued  for  monies  they  had  rightfully  received.  3 Cowen,  17. 

^  68.  In  assault  and  battery,  on  habeas  corpus  from  the  ^•'^•y^'^*f« 
common  pleas,  1.  Verdict  for  the  pit.  $25.     New  trial,  t«^A  cowen '*61 7- 
costs  to  abide  the  event,  &c. :  this  was  discretionary.    Second  619. 
trial,  verdict  for  the  deft.     He  had  costs  of  both  trials.     By 
the  practice  of  the  court  of  king's  bench,  deft,  would  have 
had  only  the  costs  of  the  last  verdict.     See  art.  1,  s.  5;  art. 
6,  8.  2 ;  Austin  v.  Gibbs,  8  D.  h  E.  619  ;  ch.  79,  a.  10,  s. 

VOL.  IX.  79 
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Vol.  VI.    23  ;  Smith  v.  Herle,  6  D.  &  E.  71  ;  1  B.  &  A.  566  ;  1  R. 

Ch.  196.  L.  of  New  York,  343,  344  ;  5  Burr.  2693. 

Art.  4.  ^  69.  Only  one  set  of  papers  taxed,  where  there  are  the 
Con.       same   pit.  in   ejectment,  the  same  lessors,  though  diflbrent 

v^^v^^-z  defts.,  the  same  attomies  in  all  the  causes  ;  the  same  motion 
Jackson  v.  is  made  in  each,  on  the  same  grounds ;  for  in  such  cases,  one 
^^^^2^^' set  of  papers  is  sufficient.     18  Johns.  310  ;  20  id.  274. 

en,  632, 688.  Jf  «1  -  •  i  i         j-       •  i 

6  Cowen,  692,     ^  70.  If  on  motion  the  common  pleas  dismiss  an  appeal, 
Benson's  case,  because  never  possessed  of  the  cause,  and  had  no  jurisdiction 

p.  698,  case  of  ^'^  '^'  "^  ^^^^^  ^^"  ^^  allowed,  but  those  of  the  motion.  Ap^ 
Mallard.  peal  causc  was  noticed  for  trial  several  times  in  the  common 
pleas,  and  finally  dismissed,  on  the  appellee's  motion,  after 
the  trial  had  proceeded  some  time,  on  the  ground  the  appeal 
bond  was  defective.  Held,  the  court,  even  if  it  had  the  pow- 
er, ought  not  to  have  allowed  to  the  appellee  any  costs  but 
those  of  the  motion  :  2.  An  appeal  bond  must  be  conditioned 
that  if  the  appeal  be  not  prosecuted  with  due  diligence  the 
appellant  shall  pay  the  costs  of  the  appeal. 
A^^  g  ^9.  This  was  a  suit  brought  in  the  Winchester  chancery 

Con    '       court  by  A.  v.  K.     The  decree  was  in  favor  of  A  on  the 
8  Rand.  166—  matter  in  controversy,  but  required  each  party  to  pay  his  own 
167,  Ashby  v.  costs.     The  pit.  appealed  from  so  much  of  the  decree  as  re- 
^^''*  quired  him  to  pay  his  own  costs.     Held,  the  appeal  could  not 

be  taken  from  said  court  on  the  ground  the  appellant  had  been 
improperly  decreed  to  pay  costs. 
Mahoneo.  ^10.  The  appeal  from  the  chancery  court  was  brought  up 

5«^M8^^^*  '^y  ^^^  appellee,  and  he  moved  to  have  the  appeal  dismissed. 
'  Dismissed  accordingly ;  and  ordered  the  clerk's  fee  in  the 

chancery  court   for  the  copy  of  the  record,  filed  above,  be 
taxed  in  the  bill  of  costs,  as  a  part  of  the  costs  of  defending 
the  appeal ;  and  held,  the  same  rule  exists  where  the  record 
is  brought  up  by  the  appellant. 
Stanley  0.  ^  H*  Before  the  act  of  1796,  witnesses  in  North  Carolina 

Hodges,  1       could  not  pursue  a  common  law  remedy  against  the  party  that 
ay  or,  274.     gun^moned  them,  until  recourse  was  first  had  against  the  part}' 
cast,  according  to  the  direction  of  the  act  of  1783. 
Byrdo.  Rouse,     ^  12.  In  actions  of  slander  the  pit.  has  costs  of  two  wit- 
kf  "^88?^     nesses,  to  prove  the  first  speaking  of  the  words,  and  two  for 
each  repetition  of  them. 
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STATUTES. 


Art.  1.  §  '7  ^H*  If  one  statute  prohibit  a  thing  and  another  gives 

Con.  A  penalty,  then  a  suit  for  the  penalty,  both  must  be  recited, 
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and  the  conclusion  be  contra  formam  itatutorum*     But  it  is   Vol.  VI. 
otherwise  where  the  statute  is  only  revived.  2  East,  333-342,  Ch.-  106. 
Lee  V.  Clark,  in  error  ;  7  East,  516  ;  2  Saund.  377,  n.  12 ;     Ari.,1. 
4  D.  <&  E.  109 ;  2  Stra.  1066  ;  Cro.  J.  142  ;  Cro.  £1.  750 ;       Cm. 
Salk.  212  :  2  id.  505-609  :   6  Mod.  62.  vJ<i-v-^ 

The  benefits  of  checks  in  the  enactment  of  statutes.  One 
instance,  as  in  New  York,  it  seems  the  council  of  revision,  be- 
fore the  year  1623  and  from  1777,  exercbed  its  power  upon 
six  thousand  five  hundred  and  ninety  votes  passed  by  the  > 

legislature  in  about  forty  six  years ;  and  the  council  objected 
to  one  hundred  and  twentyeight,  the  largest  part  as  uncon-  ., 

stitutional,  and  only  seventeen  passed,  the  objections  notwith- 
standing.    Kent  in  his  Commentaries,  1  vol.  p.  426,  observes 
the   records  of  the  council  show  that  many  a  bill  that  had 
heedlessly  passed  the  two  houses  of  the  legislature  was  ob- 
jected to  and  defeated  on  constitutional  grounds,  and  ^  that 
these  records  are  replete  with  the  assertion  of  salutary  and 
sound   principles  of  public  law  and  constitutional  policy,  and 
will  forever  remain  a  monument  of  the  wisdom,  firmness,  and 
integrity,  and  of  the  great  value  and  benign  influence  of  the 
institution.'     Now  as  after  the  objections  were  made  in  one 
hundred  and  twentyeight  cases  the  legislature  had   an  oppor- 
tunity again  to  consider  the  acts  and  pass  them,  and  passed 
only  seventeen  of  one  hundred  and  twentyeight,  the  evidence 
is  clear  the  objections,  generally,  were  well  founded  in  the 
opinion  even  of  the  legislature,  and  tliat  the  acts  were  passed 
hastily,  as  they  too  often  are  when  checks  are  not  interposed  : 
2.  If  so  in  this  State  itself,  and  a  great  and  wise  one  too,  well 
may  each  State  less  more  rarely,  as  has  ever  been  the  case, 
expect  its  acts  will  be  found,  by  federal  authority,  to  be  un- 
constitutional and  repugnant  to  the   constitution,   laws,   and 
treaties  of  the  United  States. 

<^  42.  Matsachuietis  itatutesj  how  they  cease  to  be  in  force 
in  Maine.  As  wherever  the  legislature  of  Maine  appears  to 
have  revised  the  subject  matter  of  any  statutes  of  Massachu- 
setts, and  enacted  such  provisions  as  they  deemed  suitable  to 
the  wants  of  the  people  of  Maine,  the  former  statutes  are  to 
be  considered  as  no  longer  in  force  here,  though  not  expressly  i?2*'*\-  ^^^ 
repealed.  Mtrwtt. 

§  43.  The  general  principle  affirmed,  that  is,  if  a  statute  Chnio  )deii  v. 
give  a  remedy  in  the  affirmative  (without  a  negative,  expressed  ^2J|^*  ^ 
or  implied)  for  a  matter  which  was  actionable  at  common  law,  lee. 
the  party  may  still  sue  at  common  law,  as  well  as  on  the  stat- 
ute, as  this  does  not  take  away  the  common  law  remedy. 
Hence,  an  act  authorizes  A  to  build  a  dam  on  his  own  land, 
on  a  creek  or  river,  a  pMie  Ughumy.     The  act  merely  pro- 


6^  stAWtfefe. 

Vol.  VI.  tects  A  from  vti  indi^stm^liit  for  a  nti^fenc^.     But  if  in  so  doing 

Cb.  196.   he  flows  B's  hitid,  B  has  bis  ftctibn  against  A,  though  the  ftct 

Art.  1.     provides  a  summary  mode  of  appraising  and  paying  the  dam*- 

Con.       agfes  arising  from  such  a  consequence.     The  action  vrA  ctae. 

s>-v'^/    The  deft,  pleaded  the  act  as  his  protection,  and  his  complpog 

ti^ith  it,  be.     General  demurrer  to  the  pleas   and  joinder. 

Judgment  for  the  pit.     Deft,  cited  17  John.  195 ;  SO  id.  103, 

ainttsoo.—  736.     The  court  said   the  deft,  took  the  legislative  grant 

Com.  iMg-  Ac-  f  subject  to  the  restriction  sic  uiere  iuo  ui  alienum  non  idedfot .* 

tiOD  upon  Stat.  t»  t         *r^m      r^t  m  «  ■ 

(C).  See  ch.  187,  Courts,  a.  7,  s.  61. 

Art.  2.  §  1  con.  Same  principle  where  a  statute  expires.     An  of- 

Con.         fence  Against  a  temporary  statute  cannot  be  punished  after  the 
TWhcat.  661,  expiration  of  it,  unless  a  particular  provision  be  made  by  law 
for  that  purpose. 

^  6.  The  word  void  in  statutes  and  reports  is  of^en  to  be 
construed  voidable.  Ttte  subject  largely  considered,  2  N.  H. 
Rep.  61,  66. 

4  37.  Siatute$  in  Maryland.  Maryland  adopted  all  the 
English  statutes,  applicable  to  her  situation,  enacted  before 
her  settlement  commenced,  and  many  enacted  after. 

^  38.  A  defective  libel  amended  on  the  iflave  trade  act  of 
March  2,  1807,  ch.  77.  Was  n  libel  of  mfortnation  alleging 
the  Mary  Ann  sailed  from  the  ports  of  A^  York  and  Perth 
Jltnboy^  without  the  captain's  having  delivered  the  'manifest 
required  by  law  to  the  collector  or  survf^r  of  JWi»  York^  or 
Perth  Amboy^  this  libel  was  defective,  ^s  (he  act  required  the 
manifest  to  be  delivered  to  the  collector  of  a  iti^/e  port : 
2.  Libel  must  state  the  vessel  to  ^  of  the  burden  of  forty 
tons  or  more :  3.  If  the  libel  be  so  fornfied  and  defective  that 
the  court  cahnot  render  judgment  'on  it,  and  the  evidence 

8  Wheat.  881-  ^^^^^  ^  ca^  of  forfeiture,  the  supreme  'court  of  the  United 
891,  States  will  not  amend  the  libel  itiself,  lidt  will  remand  the 
The  Mary       cause  to  the  court  below  with  directions  to  permit  it  to  be 

amended.     See  cases  of  seisure,  ch.  234. 

9  Wheat  381-  ^  ^-  This  was  an  information  under  tbe  slave  trade  act  of 
S90,  the  Eini- 1794,  ch.  187.  Held,  a  libel  in  such  date  does  not  require 
lyt  &c.  ^11  ^^^  technical  precision  of  an  indictment  at  common  law. 

Stating  what  is  sufficiently  correct.  As  soon  as  the  pwpara- 
tions  have  proceeded  so  far  as  clearly  to  manifest  the  Intention 
the  right  of  seizure  attaches. 

9  WMat  sat-  T^^  ''1^®  ^^"^  ^^  technical  precision  allowed  in  admiralty 
408.  proceMings.     It  is  enough  the  inforioatton  «tate  tbeoflboee 

so  lis  dearly  to  brfng  it  within  the  statute  on  wbieh  fotmdad. 
Need  not  he  contra  formam  itatuti.  Theprostocution  mo^t  Ve 
in  the  district  in  Which  the  seizure  k  iMde  and  tioi  'wbere  die 
oflltticfe  Wis  cettimtftM.    'S^)ri»i%^daf'adt8,  ^lltty  10, 1800, 


Tjh.  205,  Apfrll  20, 1 8  le.  Caries  of  tlw  Merino,  the  Cotislituiion,   Vol.  VI. 
und  the  Lonisa.  Cr.  196. 

§  40.  Wages  of  sBametii  ^.  in  then  slave  cases.    Seamen    Jlrt.  8. 
ffnd  material  men  if  innocent  as  to  the  slave  business  have       Con. 
Kens  and  wages,  Sec.     No  wages,  if  they  knowingly  join  in     ^ji^v^n' 
tb6  slave  trade,  out  of  the  proceeds  of  the  forfeited  vessels  ;^^i'^^J^^y- 
btit  they  and  material  men,  if  wholly  innocent,  are  preferred  ^^Cufcl.*'   ' 
to  the  claim  of  forfeiture  on  the  part  of  the  govisrnment. 
Material  inen  have  a  lien,  which  may  be  enforced  by  a  pro- 
ceeding in  the  admiralty,  in  rtfiiy  for  necessaries  or  suppiiea, 
furnished  in  a  port  to  which  the  vessel  does  not  belong. 

<^  41.  Another  slave  case,  10  Whc^t.  QQ  to  133,  the  An- 
telope, the  Vice  Consuls  of  Spain  and  Portugal  libellants.  . 
Many  points  decided,  some  of  them   before  decided.     One 
decided  now  is  important,  that  is,  that  the  African  trade  is 
contrary  to  the  law  of  nature,  but  is  not  prohibited  by  the 
positive  law  of  nations:  2.  It  may  be  lawfully  carried  on  by^J^**^**-^^* 
the  subjects  of  those  nations  who  have  not  prohibhed  it  by  wheliit  540- 
municipal  laws  or  treaties.  564. 

10  Wheat.  133-146,  the  Plattsburgh,  another  slave  case. 
To  incur  the  forfeiture,  it  is  sufficient  if  any  preparations  are 
made  for  the  unlawful  purpose. 

^  42.  The  powers  of  the  district  courts.  To  constitute  aiowheatais- 
valid  seizure  of  a  slave  vessel  there  must  be  actual  possession.  ^»^^*"*^ 
See  this  case  ch.  227,  s.  75 ;  see  ch.  96,  a.  4,  s.  4,  S»;. 


CHAPTER  CXCVII. 

CRIMES  AND  PUNISHMENTS. 


§  12.  Baker  v.  the  People,  3  Cowen,  686-709,  held,  1.  ^^^y.  j. 
The  amendment  in  the  federal  constitution  that  pnovides  tb«t  Qq^^^ 
crtiel  and  unusual  purrisbments  sihall  not  be  inflicted,  only  r«- 
sfjpects  the  Union,  and  iKit  the  ^veral  Sttttes :  so  onderstood 
in  Ohio,  Tennessee,  Indiana,  and  Mame,  which  States  have 
since  1791,  adopted  the  principle  elpHnslv :  this  th^  would 
Tftti  have  done,  liad  th^  snpposed  this  federal  provisbn  hind^ 
ing  on  them :  so  have  Kenftacky,  Mississippi,  and  A^balna 
dbne,  on  the  same  ground :  2.  The  constitution  of  the  United 
States,  does  not  regtilate  the  povrishment  of  crimes  agafai8t% 
State,  except  it  provides  that  no  State  shall  pass  any  bm  ^f  at* 
taitider^or  tx  post  faeto  law :  8.  The  power  of  the  legislature, 
h)  the  punishment  of  crirffes,  is  sot  a  tfpelrial  gram  w  Knuted 
aAfteifi^,  but  ti  part  of  the  legistlative  tnt  advereij^n  power^^f  the 
Stilte,  to  man^tain  soeial  oMer,  and  to  nfte  Ine,  iftet^r^  i^d 
dl  ttie  ri^ts  df  both,  irben  tbe'MeAfloe  4s  mcmmary  no 
peace,  order,  or  safety  of  the  community. 
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Vol.  VI.  §  ^  con.  It  is  the  law  and  usage  of  nations,  to  deliver  up  of- 

Ch.  197.  fenders,  charged  with  felony  and  other  high  crimes,  and  who 

Art.  4.  have  fled  from  the  country  in  which  the  crime  was  committed :  3. 

Con.  And  for  that  purfx>se,  the  civil  magistrate  may  commit  them  Cx 

s^r\^^^/  a  reasonable  time  :  3.  Therefore,  where  a  person,  charged  widi 

Washburn*!  having  committed  a  theft  in  Canada,  thence  fled  into  New 

ctie,  4  Johns.  York,  the  chancellor  held,  that  if  sufficient  evidence  of  the  com- 

Ch.  R.  108.  mission  of  the  crime  appeared,  he  might  be  detained.  • 

Art.  5.  ^2  con.  Torturing  a  person  accused  of  a  crime,  in  order  to 

Con.  extort  a  confession,  is  contrary  to  the  constitution  and  laws  of 
^^?'  *^^'  Vermont,  and  is  an  indictable  offence.     So  is  the  law  in  every 

2  Tyler.  380.     c.  .     •     !i.     it  • 

'  btate  in  the  Union. 

Art.  10.        §  10  con.  The  accessory,  in  a  capital  felony,  cannot  be  put 
Con.  on  his  trial,  without  his  consent,  if  the  principal  be  dead,  witliout 

conviction,  nor  till  the  conviction  of  the  principal,  if  living.      16 
Mass.  R.  423-426. 
1  Ckmst  Rep.        The  court  in  its  discretion,  may  permit  an  accessary  to  be 
Ml.  tried  separately  from  the  principal. 

.   Art.  11.         ^11  con.  In  the  new  commercial  code  of  France,  there  are 
Con.  many  crimes  and  ofllences  punished,  all  tending  to  make  traders, 

merchants,  be.,  honest  and  fair  in  their  dealings :    book  3  of 
Failures  and  Bankruptcies,  pages  245  to  316. 


CHAPTER  CXCVUI. 

'    crimes,  &c.,  against  religion  and  morality. 

Art.  2.  §  6*  1  Bam.  ii  Cres.  26,  held,  a  publication  stating  Jesus  Chrsit 

Con.  to  be  an  impostor  and  a  murderer,  in  principle,  is  a  libel  at  com- 

mon law.  It  seems,  that  the  53d  of  Greo.  3,  ch,  160,  does  not 
alter  the  common  law,  but  only  removes  the  penalties  imposed 
on  persons  denying  the  Trinity  :  by  9  and  10  W.  3,  stat.  1,  cb. 
32,  and  extends  to  such  persons,  the  benefits  conferred  on  all 
other  Protestant  dissenters ;  by  I  W.  &  M.  stat.  1.  ch.  18 :  Best, 
J.  observed,  that  the  deft.,  Waddington,  argued  'against the 
divinity  of  Christ,  by  denying  the  truth  of  the  scriptures.  A 
work  containing  such  aif  uments,  published  malicioudy,  (which 
the  jury  in  this  case  have  found,)  is  by  the  common  law,  a  libel, 
and  the  legislature  has  never  altered  this  law,  nor  can  it  ever 
do  so,  vfhi&  the  Christian  religion  is  considered  to  be  the  basis 
of  that  law.'  The  other  judges  only  stated,  that  a  publication 
stating  Jesus  Christ  to  be  an  impostor  and  murderer,  in  princi- 
ple, is  a  libel  at  common  law.  So  far,  some  American  decisioQs 
have  proceeded.  Some  English  and  American  bold,  Christi- 
anity IS  a  part  of  the  common  law ;  but  no  one  is  recollected, 
that  considers  Chriitiaiitty  the  basis  of  the  common  law.  We 
find  the  &citt  of  •  the  common  law  exiated  in 'Engknd  befiore 
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ChristiaDitjr  was  there  received.     The  idea  it  has  been  made,   Vol.  IV. 
at  some  period,  part  of  the  common  law,  has  been  often  express-  Ch.  198. 
ed  in  that  country  and  in  this :  but  no  decision  or  dittwn  is  re-     Jlrt*  3. 
.collected,  expressing  what  $eci  or  sort  of  Christianity  is  thus  a       Can. 

Crt  of  this  law.  If  a  part,  undoubtedly  it  was  made  a!  part  »^F\r'^^ 
fore  the  reformation  in  England',  that  is,  when  Christianity  in 
England,  was  Roman  Catholic  f  and  it  was  Roman  Catholic 
Christianity  that  was  first,  and  for  centuries,  this  part  of  the 
common  law.  There  is  no  decision  found  showing  when,  in 
England,  Romian  Catholic  Christianity  ceased  to  be,  and  Pro- 
iettant  Christianity  became  a  part  of  the  common  law.  Per- 
haps, the  idea  is,  at  the  reformation. 

For  near  three  centuries,  Trinitarian  Chrittianity^  in  In- 
land, was  this  part  of  the  common  law,  and  probably  so  viewed 
in  our  Colonies :  clearly  it  is  not  so  now  in  all  our  States,  if  in 
any  of  them,  or  even  in  England.  As  Christianity,  among  nu- 
merous sects  and  denominations,  is  so  various  and  fluctuating, 
that  some  doubt,  if  it  be  correct  to  say  that  Christianity  is  a 
part  of  the  common  law ;  but  the  true  principle  is  this  ;  the  law 
of  the  land  wisely  protects  the  religion  of  it,  against  malidoui 
publications,  which  attack  or  deny  it,  with  a  view  to  destroy  it, 
and  not  with  a  view,  candidly  and  fairly,  to  substitute  some  oiher 
religion,  conscientiously  believed  to  be  better  than  Christianity, 
or  better  than  the  existing  popular  Christianity.  In  many  im- 
portant cases,  one  kind  of  Christianity  has  been  beneficially  writ- 
ten down,  and  another  substituted :  so  one  kind  of  religion  has 
been  often  beneficially  written  down,  and  anothor  substituted. 
On  the  whole,  it  seems  to  be  the  toriter'i  malice^  as  to  which, 
the  jury  judges,  what  is  essential  to  constitute  a  libel ;  and  this, 
the  jury  found  in  Waddington's  case. 

^  9.  In  an  action  of  trespass  for  laying  hold  of  the  ph.,  and  Art.  8. 
detaining  him  a  long  time.     Plea,  done  as  a  Tythingman  on    Con* 
the  Lord's  Day.     Act  of  New  Hampshire,  passed  Dec.  24, 1  N.  H.  Rep. 
1799,  which  authorizes  selectmen  and  tythmgmen  to  •rrest *^^J^J»*^y^ 
persons  suspected  of  travelling  unnecessarily  on  that  day^  held,  ^. 
to  be  a  constitutional  law.     The  ph.  relied  on  the  15th  and 
19th  articles  of  the  N.  H.  Bill  of  Rights,  exempting  a  person 
from  arrests,  be.    But  by  the  judgment  of  his  peers,  or  the  law 
of  the  land,  be.,  the  court,  on  the  authority  of  2  Institute, 
50,  thought  the  words  *  the  law  of  the  land,'  mean  due  process 
of  law.     Cited  Smith  v.  Herman,  ch.  196,  a.  5,  s.  13  :  magna 
Aartay  ch.  29,  2  Co.  Inst.  45-52 ;  Sullivan's  Lectures,  402  ; 
2  Haw.  P.  C.  115.     In  fact,  an  arrest  accordiiukto  the  law 
ef  the  landy  means  any  arrest  authorized  by  tkt  common 
law,  or  by  statute :   so  this  decision,  and  Dr  Sullivan,  Lord 
Coke,  be.,  explain  these  words,  so  long  and  so  often  repeated, 
as  securing  individual  liberty :   again  considered  in  the  temo 


esa  cmM$9  aoainst  the  state. 

Vol.  VI.  Tobme,  pages  139,  130,  kc. ;  and  the  court  cited  the  l|tti 

Ch.  198.   article  in  said  bill  of  R^ts,  wlueh  declares  that  <qo  part  ef  • 

Art.  8«     man's  property  shall  be  taken  from  hirP}  or  applied  tq  pvblic 

Can.       uaesy  without  his  consent,  or  that  of  the  represeiHative  body  of 

v^^N^*^^   the  people :'  omitting  compensation  provided  for  in  MsmtdlHI^ 

aetta  constitution. 
Art.  9.       ^4.  The  deft,  was  indicted  for  the  crime  of  adulterji  qp 
Can.      statute  of  1784,  ch.  40.     He  had  been  diforeed  for  that 
1  Pick.  R.  186  crime,  and  married  another  wife  in  Connecticut,  lifiqg  tb^  Gm, 
moowedtTv   ^^  cohabited  with  the  second  :  not  guilty  of  aduheiy,  tis  tbe 
Putnam.      '  marriage  in  Connecticut  was  lawful.     He  should  baye  been  in- 
dicted on  the  second  section  of  the  said  act.     This  caa^  sfaow#9 
that  a  man  divorced  for  adultery,  in  Afassachu^ettd,  and  who 
cannot  there  marry  another,  may  lawfully  marry  another  wife, 
in  another  Slate,  and  this  marriage  must  be  allowed  fo  be  \eg|il 
in  Massachusetts. 

Adultery,  in  1828,  was  punished  as  follows. 
In  Maine,  solitary  imprisonment,  not  exceeding  three  pK>atll9, 
and  confinement  to  hard  labor,  not  exceeding  five  yeiMri*    Bif^ 
amy  the  same. 

In  Vermont,  State  prison,  not  exceeding  three  yeiurst  vM 
fine,  not  exceeding  $1000,  or  either.     Polygamy  the  saRie. 

In  New  Hampshire,  common  jail,  not  exceeding  oqfi  ymr, 
by  fine,  not  exceeding  $400,  and  sureties  of  the  peace,  not  &fr 
ceeding  five  years,  or  by  one  or  more  of  these  pimbhroeoli. 
Polygamy  near  the  same. 

In  Rhode  Island,  fine,  not  exceeding  $300,  and  imprison- 
ment not  longer  than  six  months. 

In  Connecticut,  man,  in  State  prison,  woman,  in  the  eoounon 
jail ;  not  longer  than  five,  nor  less  than  two  years. 
In  Dehware,  fine  $100. 
Art.  11.       ^1  can.  And  if  one  knowingly  lease  his  housQ  fyt  pit^u- 
Cen.       tion,  he  may  be  indicted :  3  rick.  R.  26-31,  Comtponweakh 
e.  Harrington :   and  excitine,  encouraging,  and  ^iflJM  <H^^,  ^^ 
commit  a  misdemeanor,  is  ofitself  a  misdemeanor.    The  King 
V.  Phillips,  6  East,  464,  ch.  218,  a.  2,  s.  26; 


CHAPTER  CXCIX. 

CRIMES  AGAINST  THE  STATE. 


Art.  10.  §  18.  What  is  a  case  affecting  public  ministen  or  not.  This 
Con.  was  an  indictment  on  the  crimes*  act  of  congress  of  AprS  30, 
11  Wheat.  467 1 790,  for  an  infraction  of  the  law  of  nalbne,  by  ofiertng  violeoce 
—476,  u.  iQ  ^e  person  of  a  foreign  minister,  and  contrary  to  the  said  act. 
Orte^.^  Verdict  of  guilty,  ra  the  circuit  coort.    Deft,  nio^ed  in  arrest  of 

judgment,  and  assigned  for  cause,  ^that  'die  circuit  ooort  has 
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not  jurisdiction  of  the  matter  charged  in  the  indictment,  inas-   Vol.TL 
much  as  it  is  a  case  affecting  an  ambassador,  or  other  public   Ch.  199. 
minister.     The  circuit  judges  were  opposed.     Held,  that  courf  ^^f.  10. 
had  jurisdiction  of  the  offence,  and  that  it  was  not  one  affecting      C'oi? . 
the  minister — he  was  no  party ;    but  the  offence  was  against 
the  United  States,  and  the  law  of  nations. 


CHAPTER  CC. 

FELONY. 

§  13  con.  Four  persons  were  indicled  for  conspiracy;   two 
pleaded  not  guilty ;  one  in  abatement :   to  this  plea  there  was  a  ^^^   ^• 
demurrer.     The  fourth  did  not  appear.     One  who  pleaded  not    «^*'*- 
guilty,  was  acquitted,  and  the  other  was  found  guilty  of  con- (;.^'|^ 
spiring  with  him  who  pleaded  in  abatement.     A(terwar(}s,  the 
demurrer  was  argued,  and  judgment  o{  respordeat  ouster  given  ; 
thereon,  not  guilty  was  pleaded.     Held,  the  court  might,  before 
the  trial  of  that  deft.,  pronounce  judgment  on  the  one  that  had 
been  found  guilty. 

1  Barn  &  Cres.  37-55,  Cox  v.  Coleridge,  &ic.,  held,  when 
a  person  is  examined  before  a  magistrate,  under  a  charge  of 
felonyy  he  is  not  entitled,  as  of  right,  to  have  a  person  skilled  in 
the  law,  present,  as  an  advocate  on  his  behalf,  it  being  a  prelimi- 
nary investigation  only,  and  not  conclusive  on  him.  It  appears, 
the  ph.  was  an  attorney,  and  tlie  felon  engaged  him  to  assist  him  . 
before  the  two  justices,  (dpfts,)  and  they  refused  to  admit  the  pit., 
and  gently  laid  hands  on  him  and  turned  him  out  of  their  room  : 
therefore,  he  brought  trespass :  they  justified  :  he  replied  speci- 
ally his  whole  case  :  they  demurred  to  his  replication  :  judg- 
ment for  them  on  the  principle  above  stated. 

§  15.  The  People  v,  Schuyler,  6  Cowcn,  572-575,  held,  it 
is  felony  for  a  man  who  elopes  with  another's  wife,  to  take 
his  goods,  though  with  her  consent,  and  at  her  solicitation.    De- 
cided on  the  conviction  of  grand  larceny,  October  182G;  on  ccr-Kusselon 
tiorari  accompanied  with  a  case.  Crimes, 26, 27 

5.  6.  Mutiny  and  revolt.     Though   the  Crimes  act  of  con- Art.  7. 
gress  of  April  30,   1790,  s.  12,  does  not  define  the  offence  of    Con. 
endeavouring  to  make  a  revolt :   it  is  competent  for  the  court  to  JJg^®|^*  ^'^ 
give  a  judicial  definition  of  it :   2.  The  offence  consists  in  the  „.  Kelly  &.  ai. 
endeavour  of  the  crew  of  the  vessel,  or  any  one  or  more  of 
them,  toj  overthrow  the  legal  authority^  of  the  commander,  with 
intent  to  remove  him  from  the  command,  or,  against  his  will,  to 
take  command  of  the  vessel,  by  assuming  the  government  or 
navigation  of  her,  or  by  transferring  tlieir  obedience  from  the 
lawful  commander  to  some  other  person. 

^7.  Martial  law  in  New  York.     Citizen  not  in  military  ^^jjj'/j-j 
service,  is  not  amenable  to  a  c^urt  martial.     A  citizen  of  the  Johns!  R.  267. 

VOL.  IX.  80 
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« 

Vw.  VL   United  State,  is  enrested  es  a  qt^  aod  held  in  c^mody  l31  Ihe 
C«.  SOO.  1^  cu  be  tried  fay  a  oout  martial.    The  paitf  anpenioi^  aed 
jlfi^  7.     the  coounaoding  officer  fagr  wboae  order  be  ia  ckMiiied  m  €■§- 
Con.      ^7f  s^  treapafsera.     19  do.  7. 

^  8.  The  saartial  law  ia  not  altogether  a  wiittaa  laiVy  b«l  b 
9.  composed,  in  part,  of  military  luage^  when  it  b  reaaooriilep  or 
DMast  14  not  contrary  to  special  enactment :  2*  A  aoMier  anealed  and 
Umm,  R.  ass.  impniKxied,  may  be  held  to  peribon  stich  duty  aa  he  b  capafab 
of,  while  restrabed,  and  may  be  compelled  to  perlbrm  If 
further  restraint :  3.  An  officer,  civil  or  military,  may  iniisaau 
the  rigor  of  confinement,. to  prevent  escape.  £See  cb.  186,  a. 
4,  s.  lS-19. 


CHAPTER  CCL 

CailCES  AGAINST  PUBUC  FOUTT,  Ibc. 

AftT.  6.         ^  K.  4  Bibb.  400.    Where  A  b  tndictad  fer  aa 
Com.         battery,  and  judgment  b  rendered  thereon ;  and  lor  the 

an  action  is  afterwards  brou^  evidmce  oT  tbe  jadgmeat  aa 
the  indictment  b  inadmisriUe  m  mttigatioo  of  damagea*    HaMi 
e.  Kelly. 
«  17.  If  A  be  indicted  or  sued,  fer  loemMiBy  R  A  caoBOt 

fMa.  h^m^janff  in  deftoce  of  the  poasessbn  of  hb  doae.    T%oag|iansh 

1  MankTslS.  w>wMuig  cannot  be  justined,  yet  if  the  intruder  in  hb  atteflmC, 
assaults  the  possessor,  or  his  family,  the  possessor  resistiiigw 
aitempi  may  wound  the  aggressor ;  but  in  such  case,  tbe  plea 
must  specially  set  out  and  rely  on  the  assault,  and  not  on  the*! 

IMtnlb  im  trtision. 


CHAPTER  ecu. 

BARRATRY. 

^  13.  32  H.  8.  ch.  9,  is  in  force  in  Maryland,  aod  has  bra 
practised  upon.     4  Har.  &  McH.  503. 
Aw.  0*  ^  ^'  ^I^^P^y  faeins  an  ofience  at  common  law,  b  to  be 

Con.  presumed  to  be  againtt  the  law  of  another  State,  tbe  contrary  not 
I  ftok.  R.  415  app^^iQg*  'I^be  ph.,  an^itftomey  and  counsellor,  in  Massacfan- 
-411.  setts,  rendered  services  in  New  York,  and  entered  into  a  wrton 

agreement  in  Massachusetts  to  receive  ten  per  cent,  for  hb  servi- 
ces,, on  the  sum  that  should  be  recovered.  Htid,  a  void  agree- 
ment, but  that  the  ph.,  Thurston,  might  recover  on  a  giiuafasi 
fmidl  for  hb  services  previous  to  the  nuJdog  of  th»  ameiiient. 


BARHATRT,  BRIBERT,  he.  8Sd 

A  claimed  hod  as  heir  to  his  father,  and,  about  to  sue  to  re-  Vol*  VII 
cover  it,  agreed  mth  the  ph.,  his  brother  in  law,  and  covenanted   Ch.  20i. 
in  consideration  of  the  premises,  &c.  to  convey  to  the  pit.  one  jjff,  9. 
fourth  pert  of  the  property  which  should  be  recovered,  and  the      Can* 

Ek.  in  consideration  ot  such  covenant,  he.  promised  A  to  pay,    \^^sr^ 
ear,  and  sustab,  one  half  of  all  the  expenses,  which  might  ThaHmer  «. 
arise  in  the  intended  suits,  be.     Held,  illegal  and  champerty,  Brinchdrfaofl; 
and  void  under  the  first  section  of  the  act  to  puni^  champer^^'^**"^  *• 
and  maintenance.     Held,  2.  The  illegality  01  the  agreement  is 
a  good  defence  for  the  deft,  who,  as  attorney  of  A,  had  received 
a  large  sum  of  money  on  a  compromise  of  the  suits  brought  by 
A,  in  an  action  of  aaumptit  against  the  deft.,  to  recover  one 
fourth  of  the  money  :  3.  To  make  such  an  agreement  illegal 
and  void  for  champerty,  it  is  not  necessary  that  the  land  be  held 
adversdy.     See  below. 

But  the  act  of  Kentucky  of  1798,  as  to  chatnperty  and  main" 
tenancBj  does  not  merely  release  the  contracting  parties  from  the 
fine,  be.  imposed  by  prior  laws,  but  makes  the  title  valid  and 
the  conveyance  effectual  to  pass  the  famds ;  and  wherever  the 
original  title  was  derived  from  Virginia,  the  act  operates,  how- 
ever numerous  the  conveyances  may  be  between  the  patentee 
and  the  pit.    Where  a  town  was  establidied  before  said  act  of  Adridce  v. 
1798  took  efifect,  the  trustees  of  it  were  not  invested  with  a  legal  KinitSi,  2 
title  to  lands  held  adversely^  included  in  the  town ;  and  their  ^^'^' 
entry  on  the  k>ts  not  so  held,  did  not  extend  to  those  so  held. 
Young  V.  Kimberland,  2  litt.  225. 

The  above  cause,  brought  by  error  from  the  supreme  court  Thaiimer,  pit 
to  the  court  of  errors ;  said  judgment  was  unanimously  reversed,  in  error, «. 
and  held  no  champerty  or  maintenance^  and  the  pit.  entitled  to  J^^g  ^^n 
recover  in  assumpsit  for  money  had  and  received,  one  fourth  628-661. 
part  of  the  money  obtained   by  compromises  of  the  afiair. 
Other  points  held :  1 .  Even  now  a  part  of  a  chose  in  action 
cannot  be  transferred  :  2.  There  is  no  champerty  if  the  party 
who  aids  in  the  suit  has  any  knid  of  interest  in  the  thmg  sued 
for  not  acquired  by  his  bargain  to  maintain,  or  if  he  is  any  way 
connected  with  the  suitor  in  some  social  manner  or  relation.    It 
is  enough  though  such  interest,  great  or  small,  vested  or  contin- 
gent, certain  or  uncertain.     So  if  there  be  consanguinity  or 
affinity  between  the  suitor  and  person  aiding.     So  if  there  be 
the  relation  of  landlord  and  tenant,  master  and  servant ;  so  acts 
of  charity  to  the  poor,  or  the  exercise  of  the  legal  possession. 
In  none  of  these  cases  is  there  maintenance.     So  a  husband, 
whose  wife  may,  by  possibility,  be  heir  of  one  who  claims  land, 
may  maintain  tlie  suit  of  the  claimant,  brought  to  recover  the 
land,  on  an  agreement  to  have  a  part  of  it.     In  this  case,  the 
aider's  wife  was  sister  to  the  claimant,  and  might  possibly  be  his 
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Vol.  VII.  lieir.     Cited,  to  prove  no  champerty  or  mamtenance,  4  Bl. 

Ch.  202.    Com.  134,  135  ;  2  Chit.  C.  L.  233  ;  Haw.  P.  C.  B.  1  Ch.  83, 

Art.  9.       s.  1,  13,  17,   18,   21,  22;  8  Johns.  220-479,  1  Phil.   Evid. 
Con,        355,  Second   Am.  Ed. ;  2  Roll.  Abr. ;  Bro.  Abr.  Mainten- 

Ns^-v-^     ance,   PI.   7,    14,  17  ;    15   Vin.   Maintenance    H.  ;  2  Inst. 
563-4.     Cited  to  prove  champerty,  &c.  2  Johns.  Cases,  382 
18  Johns.  Beckman  v.  Frost ;  1  N.  York  R.  L.  178,  s.  1 ;  8 
Johns.  R.  479,  Jackson  v.  Ketcham  ;  West,  1  ch.  25,  28,  29 
28  Ed.  1  ch.  1 1 ;  8  Johns.  220 ;  2  Bl,  Com.  18 ;  1  Haw.  B 

1  ch.  84,  s.  19 ;  1  Hawk.  ch.  83,  s.  20 ;  15  Vin.    162,  PI.  9 

2  Bl.  Com.  208  ;  Br.  Maintenance,  PI.  18,  p.  74 ;  4  D.  &c  E 
340,  Master  v.  Miller ;  2  Johns.  Cas.  58 ;  5  Johns.  R.  327 

3  D.  &  E.  454  ;  4  do.  468 ;  3  B.  &  P.  35.  By  the  chan- 
cellor, Inst,  book  1,  tit.  16  ;  Code,  book  2,  tit.  59  ;  Dig.,  book 
5,  lit.  1,79;  Inst,  book  4,  tit.  1 ,  33 ;  Huber,  457 ;  Wood's 
Civil  Law,  341  ;  Co.  L.  1 14  ;  4  Bl.  Com.  135  ;  1  Leon,  167 ; 
32  H.  8 ;  4  D.  &  E.  340. 

6  Cowcn,  431-     An  agreement  to  aid  in  defending  a  suit,  with  one  who  k  not 
Waco^"*^'*^      licensed  as  attorney  or  counsel,   is  illegalimd  void  for  mainte- 
nance. 
5  Pick.  348,         A^convcyance  by  a  disseisee^is  unlawful  and  void,  but  the 
wwtrnff.         ^*^'^  remains  in  the  grantor ;  hence,  in  a  writ  of  entry,  the  ten- 
ant cannot  plead  the  demandant,  after  the  disseisin  made  such 
an  unlawful  conveyance,  and  that  the  action  is  brought  at  the 
expense  and  for  the  use  of  tlie  grantee,  in  pursuance  of  an  un- 
lawful ngreement  between  liim  and  the  grantor. 


CHAPTER  CCIlf. 

CHEATINOS,  &c. 


Art.  2.  §  ^*  '^^  constitute  a  cheat  or  fraud  indictable  at  common 

Con,  ^^^^1  ^^  '^^"s^  ^^  ^^^  ^^^  ^^^^^  affects  the .  public.     Such  a  decep- 

Thc  People  V.  tion  as  common  prudence  cannot  guard  against ;  as  by  using 

Babcock,  7      fgjse  weights  and  measures,  or  false  tokens,  or  where  there  is  a 

20i"^  conspir^acy  to  cheat :  2.  Where  A  pretended  he  had  money  in 

his  pocket  ready  to  pay  his  debt,  whereby  he  obtained  a  receipt 

in  full  in  discharge  of  his  debt,  and  then  went  off  without  paying 

it,  held,  not  indictable,  there  being  only  a  false  asiertion;  but 

12  Johns.  292 ;  wh§n  a  person  gets  goods,  &lc.  by  false  pretences j  he  is  indictable 

14  do.  871,      Qp  ij^Q  statute  sess.  13,  ch.  29,  s.  13.     So  this  act  introduced  a 

People  V.  I       r  I 

Miller.  "®^  J*"'®  O*   1^1^^' • 

Art.  7.  §  9.  This  was  an  indictment  on  statute  1815,  ch.  136,  for 

Con,       obtaining  money  by  false  pretences.     The  indictment  alleged 

the  deft,  did  knowingly  and  designedly,  with  intent  to  cheat  and 
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defraud  one  Edward  Hammond,  get  into  his  possession  from  Vol.  Vlf . 
Hammond,  fifteen  dollars  of  his  property,  by  the  following  false   Ch.  203. 
pretences  and  tokens,  viz. :  1.  That  his  name  was  H.  Cleutt :     Jlrt.l. 
2.  That  he  was  agent  for  the  managers  of  the  Maryland  Grand      CVm. 
State  Lottery  :  3.  That  the  quarters  of  tickets  which  the  defr.     v^-v^-w 
offered  to  Hammond,  signed   H.  Cleutt,  were  genuine  quarters  4  Pick.  177— 
of  tickets,   corresponding  with  the  numbers  in  quarters,  de- ^''^»  Common- 

•     J    •  i_     1     •      T>  ¥T  ij     .1      J   r^j  •  wealth©.  Wil- 

posited  m  a  bank  m  Boston.  Held,  the  deft  s.  assuming  a  g^^. 
false  name,  and  delivering  spurious  quarters  of  lottery  tickets 
to  Hammond  for  sale  on  commission,  with  a  declaratimi  the 
deft,  had  in  a  bank  the  genuine  corresponding  whole  tickets, 
were  false  pretences  within  the  said  act :  2.  Held,  also,  those 
facts  were  sufficient  evidence  of  an  intent  to  defraud  Hammond. 


CHAPTER  CCIV. 

COMPOUNDING  INFORMATIONS,  &c. 


^  2.  On  an  indictment  against  the  deft,  for  -compounding  a  Aht.  1. 
felony ;  taking  the  deft's.  note  for  one  hundred  dollars,  as  a    Con. 
consideration  for  not  prosecuting  the  larceny.     Held,  this  was  i^Maw.R, 
sufficient  to  constitute  the  compounding  of  a  felony.     The  note  monwcSSi' r. 
was  not  paid,  and  the  promissor's  executor   refused  to  pay   it,  Pease, 
hence  it  was  objected  by  Pease's  counsel  that  there  was  no 
valuable  consideration   for  the  supposed  compounding  of  tlio 
felony,  and  that  the  facts  alleged  and  proved  did  not  constitute 
the  offence  anciently  called  theft  bote.     The  chief  justice  ob- 
served Judge  Blackstone  said,  *  theft  bote  is  when  the  party 
robbed,  not  only  knows  the  felon,  but  also  takes  bis  goods  again, 
or  other  amends  upon  agreement  not  to  prosecute.'     The  chief 
justice  thought  that  the  taking  the  note  satisfied  the  terms  *  other 
amends,'*     For  the  deft,  it  was  said  the  note  was  not,  because  void 
in  law,  nothing  might  ever  be  received.   The  court  thought  there 
was  no  reason  for  this  nice  construction  of  the  words.     The 
note,  though  voidable,  was  in  fact  of  value  to  the  holder,  until  it 
was  avoided,  that  it  .might  never  be  disputed.     Indeed  it  woujd 
be  hazardous  ever  to  dispute  it ;  for  then  the  promisee  would  be 
released  from  his  engagement,  not  to  prosecute.     Further  the  gist 
of  the  offence,  is  the  concealment  of  the  crime,  and  abstaining 
from  prosecution,  to  the  detriment  of  the  public. 

<^  3.  The  indictment  charged  the  defts.  with  conspiring yo/s^/y  Art.  J. 
to  indict  A  B,  with  intent  to  extort  money,  and  the  jury  found     Con, 
them  guilty  of  conspiring  to  indict  with  that  intent,  but  noi  falsely.  ^  Bam.  & 
Held,  that  enough  of  the  indictment  was  found  to  enable  the  ^^^*  ^^' 
court  to  give  judgment.   The  King  v,  Hollingsberry  and  others. 
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Vol.  VII.      1°  n^*oy  of  ^^^  States,  oonspiracjr  ii  paniibed  bjr 
CH.3M.  law— «8 

,^.  3.         £i  A/locfe  Lttrndf  by  fine  not  exceeding  #M0y  and  i 
G^.      ment  not  exceeding  six  nxaitin,  common  bairatiyi  and 
the  same. 

Di  Am  Jenqr .   Coiuptrocy  to  indict  any  penoo,  or  to 
him  to  be  indicted ;  fine  not  exceeding  ^MO,  or  by  kwof  1884t 
solitary  confinement,  not  exceeding  six  moadHi  or  bothy  Isc 
howe?er  in  most  of  the  States,  tfabofienoe  b  punahed  by 
Art.  4.     mon  law. 
Can.  ^  6.  Jji  Penmylvrndoj  a  conspiracy  to  defraud  by  aaaauaaf 

false  pretences,  be.  is  punisbable  with  hard  labour  ante 
.  acts  of  April  5, 1790,  and  April  4,  1607.     And  an  ii    ~ 
charging  a  conspiracy  to  defraud  by  means  of  false  preieooes, 
and'false,  illegaJ,  and  unautborixed  writing,  in  die  ibrm  and  si- 
roilitude  of  bank  notes,  which  were  of  no  value,  and  purported 
to  have  been  promissory  notes,  and  to  hare  been  a^ned,  be 
a  Sm.  It  R.   and  stating  the  overt  act  to  consist  in  paaring  a  note,  pur- 
>Wf  ^^^  ^  porting  to  be  a  bank  note,  and  to  have  been  signed,  lie.  is 
wmmT'''"^  good.    It  is  not  necessary  in  such  case,  to  charge,  in  tbe  in* 
dictment,  the  actual  defirauding  of  ainr  person.    It  is  eno«g|h 
the  act  be  said  to  have  been  done  for  mpftrpoie  d"  defrandiag. 
Proof  of  any  overt  act  by  one  in  pursuance  of  a  conspiracy  vf 
several,  is  sufficient  to  convict  all  concerned,  id. 
Am.  0.  ^  9.  pfew  Tork  act  of  Nov.  5,  1816,  declaring,  that  any 

^^^'  person  convicted  of  challenging  another  to  fight  a  dud,  be. 

'  shall  be  incapable  of  holding,  or  being  elected  to,  any  post  of 
profit,  trust,  or  emolument,  civil  or  military,  under  tbe  State,'  is 
constitutional ;  and  a  conviction  and  judgment  of  disqualifica- 
tion under  tliis  act,  are  legal  and  valid.  Barker  v.  the  People, 
20  Johns.  R.  457,  affirmed  in  the  court  of  errors.  3  Cowen, 
686-709. 

^10.  A  challenge  to  fight  in  another  State,  delivered  in  SinUh 

Carolina,  is  within  the  act  against  duelling  :  2.  Where  the  deft. 

had  referred  A  to  the  bearer  of  a  letter,  as  a  person  authorized 

to  make  arrangements  in  respect  to  the  subject  of  tbe  letter, 

g^       ^       which  contained  expressions  equivalent  to  a  challenge.      Held, 

lor,  1  Const    ^^^^  evidence  of  conversations  between  A  and  the  bearer  of  tbe 

Rep.  107.       letter,  was  admissible. 

^11.  The  principal  who  sends  a  challenge,  or  fights  a  duel, 

is  embraced  in  the  act  of  1812:  2.  The  declarations  of  the 

second  are  admissible  against  the  principal :  3.  The  penalqr  of 

State  V.  Du-    the  act,  which  prohibits  the  ofiTender  from  holding  any  office  of 

pont,  a  Me      honor,  iic.  does  not  constitute  a  part  of  the  sentence  to  be  passed 

Copd,  3S4.       Q^  ^j^^  person  convicted. 

This  crime,  duellbg,  is  punished  in  most  of  the  States,  by 
statute  law — fiirther,  as 
/ft  Vermonij  killing  a  person  in  a  duel  is  death.     Sending  or 
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accepting  a  challeoge  to  fight  a  duel  is  fine  not  exceeding  $1000  Vol.  VII. 
nor  less  than  $50,  and  perpetual  exclusion  from  offices  of  honor  Ch.  204. 
or  profit  in  the  State.  Art.  6. 

hi  Rhode  Island^  thoush  death  does  not  ensue,  carried  pub-       c^f^, 
licly  in  a  cart  to  the  gallows,  with  a  rope  about  his  neck,  and     v^p.^..*^ 
setting  thereon  one  hour,  and   to  be  imprisoned   not  longer 
than  one  year,  or  either,  or  both. 

In  JVew  Jersey^  duelling,  giving  or  accepting  a  challenge,  carry- 
ing or  delivering  such  challenge,  engaging  in  and  fighting  a  duel, 
or  being  a  second,  whether  the  duel  takes  place  or  not,  or  shall 
be  any  way  concerned  in  aiding  or  encouraging,  fine  j^lOOO,  im- 
prisonment three  months,  and  forever  disqualified  holding  any 
office  in  the  State. 

.  In  Maryland^  killing  an  antagonist  or  wounding  him  in  a  duel, 
so  that  he  shall  die  thereof  within  a  year  and  a  day,  and  aiding 
and  abetting,  penitentiary,  not  less  than  five  nor  more  than 
eighteen  years.  Art.  J 1 . 

^  9.  Extortion  by  a  justice  of  the  peace.     A  deft,,  sum-    Con. 
raoned,  appeared  before  the  justice  two  hours;  pit.  did  not  The  People  v. 
appear,  when  the  justice  told  the  deft,  he  must  tax  the  ph.  c^JjlJn^wi— 
with  costs ;  deft,  departed ;  afterwards  the  justice  adjourned  664. 
the  cause  to  another  day,  and  gave  judgment,  as  on  the  sum- 
mons, for  $2  or  $4  costs.     The  deft,  paid  to  the  justice  the 
amount^  of  the  note  sued,  and  the  justice  demanded  the  costs, 
which  the  deft,  refused  to  pay  in  full,  but  paid  twelve  and  a 
half  cents  to  the  justice.     Held,   this  was  the  extortion  in 
the  justice,  for  which  he  was  indictable  and  punishable,  crimi- 
nally :  2.  The  motives  of  the  justice,  as  whether  corrupt,  or 
whether  he  acted  through  a  mistake  of  the  law,  were  proper 
questions  for  the  jury.     Extortion,  defined,  not  necessary  to 
state  in  the  indictment  the  justice  took  the  money  as  fees,  or 
to  his  own  use,  he  took  it  for  his  judgment.  Art.  12. 

^  1  eon.  The  possession  of  my  tenant  at  will,  is  not  my    Qon. 
possession  so  as  to  enable  me  to  maintain  forcible  entry  and  8  Pick.  R.  84, 
detainer  against  a  stranger  for  expelling  my  tenant  at  will.  ^^^JJ^'JJJ'***'- 
And  where  a  writ  of  restitution  has  been  executed  and  the  ^'  ^^^ 
proceedings  quashed  on  certiorari^  the  supreme  judicial  court 
has  power  to  award  a  writ  of  restitution.    Not  necessary  in  the 
indictment,  to  allege  seisin  in  the  locus  in  quo.     Is  part  of  tlie 
common  law  of  Maine.     Forcible  entry  into  a  dwellinghouse, 
is  indictable  at  common  law,  though  the  force  is  alleged  to  be 
vi  et  armis  only  in  the  formal  manner.     See  ch.  11,  a.  9,  the 
authorities.     1  Greenl.  22-27.     6  Pick.  2,  ch.  7. 

§  3  con.  Forcible  entry  and  forcible  detainer,  are  distinct 
offences.  Deft,  may  be  convicted  of  one  and  acquitted  of 
the  other,  though  charged  in  the  same  indictment ;  so  if  one 
be-  tec  out  defectively,  and  the  other  correctly,  oo  this  be  may 
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Vol.  Vll.  Ije  convicted  :  2.  There  may  be  a  forcible  detainer,  though 

Ch.  204.  the  entry  be  peaceable  ;  and  it  is  sufficient  if  it  appears  on  the 

Art.  12.    indiclment,  that  the  aggrieved  party  was  forcibly  kept  out  of 

Con*      possession.     On  this  subject  the  English  statutes  are  generally 

v.^-^^-.^/     adopted  in  practice,  or  enacted  in  substance,  'in  the  several 

States.     Commonwealth  v.  Rogers,  1  Serg.  &  R.  124. 

<^  25.  From  the  evidence  of  forcible  detainer,  the  jury  may 

^^1}  ^^  ''^^^^'  find  the  deft,  guilty  of  forcible  entry.     Though  the  entry  may 

489.^^      ^^    have  been  surreptitiously  obtained,  yet  if  continued  with  force, 

it  will  be  regarded  as  forcible.     State  v,  Burt,  id.  - 

§  2G.  Justices  of  the  pence  in  South  Carolina  have  juris- 
diction, in  cases  of  forcible  entry  and  detainer^  grounded  on 
British  statutes,  expressly,  made  of  force  in  that  State.  State 
V.  Huntington,  Const.  Rep.  Tr.  Ed.  315  :  see  statutes  made 
in  force  there  in  1712,  ch.  19G. 

§  27.  An  indictment  lies  for  a  forcible  entry  and  detainer, 
against  a  third  person  who  intrudes  himself  on  the  land,  or 
enters  after  judgment  against  a  former  intruder ;  and  the  sher- 
iff, who  has  the  writ  of  restitution,  may  lawfully  turn  lam  out 
2  Bay,  355.  of  possession,  as  well  us  he  might  have  ^lone  the  original  in- 
truder, had  he  found  him  in  possession  of  the  premises. 

§  28.  When  a  person  against  whom  an  indictment  has  been 
found  for  a  forcible  entry,  traverses  the  force,  a  writ  of  resti- 
tution will  not  be  granted  till  the  question  of  force  is  tried ; 
but  the  deft,  will  not,  as  a  matter  of  course,  be  allowed  a  term, 
2  Nott  &  Mc  as  in  other  misdemeanors.     Though  these  cases  in  Carolina 
Cord,  121.       ^ygj.g  (jeciJed  o,^  British  statute,  there  expressly  adopted,  yet 
they  apply,  generally,  in  the  other  States,  because  \n  them, 
generally,  they  have  so  adopted  those  statutes,  or  in  practice, 
or  have  enacted  them  into  American  statutes,  verhaiim^  or  al- 
ways in  substance,  where  not  verbatim. 
Art.  14.  §  16  con.  See  an  important  case  of  this  kind,  ch.  218,  a. 

Con,    "      2,  s.  26  con.,  of  Ravara,  the  consul  of  Genoa,  indicted  and 
punished  at  common  law,  in  a  federal  court. 


CHAPTER  CCV. 

FORSTALLING,  ENGROSSING,  MONOPOLIES.  AND  REGRATJNG. 

Art.  G.  These  branches  of  the  law,  however  necessary  and  valuable 

Con,  in  themselves,  have  almost  ceased  to  be  put  in  execution,  even 

in  England  ;  of  course  we  find  little  or  nothing  of  late  years 
on  the  subject ;  yet  one  would  think  on  reading  the  case  of 
the  King  v.  Waddington,  before  stated,  and  decided  in  the 
nineteenth  century,  there  must  every  year  be  occasions  for 
putting  these  laws  in  force,  in  both  countries.     A  case  held  to 
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be  an  offence  at  common  law,  in  England.     In  this  case,  Vol.  VII. 
which  occupies  twenCytbree  pages,  in  the  first  volume  of  East's  Cb.  205. 
Reports,  it  was  contended  for  the  deft,  that  even  before  the   .  Ari.^  6. 
12  George  3,  ch.  71,  the  facts  charged   against  the  deft,  never       Com. 
constituted  any  offence,  but  if  they  did,  the  offences  stated  in 
each  count,  and  all  other  such  ejusdem  generisj  were  done 
away  by  that  statute,  which  went  to  repeal  not  merely  the 
particular  acts  of  parliament  therein  enumerated,  but  the  whole 
system  of  laws  respecting  forestalling,  regrating,  and  engrossing. 
Also  in  this  case  near  all  the  old  statutes  and  decisions  on  these 
subjects  were  cited.     The  opinion  of  the  court  was  given  at 
great  length,  and  concluded  thus :  '  The  court,  having  taken 
into  consideration  riie  nature  and  extent  of  the  offence,  and 
the  time  at  which  it  was  committed,  when  a  punishment  is  pe-  ^ 
culiarly  called  for,  that  may  operate  as  an  example  to  prevent 
others  committing  the  like  crime,  which  so  materially  concerns 
all  classes  of  men,  at  the  same  time  having  respect  to  the  im- 
prisonment the  deft,  has  already  suffered,  do  order  and  adjudge 
that  he  pay  to  the  King  a  fine  of  £500,  and  be  further  impris- 
oned in  the  prison  of  this  court  for  one  month,  and  until  that 
fine  is  paid.'    It  was  also  contended  for  the  deft,  that  engross- 
ing was  confined  to  victuals,  and  that  it  had  formerly  been 
decided    that   hops  were  not  victuals.     The  court  said  that 
decision  was  made  when  hops  were  considered  noxious  weeds. 
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^  6.  The  deft,  was  indicted  for  keeping  and  suffering  to  be  Art.  2. 
kept  in  a  certain  yard  by  him  '  actually  occupied,'  a  ninepins    Con. 
alley,  for  his  proper  gain,  contrary  to  stat.  1798,  ch.  20,  s.  2.1  Piclc.  R.887, 
Evidence  a  shed  kept  for  playing  ninepins  contiguous  to  a  pas-  Commonw'Wi. 
sage  way  between  that  shed  and  the  deft's.  store.     The  shed 
was  not  kept  by  him ;  he  lived  at  some  distance  from  it,  but 
by  one  Covill,  who  hired  it  of  the  deft,  and  paid  him  $4  a 
week  for  the  use  of  it,  and  of  a  room  C.  lived  in.    Many  per- 
sons resorted  to  the  shed  to  play  for  money,  and  paid  C.  for 
the  use  of  the  bowling  alley.     Held,  the  facts  did  not  show 
an  actual  occupying,  within  the  act.     Deft,  discharged. 

^  7.  Held-,  that  keeping  a  common  gaming  house,  and  fori  Bam.  itCret. 
lucre  and  gain,  unlawfully  causing  and  procuring  divers  idle  ^* 
and  evil  disposed  persons  to  frequent  and  come  to  play  together 
at  a  game  at  cards,  called  '  Rouge  et  JVoir,^  and  permitting 
the  said  idle  and  evil  disposed  persons  to  remain  playifig  at 
the  said  game,  for  divers  large  and  excessive  sums  of  money, 

VOL.  IX,  81 
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Vol.  VII.  is  ^^  indictable  ofience  at  common  law :  2.  It  seems  that  an 
Ch.  ^06.  indictment  would  be  good,  merely  charging  the  deft,   witit 
Jiri.  2.    keeping  a  common  gaming  house.     Rex  v,  Rogier,  be. 

Con.  ^  8.  A  still  house  or  distillery,  is  such  an  *  out  bouse '  as 

v,^p^^,..«^     is  contemplated  by  the  act  of  1816,  prohibiting  gaming.    2 
McCord,  238. 
Art.  3.  §  6*  Innkeepers   entertaining   tovm^s  people  an  Sunday. 

Con.  Indictment  on  Mass.  statutes,  1791,  ch.  58,  s.  3,  enacting  that 

no  innholder,  &c.,  shall  entertain  any  persons,  &c.,  not  being 
travellers,   strangers,  or  lodgers,  Sic,  on  the  Lord's  Day, 
(Lord's  Day  act,  March  8,  1792,)  on  penalty  10s.  each  per- 
son so  entertained.     Deft,  was  indicted  on  this  clause.    Held, 
the  indictoient  must  state  the  exact  number  of  persons  enter- 
^   tatned,  and  negative  their  being  travellers,  strangers,  or  bdgers, 
according  to  the  well  known  rules  stated  ch.  196,  a.  B,  and 
authorities  there  cited,  also,  5  Co.  35  ;  1  Vent.  272-329 ;  4 
Burr.  2455 ;  2  Chitty's  Cr.  Laws,  20-26 ;  3  p.  672 ;  10 
Mod.  335;  1  East^s  R.  643;  1  Burr.  148;  1  East's  P.  C. 
166  ;  1  Stra.  637  ;  2  Ld.  Ray.  1410 ;  2  Hal.  P.  C.  182 ;  3 
Pick.  R.  139,  Commonwealth  v.  Maxwell. 
2  Nott  &  Mc       ^  '7*  A  person  who  sells  liquors  to  a  negro  without  license, 
Cord,  280-288.  may  be  indicted  and  convicted  under  the  act  of  1764,  (or  re- 
tailing without  a  license,  and  under  the  act  of  1817,  for  blad- 
ing with  a  negro  without  a  ticket,  for  the  same  act  of  selling. 
Slate  V.  Sod-      §  8.  A  person  wbo  sells  liquor  to  a  negro  without  license, 
nerkali,2Nottmay  be  convicted  under  the  act  of  1784,  for  retailing  with- 
a^cCord,     Qy^  ^  license,  and  under  the  act  of  1817,  for  trading  with  a 

negro  without  a  ticket,  both  for  the  same  act  of  selling. 

Art.  4.  §  ^  ^o^*  '^'i^  indictment  charged  thiat  the  deft,  was  a  com- 

Con.  ^^^f  gross  and  notorious  drunkard,  and  that  he,  on  divers 

State  V.  Wtik-  days  and  times,  got  grossly  drunk,  without  cfaargifig  the  offence 

e^2  Murph.  ^qs  open  and  exposed  to  public  view,  so  as  to  become  a  nu- 

sance.     Judgment  arrested  after  a  verdict  of  guilty. 
Art.  7.  ^  ^  ^^^'  O^ber  offences  in  inns,  &c.     Grftat  prosecuted 

Con.  South,  an  innholder,  to  recover  the  penalty  given  by  the  seven- 
teenth section  of  the  act  concerning  inns  and  taverns,  Rev. 
Law,  284,  for  taking  more  than  the  legal  rate  for  a  breakfast, 
and  Grant  filed  his  demand,  and  otherwise  stated  bow  it  arose, 
and  how  the  penalty  was  incurred.  Held,  the  state  of  the 
demand  must  set  out  what  the  lawful  rate  was,  and  what  the 
complainant  paid,  both  omitted.  It  seems  he  paid  the  wife  of 
the  innkeeper  less  than  fifty  cents  ;  but  made  out  his  account 
and  charged  him  that  sura,  and  caused  him  to  be  arrested  on 
a  justice's  warrant  imd  carried  before  him,  and  fined  ^4,  the 
penalty  in  the  act ;  also  charged  cosu  of  auit,  $4^.  Judg- 
ment reversed  in  the  Supreme  eourt,  for  the  defects  elated 
above.  South  v.  Grant,  2  Halsted's  Rep.  26-27,  A.©.  |«23. 
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Vm..  VU. 
CHAPTER  CXJVII.  CH.aQ7. 

U.  Indictment  for  a  libel  in  a  Rhode  Island  newspaper  ^^^^^^1 
oth  in  the  counQr  of  Bristol,  in  Massachusetts,  Feb.  S0,22i,Gonmwii» 
1822.     This  paper  usually  drcolated  in  said  county,  and  in  it  wealth  v. 
the  paper  containing  the  libel  was  actually  received  and  circu*  ®l^<*^- 
lated.     Good  evidence  of  publication  in  that  county,  like  Rex 
fi.  Burdett,  4  B.  b  A.  95. 

%  5.   The  general  intendment  of  the  law  is  that  a  libel  is  of 
a  malicious  character,  and  it  is  for  the  deft,  to  shew  he  published 
it  with  good  motives  and  JustiBable  ends,  and  do  this  in  the 
manner  the  law  directs,     it  is  immaterial  to  the  character  of  a  cbmmoii- 
libel,  OB  a  pMic  offence^  whether  the  matter  of  it  be  true  or  false,  wealth  v. 
Ako,  Clep^  case.     The  provision  in  the  constitution,  sectrringp'*^'^^*"' 
the  liberty  of  the  press,  was  intended  to  prevent  any  previous  re- 
straints upon  publications,  and  not  to  a^ct  prosecutions  for  the 
abuse  of  such  liberty.    As  to  the  truth,  see  Rex  v.  Wright,  ch. 
207,  a,  2,  s.  4  ;  ch.  218,  a.  2,  s.  15 ;  Lake  v.  King,  ch.  43,  a. 
4,  s.  1 1 ;  a,  7,  s.  8, 20 ;  Thorn  o.  Blanchard,  ch.  63,  a.  7,  s.  15, 
and  other  cases  in  this  ehapter ;  eh.  63,  and  ch.  218. 

^  6.  An  indictment  for  a  libel  -charged  the  deft,  with  sa3rin|  Walah  v. 
that  the  prosecutor  was  *  worse  that  the  lowest  vagabonds,'  and  ^^*^^^ 
the  words  proved  were  *  worse  than  the  lowest  vagabonds.'     A 
new  trial  was  granted. 

§  7.  To  publish  the  proceedings  of  a  court  of  justice  is  not  8t«t8f».  L6^r#» 
an  indictable  offence  unless  intended,  thereby,  to  publish  slan-  gpS^^ir!^^ 
derous  charges,  and  to  gratify  a  malicious  purpose,  in  which 
case  it  would  be  libellous  though  true.     On  an  indictment  for  a  p.  sos. 
libel,  the  truth  of  the  word  cannot  be  eiven  in  cadence  ;  and  3 
Pick.  304  'y  Mass.  Act,  March,  1827,  bow  qualified. 

^  7.  Indictment  for  publishing  an  (Ascene  libel.  It  is  suffi- 
cient to  give  a  general  description  of  the  libel,  and  to  aver  its 
evil  tendency.  Several  counts ;  one  is  good,  a  general  verdict 
is  applied  to  that.  7. 

Mass.  Statute,  March,  1827,  allows  the  truth  to  be  ^ven  in 
evidence  in  all  prosecutions  for  libels,  but  with  a  protmo  that 
such  evidence  should  not  be  a  justification,  unless  made  to  ap- 
pear, on  the  trial,  that  the  matter  charged  as  libelous,  vrfis  pun- 
fished  with  good  motives,  and  for  justifiable  ends. 
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Vol.  VII. 

Ch.  208.  CHAPTER  CCVIU. 

•^^'  ^'  NUSANCE,  BONFIRES,  &c. 

^"^•v^^^  §  1.  Indictment  for  not  repairing  a  part  of  a  causeway  al- 
2M8^Uie*^  leged  to  be  a  public  highway^  across  Hampton  Marsh.  A  noUe 
state  V.  the  prosequi  entered.  Held,  1.  The  legislature  has  power  to  per- 
Town  of  init  a  turnpike  corporation  to  lay  out  their  road  on  an  ancient 
Hampton.  highway  :  2.  If  this  be  done,  the  town  ceases  to  be  liable  to 
repair  where  so  laid  out,  and  the  legislarure  can  discontinue  a 
highway. 

^  2.  In  an  indictment  for  not  repairing  a  highway,  it  is  not 
necessary  to  state  the  termini :  2.  The  uses  of  a  way  twentyseren 
years,  by  the  inhabitants  of  a  town  where  it  lies,  and  of  adjcMn- 
ing  towns,  is  not  sufficient  to  establish  it  on  the  presumption  of 
an  ancient  laying  out  or  grant :  3.  If  used  by  other  towns  also, 
than  that  in  which  it  lies,  it  is  to  be  described  as  a  public  way, 
not  as  a  private  town  way:   2  Pick.  R.  51  to  64,  Common- 
wealth V.  the  Inhabitants  of  Newbury :   cited  1 1   East.  376 ; 
5  Taunt.  126  ;  2  Stra.  1004 ;  1  H.  B.  351 :  see  a.  10,  s.  23, 
ch.  79  ;  12  Johns.  R.  222 ;   5  Mass  R.  130 :  8  East.  264 ;  2 
Saund.  by  Wms.  175;   3  Smith's  R.  216;   4  Bam.  &  Aid. 
579  ;  2  do.  662  :  1  Price,  248  ;  3  Taun.  99 ;  5  D.  b  E.  269 ; 
3  East.  294 ;  1  Bos.  &  P.  400 ;  13  Johns.  R.  495  ;  14  Mass. 
R.  49  :  mostly  as  to  presuming  a  grant,  &c. 
8  Pick.  327—     §  3.  Indictment  for  not  repairing  an  ancient  highway,  included 
830,  Common,  in  the  turnpike  road  in  Roxbury.     Decided,  the  corporation 
Worcester      '^^^  bound  to  repair  it,  as  it  took  toll  therefor,  though  not  all  four 
Turn.  Corpo-  rods  Wide ;    and  if  the  town  had  repaired,  many  years,  and 
ration.  agreed  with  the  corporation  to  repair,  this  was  an  affiur  between 

themselves  only.     It  was  located  by  a  committee  q{  the  legis- 
lature, and  accepted  by  it. 
3  Pick.  408—     ^  4.  Indictment  for  a  nusance  in  erecting  a  fence  on  an  an- 
^'a'lS^r™"'*"  ^^®"^  townway  in  Chelsea.    Held,  a  town  may  acquire  a  right  of 
Low.  way  bv  grant,  and  exclusive  uninterrupted  user  by  the  inhabi- 

tants Xov  twenty  years  unexplained^  is  evidence  of  a  grant ;  but 
such  way  \s  a  private  way,  and  a  nusance  on  it  is.not  indictable: 
2.  A  public  town  way  can  be  established  only  in  the  mode  pre- 
scribed hy  statute  1788,  ch.  67,  and  a  record  thereof,  cannot, 
as  it  seems,  be  presumed  from  a  user,  for  any  length  of  time. 
The  town  may  have  a  way  by  grant  proved  or  presumed,  but 
it  will  be  a  private  way,  for  its  inhabitants  only,  nor  will  they 
be  bound  to  repair.  ' 

Art.  9.         §  '^'  Cases  of  indictments  on   the  statute   1825,  ch.  184. 
Can.        Printers  liable,  &c. :  so  a  signboard  erected  before  the  act  was 
3Ci  Pick.  41, 42,  passed,  if  continued  afterwards,  is  a  new  advertisement,  by 
X^fi.  which  the  penalty  of  the  act  is  incurred.     In  an  information 
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thereon  for  advertising  lottery  tickets,  it  is  not  necessary  to  allege  Vol.  VIL 
by  name,  nor  on  the  trial,  to  prove  by  name,  what  kind  of  lottery   Ch.  208. 
tickets  the  deft,  advertised,  nor  that  they  were  advertised  as     ^rt.  9. 
being  for  sale  within  the  coiipty  in  which  the  information  is  filed.       Can^ 
p.  42.  f  v^s/-:^/ 

If  the  pit.,  in  an  action  of  the  case,  be  charged  with  in-^x.  if. 
tending  to  sell  unwholesome  provisions,  (meat)  he  must,   to       Con.' 

Erove  an  injury  to  his  reputation  aver,  the  deft,  stated,  the  pit.  x  Pick.  R.  624 
new  the  meat  to  be  unwholesome.  '  —627. 

§  16  con.  This  was  an  indictment  for  creating  a  nuisance  by  ^^^  12. 
erecting  a  dam  across  Connecticut  river,  between  Northampton    Con. 
and  South  Hadley.     Stated,  the  river  there  was  a  public  river,  6  Pick.  199— 
&c.    Held,  1.  Rivers  are  navigable  as  far  as  the  tide  ebbs  and206>  Common- 
flows,  and  no  farther:  2.  In  a  navigable  river,  the  right  of  flsh-^^|^|Q^* 
ing  is  common  to  all  the  subjects,  ujoder  such  restraints  as  the 
government  may  impose  :   3.  in  a  river  not  navigable,  the  pro- 
prietor of  the  adjoining  land  has  an  exclusive  right  of  fishery  in 
front  of  it,  to  the  thread  of  the  river,  except  so  for  as  this  right 
has  been  qualified  by  legislative  regulations.     But  this  right  is 
limited  to  the  making  of  fish,  and  does  not  carry  with  it  a  right 
to  prevent  the  passage  of  fish  to  lakes  and  ponds,  to  muhiply 
their  species  :  4.  An  indictment  at  common  law  does  not  lie  for 
a  nusance,  in  obstructing  the  passage  of  fish,  by  a  dam  built 
across  a  river  not  navigable,  but  only  on  statute  law  :    5.  The 
public  has  an  easement  for  passing  in  boats,  &c.,  in  rivers,  which, 
though  not  classed  with  navigable  rivers,  are,  in  fact,  navigable 
above  the  flow  and  ebb  of  the  tide.     See  Rivers,  ch.  68,  Nu- 
sances,  inc.  ch,  74,  and  the  cases  therein  cited. 

^  20  con.  A  court  of  equity  will  not  correct  abuses  merely  8  Rand,  63-(M». 
public — does  not  interfere  to  prevent  pvhlic  nusances^  unless  the 
party  asking  its  aid,  can  show  some  private  injury  is  actually 
sustained,  or  justly  apprehended  by  him.  An  irgunction  had 
issued  to  prevent  digging  down  a  street,  which  digging  the 
complainant  said  was  to  his  private  injury.  The  supreme 
court  of  appeals  thought  it  was  not;  Decree  of  injunction  re- 
versed, and  the  bill  dismissed. 

§  22.  JSTusances  of  necessity.  A  person  may,  1.  Lay  wood 
in  a  street,  in  order  to  carry  it  into  his  house,  to  lie  there  a 
reasonable  time :  2.  So  stones,  brick,  sand,  and  other  materials 
for  building,  provided  it  be  done  in  the  most  convenient  man- 
ner :  3.  So  a  merchant,  his  goods,  in  order  to  remove  them  to  Common' 
his  store  in  suitable  time — but  not  to  sell  them.  An  auctioneer '^••^•ij^ 
is  on  the  same  footing  at  "Common  law.  ^  r/21T-!£. 

^  23.  Injunction  to  stay^  prevent^  and  to  remove  nusances. 
Chancery's  power  to  issue  them  '  is  founded  on  the  right  to  re- 
strain the  erection  or  exercise  of  that,  from  which,  irreparable 
damage  to   individuals,  or  great  public   injury  would  ensue.' 
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Vol.  VII.  Eden,  157,  cites  3  Atk.  751.     A  probtbitioii  bjat  commoo 

Cu.  208.  law,  to  restrain  public  nusances ;  but  to  jnstify  this,  or  ao  iiH 

Art.  12.    junction,  there  must  be  some  special  circunastaaces  in  the 

Can.      case.     Among  other  nusances  ;in  harbours,  are  mendoDed,  the 

s^^^^y"^^    straitening  of  the  port  by  building  too  far  into  the  water ;  '  but 

1  Mod.  76.      this  is  not,  ipso  factOj  a  nosance,  unless  it  be  a  damage  to  die 

16  Eut.^94,    port  and  navigation :  in  these  cases,  therefore,  it  is  a  questioo  of 

lact  to  be  found  by  a  jury,  whether  ^e  building  be  a  nnsanee 

or  not.    Where  the  building  is  below  the  high  water  mark,  it  is 

a  purpresturCi  but  not  necessarily  a  nusance. 

Every  common  trespass  is  not  a  foundation  for  an  in^vneiianj 

where  only  contingent  and  temporary :   but  if  it  contmies  so 

long  as  to  become  a  nusance,  the  court  interferes,  and  will  grant 

an  injunction.    The  ordinary  instance  of  this  jurisdietioo,  is, 

where  the  court  interfereftito  restrain  a  party  fix>m  boilding  so 

near  the  pit's,  house,  as  to  darken  his  windows,  when  ancieiic 

16  Ves.  388 ;   lights :  and  the  act  is  in  violation  of  some  agreement,  expressed 

Ed^^^iss^'    or  implied :  nor  is  every  diminution  in  the  value  of  the  property 

'  or  premises,  a  sround  for  chancery  to  interpose;  nor  every 

species  of  mischief  on  which  an  action  on  the  case  lies.    The 

ground  is  some  material  injury  to  the  neighbour^  dwelKn^iense, 

I  £j^Q  ^^.  J  which  requires,  on  equitable  principles,  chancery  to  isterpoie, 

Dick.'  164.'      to  prevent,  as  well  as  to  remedy  the  evil. 

Art.  17.       ^  ^*  Deft,  was  indicted  on  Massachusetts  statute  1820,  ch. 

Con.        ^^9  s*  1»  for  peddling  goods  not  of  the  produce  or  roanofaeture 

of  the  United  States.     Held,  the  government  niusi  prove  tbe 

goods  were  of  foreign  produce  or  manufecture.    Commonwealth 

V.  Samuel,  2  Pick.  R.  103. 


CHAPTER  CCIX. 

PRISONS,  BREACH  OF,  kc 


Art.  4.  §  8.  Tlie  People  t.  Ross,  12  Johns.  389.     Where  A,  con- 

Con,  fined  in  prison,  attemptSto  escape  by  breaking  it,  in  consequence 

In'^hdch  ^^ wh^c'jj  Bj  another  prisoner  escapes,  A  is  guilty  of  an  ofience 
29. '  '    '     '  within  the  20th  section  of  the  act  declaring  the  punishment  of 

crimes. 
Art.  5.  §  7.  Indictment  on  Massachusetts  statute  1788,  ch.'  65,  s.  6, 

Con.  for  pound  breach,  and  held,  the  illegality  of  the  distress  cannot 

5  Pick.  514— be  shown  in  defence,  and  pound  breach,  or  delivering  creatures 
Wj^Common-  f^^  jj,g  pound,  is  extended  to  creatures  going  at  large,  and  im- 
Betle,  Jr.  pounded  on  statute  1799,  ch.  61.  The  town  voted,  neat  cattle 
should  not  go  at  large.  The  objection  was,  the  eight  cows  im- 
pounded, were  turned  out  of  a  field  by  its  owner,  into  the  high- 
way, where  the  field  driver  and  pound  keeper  took  them.  Ad- 
judged he  took  them  at  large. 
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CHAPTER  CCX.  Ch.310. 

PEWFURY  AND  SUBORNATION  OF  PERJURY.  Art.  ^. 

^  9.  lodicunent  for  verjmrjf.  Alleged,  tiuit  on  tbe  trial  of  an 
jndictnient  against  J.  H.,  tbe  deft,  wickedly  devising  and  iiMend- 
iog  to  injure  and  aggrieve  the  said  J.  H.,  and  to  cause  bim  to 
be  wrongfully  convicted,  did,  at  said  trial,  of  tbe  said  indictment, 
appear  as  a  witness,  and  was  tben  and  tbere  sworn,  &c.,  and 
tben  and  there,  falseh  and  mdlicioHtly  gave  fal§e  testimony 
against  the  said  J.  H.,  oic.,  by  falsely  deposing,  eic,,  and  so  the 
jarors  say,  that  tbe  deft,  committed  wilful  and  corrupt  perjury, 
fa  arrest  of  judgment,  held,  this  count  was  bad,  for  not  alleging 
the  deft,  toilful^  or  comq^ily  swore  falsely. 

Anotber  count  alleged,  that  at  the  trial  of  J.  H.,  he  was  found 
^Ity,  'by  means  of  false  and  material  testimony  of  tbe  deft.,  in 
ifbe  first  count  mentioned.'  That  tbe  deft,  knowingly,  ialsely, 
wilfully,  and  corrupdy,  made  affidavit,  that  the  evidence  given 
hy  him  at  the  trial  of  J.  H.  was  true ;  '  whereas,  it  was  false  in 
Hhe  particulars,  in  the  £rst  count  assigned  and  set  forth.'  Held, 
•this  count  was  alw  bad,  as  it  should  have  averred  distinctly,  the 
deft,  was  sworn  as  a  witness,  and  deposed  to  certain  facts,  at 
the  trial  of  J.  H.,  instead  of  leaving  it  to  be  taken  by  intend- 
ment. Rule,  nisi  for  a  new  trial,  made  absolute.  Abbot,  C.  6  Barn.  & 
J.,  *  every  definition  of  perjury  is  swearing  wUJully  ^nd  corrupt-^^'  246-260, 
/y,  that  which  is  false.'  Stevens. 

§  3.  In  case  of  piracy,  tbe  civil  remedy  is  not  merged  in  the  ^^t,  5, 
criminal  ofiTence,  the  property  of  the  party  robbed  is  not  di-    £f^^ 
vested  by  the  piratical  capture.     So  was  the  law  even  in  the 
time  of  Croke  and  Ventris :  and  as  he  may  recover  his  property, 
it  seems  he  may  recover  the  value  of  it  from  the  goods  of  the  ^^  wheat 
offender,  within  Teadi  of  the  admiralty.    Even  at  common  la\v,475-*4af, 
auch  mereer  was  confined  to  felonies,  and  by  that  law,  piracy  Manroe,  fce. 
was  no  felony.  ,,j,  g,,^^  ^^ 

%  1.  See  index.  Slavery ;  especially  ch.  196,  a.  8,  &c.  In-  Art.  10. 
dictment  under  the  slave  trade  act  of  April  20,  1818,  ch.  373,  Qq^^ 
was  against  the  owner  of  the  ship.  The  indictment  charged, 
that  tbe  deft.,  Gooding,  being  a  citiaen  of  the  United  Sutes, 
after  passmg  the  act,  be.  to  wit,  on  ^  at  the  district  of 
Maryland,  did  fit  out  for  himself,  as  owner,  in  the  port  of  B, 
within  the  jurisdiction  of  the  United  States,  and  within  the  juris- 
diction of  this  court,  a  certain  vessel,  called  the  General  Win- 
der, with  inteol  to  employ  the  said  vessel,  the  General  WimJer, 
in  procuring  negroes  from  a  foreign  country,  to  wit,  from  the 
continent  of  Africa,  to  be  transported  to  another  place,  to  wit, 
to  the  Island  of  Ci^a,  in  the  West  Indies,  to  <be  sold  as  slaves, 
contrary  to  the  true  intent  aad  meaning  of  the  act  of  congress, 
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VoL.  VII.  in  such  case  made  and  provided,  to  the  evil  example  of  others, 
Ch.  210.  in  like  case  offending,  and  against  the  peace,  government,  and 
Art.  10.    dignity  of  the  said  United  States ;  six  other  counts.     Held,  1. 
Con.      Testimony  of  the  master's  declaration  being  a  part  of  the  res 
s^^-s/^^^   gcstttj  connected  with  acts  in  furtherance  of  the  voyage,  and 
within  tlie  scope  of  his  authority,  as  agent  of  the  owner  in  the 
conduct  of  the  guilty  enterprize,  was  admissible  in  evidence, 
against  the  owner,  on  said  indictment :  2.  Evidence  admissible, 
the  owner  authorized,  and  by  his  agents,  superintended  the  fit- 
ment, without  being  personally  present:    3.  Not  essential  to 
constitute  a  fitting  out,  that  every  equipment  necessary  for  a 
slave  voyage,  or   any  equipment  peculiarly  adapted  to  such 
voyage,  should  be  taken  on  board.     It  is  sufficient,  if  the  vessel 
be  actually  fitted  out  with  intent  to  be  emptoyed  in  the  slave 
trade  :  4.  Not  necessary  to  specify  the  parnculars  of  the  fitting 
United  States  Out ;  enough  to  lay  the  offence  in  the  words  of  the  act :  5.  Not 
V.  Gooding,  12  necessarv  there  be  a  principal  ofifender,  aided  by  the  deft. :  all 

Wheat.  460—  •     •     i        l  ^  j       /:     o  ^  ^ 

480*  9  Wheat  ^^^  principals  who  are  concerned  :  6.  But  necessary  to  aver, 
381,' 391,  409;  the  vesscl  was  built,  fitted  out,  &c.,  or  caused  to  sail,  or  be  sent 
183^11  wii^  ^^^y*  ^^*!^  ^^  yumrfic^ion  of  the  United  Stata :  7.  Fitted 
413*,  Slave  ^  ^^^  ^'9  ^^^  intent  to  employy  fyc. :  8.  In  criminal  proceed- 
Trade  cases,    ings,  the  onui  probandi  rests  on  the  prosecutor,  generally. 


CHAPTER  CCXI. 

RIOTS,  &c. 


Art.  1 .  §  5.  A  negro  slave  may  commit  a  riot  with  two  white  persons : 

Con. '        ^  ^^  Cord,  462  :  2.  Three,  or  more  persons  assembled  for  the 

State  v.*Ck)ie,  purpose  of  patrolling,  may,  by  their  conduct,  be  guilty  of  a  riot : 

&c.,  2  Mc       nor  can  a  captain  of  a  beat  company,  mftke  himself  captain  of 

Cord,  117.  ^  patrole :  3.  Patrollers  may  be  indicted  for  a  riot,  at  common 
law,  in  beating  negroes,  inter  ci/ta,  though  by  the  statute,  a 

id.  specific  penalty  is  imposed  for  the  o^nce  of  beating  negroes. 

Art.  3.  §  3.  Revolt  in  a  skip  at  a  forei^  port.    This  was  an  in- 

Con,  dictment  for  an  endeavour  to  commit  a  revolt  on  the  high  seas, 

3  Mason,  475,  on  board  the  brig  Prudent,  Ellis,  master.     The  indictment  was 

Keefe*  ^^***  ®"  ^^*  section  of  the  act  of  congress,  of  April  30, 17W,  ch.  9. 
Held,  an  ofiTence,  though  committed  in  a  foreign  port :  nor  is  k 
necessary  to  prove  it  committed  on  the  high  seas  :  enough  to 
prove  it  committed  in  such  port.  Cited  3  Wheaton,  387 ; 
5  do.  76-103 ;  1  Mason's  R.  147^43,  United  States  «. 
Hamilton. 

Art.  4.  §  11.  Dismissing  schoolmasters..    The  superintending  school 

Con.  committee  have  no  power  to  dismiss,  unless  rorbne  of  tm.cau9es 

8  Oreeni.  450-  mentioned  in  the  statute  of  1821,  ch.  117,  and  this  roust  be  by 

458. 
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writiog  under  their  bands,  especially  assigning  the  cause  of  dis-  Vol.  VII. 
missal.     Decided  in  his  action,  for  his  salary  accrued  after  his  Ch.  211. 
attempted  dismission.     The  third  section  of  the  law  provides,     Jiri.  4. 
'  the  said  committee,  shall  have  power  to  dismiss  any  school-       Can. 
master  or  mistress,  who  shall  be  found  incapable  or  unfit,  to 
teach  any  school,  notwithstanding  tlieir  having  procured  the 
requisite  ceitificate.'     As  this  is  a  power  given  to  one  party 
only,  to  vacate  a  contract,  it  must  be  strictly  pursued.     '  The 
superintending  comnuttee,  are  constituted  by  the  statute,  a  tri- 
bunal, to  adjudicate  upon  the  unfitness  or  incapacity  of  the 
master.' 

§  1  con.  Form  of  the  indictment  at  the  court  of  common  Art.  5. 
pleas.     States  the  population,  be. ;    and  neglect  to  support  a    Con. 
grammar  school,  &c.,  &c.    Plea,  not  guilty, — appeal  &c.    Held,  10  Man.  R. 
1.  No  person  can  be  lawfully  employed  as  a  town  schoolmaster,  monwetiA^' 
so  as  to  prevent  the  town's  being  indictable,  unless  he  first  pro-  inhtbitanti  oif 
duce  the  evidence  of  his  qualifications  required  by  statute  of  I^^^^^Q'* 
1789,  ch.  19  :  2.  To  constitute  a  granunar  school  on  the  said 
statute,  it  must  be  duly  regulated  as  to  the  admission  of  scholars : 
3.  The  master  must  be  engaged  to  keep  a  school  of  that  de- 
scription; as  such  a  grammar  school  required  to  be  kept  by 
every  town  having  200  families  or  householders,  must  be  kept 
for  the  use  of  all  the  inhabitants  of  the  town. 

^  6.  In  New  York.  Statutes,  sess.  35,  ch.  24 ;  sess.  37,  ch. 
192;  sess.  42,  ch.  152;  sess.  45,  ch.  256  :  (April  17,  1822.) 
By  these  statutes,  the  inhabitants  of  school  districts  are  autho- 
rized to  meet,  have  a  sworn  clerk,  and  vote  a  tax  on  the  resi- 
dent inhabitants  of  it,  for  building  a  school-house,  &c.,  and  to 
choose  trustees  to  assess  the  sum  voted,  by  assessment  on  the 
taxable  inhabitants,  agreeable  to  the  levy  on  which  the  town  was 
taxed  the  preceding  year.  Cases  decided ;  Robinson  v.  Doge; 
18  Johns.  R.  351;  13  do.  444;  16  do.  135.  The  district 
must,  in  every  case,  vote  an  exact  sum,  and  expressly  empower 
the  trustees  to  assess  that  sum. 

^  7.  A  town  has  no  power  to  alter  the  limits  of  a  school  dis- 6  Pick.  828. 
trict,  so  as  to  destroy  the  corporation  without  its  consent,  nor  so 
as  to  annul  or  impair  .contracts  made  with  the  corporation. 

§  8.  April  1828.  See  mandamusjjch.  186,  a.  2.  s.  95,  points  <(  Pick.  828— 
decided :  1.  If  a  person  appointed  to  warn  a  school  district,  re- J'j^''^'^ 
turn  he  warned  the  inhabitants,  not  stating  the  time  or  manner 
of  warning,  and  they  meet,  and  vote  to  raise  a  sum  of  money 
and  this  vote  is  duly  certified  to  the  assessors,  they  are  bound  to 
assess  the  tax,  and  neither  they  or  the  town  treasurer  can  inquire 
into  the  regularity  of  the  proceedings  antecedent  to  the  meet- 
ing: 2.  A  school  district  may  be  assessed  on  the  valuation  of 
property  taken  in  reference  to  the  town  taxes,  for  the  same 
year :  3.  If,  after  a  tax  has  been  raised,  and  assessed  on  the  said 

VOL.  IX.  82 
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Vol.  VII.  inhabitants,  as  part  of  the  district,  is  set  off  to  another  district, 
Ch.  211.  the  inhabitants  of  such  part  remain  liable  to  pay  such  tax,  the 
Art.  5.     debt  being  fixed  by  the  assessment.     A  roan's  tax  is  6xed  as  a 
Con.       debt,  when  it  is  assessed,  not  when  it  is  voted.     By   statute 
1817,  when  a  great  change  was  made  in  the  capacities  of  school 
districts,  by  that  act  they  were  made  corporations  to  sue  and  be 
sued,  to  receive  donations,  raise  monies,  &c. :  by  it,  they  *  are 
placed  on  the  same  footing,  in  regard  to  the  objects  for  which 
they  are  erected,  as  towns,  parishes,  or  other  municipal  cor- 
porations.' 

Art.  15.  Prosecution  of  crimes  limited  io  tivo  and  three  vean. 

^  1.  Limitations  as  to  prosecutions,  found  in  the  act  of  con- 
gress of  April  30,  1790,  s.  32,  in  these  words,  viz.:  *that 
no  person  or  persons  shall  be  prosecuted,  tried,  or  punished 
for  treason,  or  other  capital  offences  aforesaid,  wilful  murder 
and  forgery  excepted,  unless  the  indictment  for  the  same  shall 
be  found  by  a  grand  jury,  within  three  years  next  after  the 
treason  or  capital  offence  aforesaid,  shall  be  done  or  committed : 
nor  shall  any  person  be  prosecuted,  tried,  or  punished,  for  any 
offence  not  capital,  nor  for  any  fine  or  forfeiture  under  any  penal 
statute,  unless  the  indictment  or  information  for  the  same,  shall 
be  found,  or  instituted  within  two  years  from  the  time  of  com- 
mitting the  offence,  or  incurring  the  fine  or  forfeiture  aforesaid, 
provided  that  nothing  herein  contained,  shall  extend  to  any  per- 
son or  persons  fleeing  from  justice.' 

§  2.  Military  prosecutions  limited  to  two  years.  See  the 
88th  article  in  the  rules,  &c.,  for  governing  the  armies  of  the 
United  Slates,  in  these  words,  viz :  *  No  person  shall  be  liable 
to  be  tried  and  punished  by  a  general  court  martial,  for  any  of- 
fence which  shall  appear  to  have  been  committed  more  than 
two  years  before  the  issuing  of  the  order  for  such  trial,  unless 
the  person,  by  reason  of  having  absented  himself,  or  some  other 
manifest  impediment,  shall  not  have  been  amenable  to  justice 
within  that  period.' 

§  3.  So  offences  against  the  slave  acts  of  congress,  must  be 
prosecuted  in  two  years  next  after  committed  :  see  a.  6,  this 
chapter,  especially  s.  6  ;  and  by  force  of  the  said  act  of  April 
30,  1790,  though  the  slave  acts  were  enacted  subsequently. 
2  Crtttch.  S36.  §  4.  The  act  of  congress  of  April  30,  1790,  limiting  the  pro- 
secution on  penal  statutes,  extends  to  penalties  created  after,  as 
well  as  before  the  act. 
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Con. 

§  2  con.  However  small  the  part  burnt,  it  is  arson.     I G  M«  <s      v>^/-^^ 
R.  105. 

Setting  fire  to  a  jail  by  a  prisoner,  for  the  purpose  of  afiecting  Jik'^^'i^" 
his  escape,  is  not  arson ;  nor  is  it  wilful  burning  of  an  inhabited  «.  dotterel, 
dwelling  house,  within  the  meaning  of  the  first  section ;  ch.  20, 
sess.  36,  though  the  jail  is  to  be  deemed  such  house  within 
the  act. 

Arson  is  severely  punished  in  all  the  States.  In  the  night 
time,  or  being  accessary  thereto,  death,  in  Maine,  in  Massachu- 
setts ;  in  Rhode  Island,  night  or  day.  t 

In  New  Hampshire.  Arson  :  solitary  imprisonment,  not  ex- 
ceeding six  months,  and  labor  for  life. 

In  Vermont.  Arson  :  of  a  dwellinghouse  or  any  other  build- 
ing, or  of  any  stacks  of  corn,  hay  or  grain,  hard  labor  in  the 
State  prison,  not  exceeding  ten  years,  and  fine,  not  exceeding 
^1000,  or  either.  Death,  for  arson,  where  any  person  sufifers 
death  in  consequence,  or  is  injured  in  his  or  her  body,  or 
members. 

In  Connecticut.  Death  :  causing  the  death,  or  endangering 
the  life  of  any  person.  Arson  :  common  case.  State  prison,  not 
exceeding  seven  years. 

In  Pennsylvania.  Arson  :  first  ofience,  imprisonment,  not  less 
than  one,  nor  more  than  ten  years ;  second  ofifence,  not  more 
then  fifteen  years. 

In  New  Jersey.  Fine,  and  hard  labor  not  exceeding  fifteen 
years. 

In  Delaware.  Arson :  burning  any  dwellinghouse,  court- 
house, or  any  ofiice  in  which  public  records  are  kept, — death. 

In  Maryland.  Arson  :  death  or  penitentiary,  not  less  .than 
five,  nor  more  than  twenty  years. 

In  Virginia.     Death.     See  crimes  in  Virginia  at  large. 

§  2.  1  Nott  &t  Mc  Cord,  583,  the  State  v.  Ginns,  held,  to  Aht.  7. 
break  and   enter,  by  night,   a   storehouse^  in  which  no  one    Con. 
sleeps,   and   which  has  no  internal   communication   with  the 
dwellinghouse,  and  is  unconnected  with  it,  except  by  a  fence,  is 
not  burglary. 

In  Maryland.  Burglary  and  accessary  before  the  fact :  pun- 
ishment; restoration  of  property,  or  paying  the  value,  and  State 
prison  not  less  than  three,  nor  more  than  ten  years. 

In  Pennsylvania.  First  ofifence,  not  less  than  two,  nor  more 
than  ten  years :  second  ofifence,  not  exceeding  fifteen  years. 

In  New  Jersey.     Burglary  :    fine,  and  Confinement  to  hard 
labor,  not  exceeding  ten  years. 
In  Delaware.     Burglary  :  death. 
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Vol.  VII.       In  Connecticut.     Confinement  in  the  State  prison,  not  ex- 
Ch.  212.  ceeding  seven  years.        ^ 
An.  7.         Ii^  Rhode  Island.     Burglary,  and  accessary  before  the  fact : 
Con.      punishment,  death. 

In  New  Hampshire.  Burglary,  defined  as  at  common  law, 
solitary  imprisonment,  not  exceeding  six  months,  and  bard  labor 
for  life. 

In  Vermont.     Burglary;  State  prison,  not  exceeding  fifteen 
years,  and  fine,  not  exceeding  $1000,  or  either. 
In  Maine,  as  in  Massachusetts. 
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j^^  2         ^  ^  ^<>^*  To  constitute  a  forgery  of  an  order  for  the  deliv- 
Con.  '       ^^  ^^  goods  on  statute  1804,  c.  120,  s.  1,  it  is  not  necessary 
17  Mass.  R.  46  the  person,  whose  name  is  forged,  have  goods  in  the  drawer's 
—49.  hands. 

2  Greenl.  866-     Forgery,  at  common  law,  may  be  committed  of  any  writing, 
866,  case  of     which  if  genuine  would  operate  as  the  foundation  of  another's 
Ames  »  w.      liability.     The  forgery,  in  this  case,  was  of  selectmen's  letter 
of  credit  of  a  person  to  the  amount  of  $500,  so  formed,  if 
genuine,  as  to  hold  them  liable.     See  Rex  v.  Ward,  s.  5,  this 
article. 
2  N.  H.  Rep.       To  prove  a  bank  bill  is  forged,  it  is  competent  to  ofier  the 
hSbwI^'  *•  testimony  of  persons  skilful  in  respect  to  money  and  hand- 
writing, and  who  have  seen  what  has  passed  as  genuine  signa- 
tures of  the  president  and  cashier,  though  the  persons  never 
saw  them  write. 

This  offence  of  forgery  is  variously  defined  in  the  different 
Slates  and  almost  invariably  punished  in  State  prisons,  so  far 
as  they  exist. 

§  23.  6  Cowen,  72-76,  the  People  v.  George  Peacock. 
He  was  convicted  of  forgery,  at  a  court  of  oyer  and  terminer. 
Facts.  May  12,  1826,  the  brig  Rival  arrived  at  New  York, 
with  a  quantity  of  coal,  consigcfed  to  George  Peacock — there 
being  two  persons  of  that  name,  residing  in  different  streets  of 
the  city.  The  consignment  was  in  truth  intended,  not  to  the 
prisoner,  but  to  the  other  George  Peacock,  and  this  was 
known  to  the  prisoner.  He  claimed  the  coal ;  and  went  to 
Mr  Masters,  the  consignee  of  the  ship,  and  told  him  the  coal 
belonged  to  him,  the  prisoner,  he  then  went  to  Mr  Pell,  said 
he  had  a  quantity  of  coal,  and  wanted  an  advance.  Pell 
made  an  advance  of  $150,  on  the  deft's.  sigDuig  over  to  him 
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the  permit  for  the  delirery  of  the  coal.     In  signing,  he  did  Vol.  VII. 
not  imitate  the  handwriting  of  any  person,  but  signed  his  own  Ch.  213. 
piioper  name  in  his  own  handwriting.     Held,  this  was  forgery,     Art,  3. 
and  not  the  merely  obtaining  goods  on  false  pretences.     Was       Con. 
urged  for  the  deft.,  this  was  so  obtainbg  the  goods,  under  the     >«^»v^ 
statute  1  R.  L.  410,  s.  13. 

§  10.  In  this  case  the  indictment  stated  that  the  deft,  on  Art. '5. 
<— —  at  ■  ■'  ■  had  in  his  possession  a  certain  false,  forged,  and  Con. 
counterfeited  promissory  note  for  the  '  payment  of  money, 
which  said  false,  &&c.  note  is  to  the  following  purport  and 
effect,  to  wit,  (stating  a  bank  bill,  purporting  to  be  issued  by 
the  Merchants'  Bank  in  Providence,  Rhode  Island,)  that 
the  deft,  on  ■  ,  with  force  and  arms  at  — — ,  the  aforesaid 
false,  be.  note  did  utter  and  publish  as  true  to  one  A  B,  with 
intent  the  said  A  B,  then  and  there  to  injure  and  defraud, 
the  deft,  then  and  there  well  knowing  the  same  promissory 
note  to  be  false,  be.  against  the  peace,  &c.  Held,  a  good 
indictment,  as  the  forgery  was  to  the  injury  of  an  individual, 
and  that  it  was  not  necessary  to  allege  the  existence  of  the 
bank.  The  president  and  cashier  being  out  of  the  State  two 
witnesses,  much  used  to  inspecting  their  bills,  were  admitted 
to  prove  the  one  in  question  counterfeited,  though  they  had ^ p^.  „  .^ 
never  seen  the  president  or  cashier  write.  Partly  on  Massa*  Omuaaoir'vk 
chusetts  act  of  1818,  c.  110,  allowing  such  evidence  as  to^'C^^nir*- 
banks  in  Massachusetts  more  than  forty  miles  from  the  pI&ce.fj'Y^T^jl' 
of  trial.  485. 

§  11.  Forging  a  deed  in  New  York,  for  lands  in  Missouri, 
or  in  another  State,  is  an  offence  indictable  and  punishable 
under  the  act  to  prevent  forgery,  and  declaring  the  punish*  SlSu^yia^' 
ment  of  crimes.  Johns.  B.  164. 

§  12.  Not  forgery  to  draw  an  order  in  these  words,  *  pay 
to  John  Low,  or  bearer,  $1500,  in  N.  Myer's  bills  or  yours,'       pi,.,-j^ 
the  order  not  being  for  the  payment  of  money  or  the  delivery  p^^ZSj^  ^4 
of  goods.  Johns.  R.  840L 

^  29.  Indictment  for  forging  a  promissory  note  according  to  c^  Pick.  279, 
*the  purport  and  effect  following,  I  promise,*  be.  instead  ot'l^^^^^^ 
promised.'    Held,  no  material  variance :    2.    The   fact  of 
forging  a  note  within   a  county  cannot  be  inferred  from  its 
having  been  uttered  therein. 

^  24.   Copy,  fyc,  used.     Indictment  for  a  forgery  in  alter- Ar7.  6. 
ing  a  bank  check.     Held,  1 .  It  is  best  to  state  the  tenor  of   Con. 
the  instrument ;  and  it  must  be  proved  as  stated  :  2.  If  the  i  MaMm,  464- 
instrument  be  destroyed  or  suppressed  by  the  prisoner,  ^b^  pf^jw^^^t- 
tenor  may  be  proved,  and  the  fact  of  the  destruction,  be.  ton. 
being  stated  in  the  indictment  will  excuse  not  Mating  the  ten- 
or :  3.  The  proof  may  be  by  a  copy  sworn  to  or  parol  evi* 
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Vol.  VII.  (lencc  :    4.    A  check  drawn  in  Philadelphia,  on  Boston,  id 
Ch.  213.  favor  of  the  prisoner  then  in  Philadelphia,  and  who  produced 
Art,  6.     the  altered  check  in  Boston,  if  no  evidence  it  was  altered 
Con.       elsewhere,  it  is  prima  facie  evidence  it  was  altered  in  Massa- 
\^F%/«^    chusetts  ;  that  being  the  first  State  where  it  known  to  be  alter- 
ed :  5.  Forgeries  under  the  laws  of  the  United  States  roust 
*         be  tried  in  die  district  where  the  crime  is  committed.     Ver- 
dict guilty.     There  was  no  direct  evidence  by  whom,  when, 
or  where  the  check  was  altered,  nor  any  copy.     See  Bos.  b 
P.  2;  New   R,  87-96,  Rex  v.  Crocker^  and   cases  cited; 
2  East  P.  C.  c.  19,  s.  49  and  s.  61. 

^  25.  A  was  indicted  for  forgery  of  a  note  of  a  bank  in- 
corporated by  the  name  of  '  the  president  and  directors  of 
the  Bank  of  South  Carolina ; '  and  the  note  given  in  evidence 
was  of  a  bank  incorporated  by  the  name   of  Mhe-Bankof 
South  Carolina.'     Held,  the  evidence  did  not  support  the  in- 
Stateo.  Wa-    dictment :  2.    Forgery  may  be  committed   in   altering   the 
ten,  2  Const,    words  or  figures  on   a  bank  note,  so  as  to  make  it  appear  to 
R«p.  669.        ijg^^g  jjggjj  given  for  a  larger  sum. 

§  26.  The  deft,  was  indicted  for  passing  a  counterfeit  silver 
dollar  knowingly  :  evidence  he  had  counterfeited  other  dol- 
lars held  not  to  be  admissible  :  2.  In  an  indictment  for  pass- 
im ^^^*  ing  counterfeit  money,  knowing   it  to   be  counterfeit,  must 
758,  ^'  charge  it  to  have  been  done  with  intent  to  defraud  the  prose- 

cutor or  some  other  person.  But  3.  If  the  deft,  be  indicted 
nte*2  Coart.*°"  ^^^  counterfeiting  money,  evidence  he  was  in  possession  of  in- 
R.  776.  struments  for  coining  is  admissible  to  prove  the  scienter. 

§  27.  On  the  act  of  1737,  the  deft,  was  indicted  for  steal- 
ing bank  bills,  &c.     It  must  be  stated  there  was  a  sum  certain 
M*?McCord"^"®  on  the  notes  and  not  paid  when  the  larceny  was  commii- 
safr.  *  ted. 

The  People  v.  ^  28.  Deft,  was  convicted  of  having  feloniously  forged  a 
^!^n  5^  bond  with  intent  to  defraud  one  J.  S.  Held,  1.  It  is  a  gen- 
936.     '  eral  rule,  that,  in  an  indictment  for  forgery,  the  instrument 

forged  must  be  described  particularly  :  2.  But  if  in  the  hands 
of  the  deft.,  or  lost,  or  destroyed  by  him,  the  indictment  may 
show  this  excuse  and  state  the  instrument  in  general  terms,  if 
it  contain  enough  to  show  the  offence  :  3.  Dates,  sums,  and 
times  of  payment  may  be  omitted :  4.  And  parol  evidence 
given  of  the  contents  :  5.  If  the  instrument  was  in  the  deft's. 
hands,  when  he  uttered  and  published  it,  it  is  prima  facie  evi- 
dence it  continues  in  his  control  at  the  time  of  the  trial. 


LARCENY.  666 

Vol.  VII. 
CHAPTER  CCXIV.  Oh.  214. 

LARCENY.  '^c'an^^ 

§  10.  Larceny  of  a  slave  may  be  committed  by  another     ^-^n/^w 
slave,  though  no  force  be  employed:  2.  The  act  of  l'754|^*J^-^^Jf' 
makes  it  felony,  (larceny,)  without  benefit  of  clergy,  *  to  in-corf,  174. 
veigle,  steal,  or  carry  away  any  negro  or  slaves.'     This  act 
applies  to  negroes  as  well  as  to  white  persons. 

^11.  The  jury  may  convict  the   deft,  of  petit  larceny,  State  ».Ben- 

11  ''     '  1         •  1  1         r  .  1      net.  2  Cooft 

where  the  property  stolen   is  proved  to  be  of  greater  value  j^*  ^^ 
than  twelve  pence. 

§  14.   1  Pick.  R.  376.     It  is  larceny,  if  a  miller  receives  ^t.  4. 
barilla  to  grind,  fraudulently  retains  a  part  of  it,  and  returns  a    Con. 
mixture  of  barilla  and  plaister  of  Paris.     2  Pick.  521. 

<^  15.  Under  the  act  cf  1736-7,  making  it  felony  to  steal, 
*  any  warrant,  bill,  or  promissory  note  for  payment  of  money.' 
An  indictment  may  be  maintained  for  stealing  a  bank  note  of 
an  incorporated  bank  :  2.  And  it  is  not  a  valid  objection  to 
an  indictment  in  such  case,  that  the  bank  bill  is  described  as 
a*  promissory  note.' 

§  4  con.  Indictment  for   robbery.       Held,  to   make   the  Art.  7. 
crime  capital,  within  the  first  section  of  the  9Ct  of  1818,  c.     Con. 
124,  it  is  sufiicient  the  party  be  armed  with  a  dangerous  wea-iTMaa^  R. 
pon,  with  intent  to  kill  or  maim  the  party  assaulted  by  nin^>^JJei^"" 
in  case  such  killing  or  maiming  be  necessary  to  his  purpose  of  Mftrtin. 
robbing,  and  that  he  have  the  power  of  executing  such  intent. 

Robbery.  This  crime  is  not  generally  punished  with  death 
in  the  United  States. 

In  JVew  Hampshire — punishment,  solitary  imprisonment  not 
exceeding  six  months,  and  hard  labor  for  life. 

In  Vermont — punished  as  that  State  punishes  burglary. 

In  Connecticut — State  prison  not  exceeding  seven  years : 
for  life,  if  armed  with  a  dangerous  weapon. 

In  Rhode  Island — robbery  and  accessory  before  the  fact, 
death. 

In  JVew  Jersey — fine  and  confinement  to  hard  labor  not 
exceeding  fifteen  years. 

In  Pennsylvania — punishment  for  the  first  offence,  impri- 
sonment not  exceeding  seven  years,  nor  less  than  one  :  second 
offence,  not  less  than  twelve  years. 

In  Maryland — robbery  or  accessory  before  the  fact,  pun- 
ishment, restoration  of  the  property,  or  paying  the  value,  and 
penitentiary  not  less  than  three,  nor  more  than  ten  years. 

§  8.  Massachusetts  statute,  February  8,  1825,  c.  51,  en- Art.  12. 
acts,  that  if  any  cashier,  or  other  officer,  or  servant,  of  any    Con. 
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Vol.  VII.  bank,  incorporated  within  this  commonwealth,  for  the  purpose 
Ch.  214.  of  issuing  bills  or  notes,  who  shall  eipbezzle  or  fraudulently 
Art,  12.  convert  to  his  own  use,  or  fraudulently  take  or  secrete,  with 
Con.  intent  to  convert  to  his  own  use,  any  money,  note,  bill,  obliga- 
tion, security,  bullion,  or  effects  of,  or  belonging  to  such  bank, 
and  in  its  possession,  or  belonging  to  any  person  or  persoDS, 
or  body  politic  or  corporate,  and  deposited  in  such  bank,  shaO 
be  deemed,  in  so  doing,  to  have  committed  the  crime  of  lar- 
ceny ;  and  every  person  so  offending,  or  assisting  and  aiding 
therein,  being  thereof  duly  convicted  in  any  court  of  this 
Commonwealth,  having  jurisdiction  of  such  offence,  shall  be 
punished  by  solitary  imprisonment,  in  the  common  gaol,  or  the 
State  prison,  for  a  period  not  less  than  three  months,  and  not 
exceeding  one  year,  and  by  confinement  afterwards  to  hard 
labor  in  the  common  gaol,  or  the  State  prison,  for  a  period 
not  less  than  three  years,  and  not  exceeding  ten  years,  ac- 
cording to  the  degree  and  aggravation  of  tike  offence*' 
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Art.  6.  ^  22.  J^ortk  Carolina.     Where  the  act  of  1817  declared 

Con.  that  the  offence  of  killing  a  slave  should  be  considered  homi- 

cide as  at  common  law.     Held,  that  the  murder  of  a  slave 
was  a  felony  of  the  same  degree  as  the  murder  of  a  freeman, 
State  V.  Scott,  and  so  ousted  of  the  benefit  of  clergy  by  the  statute  23  H.  8, 
1  Ruffin,24.    ^j^    ^      2.  The  whole  intent  of  the  act  of  1817, « to  punish 
the  offence  of  killing  a  slave,'  was  to  make  the  killing  of  a 
slave,  where   it  is   extenuated   by  legal   provocation,   man- 
state     T  k  ^^^H?^^^»  ^"^  ^^  punish  it  in  the  same  manner  as  the  man- 
ett,  1  Hawks,  slaughter  of  a  free  person.     The  general  rule  is,  that  words 
210.  are  not,  but  blows  are,  a  sufficient  provocation  to  make  homi- 

cide manslaughter. 

Even  this  crime  of  murder  is  not  in  all  cases  punished  with 
death  in  the  United  States. 

In  MainCy  murder,  and  being  accessory  thereto  before  the 
fact,  punishment  is  death.     So  in  Massachusetts ^  as  above. 

In  JVew  Hampshire — murder,  death.  So  in  Vermont^ 
Rhode  Island,  Connecticut,  New  York,  New  Jersey.  Penn- 
sylvania  not,  in  the  second  degree  ;  but  first  offence  imprison- 
ment not  less  than  four,  nor  more  than  twelve  years :  second 
offence,  that  is,  of  murder  in  the  second  degree,  imprison- 
~  ment  for  life.  In  Maryland — murder,  death,  first  degree.  In 
Delaware — murder,  death.    In  Virginia — murder  in  the  first 
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degree,  death :  in  the  second  degree,  penitentiary,  not  less  Vol.  VII. 
than  five,  nor  more  than  eighteen  years,  as  post.  Ch.215. 

§  6.  A.  D.  1765,  the  husband  was  iptirdered  by  the  deft,  in    Abt.  6. 
Maryland,  and  his  widow  prosecuted  her  appeal  of  murder      Can. 
against  the  deft.,  who  was  found  guilty  of  the  murder  by  a  jury 
tod  executed.  See  all  the  forms,  1  Har.  &  McH.  227-229,  only 
case  of  the  kind  found  in  America ;  and  this  ten  years  before 
the  revolutionary  war. 

Defts.  in  murder f  fyc,  jointly  indicUd^  how  tried.  Drew  and 
Quinby,  so  indicted  as  above,  tried  separately  on  account  of 
tbeir  challenges.  But,  12  Wheat,  48(M86,  U.  States  v.  Mar- 
chant  and  Colson,  held,  this  is  not  of  right,  but  at  the  court's 
discretion.  If  any  right  to  separate,  it  is  at  common  law,  which 
the  federal  courts  must  recognize  and  enforce. 

§  7.  The  act  of  South  Carolina  of  1740,  to  punish  the  mur- 
der of  a  slave,  is  not  repealed  by  the  act  of  1821,  taking  away  iq^*5  Ji^^JJ^ 
the  benefit  of  clergy.  48i.  * 

§  8.  Where  a  bill  for  murder  and  manslaughter,  was  thrown 
out  by  the  grand  jury  for  murder,  but  found  for  the  manslaught- 
er, the  solicitor  entered  a  nolle  prosequi,  intending  to  present  a  g^ate  v.  Qui- 
new  bill  for  murder.     The  court  refused  to  discharge  the  pri-den,2Me 
soner,  but  admitted  him  to  bail.  ^^'^'  *^' 


CHAPTER  CCXVr. 

PER  INFORTUNIUM,  SE  DEFENDENDO. 


§  18.  The  deft,  was  indicted  for  murder  in  August,  1823.  Art.  3. 
plea  not  guilty  ;  defence,  self-defence.     Held,  1.  No  man  has  a    Con. 
right  to  defend  his  property,  (other  than  his   dwelling-house,)  2  Halt.  220- 
against  a  mere  trespasser,  by  making  use  of  a  deadly  weapon  :|Hj  ®^*®'^* 
2.  Evidence  to  show  the  prisoner  was  in  possession  of  land, 
and  that  the  deceased  was  coming  to  commit  a  trespass  upon  it, 
cannot  be  received  in  justification  or  excuse,  of  the  homicide 
committed  ;  but  so  far  as  it  goes  to  shew  the  state  of  feeling  of 
Ae  parties  towards  each  other  at  the  time  of  the  act  committed, 
it  may  be  received  :  3.  So  with  the  same  view,  evidence  may    / 
be  given  of  law  suits  existing  between  the  parties,  but  the  court 
>vill  not  enter  into  the  investigation  of  such  legal  proceedings,  to 
see  whether  the  suits  were  malicious  or  not :  4.  Nor  will  the 
court  inquire  into  the  title  of  the  land,  on  which  the  act  was 
committed,  to  see  whether  it  belonged  to  the  prisoner  or  the  de- 
ceased :  5.  Parol  evidence  of  what  was  sworn  before  the  coro- 
ner's inquest,  and  reduced  to  writing  by  him,  cannot  be  re- 
ceived :  6.  A  conversadon  of  the  deceased  with  a  third  person, 
or  acts  of  the  deceased  which  never  came  to  the  prisoner's 
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Vol.  VII.  knowledge,  cannot  be  received  in  evidence.  Verdict,  man- 
Ch.  316.  slaughter.  Sentence,  three  years  imprisonment  in  the  state 
Art.  5.      prison,  at  hard  labour,  and  a  fine  of  $1000. 

Con.  §  15«  Held,  a  minor  under  fourteen  years  of  age  may  be  in- 

^^^,^^^^  dieted  for  an  assault  with  intent  to  commit  a  rape.  The  court 
2  Pick.  R.  380  ^^'^'  Packer,  Chief  Justice,  dissenting, '  an  intention  to  do  an  act 
— 3S2.  does  not  necessarily  imply  an  ability  to  do  it.' 

^  16.  In  rape,  the  least  penetration  is  sufficient  to  constitute 
the  crime :  2.  The  testimony  of  an  infant  of  seven  years  of 
age,  corroborated  by  circumstances,  was  held  sufficient  to  jus- 
Staio  V.  Le      ^'fy  ^  conviction  for  a  rape.     The  punishment  of  this  offence 
Blanc,  1  Const,  has  varied  very  much,  at  different  times  and  in  different  places. 
Rep.  334.        i„  1828,  it  was  punished  in  Maryland  with  death,  or  peniten- 
tiary, not  less  than  one,  nor  more  than  twentyone  years.    In 
Virginia,  as  post.     In  Delaware,  by  death  ;  so  in  Connecticut ; 
so  in  Rhode  Island,  also,  accessary  before  the  fact ;  so  in  Mas- 
sachusetts, as  above ;  so  in  Maine. 

In  New  Hampshire,  solitary  imprisonment,  not  less  than  six 
months,  and  hard  labour  for  life. 

In  Vermont,  hard  labour  in  the  state  prison,  not  exceeding 
ten  years :  and  fine  not  exceeding  $1000,  or  either. 

In  New  Jersey,  fine,  solitary  imprisonment  to  hard  labour,  not 
exceeding  fifteen  years. 

In  Pennsylvania,  first  offence  not  less  tlian  two  nor  more  than 

twelve  years. 

Art.  7.  §  2-   Changing  venue.     In  a  capital  case,  held  sufficient  for 

Qqj^^  changing  the  venuey  that  the  prisoner  swore,  he  believed,  be 

Stete  o.  Wii-    could  not  obtain  an  impartial  trial,  because  a  sum  of  money  had 

^•""•»  2  Mc     been  raised  by  subscription,  by  some  of  the  citizens  of  the  dis- 

'  trict,  to  apprehend  him. 


CHAPTER  CCXVII. 

PLEADINGS,  WARRANTS  OF  ARRESTS. 


Art.  3.  ^16.    This  was  an  indictment  of  assault  and  battery,  and 

Con  false  imprisonment,  committed  on  the  body  of  a  negro  named 

2  Pick.  Rep.     Randolph.    He  was  a  slave  of  a  Virginian,  fled  from  his  owner, 

monweaithr.  ^"^  found  in  Massachusetts,  was  seized  by  the  administrator  of 

Grifiith.  the  former  owner.     One  question  was  if  he  could  be  so  seized 

mihout  a  warrant  authorizing  his  arrest.     Held,  that  by  the  act 

of  Congress,  2  sess.  ch.  7,  he  might  be  so  seized  wiihovX  a 

warrant  in  order  to  take  him  before  a  judge.   See  some  parts  of 

this  case  in  another  chapter. 
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Jlrt.  2, 
INDICTMENTS.  q^ 

^  3  con.  Held,  that  an  indictment  lies  at  common  jaw  for  J^tJP'^^ 
disorderly  behaviour  in  town  meetings  :  2.  An  indictment  <^^^^  ^s^^^lcom- 
eluding  contra  formam  statuii,  may  be  good,  if  the  facts  charged  monwealth  v. 
amount  to  an  offence  at  common  law,  and  are  not  within  the  Hoxey. 
purview  of  any  statute.     In  such  case  the  indictment  must  be 
at  common  law,  and  contra  formam^  &c.  must  be  viewed  as  sur- 
plusage :  3.  To  incur  the  penalty  of  the  slat,  of  1785,  ch.  75, 
s.  6,  for  such  behaviour,  the  offender  must  persist  in  it  after  no- 
tice from  the  moderator,  and  neglecting  to  leave  the  meeting. 

Every  offence  tending  to  the  general  corruption  of  morals,  as 
exhibiting  an  obscene  picture,  though  not  publicly,  but  to  sundry 
persons,  for  money,  in  the  offender's  house,  is  indictable  at  com- 91  *'^* 
roon  law. 

§  20  con.  So  to  cast  a  dead  body  into  a  river  without  the 
rites  of  christian  sepulture,  is  indictable  as  an  offence  against 
common  decency.  1  GreenL  226-228,  Kanavan's  case.  The 
court  said  that  before  the  late  statute  of  Massachusetts  was 
enacted,  it  was  an  offence  at  common  law,  to  dig  up  the  bodies 
of  those  buried,  for  dissection. 

§  21  con.  So  it  lies  for  mflZictOM*/y,  wickedly,  and  ^JT^/Zy  g^j,^^^®J- 
killing  a  cow,  the  property  of  another  :  2.  Generally,  acts  in-  en,  2BA4M. 
jurious  to  private  persons,  which  tend  to  excite  violent  resent- 
ment, and  thus  produce  disturbance  of  the  peace,  are  indict- 
able. 

§  26  con.  Ravara  was  consul  of  Genoa,  and  was  indicted 
for  sundry  anonymous  and  threatening  letters  to  extort  money. 
This  was  an  offence  at  common  law  merely.  The  indictment 
was  in  ^federal  court,  no  statute  in  the  case,  but  the  court  bad 
jurisdiction  of  the  person  under  the  federal  constitution,  the 
deft,  being  consul.  In  all  the  rest  the  court  proceeded  to  indict, 
try,  convict,  and  punish,  by  the  common  law  in  force  in  the 
State,  and  if  there  had  been  a  State  statute,  6xing  the  penalty, 
&c.  that  must  have  been,  it  is  conceived,  made  the  rule  of  it. 
Sect.  34  of  the  judicial  act  of  congress,  Sept.  24,  1789 ;  and 
if  no  such  statute  provision,  the  common  law  of  the  State  must 
have  furnished  rules  of  proceeding,  but  see  Burr's  cases,  A.  D. 
1807.    Each  State  has  its  common  law. 

§  33.  If  A  be  in  possession  of  B's  slave,  claiming  property 
in  him,  it  is  an  indictable  offence  for  B  to  take  him  byjfbrce, 
though  the  force  be  not  used  towards  A.     So  eave-dropping  is  2  Teim.  K.  »a 
indictable.  108.  '    / 

^  34.  South  Carolina.     By  her  new  constitution,  art.  3,  s,      ^j  '.".*>-  '' 
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Vol.  VII.  ^9  ail  public  prosecutions  must  be  by  indictmenty  found  by  a 
Ch.  218.  grand  jury.     Hence  there  can  be  no  proceeding  by  informor 
Art.  3.     ^^^^     1  Bay,  267  ;  1  Nott  &  McCord,  22. 
Con.  ^  17.  A  person  cannot  be  indicted  under  the  act  of  1788, 

for  '  marking  a  log.'     1  Const.  Rep.  116. 

^18.  Nor  does  an  indictment  lie  for  taking  up  and  remov- 
ing a  corner  stone  in  the  boundary  line  between  A  and  B,  with 
intent  to  injure  and  endanger  B.  State  v.  Burroughs,  2  Hals. 
426-428.  Cited  Rex  r.  Wheatly,  &c.,  proving  it  a  mere  pri- 
vate offence. 
M.  ^  ^10.    The  caption  of  an  indictment  must  set  forth  that  it 

Con  *         ^^  found  at  a  special  court,  if  the  fact  were  so ;  but  where  the 
caption  was  defective  in  this  respect,  the  court  gave  leave  to 
amend  after  conviction.     State  v.  Williams,  2  McCord,  301. 
Art  7  ^  ^^'  Where  an  indictment  under  the  act  of  1S19,  charg- 

q'  '  es  the  passing  of  counterfeit  bank  notesj  of  a  bank  not  within 
the  State,  it  is  not  good,  unless  it  avers  that  such  a  bank  ex- 
ists, as  that  by  which  the  counterfeit  note  purports  to  have  been 
issued.     Stale  t;.  Twitly,  2  I^awks,  248.     See  s.  31. 

^  30.  Where  an  indictment  is  on  a  statute  thirty  years  old, 
di^srVkawkV,  prohibiting  offence  after  a  time  specified,  it  is  not  necessary  to 
439/  allege  expressly,  the  offence  was  committed  after  the  making 

of  the  statute.     Otherwise,  if  the  statute  be  a  recent  one. 
State  9.  Ward      ^  31.  In  an  indictment,  were  the  words  *  false,  forged,  and 
2  Hawiu,  443!  counterfeit  promissory  note,  commonly  called  a  bank  note,  of 

8ut       Reed  ^^^^»  ^"  ^'^®  ^^^^  ^^  ^^®  ^^"^®  ^^  ^"***  Carolina.*     Held, 
2  Hawks,  4$. '  (1^^^  ^^is  indictment  contained  a  sufficient  averment  of  the  ex- 
istence of  such  a  bank.     And  an  indictment  for  the  murder  of 
a  slave  concluding  at  common  law,  is  good. 

^  32.  The  indictment  must  show,  expressly,  tliat  the  coun* 
ty  in  which  the  offence  was  committed,  is  within  the  jurisdic- 
tion of  the  court.     State  v,  Adams,  Martin,  33. 

^  33.  An  indictment   charging  the  deft,  was  a  common 

Sabbath  breaker  and  prophaner  of  the  Lord's  Day,  commonly 

.....  -^.     called  Sunday  ;  and  that  he,  on  divers  days,  being  Liord's  Days, 

did  keep  a  certain  open  shop,  and  then  and  there  exposed  to 

sale,  divers  goods,  ^c,  to  negroes  and  others,  to  the  great 

damage  of  the  good  citizens,  &c.,  was  held  insufficient,  and 

judgment  was  arrested.     State  v.  Brown,  2  Murph.  224. 

Bracken  v.         ^  ^^*  Every  iiidictment  must  state  the  day,  month,  and 

6tate,2  Tyler,  year,  in  which  the  offence  is  alleged  to  have  been  committed, 

pfTae.  ^"^  '"  burglary,  the  hour;  and  though  another  day  may  be 

2  Hals.  261.  .  shown  in  evidence,  on  the  trial,  yet  it  must  be  a  day  within 

lieSiV*^  ^    ^'*®  ^^^^  prescribed  by  the  statute  of  limitations  :  2.  It  is  not 

Jacobs  9!  Com-  necessary  to  insert  the  words  vi  et  amiis^  where  they  may  be 

BKmweaith.     fairly  implied  from  other  words  in  the  competent  information, 

or  indictment. 


informations:  est 

^  4.  After  a  prisoner  has  pleaded  not  guilty,  and  the  jury  V#ti.  VIL 
is  charged,  it  is  too  late  to  move  to  plead  a  misnomer:  2.   Cs.  218; 
Where  there  are  two  or  more  distinct  counts  in  an  indictment,    JirL  0« 
charging  difierent  and  distinct  oflSsnces,  and  ptinishabie  differ-       Cen; 
ently,  a  general  verdict  of  guilty  is  bad.     State  v.  Montague,     v.^%/-w 
2  McCord,  287. 

^  14.  A  complaint  for  a  breach  of  a  by-law  of  Boston,  Art.  14. 
concluding  against  the  form  of  the  by-laws  In  such  case  made  and    Con. 
provided,  is  not  sufficient,  without  concluding,  also,  against  the 
form  of  the  statute.     5  Pick.  44,  Commonwealth  v.  Gray. 

§  13  con.  L.  was   indicted  on  the  act  of  congress  of  July  Art.  15. 
29,  1813,  ch.  34,  s.  4  and  9,  granting  a  bounty  to  vessels  em-    Con. 
ployed  in  the  cod  fisheries,  for  making  a  false  declaration.  ?j^^£jljl  ^^* 
The  indictment  stated  tlie  paper  purported  the  vessel  was  of  i^gm. 
the  burden  of  fourteen  tons  fort}'five  ninetyfifths  of  a  ton,  the 
paper  produced  was  fourteen  tons  fifty  ninetyfifths  of  a  ton. 
Held,  the  variance  was  fatal. 


CHAPTER  CCXIX. 

INFORMATIONS. 


^10  con.  An  information  amended  without  the  sanction  of  Art.  1. 
the   attorney  general,  ordered  to  be  taken  off  the  file,  with    Con. 
costs.    A  bill  cannot  be  dismissed  by  agreement  of  the  parties,  J^^*^^  *^^* 
there  must  be  some  act  of  the  court  to  the  purpose;   an  p.  $46. 
amendment  cannot  be  permitted  without  the  sanction  of  the  Attorney  Gep- 
attorney  general.  S^s*'    * " 

^21.  Since  the  last  constitution  was  adopted  in   South  Art.  7. 
Carolina,  by  a.  3,  s.  2,  there  can  be  no  informations  in  that    Con. 
State ;  but  all  prosecutions  of  offences  must  be  by  indictment 
found  by  a  grand  jury. 

^  22.  A  prisoner  cannot  be  tried  in  New  Jersey  on  a  cor- 
oner's inquest,  where  it  finds  the  deft,  guilty  of  murder,  and 
the  grand  jury  find  a  bill  for  manslaughter  only,  he  must  be 
tried  on  their  bill  or  indictment.    State  v.  Powell,  2  Hals.  244. 


CHAPTER  CCXX. 

PLEADINGS  IN  CRIMINAL  CASES. 


§  12.  Case  of  contempt  in  Maryland,  of  county  j^^gc*- Any  5 

A,  was  indicted  for  murder  in  the  county  court  of ,    /t  * 

September  20,  1791.     The  attorney  general  of  the  State  is- 
sued out  of  tbe  geneffJ  court  o$09  «  writ  of  ceriiorai%  direct- 
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Vol.  VII.  ed  to  the  chief  justice  and  associate  justices  of  said  county 
Ch.  220.  court,  to  remove  said  indictment,  &c.,  returnable,  &.C.,  Octo- 
Art.  6.     ber  1, 1791.    These  said  county  justices  made  return,  refusing 
Con.       to  allow  said  certiorari^  on  several  grounds,  1.  The  attorney 
v^^-v^^w"     general  had  no  power  in  vacation  to  issue  it ;  and  they  proceed- 
ed to  trial.     On  his  motion,  the  general  court  summoned  the 
said  county  justices  to  show  cause  why  an  attachment  of  con- 
tempt should  not  issue  against  them  for  said  refusal,  be.,  and 
so  going  to  trial.     On  the  return,  the  chief  justice  appeared 
for  himself  and  associates.    General  court,  held,  the  certiorari 
was  legally  issued,  and  them  *  guilty  of  a  contempt  of  the 
State's  process ; '  therefor  an  attachment  issued  ;  returnable, 
^Har^M*    ^^^  t|jgy  appeared  ;  on  hearing,  chief  justice  fined  20».,  and 
State  9.  Stone  ^^^'^  ^^  ^^^  Others  20tf.  and  costs,  inc.     This  proceeding  was 
&  ai.  at  common  law,  and  is  applicable  to  every  State,  in  substance. 

Attachment  for  contempt  in  disobedience  of  a  decree  of  the 
chancery  court,  lies  only  for  disobedience  of  what  is  decreed, 
not  for  what  may  be  decreed.     1  Rand.  242-247. 
TWTieat.  38—     §  13.  He  was  Committed  for  a  contempt,  by  the  circuit 
«,  Kearney's  court  for  the  district  of  Columbia.     Jones  moved  the  supreme 
court  of  the  United  States  for  a  writ  of  habeas  corpus  to  bring 
Kearney  up.     The  court  held  it  had  power  so  to  do,  where  a 
person  is  imprisoned  under  a  warrant  or  order  of  any  other 
court  of  the  United  States.     But  it  has  no  appellate  jurisdic- 
tion in  criminal  cases ;  so  cannot  revise  the  judgment  of  the 
'    circuit  court  by  writ  of  error,  in  any  case,  where  a  party  has 
been  convicted  of  a  public  ofience :  writ  denied.     Kearney 
was  in  execution  on  the  judgment  of  a  competent  court.    See 
3  Wils.    18S,  Crosby's  Case;  Burford^s  and  other  cases,  in 
this  chapter. 

§  14.  A  rule  for  an  attachment  for  not  performing  an  award, 
will   not  be  granted,  there  not  having  been  any  demand  of 

Performance,  &c.     1  Cowen,  39-40,  Knight  v.  Carey  k,  al. 
[any  cases  cited,  all  English. 
Art.  7.        ^  1 1 .  No  process  of  outlawry  in  civil  causes  in  Pennsyl- 

Con.         vania.     1  Serg.  &  R.  36. 
Art.  12.         §  ^*  Process  of  outlawry  found  in  this  chapter,  articles  7 
Qqji^  to  12,  is  so  little  in  use  in  modern  practice,  that  it  is  scarcely 

ever  to  be  found  in  any  late  reports  or  statutes. 


CHAPTER  CCXXI. 

PLEADINGS  IN  CRIMINAL  CASES. 


Art.  6.  ^  ^'  Further  authorities.  6  Cowen,  555-568.  If  a  juror, 

Cqji^         before  trial,  express  an  opiiiion,  it  is  cause  of  challenge,  and 
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cases  cited  ;  as  Diirell  v.  Mosker,  8  John.  445,  &tc. ;  Pringle  Vol.  VI. 
V.  Huse,  1  Cowen,  432;  Burr's  Trial,  vol.  1,  370-419,  &c.  Ch.  190. 
V  ^  14.  Challenge,  because  the  juror  had  given  opinion  after     Jlrt.  6. 
summoned  as  a  juror.     A  large  portion  of  the   doctrine  of       Con. 
challenge  to  jurors,  in  New  York,  is  found  collected  from  En- 
glish  and  American   authorities,   both  in    criminal   and  civil 
cases.     1  Cowen,  432-442.     Notes,  p.  436  to  442. 

§  1.  Indictment  for  assault  and  battery.     Plea  a  former  Art.  8. 
conviction  before  a  justice  of  the  peace,  for  the  same  ofience.    Con, 
State  replied,  obtained  by  the  deft's.  fraud  ;  rejoinder  and  is- 1 N.  H.  Rep. 
sue  on  that  fact  ;  found   against  him  and   adjudged   no  bar.  sJ^^^Uule 
Little  employed  the  person  who  filed  the  complaint  before  the 
justice ;  that  person   directed  the  service,  and  what  witnesses 
to  be  summoned  ;  and  an  attorney  was  paid  by  Little  to  ap- 
pear in  behalf  of  the  State,  and  all  the  proceedings  were  con- 
ducted under  Little's  agency.    The  fraud  was  ad  injury  to  the 
Slate,  in  reducing  the  fine  before  the  justice. 

Several  persons  are  convicted  of  a  misdemeanor,  a  new 
trial  cannot  be  moved,  unless  they  are  all  present  in  court,  and 
it  is  not  a  sufficient  excuse  for  absence,  that  they  are  in  cus- 
tody on  civil  process.     4  Barn.  &  Cres.  329. 

§  4.  Notwithstanding  the  act  of  1741,  a  slave  tried  for  a  g^^^^  ^  3^^  j 
capital  crime,  may  be  convicted  on  the  testimony  of  a  slave,  Hawlu,  434. 
uncorroborated  by  pregnant  circumstances. 

§  5.  One  convicted  of  larceny^  Sfc.     The  owner  of  a  slave,  g^i^  v.  Barae, 
by  his  agent,  assents  the  defts.  may  take  him  away  ;  but  in  &c.,  2  Taykn-, 
order  to  apprehend  the  felons;  they  in  so  doing  are  not  guilty^' 
of  larceny  or  seduction,  under  the  act  of  1779.     But  where 
the  defts.  bring  a  slave  to  a  particular  place,  after  such  assedt, 
but  in  pursuance  of  a  plan  matured  before  the  assent  given,  if 
the  jury  are  satisfied  that  both  defts.  were  privy  to  the  felony, 
and  equally  concerned,  they  may  properly  convict  them. 

"^^  6.  Under  the  act  of  1740,  the  payment  of  one  fine  is  not  state  o.  Smith, 
sufficient,  where  several  have  been  indicted  and  convicted  of  J,  ^^^^  M*^ 
killing  a  slave  on  sudden  heat  and   passions ;  but  every  one   ^   '    "' 
convicted  is  severally  liable  for  the  whole. 

§  7.  To  convict  A  of  a  second  crime  of  petty  larceny,  he  The  Peoples, 
must  commit  it  after  convicted  of  the  first.     This  is  the  true  ^"^^f^aS?" 
construction  of  the  statute,  (sess.  42,  ch.  246,  s.  40,)  providing    ' 
that  every  person  who  shall  be  a  second  time  duly  convicted 
of  petty  larceny,  shall  be  adjudged  to  imprisonment  in  the 
State  prison.     Statutes  extended  to  other  felonies  the  same 
way,  that  is,  ^  convicted  or  attainted  of  any  of  the  said  felonies 
committed  after  the  said  first  conviction,'  act  of  March  26, 
1796.     Some  other  acts  are  different ;  but  the  court  seemed 
to  think  they  all  ought  to  have  the  same  construction  ;  that  is, 
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Vol.  VII.  in  order  to  inflict  the  greater  punishment  on  the  second  ofiencei 
Ch.  221.   it  must  be  committed  after  the  conviction  of  the  first.     Tbf 
An,  8.     court  said,  '  we  think  the  difference  of  pbraseojogy  in  these 
Con.       several  statutes  was  merely  accidental;  that  the  legisiatur« 
meant  the  same  thing  in  each,  which  is,  that  the  conviction 
shall  precede  the  second  offence.     The  reasonable  construo- 
tion  is  given  by  Hawkins.'     (C.  P.  cb.  40,  s.  3.)     '  Where 
the  rule  is  laid  down  thus :  when  a  statute  makes  a  second  ^of- 
fence felony,  or  subjects  it  to  a  heavier  punishment  than  the 
first,  it  is  always  implied  that  such  second  offence  ought  to  be 
committed  after  a  conviction  for  the  first ;   for  the  gentler 
method  shall  first  be  tried,  which  perhaps  may  prove  effectual/ 
Art.  10.  ^2  con.  Error  to  the  supreme  court  of  Vermont,  beinc  the 

Con.         highest  court  of  law  in  that  State,  also  oo  25th  section  of  the 
swhcat.  312- judiciary  act  of  Sept.  24,  J789,  ch.  20.     Held,  1.  The  ap- 
Van  Nen^      pellate  jurisdiction  of  the  supreme  court  of  the  United  States 
may  be  exercised  by  a  writ  of  error  issued  by  tbe  clerk  of  the 
circuit  court  under  the  seal  of  that  court  in  the  {otm  prescribed 
by  the  act  of  congress  of  May  1,  1792,  ^h.  187,  s.  9,  and  the 
writ  itself  need  not  state  that  it  is  directed  to  ^  final  judgment 
of  the  State  court,  or  that  the  court  is  the  highest  court  of  law 
or  equi^  of  tbe  State :  2.  This  jurisdiction  arises  under  the 
constitution  laws  and  treaties  of  the  Union,  and  is  not  limited  by 
the  value  of  the  matters  in  dispute  :  3.  This  jurisdiction  extends 
to  a  case  where  both  parties  claim  a  right  or  title  under  the 
same  act  of  coneress,  and  the  decision  is  against  the  right  or 
title  claimed  by  either  party  under  such  acts. 
Art.  17.         ^  7  con.  Indictment  for  perjury.     Held,  two  witnesses  are 
Con.  not  necessary  to  disprove  the  facts  sworn  to  by  tbe  deft.     But 

I  Nott.  &.  Mc  where  there  is  but  one  witness  in  addition  to  his  tesdmony,  some 
ti^e'^Sute  V.    '  o^her  independent  evidence  ought  to  be  produced  :  2.  Where 
Haywood.       there  has  been  a  conviction  for  peijury,  and  the  words  stated  in 
the  indictment  from  the  face  of  it,  go  not  appear  to  be  materia), 
by  averment,  or  by  the  context  of  the  indictment,  or  by  their 
own  import,  judgment  will  be  arrested. 
1  McCord,  Where  A  is  indicted  for  a  rk)t  committed  by  him  and  four 

^^'  others,  the  others  must  be  named  or  said  to  be  unknown  ;  if  not 

so  the  judgment  must  be  arrested. 

^14.  Convict,  additional  punishment,  fyc.  5  Pick.  420, 
Commonwealth  v.  Keniston.  Oct.  6,  1825,  he  was  sentenced 
to  solitary  confinement  for  ten  days,  and  hard  labour  two  years 
in  the  State  prison,  and  the  same  day  was  removed  thither.  Oct 
16,  1827,  the  first  day  of  the  term,  the  solicitor  general  filed  ao 
information  stating  a  former  conviction  and  sentence  to  hard  la- 
bour for  another  offence,  and  praying  that  an  additional  punidi- 
ncDt  might  be  awarded  pursuant  to rstat.  1817,  cb.  176.  Curia, 
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Mre  think  the  information  should  be  filed  before  the  prisoner's  Vol.  VII. 
term  of  punishment  has  expired,  the  day  of  commitment  is  to  Co.  221. 
be  reckoned  a  part  of  term.  Hence  this  expired  the  15th  of  Art.  18. 
Oct.  1827.     Prisoner  discharged.  Cm. 

Here  at  the  close  of  criminal  law,  designating  the  oflences 
and  the  various  kinds  of  punishments  thereof,  the  proceedings, 
&c.  so  far  as  collected  m  this  work,  under  their  respective 
heads;  as  Arson,  Burglary,  Conspiracy,  Duelling,  Larceny, 
Murder,  Robbery,  &c.,  and  having  noticed  the  criminal  laws  of 
Massachusetts,  so,  principally,  those  of  Maine,  quite  at  large,  it 
may  now  be  useful  to  bring  into  one  view,  the  principal 
crimes  in  some  other  States  and  the  punishments  thereof,  as  in 
chapters  197  to  221,  both  included.  Crimes  and  ofiences,  and 
their  penalties,  and  judicial  proceedings  in  most  of  the  States, 
have,  in  part,  been  considered,  it  is  believed,  that  adding  the 
principal  crimes  and  offences  in  Virginiay  as  in  1828,  and  the 
punishments  and  penalties  annexed  thereto,  and  selecting  some 
more  cases  from  other  States,  as  much  criminal  law  will  be  con- 
tained in  this  Abridgment,  as  is  suitable  to  the  nature  of  tiie 
work,  though  so  large  a  one. 

^  1.     Virginia,  the  principal  crimes,  be.  follow. 

Treason,  (against  the  State  must  be  meant,)  punishment, 
death  by  hanging. 

Slaves  conspiring  to  rebel,  or  to  murder  any  free  person, 
death. 

Murder  in  the  first  degree,  punishment,  death. 

Killing  a  person  in  a  duel  is  deemed  murder,  and  death  the 
punishment. 

Rape  by  a  slave,  or  if  one  carnally  know  or  abuse  a  female, 
child  under  ten  years  of  age,  punishment  is  death,  so 

Buggery  by  a  slave,  with  man  or  beast,  same  punishment. 
See  tiiese  crimes  committed  by  free  persons,  in  subsequent 
pages. 

Arson,  punishment,  death  for.  all,  and  if  a  slave  be  accessary 
to  arson,  his  punishment  is  death. 

Wilfully  setting  fire  to  a  house  in  a  town  by  night  or  by  day, 
the  punishment  is  death. 

Slaves  wilfully  burning  any  bam,  stable,  shop,  comhouse, 
&c.,  death. 

If  a  slave  break  any  warehouse,  storehouse,  and  take  money,' 
goods,  or  chattels,  the  punishment  is  death.     We  shall  see,  in 
subsequent  pages,  slaves  are  punished  with  death  in  nine  other 
cases.     So  free  persons  committing  crimes  after  they  have  been 
imprisoned  for  life. 

A  free  person  advising  or  conspiring  with  a  slave  in  rebel- 
rioil*t>r  murder,  death  is  the  punishment. 

Punishments  in  the  penitentiary,  as  stealing  or  seUmg  a  free 

VOL.  ^x.  84 
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You  VU.  persoD  for  a  slave,  penitentiary,  not  lets  than  one,  nor  more 
C«.  ^1.  than  ten,  years. 

Art.  18.         Stealing  a  slave,  penitentiary,  not  less  than  three,  nor  more 
Can.       than  eight,  years. 

Murder  of  second  degree,  penitentiary,  not  less  than  five,  nor 
more  than  eighteen,  years. 

Robbery,  or  accessary  before  the  fact,  restoration,  or  pay- 
ment, penitentiary,  not  less  than  five,  nor  more  than  ten,  years. 

Burglary,  punished  as  robbery. 

Manslaughter,  penitentiary,  not  less  than  two,  nor  more  than 
ten,  years,  and  to  give  bonds. 

Maiming,  by  cutting  out  the  tongue,  putting  out  the  eye,  he 
&c.,  and  aiding  therein,  penitentiary,  not  less  than  two,  nor 
more  than  ten  years,  and  fine  not  exceeding  $1000. 

Challenging,  to  a  duel,  or  accepting  a  challenge,  forever  dis- 
qualifies for  office. 

Rape  as  accessary,  penitentiary,  not  less  than  ten,  nar  more 
than  twentyone,  years.     Free  persons. 

Carnally  knowing  or  abusing  a  female  child  under  ten  yean 
of  age,  or  accessary  before  the  fact,  penitentiary,  not  leas  than 
one  nor  more  than  ten,  years.     Free  persons. 

A  slave  attempting  to  ravish  a  white  woman,  punishment,  cas- 
tration. 

Buggery  with  man  or  beast,  penitentiary,  not  less  than  one, 
nor  more  than  ten,  years ;  means  by  a  white  person.  See  slave 
above. 

Accessary  to  arson,  if  a  free  person,  penitentiary,  not  less 
than  ten,  nor  more  than  twentyone  years. 

Maliciously  setting  fire  to  any  barn,  sl)op,  stable,  stack  of 
wheat,  corn,  &c.  by  night  or  day,  aiding  and  abetting,  to  pay 
all  damages,  and  penitentiary  or  jail,  not  less  than  two,  nor  more 
than  five,  years. 

Wilfully  burning  a  house,  or  houses  other  than  those  before 
enumerated,  either  by  night  or  day,  penitentiary,  not  less  than 
one,  nor  more  than  ten,  years. 

JFelonious  breaking  any  warehouse  or  storehouse,  and  taking 
any  money,  goods,  &^.,  or  aiding  and  abetting,  penitentiary,  not 
less  than  one,  nor  more  than  ten,  years ;  free  persons. 

Keeping  a  Faro  Bank,  E.  O.  table,  he.  or  suffering  them  to 
be  used  on  tiie  premises  of  an  innliolder,  penitentiary,  not  less 
one,  nor  more  than  two  years,  and  fine  not  exceeding  $500. 

Forcible  abduction  and  marriage,  penitentiary,  not  less  than 
two,  nor  more  than  ten,  years. 

Unlawfully  taking  away  fi'ora  parent  or  guardian  any  female 
under  ten  years,  imprisonment,  not  more  than  two  years ;  and  tak- 
ing away  and  deflowering  any  maid  or  woman  cliild,  imprison- 
ment ibr .  five  years. . 
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Peiijury  and  subornation  of  peijury,  fine  not  exceeding  $1000,  Vol.  VII 
imprisonment  one  year;  forfeiture  of  any  office  of  honor  or  Ch.  221. 
profit  which  he  may  hold,  and  forever  incapable  of  holding  any  jirt,  is. 
office  in  the  State.  Con. 

Juror  accepting  a  bribe,  fine  not  less  than  ten  times  the 
amount  or  value  of  the  bribe  taken,  imprisonment  six  months, 
and  to  be  subject  to  the  same  disabilities  as  in  cases  of  peijury. 

Embracery,  or  procuring  a  juror  to  accept  a  bribe,  fine  as  in 
the  case  of  a  juror,  imprisonment,  twelve  months,  and  the  same 
disabilities. 

Forgery  of  current  coin  or  bank  notes,  or  aiding  in  such  for- 
gery with  intent  to  injure  or  defraud,  or  passing  or  ofiering  to 
pass  such  counterfeit  coin  or  bank  notes,  with  intent  to  defraud, 
penitentiary,  not  less  than  ten,  nor  more  than  twenty,  years. 

Forging  or  procuring  to  be  forged,  or  keeping  or  concealing 
any  instrument  for  the  purpose  of  forging  coin,  bank  notes,  &c. 
or  the  seal  of  any  banking  company,  or  any  public  official 
seal,  when  against  a  banking  company,  penitentiary,  not  less 
than  five,  nor  more  than  fifteen  years ;  when  in  relation  to  any 
other  public  seal,  penitentiary,  not  less  than  one,  nor  more  than 
ten,  years. 

Forging  of  any  check,  post  note,  or  order  on  any  bank, 
&;c.  or  obtaining,  or  attempting  to  obtain,  any  monies,  &cc.  by 
means  of  such  forged  check,  post  note,  or  order,  or  aiding 
therein,  penitentiary,  not  less  than  two,  nor  more  than  ten, 
years. 

Forgery  of  any  land  warrant,  or  other  warrant,  issued  by  the 
State,  or  United  States,  or  any  bill  of  credit,  record,  deed, 
will,  note,  bond,  be.,  penitentiary,  not  less  than  one,  nor  more 
than  ten,  years. 

Forging  or  counterfeiting  the  brand  or  mark  of  any  inspector 
of  tobacco,  or  exporting  tobacco,  with  such  foiled  brand  or 
mark,  with  intent  to  defraud,  penitentiary,  not  less  than  one,  nor 
more  than  ten,  years.  The  same  penalty  for  voluntarily  des- 
troying or  concealing  any  codicil,  or  will,  or  aiding  therem. 

A  slave  committing  any  of  the  above  forgeries,  be.,  punish- 
ment death. 

Obtaining  money  or  goods  by  false  tokens,  imprisonment,  not 
exceeding  one  year,  and  setting  in  the  pillory. 

Horse  stealing,  or  accessary,  penitentiary,  not  less  than  five, 
nor  more  than  ten,  years.    If  by  a  slave,  death. 

Buyer  or  receiver  of  stolen  horses,  knowing  them  to  be  such, 
and  accessaries,  penitentiary,  not  less  than  six  months,  nor  more 
than  four  years.    If  a  slave,  death. 

Embezzling,  or  stealing,  or  taking  away  any  record,  writ,  re- 
turn, process,  warrant,  be.  of  any  court,  penitentiary,  not  less 
than  one,  nor  more  than  ten,  years.  If  by  a  slave,  punishment, 
death.  "  ■    '  t  ■■»  :....' 
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Vol.  VII.      Grand  larcenyy  or  when  the  value  of  property  ezecM^b  ^10, 
Qp.  291.   restoration  of  tbe  goods  or  payment  of  toe  value,  and  penitiin. 

Afi^  18.    ^Aiy*  not  loBs  ^i^*"^  <^®9  '^^^  more  than  three,  years* 
Q^^  Petit  larceny,  or  under  $10,  first  oflfence,  restoration  or  pajnoeot, 

and  confinement  in  the  county  jail,  not  less  than  one,  nor  mora 
than  six  months,  and  fed  on  low,  coarse  diet,  as  convicts  are  M 
in  the  penitentiajy,  and  punished  by  stripes,  at  tbe  diacretioii  of 
the  court,  to  be  infiictea  at  one  time,  or  dii^rent  times,  not  ex* 
ceeding  thirtynine  at  any  one  time. 

Petit  larceny,  second  (^ence,  penitentiary,  not  leas  tban 
five,  nor  more  than  ten,  years. 

Persons  having  been  cmce  sentenced  to  tbe  penitiendaiy  for 
an  ofience,  if  a&rwards  convicted  of  any  otner  oflence,  of 
which,  bein^  convi6ted,  would  subject  them  to  ccmfiiieaieot  m 
the  penitentiary  for  a  term  not  leas  than  five  years,  the  punidi- 
ment  is  imprisonment  for  life. 

Any  person,  aAer  having  been  tried  before  convicted,  and 
sentencra  to  the  penitentiary,  who  shall  be  a  third  time  con- 
victed and  sentenced,  imprisonment  for  life. 

By  a  law  enacted  in  March,  1824,  persona  convietCMl  of  of- 
fences, which,  by  any  existbg  law,  would  subject  diem  to  i 
prisonment  in  the  penitentiary  for  life,  are  to  be  punished 
death  by  hanging.  Persons  seotenccMi  to  the  penitentiary,  are 
by  law  to  sumr  solitary  confinement  for  a  term  oi  time,  not  leas 
than  one  eighth,  nor  more  than  onehalf  of  the  term  of  senteoee ; 
this  confinement  to  be  at  convenient  intervals  of  time,  reserving 
always  three  montlis  to  be  inflicted  immediately  preceding  dis- 
charge. But  the  superintendent  may,  if  the  physician  shall 
judge  tbe  healtli  of  the  convict  require  it,  remove  any  convict 
from  the  solitary  cell. 

Wilfully  setting  fire  to,  or  burning  any  bridge,  of  the  value  of 
$100,  penitentiary,  not  less  than  two,  nor  more  than  ten,  years. 
If  a  slave,  deatli. 

Destruction  or  wilful  injury  of  a  canal,  and  its  appurtenances, 
penitentiary,  not  less  than  two,  nor  more  than  ten,  years. 

Adultery,  fine  $20.     Fornication,  fine  $10. 

Riot,  imprisonment  and  fine,  as  determined  by  a  jury  before 
whom  it  may  be  tried. 

Conspiracy  to  procure  an  indictment  against  another,  impri- 
sonment and  fine,  at  tbe  discretion  of  the  jury. 

Moving  suits  at  law,  or  procuring  them  to  be  moved,  S^c, 
same  as  the  foregoing. 

See  a  good  collection  of  criminal  laws  in  other  States,  made 
in  1829,  by  the  Prison  Discipline  Society. 

<^  2.  Remarkt.  Those  who  observe  tbe  punishments  which 
were  mflicted  in  England,  when  our  ancestors  left  that  country, 
and  those,  i^flioted  iii>our  colonie^  many  of.  ivhicb  are  ootioed 
in  said  cKapters  197  to  321,  may  see  that  punuhments  hfrmiKK 
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Qo]y  been  varied,  but  muchi  also,  mitigated,  that  a  spirit  of  bu-  Vol.  VIT. 
manity  and  refinement  has  been  constantly  but  gradually  in-  Ch..321. 
creasing.  ArtAS. 

As  this  course  is  all  in  favour  of  the  vicious  and  the  criminal,      Can. 
•nd  tends  to  render  the  virtuous  part  of  society  less  secure,  it 
becomes  a  serious  question  if  the  mitigating  course  has  not  been 
carried  far  enough  in  the  United  States. 

It  will  be  observed  that  but  few  crimes  are  now  punished  with 
deathj  or  even  confinement  for  life ;  but  near  all  criminals,  how- 
ever great,  are  b  time  let  loose  on  society  ;  though  some  of  the 
state  prisons  and  penitentiaries,  may,  in  some  degree,  reform 
yhe  offenders  confined  in  them,  others,  as  yet,  are  only  schools 
of  vice  and  crimes  ;  in  them  they  learn  to  boast  of  their  feats, 
and  how  to  grow  more  criminal,  more  hardened  in  iniquity,  and 
better  taught  to  practise  it.  Good  feelmgs  and  compassion,  as 
in  the  tender  minds  of  women  and  children,  often  acts  sudden- 
ly, and  on  very  limited  views  of  cases.  They  see  those  pun- 
ished, and  often  decide  before  they  reflect  on  the  necessity  of 
Eublic  security,  tlie  reasotiablenesi  and  necessity  of  securing  the 
ves,  persons,  and  rights  of  all,  and  of  the  virtuous  and  best 
part  of  human  society. 

^  3.  In  the  severd  States,  (except  Louisiana,)  there  is  near- 
ly the  same  list  of  crimes  and  offences,  taken,  originally,  from  the 
-same  source,  the  English  law, (except,  also,  as  to  slavery,)  usually 
called  by  the  same  names ;  tnat  is,  the  same  acis^  and  the  same 
uifMrieSf  are  designated  by  the  same  name  or  description,  taken, 
originally,  from  the  same  English  books. 

So,  generally,  the  same  means  of  punishment,  hi  principle, 
tre  us^  in  each  of  the  States,  as  punishment  by  death,  by  coo- 
fineraent  in  State  prisons,  (called  by  some  penitentiary,)  part  of  the 
time  in  solitary  imprisonment,  and  the  largest  part  to  hard  la- 
bour, confinement  to  common  or  county  jails,  and  pecuniary 
fines.  In  Rhode  Island,  as  late  as  1822,  were  preserved  setting 
on  the  gaUows,  pillory,  whipping,  cropping  ears  and  branding ; 
but  these  five  colonial  means  of  punishment,  or  any  of  them, 
are  but  very  little  preserved  in  the  other  States. 

§  4.  Vast  variety  in  applying  fines  and  imprisonments  in  the 
several  States.  As  to  punishment  by  death  in  each  of  the 
States,  this  is  the  punishment-^omitting  accessaries,  slaves,  and 
offences  after  the  first,)  in  ten  cases  in  New  Jersey,  or  may  be  ; 
in  eight  cases  in  Massachusetts,  including  killing  in  duels  ;  in 
Rhode  Island  and  Delaware,  in  seven  cases  each ;  in  Maryland, 
may  be  in  seven  cases  ;  in  Maine,  is  in  six  cases ;  in  Vermont,  in 
five,  and  in  Virginia,  in  five  cases  of  free  persons ;  in  New  Hamp- 
shire, in  two  cases ;  and  in  Penn^lvania,  only  in  one  case,  that 
is,  murder  in  the  first  degree.  In  the  other  States,  between 
the  extremes  of  ten  and  one.  As  to  persons  confined  in  pti- 
sans,may.  be  from  m  day  to  the  terni  ot.  life.    vAji  Id  finMf-fiqin 
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Vol.  VII.  one  dollar  to  many  thousands.  Instance,  the  imprisonment  in 
Ch.  221.  either  the  State  prisons  or  common  jails,  is  generally  sentenced 
Jlrt.  18.  ^o  be  not  exceeding  so  many  years,  months,  or  days ;  the  fine 
Con.  "ot  exceeding  so  many  dollars,  but  in  a  few  cases  only  does  the 
;^^  law  say  not  less  than  such  time  or  sum  ;  fines,  &ic.,  in  Rhode 
Island,  for  i/curj^Aemy,  fine  not  exceeding  j}  1 00,  imprisonment 
not  exceeding  two  months ;  adultery j  fine  not  exceeding  $200, 
imprisonment  not  exceeding  six  months  ;  fomicaium^  fine  not 
exceeding  $6,  imprisonment  not  exceeding  five  days,  imder 
which  law  the  court  may  award  a  cent  or  an  hour>  and  obey  the 
law.  In  this  way  the  statute  law  in  each  State,  generally  fixes 
the  time  of  the  convict's  imprisonment,  and  the  amount  of  his 
fine.  In  a  few  cases  in  Virginia,  fi£c.,  the  jury  assess  it;  but  in 
most  cases  a  vast  discretion  is  left  in  die  judges,  below  the  time  or 
sum  prescribed  by  statutes.  In  a  few  cases,  the  fine  is  not  less 
than  so  many  dollars,  leaving  the  judges  to  fine  as  much  above 
as  they  sec  fit.  On  looking  over  the  criminal  codes  of  the  sev- 
eral States,  it  seems  legislators  have  exerted  fancy  and  ingenu- 
ity in  varying  fines  from  one  dollar  each  case,  to  many  tliousands 
each.  So  imprisonments  from  one  day  to  term  of  life.  In  a 
few  cases,  statutes  give  damages  ;  in  a  few,  double  and  treble 
damages  to  the  party  injured,  often  restore  to  him  his  prc^rty 
stolen  or  taken  fironi  him  ;  in  a  few  cases  disqualify  for  cMffice, 
a  longer  or  shorter  time ;  in  a  few  cases,  bonds  to  keep  the 
peace  and  be  of  tlie  good  behaviour  are  required ;  in  a  few 
cases,  the  convict  is  disqualified  to  be  a  witness.  Sometimes, 
where  the  statute  annexes  to  the  same  oflfences  several  punish- 
ments, the  judges  may  inflict  one  or  more  of  them.  Also, 
statutes  vary  very  much,  punishments  of  second  and  third,  Sec. 
offences.  In  a  few  cases,  the  offender  may  be  sold  in  service. 
Thus  we  have  a  view  of  our  criminal  laws,  sometimes  general, 
sometimes  in  detail.  But  such  is  the  vast  variety  in  detail  in 
twentyfour  States  in  the  Union  and  Territories,  that  an  octavo 
volume  would  not  contain  concise  descriptions  of  all  the  oun- 
ces in  them,  by  statute  and  common  law,  and  the  thousands  of 
penalties  and  punishments  annexed  to  them,  this  burdensome 
detail  grows  out  of  our  peculiar  system  in  part,  but  mainly,  the 
practice  of  so  many  legislatures,  perpetually,  and  often  unne- 
cessarily diverging  from  each  other. 


CHAPTER  CCXXII. 

Art.  20.  IMPEACHMENTS. 

Ci>n.  In  August,  1827,  at  Gloucester,  in  England,  in  addressing  the 

grand  jury,  Baron  Vaughan  observed,  *  it  would  be  highly  im- 
proper for  a  judge  ol  the  law  to  mix  himself  in  any  way  with 
qaestiont  of -j^liticf^  and  I  feel  that  I  should  be  polluting  the 
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Beat  of  justice  by  so  doing.'     Probably  this  may  be  coasider-  VdL.  VII. 
ed  as  one  of  the  causes  that  there  4s  so  much  and  universal  Ch;  233« 
confidence  placed  in  the  judges  of  England,  where  ardent,  if    Art.  SO. 
not  heatcdy  political  contests,  are  so  incessant.     What  would       Oph. 
have  been  the  effect  if  Judge  Chase,  whose  case  occupies  so 
much  of  this  chapter,  bad  been  as  prudent  as  Judge  Vaughan  ? 


CHAPTER  CCXXin. 


TITLES,  UNDER  STATUTES,  TO  PROPERTY    IN  THE  SEVERAL 

STATES  IN  THE  UNION. 

^  7  As  to  the  laws  of  descent  and  distribution  of  intestate  Art.  1 
property,  it  maybe  proper  to  add,  in  order  to  show  briefly  Con. 
how  they  agree  and  how  they  differ  in  the  individual  States. 
They  no  doubt  differ  much  more  than  any  other  laws  in  them. 
These  detcent  laws  and  the  judicial  decisions  on  them,  in  ex* 
tenso,  are  sufficient  to  make  many  volumes.  Yet  we  may 
safely  affirm  that  near  the  whole  of  this  massy  variety  is  un- 
important and  is,  in  many  cases,  merely  the  production  of 
fancy-— a  variety  rarely  material,  constantly  increasing  by  the 
repeated  revisions  of  these  laws  in  so  many  States,  and  by 
the  numerous  decisions  thereon  made  in  so  many  separate 
States. 

First,  the  States  agree  in  the  essential  parts  of  the  laws  of 
descent  and  distribution,  whenever  real  intestate  estate  in  fee  or 
in  tail,  has  been  left,  in  any  colony,  province,  or  State,  to  de- 
scend by  the  rules  of  the  English  common  law  here  adopted. 
This  was  adopted  in  each  of  the  thirteen  colonies  in  the  first 
period  of  its  settlement,  and  before  any  statute  on  the  subject 
was  enacted.  Such  statutes  were  early  enacted  in  Massa- 
chusetts, Rhode  Island,  and  Connecticut,  later  in  New  Hamp- 
shire, and  much  later  in  Maine,  and  generally  not  until  after 
1775  in  the  other  nine  colonies.  In  New  York  and  in  a  few 
other  States,  in  a  few  rare  cases,  this  common  law  still  directs 
the  descent  of  intestate  estates. 

About  one  hundred  and  sixty  years  since  the  statute  of  dis- 
tribution of  the  22d  and  23d  of  Charles  II.  was  enacted  in 
England,  by  which  personal  estate  intestate  has  been  almost 
entirely  distributed,  during  this  long  period.  It  was  formed 
on  principles  purely  republican,  giving  the  personal  estate  of 
the  intestate  to  all  his  children  in  equal  shares  and  so  to  their 
issue,  and  on  failure  thereof,  to  the  brothers  and  sisters  of  the 
intestate  alive  at  his  or  her  death,  equally,  and  to  the  children 
of  each  deceased  brother  and  sister.  The  children  of  each 
taking  hy  representaii^  per  t^irji^t, 'theiff^deoMied'tHnrcuit'ft 
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Vol.  VU.  share  in  bis  or  her  place  j  and  on  failure  of  these,  also,  then  to 
Ch.223.   the  next  of  kin  of  the  intestate,  in  equal  shares^  providing  also 
Art,  1.     for  the  intestate's  widow  specially* 

Can.  Early  in  New  England,  as  to  intestate  real  and  penond 

estate,  and  in  the  others  of  the  thirteen  colonies,  as  to  intes-* 
tate  personal  estate,  and  at  early  periods  after  1775  as  to  such 
real  and  personal  estate,  this  statute  has  been  in  force  by 
adoption  or  reenactment  in  all  the  thirteen  colonies,  since 
States,  in  respect  to  the  descendants  of  the  intestate,  however 
remote.  As  to  them  from  said  respective  periods,  there  has 
been,  and  now  is,  in  all  the  colonies  and  States,  in  Federal 
America,  (Louisiana  excepted,)  but  one  uniform  rule,  or  law 
of  descent  and  distribution  of  intestate  estates.  Every  State 
has  reenacted  so  far  the  said  statute  of  Charles  IL,  and  so 
far  congress  in  July,  1787,  made  it  unanimously  a  part  of  the 
territorial  ordinance,  as  appears  in  the  third  section  above. 
This  statute  of  Charles  made  no  [difference  between  whole 
and  half  blood,  males  and  femalest  father's  or  mother's  side. 
Also  so  far  has  said  ordinance  and  several  colonies  and  States 
adopted  or  reenacted  said  statute  of  Charles  II.  Probably 
nine  tenths  of  all  the  intestate  personal  estate  in  the  thirteen 
colonies,  and  nine  tenths  of  the  real  intestate  estates  in  those 
of  New  England,  and  nine  tenths  of  all  the  intestate  real  and 
personal  estates  in  twentythree  States,  in  the  last  fortythree 
years,  has  uniformly  descended  and  been  distributed  to  the 
issue  and  descendants  of  the  intestate  by  the  same  uniform 
statute  rule.  Probably  seven  eighths  of  the  intestates  leave 
descendants  of  some  discription ;  and  when  persons  do  not 
leave  any  issue,  they  usually  leave  wills,  republican  ones  or 
not,  as  they  please. 

The  States  all  agree,  as  to  posthumous  children  of  the  in- 
testate :  viewed  as  in  existence,  though  in  ventre  sa  mere, 
when  he  dies.  It  will  be  seen  in  this  chapter  very  near  all  of 
them  agree  in  several  matters.  As  to  male  tLnd  female  de- 
scendants,  see  Vermont,  New  Jersey,  and  Vii^inia.  There 
is  no  such  distinction  in  the  said  statute  of  Charles  IL,  said 
ordinance,  or  in  most  of  the  States,  giving  males  double  por- 
tions.    This  is  the  ancient  prejudice  in  part  preserved. 

§  8.  The  States  differ  in  numerous  cases,  but  not  in  essen- 
tial ones.  Only  the  most  considerable  differences  can  be  here 
noticed,  and  only  the  principles  of  differences  belong  to  this 
article ;  the  particulars  belong  to  the  other  articles  in  this 
chapter,  in  which  each  State  is  considered  by  itself. 

The  first  difference  to  be  noticed  is,  that  of  the  Ufhole  and 
half  blood.  In  making  these  differences  ia  diff^r^ent  Siates> 
fancy  often .«moi8. to  have  been  the  guide. . ..i  \w.\'^v.v'    -i   ^..ri  r 
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The  second  difference  respecis  ancestral  pstntes,  thnt  is,  es-  Vol.  VII. 
tntes  roniiiis;  to  liie  intestate  by  descent,  devise,  or  hy  deed  of  Cu^  223« 
gift  from  some  kind r erf ^  or  relation^  by  blood,  of  the  intestate,     ArL  J. 
nnil  estates   he  actually  |nirchnsed  and  acquired  with  his  own       Cont> 
means,  this  is  called  nrquired  estate. 

The  third  diflference  is,  when  an  ancestor,  as  parent,  &r.  is 
degraded,  as  the  mother  is  by  til?  act  of  Jam.  II.,  by  which 
she  is  reduced  from  the  first  degree  of  kindred  to  her  chil- 
dren to  the  second,  so  as  only  to  take  a  share  among  them 
when  one  dies  intestate,  and  the  father  is  dead  ;  whereas  a 
mother  in  the  first  degree  would,  but  for  this  statute,  lake  all. 

^  9.  The  fourth  difference  is  as  to  representation.  By 
said  act  of  Charles  11.  it  is  limited  to  the  children  of  brothers 
and  sisters  of  the  intestate  deceased,  before  his  death.  Seve- 
ral States,  we  shall  see,  follow  that  act  and  others  not,  but 
take  various  com'ses. 

In  taking  by  representation  or  per  stirpes^  it  is  a  general 
rule,  the  takers  n)ust  be  in  different  degrees,  as  where  the  in- 
testate leaves  a  brother  in  the  second  degree,  and  nephews  in 
the  third,  and  children  of  a  deceased  brother,  B,  they  lake 
B's  share  by  representation  per  stirpes.  Another  rule  is,  if 
all  be  in  the  same  degree,  who  take,  they  must  take  per  capi- 
/a,  each  one  an  equal  share,  as  where  all  the  chiimants  are 
brothers,  or  all  are  nephews  and  neices.  No  representation 
in  the  ascending  line. 

The  fifth  difference  is  thus  :  a  few  States  reqtiire  the  intes- 
tate to  die  artuaHy  seised^  or  seised,  the  same  tiling,  in  order 
the  estate  may  descend  from  him.  Most  of  the  Slates  only 
require  the  intestate  to  be  owner  of  the  estate,  or  to  have  a 
right  tliereto,  or  interest  therein,  in  order  it  pass  from  him. 
The  feudal  principle  of  seisin  was  in  force  in  tiiost  of  th^' 
colonies  till  1776,  by  which  the  estate  descended  from  the 
person  last  actually  seised.  As  if  a  father  died  so  seised  in 
fee  and  left  a  son,  his  only  heir,  who  died  before  he  got  such 
seisin,  the  estate  descended  to  the  father's  heirs,  and  not  his 


son's. 


The  sixth  difference  is  as  to  legitimating  ehildren  born  out 
of  wedlock,  by  the  marriage  of  their  parents  after  they  are 
born,  the  father  recognising  them  to  be  his.  So  is  the  Scotch 
law,  the  French,  and  many  christian  laws.  So  the  laws  of 
Maryland,  Virginia,  and  Vermont,  Ohio,  &c.     Others  not  so. 

The  seventh  difference  respecis  cousins.  Some  States 
name  them  as  takers  specifically,  and  direct  the  intestate  es- 
tate to  go  to  cousins^  when  first,  second,  third,  &lc.  cousins 
take  in  order  as  long  as  any  can  be  found.  Leaving  Icindred 
oearQr  wUtciflJo  &h^  inteit«ie|p  9Ve^Sh»  Bm^mi^K^Vl^^ 

TOL.  IX.  85 
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Vol.  VII.  nfier  thcrn,  under  the  words  next  of  kin.     This  is  the  case  io 
Ch.  223.  Georgia.      Possibly  Alabama   and    Mississippi    may   follovr 
^rt.    1.     Georgia. 

Con.  The  eighth  difference  is   in  providing  for  the  intestate's 

>^-v«w/     widow  in  many  waysi  as  in  (he  following  articles. 

Ninth,  they  differ  much  as  to  advancements :  very  varioas, 
especially  as  to  the  evidence. 

Tenth  difference  is  in  applying  the  rule  of  computing  the 
degrees  of  kindred.  All  the  States  adopt  the  rule  of  the  ctnf 
law^  except  North  Carolina,  Maryland,  and  Georgia. 

Eleventh  difference  is  as  to  the  wife's  conveying  her  estate. 
She  is  examined  in  all  the  States,  except  Maine,  New  Hamp- 
shire, Massachusetts.  Generally,  where  she  does  not  convey 
legally  she  dies  intestate. 

The  twelfth  difference  is  as  tin  the  crop  going  to  the  heir,  or 
executor,  d^^c.  Some  States  divide  it,  as  Rhode  Island  aud 
several  other  States,  as  in  the  following  articles. 

The  thirteenth  difference  is  as  to  taking  per  stirpes  or  per 
capita. 

There  are  some  other  differences  not  often  made. 

It  merits  particular  attention,  that  the  most  considerable 
differences  are  the  relics  o{  ftu'dal  principles,  relics  cast  by  in 
almost  all  liberal  laws.  The  distinction  of  blood,  of  ancestral 
and  acquired  estates,  originated  in  feudal  times  :  both  distinc- 
tions have  ever  been  rejected  in  many  colonies  and  States. 
As  to  (he  last,  as  (he  intestate  becomes  complete  owner  of  the 
proper(y  he  leaves,  and  ca-^  dispose  of  it  as  he  pleases,  and 
the  |)r«>per(y  is  his,  it  is  of  no  importance  how  lie  comes  by 
it.  Of  this  opinion  were  the  Romans  ;  of  it  are  the  French, 
and  many  of  our  States.  So  the  said  principle  of  seisin  is 
feudal :  rejected  by  tnost  of  (he  States.  Said  legitimation  is 
law  but  in  few  States  ;  for  its  rejection  or  extension  there  arc 
high  Christian  authoii(y.  At  present  the  diilerences  as  to 
covsins  are  found  only  in  Georgia.  Difference  as  to  wedlock 
proves  there  has  been  no  one  leading  prhiciple.  All  tlie 
S(a(es  agree  in  the  said  rule  of  the  civil  law,  except  three, 
though  some  do  not  name  it  they  calculate  upon  h.  Several 
Statps  do  not  examine  the  wife  privily,  and  never  have,  and 
they  in  two  centuries  have  found  no  reason  to  alter.  The 
difference  as  to  the  crop  are  very  limited  and  unimp  irtanf. 
The  same  may  be  said  lespecting  the  few  casci  of  per  stirpes 
and  per  capita  in  wh  ch  the  States  differ. 
0  Wheat  666-  ^  10.  Even  a  mere  equitable  title  to  land,  to  be  located, 
•^  cannot  pass  by  devise  unless  the  will  be  proved  and  register- 

ed,  aceording  to  the  laws  of  the  State  in  whieb  the  land  is  to 
U  loeattd,  and  if  viawed  at  pirs^nal^  afil  tba  kir  ia  ilM 
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same*     Sec  also  9  Cranchi  151,  and  Goodwin  v.  Jones,  cli.  Vol.  VII. 
29,  n.  l,s.  17.  Ch.223. 

TiiH  title  and  disposition  of  real  property  is  governed  by     ^ri,    1. 
file  lex  Uci^  and  title  to  lands  can  only  pass  by  devise  accord-       Con. 
ing  to  the  laws  of  the  State  or  country  where  the  lands  lie  :     ^«^^v^w/ 
2.  The  probate  in  one  Slate  or  country  is  of  no  validity  ns^®^****^!^ 
affecting  title  to  lands  in  another ;  but   if  a  will  be  made  and  ' 
proved  in  another  State,  an  attested  opy  of  it  may  be  admitted 
to  re-record  and  made  valid  in  Virginia  and  Ohio. 

Wills  ui  to  land4  in  diff<trenl  Statts.     A  duly  certified  ^[J^^'*^*!;,^^ 
copy  fif  a   will  of  lands,  and   the   probate   thereof,  in  the  or-  lessee  v.  Bfoy- 
phan's  court  in   Maryland,  is   not  evidence  in   an   artion  of**'*-*'' 
ejectment,  of  a  devise  of  lands  in  Tennessee  :  2.  The  local 
law  of  Maryland,  as  to  the  effect  of  evidence  of  the  probate 
of  a  will  of  lauds,  in  ejectment,  is  the  same  with  the  common 
law. 

A  will   made  in  a  foreign  country,  according  to  law  there,  ^?-?^*"  ^^ 

....       ,.      .,/,       o  .    t       ,  o  rni     -t  76,  Ann- 

is  not  valid  in  this  till  here  proved  in  the  proper  court.     Ihegtroni;*.  Lear, 

Itx  loci  governs  as  to  real  estate.   7  Wheat.  24H.  admV. 

New   Hampshire.     In   this  State  the  statute  enacts,  if  any  Art.  2. 
person  die  seised  of  lands,  &C.,  they  shall  descend,  Su:. ;  this    Con. 
seems  to  require  actual  seisin. 

A  deed  of  lands  given  to  a  child  in  consideration  of  love 
and  affection,  is  an  advancement, 

A,  died  seised  in  fee  of  lands,  descended  to  him  from  his  2  N.  H.  Rep. 
falher,   having  uncles  and  aunts  on  his  father's  and  on  his.^^*®J»  ^^' 
mother's  side,  who  were  the  next  of  kin,  and  also  children  of^|^ 
a  deceased  aunt.     Held,  the  land  descended,  in  equal  shares, 
to  the  uncles  and  aunts  on  both  sides,  but  nothing  to  said 
children,  there  being  no  representation  among  ascendants. 

^  11 .  As  the  act,  after  providing  for  the  lineal  descendants.  Art.  3. 
provides  only  for  the  next  of  kin^  as  the  mother  is  next  of  Con. 
kin  to  her  children,  she  inherits  of  them  if  no  issue  or  father, 
though  the  intestate  child  leave  brothers  and  sisters.  But  one 
exce|>ti()n  is,  where  one  dies  who  received  estate  by  descent 
from  his  or  her  father,  before  married  and  of  age,  it  goes  to 
brothers  and  sisters,  if  of  age,  the  mother  has  a  sister's  ^hare. 
If  a  person  dies  of  age,  or  married,  leaving  no  issue,  but  a 
widow  and  a  father,  he  takes  half  and  she  half  in  fee  simple ; 
if  no  widow,  he  takes  all.  The  widow's  moiety  is  in  lieu  of 
dower.     The  intestate  must  die  seised. 

^  8.  Ancestral  and  acquired  estates,  are  distinguished.     In  Art.  4. 
the  ascending  and  collateral  lines,  if  the  estate  be  ancestral.    Con. 
the  relations  of  the  intestate  who  were  relations  of  the  persons 
from  whom  it  caniCi  are  preferred  to  all  other  relatives,  how- 
ever near  th^.iatter  may  be  to  tlie  intestate.    F«>r  tiie  ni^a^tfy;^ 
of  ancestral  and  acquired  estates,  see  a.  I,  s.  IS. 
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Vox*.  Vn.       §  8*  As  10  ancestral  estates,  there  is  no  distinction  o(  wlioie 
Ch.  223.  ^^^^  li^l^  blood.     Hence  in  this  Slate  this  distinction  of  blood 
Att*  6.     respects  the  acquired  estate  only. 
(joti.  An  estate  in  fee  by  deed  or  will,  may  be  created  to  com- 

mence in  future. 

The  intestate  need  not  be  actually  seised  of  tlie  real  estate 
be  owns ;  it  is  enough  he  have  a  title  or  right  to  it  or  an  inter- 
est therein ;  as  in  Massachusetts,  Virginia,  Kentucky,  &c. 
Art.  6.  li)  New  York,  all  lands  sold,  are  held  in  fact  as  welt  as  in 

Gon»  form,  by  an  allodial  tenure,  though  expressed  iu   deeds,  *ia 

fee  simple,'  iu  the  old  form. 
20  Johfw.  R.        A,  holding  lauds  by  defeasement  merely,  cannot  levy  a  6ne, 
Sfiil^f**"  *     ^^  ^^  ^^  affect  sirangf?rs.     A  fine,  and  five  years  non  claim, 
18  do.  498.      are  conclusive  evidence  of  thie  in  the  cognizee,   against  aR 
persons  not  under  legal  disability ;  and  a  fine  alone,  is  stifficient 
to  support  an  ejectment  against  a  person  who  has  entered  dur- 
ing the  fire  y(>ars,  without  title. 

2  Cowen,  569-572,  Whitaker  v.  Young  and  Yoimg,  irii- 
pleaded  with  Yotmgs'  heirs  of  Yoimg  dcceasetl.  Atsump^ 
on  the  act  (1  R.  L.  316,)  *  for  the  relief  of  creditors  against 
heirs  and  devisees.'  Form  of  a  declaration,  on  flic  simpkf 
contract  of  their  ancestor.  Act  directing  the  tn<^e  of  pio* 
ceeding  against  joint  debtors,  where  a  part  only  are  brought 
into  court,  (1  R.  L.  521,)  does  not  apply  to  an  arliofi  against 
heirs,  &tc.  :  2.  These  are  liable  onlv  to  the  extent  i»f  their  in- 
heriianre  :  3.  If  some  are  not  warned,  those  who  arc,  must 
plead  it  in  the  first  instance,  or  they  lose  the  benefit  of  con- 
tribiitioii  :  4.  If  it  ajipenrs  in  the  declarntion  that  only  a  part 
of  the  heirs,  &tr.,  are  anested  in  the  suit,  those  so  arrested 
miiy  demur.     See  ch.  130,  a.  i9,  s.  4. 

<5»  26.  Ijaws  enacted  ht*fore  the  year  1827,  when  the  stat- 
utes of  this  Slate  were  a^ain  revised. 

The  statiues  in  this  Stale  have  avoided  the  terms  legrdl  rt* 
prcsentatiues,  and  next  of  kin  ;  hut  the  Inkers  are  sperificully 
described,  yd  in  constnulion  and  practice,  the  said  .statute  of 
dislribnlion  of  Charles  2d,  is  followed  as  to  real,  as  wvil  as 
personal,  estate,  to  a  sjreat  extern. 

The  mother  cannot  iidierit  in  any  case.  No  distinction  of 
whole  and  half  blood.  Wlien  all  t.iu  claimants  are  nephews,  they 
take  per  stirpes  by  statute  ;  hy  that  of  Charles  II,  per  capita, 
Re8;;nd  is  had  to  the  i?states  coming  from  father  or  mother,  if 
from  her  to  a  child  and  it  dies  intestate,  the  father  cannot  take, 
but  can  if  the  estate  come  not  so. 

§  27.  So  regard  is  had  to  ancestral  and  acquired  estates. 
The  widow  has  dower  at  common  law.  The  siatnti*  (beAire 
L837»  if  not  smeey)  enacts  if  no  father,  the  auoestml  intesiatt 
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estate  shall  descend  to  the  intestate's  brothers  and  sisters  of  Vol.  VII. 
the  blood  of  the  ancestor  from  whom  it  came.     If  none  such  Ch.  223. 
living,  then  to  the  children  of  such  brothers  and  sisters  per     jfrt.  6. 
Hirpes,     If  no  such  children,  then  as  the  common  law  directs,       Con.' 
that  is,  to  the  next  collateral  kinsman  of  the  whole  blood,  pre-    v^rv^u/ 
ferring  males  to  females,  and  the  eldest  male  to  nil  other  males. 
Acquired  estates  go  to  the  children  of  deceased  brothers  and 
sisters  of  the  half  blood,  who  take  per  stirpes^  they  being  the 
nearest  relations  to  the  intestate  in  the  ascending  line  ;  thetict 
goes  only  to  the  father. 

§  28.  Ejectment  to  recover  twenty  acres  of  land  on  lot  No.  Jackwn  »• 
93.  Held,  1.  In  certifying  the  acknowledgment  of  a  ^^^^^  cx!\9tn\^-^ 
or  mortgnge,  on  the  act  1  R.  L.  364,  s.  ],  it  is  sufficient  forsed. 
the  officer  to  say,  *  on  ■  ^^\*^^  came  A  B,  to  me  known ^  and 
acknowledged  he  executed  the  above  deed  (or  mortgnge)  for 
the  uses  and  purposes  therein  mentioned,'  &ic.,  without  suying 
*  to  me  known  to  be  the  per^n  described  in,  and  who  execut-  • 
ed  the  said  mortgage, '  (or  deed) :  2.  That  the  omission  of 
this  clause  has  been  extensively  practiced  in  the  State ;  so 
that  many  titles  Would  be  disturbed  hy  allowing  it  to  affect  the 
certiBcute.  Would  perhaps  amount  to  a  ronstruciion  of  the 
act,  and  at  all  events  would  render  the  court  unwilling  to  listen 
to  an  objection  for  this  cause :  3.  An  affidavit  under  the  fifth 
section  of  the  act  concerning  mortgages,  (1  R.  L.  374.)  is 
sufficient,  if  certified  in  this  form  :  *  sworn  before  me  this  first 
day  of  November,  1821,  George  Dexter  commissioner,'  with-* 
out  expressly  certifying  that  the  deponent  appeared  before  him, 
he.  :  4.  A  deed  to,  »n<l  from,  n  lunatic,  before  office  found, 
is  only  voidable ;  so  one  not  privy  with  ihe  lunatic,  cannot  ob- 
ject his  insanity  :  d.  The  objection  that  a  conveyance  of  land 
is  void,  because  the  ginntor  is  not  in  possession,  does  not  njH 
ply  to  a  patent  or  deed  of  land  from  the  people  of  the  State* 
No  adverse  possestiion  can  prevail  against  the  State.  The 
words  known  to  me,  are  material.  The  objection  to  the  gran- 
tors being  not  in  possession,  is  allowed,  to  prevent  mninteunnc^.^ 
and  does  not  apply  to  the  State,  or  toexecutois,  die,  selling 
in  outer  droits  and  hy  naked  power. 

§  27.  The  intesiate's  estate,  real  and  personal,  has,  since   ^r^.  7. 
the  revolutio  t,  desceuilvd  to  nil   his  children  ;  hut  the  s^ms       Con. 
have  double,  the   daughters  single  porticMis ;  this  in  equity,  is 
extended  to  brothers  and  sisters,  and  to  nephews  and  neiccs* 

Brotliers  and  sisters  of  the  whole  blood  and  tlieir  issue,  ex- 
clude the  half  blood.  In  pII  cases  in  the  asrending  line  and 
in  all  others  in  the  collateral,  the  law  of  this  State  follows  the 
English  law,  hence  the  fatlier  we^^r  can  inherit  of  the  cbild  di- 
rtcity%«   >N<»  distinciicvi M tO4ine6itMl.aodtcquir0d Mmm»^ ot 
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Vol.  VIL  faiher's  or  motliers  side ;  by  the  statute  the  half  is  postponeil 

Ch.  223.   to  the  whole   blood.     It  is  stiffi'jient  the  intestate  have  an  io* 

Art.  8.     terest  in  the  estate  ;  seisin  is  not  re(|iiired. 

Con.  ^15  coit.  Where  the  intestate's  issue   are  in  degrees  une* 

qnal  ot  kindred,  the  more  remote  take  per  stirpes  wh^t  their 

parents,  if  living,  would  have  taken.     The  mother  never  can 

take  an  estate  roming  on  the  father's  part. 

The  exclusion  of  the  half  blood  is  thus  limhed.  Virginia. 
If  no  ibstio  of  the  intestate,  father  or  mother,  brother  or  sister, 
of  the  whole  blood,  or  their  descendants,  then  brothers  and 
sisters  of  the  half  blood  and  their  issue,  inherit  to  the  exchid* 
ing  more  remote  kindred  of  the  wiiole  blood,  in  casethe  es* 
tate  came  by  descent  and  devise,  or  deed  of  gift,  of-  some  an* 
ccstor ;  and 'no  relation  of  the  intestate  can  inherit  it,  except  he 
be  of  the  blood  of  such  ancestor. 

Generally,  if  no  issue,  father,  mother,  brothers  or  sisters, 
of  the  whole  or  half  blood,  or  issue  of  th^m,  the  estate  goes 
to  the  next  of  kin  in  equal  degree ;  and  if  any  such  be  dead, 
then  to  their  issue  per  stirpes  and  ad  infinitum.  By  the  stat* 
ute  of  Pennsylvania,  in  several  cases,  estates  are  taken  per 
stirpes^  where  by  the  said  statute  of  Charles  II,  they  are  tak- 
en per  capita. 

jSTote.  There  has  been  in  force  in  this  State  near  thirty 
years,  a  statute  that  forbids  British  authorities  of  a  date  pos- 
terior to  the  revolution,  to  be  read  or  quoted  in  the  courts  of 
justice,  in  Pennsylvania.  This  may  be  right  in  some  cases ; 
as  where  these  prohibited  authorities  do  not  explain  those  of 
a  date  anterior  to  the  revolution.  Be  this  as  it  may,  it  is  clear 
it  is  best  to  leave  such  matters  to  the  courts  of  law. 

§  22  con.  Case  of  a  new  acquisition  in  new  lands.  A 
made  a  small  improvement  on  vacant  lands,  and  died,  not 
having  made  any  settlement,  or  having  bad  any  view  to  resi- 
dence. After  his  death,  a  warrant  to  include  his  improvement 
was  taken  out  by  his  brother,  for  the  benefit  of  the  daughter  of 
A,^)aid  for  by  funds  derived  from  her  father.  Held,  the  es- 
tate did  not  come  to  her  ex  parte  paterna^  but  was  a  new  ac- 
quisition, which,  on  her  death,  descended  to  her  brother  of 
tiie  half  blood.     Simpson  v.  Hail,  4  Serg.  &  R.  337. 

Constructive  possession.  If  a  person  makes  a  settlement 
on  a  vacant  lot,  with  intention  to  take  up  the  whole,  the  law 
extends  his  possession,  over  the  whole.  Gilday  v.  Watson,  2 
Serg*  &  R.  410.  Tiie  effect  of  improvements  made,  :i%  to 
titles.  1  Serg.  &  R.  128  ;  2  do.  488  ;  4  do.  427-467 ;  5 
do.  266 ;  1  Yeates,  516;  3  do.  73,  272,  523 ;  4  do.  266, 
429,  562;  4  Binn.  161--218;  2  do.  476;  5  do.  77, 186-^11; 
aod  acorea  of  otl|pr  isaaes  io  tlieae  ibre«  awborat  as  in  I>aUas» 
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on  this  subjf'ct ;  merely  arising  out  of  statutes  almost  peculiar  Vol.  VII. 
to  Pennsylvania.  Ch.  223. 

<^  27.  Equity  powers  in  Pennsylvania.     Before  the  revolu-     Jlrt^  8. 
tion,  the  legislature  refused  to  establish  a  court  of  chancery,       Can. 
to  prevent  the  increase  of  the  governor's  power,  who  claimed    s^rs/^^ 
to  be  chancellor.     But  the  courts  of  law,   by  degrees,  exer-i  D^ii.  144;  4 
cised  chancery  powers  to  a  considerable  extent ;  and  adopted  ^^'-  ^'wood 
chancery  rules.     And  it  has  been  the  settled  practice  of  the  |  Binn.  217.  ' 
supreme  court,  to  proceed  on  equity  principles. 

Equity  being  viewed  as  part  of  the  law  in  this  State,  the 
courts  allow  a  deft,  to  put  in  a  plea  founded  wholly  on  equity. 
Pollard  r.  ShaiTer,  cited  ch.  78,  a.  10,  s.  9;  ch.  117,  a.  5,  s. 
1.     Case  of  destruction   by  the  enemy.     According  to  this3  g^^  |^  1^ 
case,  where  the  forms  of  the  common  law  are  not  adequate  to  57S ;  Jordan  «. 
do  justice,  the  courts  of  law,  to  reach  the  equity  of  the  case,  ^^^^P***^* 
may  allow  the  parties  to  form  declarations  and  pleas  proper 
for  the  case,  before  the  court.     On  this  general  principle,  we 
find   the  law  courts  in  Pennsylvania  exercising  a  very  large 
portion  of  all  the  powers  appropriated  in  England  to  the  court 
of  chancery.     And  these  courts  have  established  near  fifty 
rules  to  regulate  pleadings  and   practice  in  equity  cases  ;  in- 
cluding bills,  subpoenas,  pleas,  answers,  demurrers,  and  most  of 
the  common   forms  used  in  the  proper  courts  of  equity.     In 
Pennsylvania,  there  being  no  court  of  chancery,  the  courts  of 
law  consider  that  as  done,  which  chancery  would   decree  to 
be  done.    The  court  determines  the  mode,  manner,  and  extent  jQ|!*'|'g^' 
of  relief  to  be  given  in  equity,  by  the  common  law  courts,  in  41.  ' 
Pennsylvania.    The  jury's  verdict  may  find  the  facts  on  which 
the  equity  of  the  court  is  called  on  to  interpose,  but  cannot  set 
aside  a  contract.     Witman  v,  Ely,  4  Serg.  &  R.  266. 

In  equity,  generally,  time  is  not  essential,  but  considerable 
delay  not  accounted  for,  is  viewed  as  an  abandonment,  or  is 
material,  where  it  diminishes  the  value  of  the  thing  contracted 
for.     BcIIhs  v.  Hays,  5  Serg.  Sl  R.  427. 

^  28.  In  Pennsylvania,  the  courts  of  la«^  have  assumed 
equity  powers,  as  stated  in  another  place;  and  15  Serg.  8lR. 
64,  ^c,  in  the  case  of  Heger's  executors,  in  a  probate  case, 
the  supreme  court  recognised  and  held,  it  was  governed  by  the 
law,  as  it  was  administered  by  courts  of  equity ;  so  adjudged 
that  where  executors  purchase  the  notes  of  a  bank  at  a  dis- 
count, and  with  them  pay  a  debt  due  by  the  testator  to  the 
bank,  the  estate  has  the  benefit  of  such  discount,  and  not  the 
executor.  Quere,  if  they  purchased  the  notes  with  their  own 
money.  And  p.  118,  Kuhn  v.  Nixon,  shows  her  courts  pnic* 
tice  in  many  cases,  as  do  courts  of  equity  ;  and  that  equitable 
prioci^M  are  to  bt  applied  by  a  jufy  in  th«  cottitf  ot  laiVf 
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Voi:..  VII.   under  the  direnion  of  tlie  court.    This  blendins;  law  add  equity 
Ch.  223.    in  the  ronits  of  luw  in  that  Stiito,  requires  piirtieular  uileiitioii, 
Art,  6.      Tor  thereby  their  decisioivs  arc  rendered  more  inapplicable  in 
Con.        oih»T  Stales,  than  at  first  view  ap|>e:n'S. 
v^rv"^        ^  10.  Only  brothers  and  sisters  of  the  whole  blood,  and  their 
Art.  9.       children  and  grandchildren,  are  preferred  to  the  half  blood; 
Cun.  &i)^  on   failnre  of  brothers  and  sisters  of  the  wlidle  and   half 

blood,  and  of  their  legal  representatives,  the  estate  of  the  intes^ 
tate  goes  to  the  next  of  kin,  and  their  legal  representatives. 
It  is  doubtful,  if  representation  among;  collaterals  extends  only 
to  grandchildren,  or  od  infinuum.  No  preference  of  the  wliole 
blood  where  the  estate  is  ancestral.  There  are  several  distinc- 
tions of  blood  in  other  cases. 
Art.  10.  ^  1  con.  But  neither  a  deed  of  bargain  and  sale  not  indfnttd^ 
Con,  nor  a  devise,  will  bar  an  estate  tail :  2  Har,  8t  Mc  H.  175:  on 

the  act  of  1 783,  ch.  23 ;  nor  did  the  act  of  1 692,  ch.  30,  for  record- 
ing conveyances,  8ic.,  extend  to  any  proprietary  grants,  p.  385. 
^  3  con.  The  statute  1699,  ch.  42,  prescribes  a  particular 
form  of  examination  of  the  wife.  Held,  she  must  be  c^xamined 
in  that  form,  and  the  certificate  of  the  two  justices  examining 

1  Har.  &  Mc  her,  must  contain  the  form  in  substance.    Adjudged  April  1723, 
H.  5D— 67.      by  the  provineial  court ;  deft,  excepted,  and  the  court  of  ap- 
peals, July  1724,  revised  the  judgment.     Appeal  allowed  to  the 

2  Har  &  Mc  ^^^^  proprietary ;  Robins  ,  lessee  v.  Bush  ;  see  2  Har.  &  Mc 
H.  19—38;  3  H.  19-25;  a  correct  form  of  examining  on  statute  1715, 
do.  430.  ch.  47. 

If  A  bequeath  to  his  wife  a  part  of  his  personal  estate,  and  she 

dies  within  the  forty  days,  without  making  her  election  to  abide 

by  his  will  or  not,  her  representatives  must  abide  by  the  wiH, 

H.  95.        ^  decided  in  the  orphans*  conrt,  and  affirmed  in  the  general  court. 

Judicial  decisions  in  Maryland  on  the  subjects  of  this  chapter, 
from  A.  D.  1 658  to  1 798,  &c.  By  many  deci^^ioDS  Maryland 
appears  to  have  adopted,  in  disposing  of  new  lands,  the  princi- 
ples adopted  in  Virginia,  &ic.,  and  Pennsylvania,  stated  a.  8,  s. 
22,  a.  15,  s.  2,  this  chapter. 

^  19.  A  bargain  and  sale  by  a  feme  covert,  with  warrant}^ 

does  not  discontinue  the  estate :    J  Har.  b  Mc  H.  275-280, 

Mayson's  lessee  v.  Sexton :   many  cases  cited,  and  several  to 

show  a  married  woman  in  her  deedmnj  warrant.     See  ch.  106, 

a.  4,  s.  2,  3,  4,  5,  and  ch.  115,  a.  4,  s.  32 ;  Hob.  20,  225. 

Held,  21  Jam.  1,  act  for  limitation  of  action  extends  not  to 

1  Har.  &  Mc  Maryland  :   1  Har.  &6  IVlc  H.  2 1,  30,  32  ;  but  518  tbe  grantee 

H.  2—190.      being  attainted,  his  lands  were  forfeited  to  the  lord  proprietary. 

In  this  State,  ejectment  in  the  English  form  only,  seems  ever 
to  have  been  used  to  recover  lands ;  the  bounds  of  which  have 
ever  been  rather  uncertain,  for  reasons  staled  in  die  preamble  of 
»lopg.iBQjt,|9^ie4iB  June  1699,  a^d  in  oUier  (otm;  aQ|i9  parsed 
j^pril,  1715  and  1718,  published  3  Har.  ii  Mc  II.  appendix.  ' 
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III  this  State,  Mortgages  are  tried  on  English  principles :  2  Vol.  Vtl. 
Har.  fc  Mc  H.  sundry  cases.  A  writ  of  inquiry  of  damages  Ch.  223. 
lies  in  ejectment ;  96,  97 ;  3  Har.  h  Mc  H.  ^rt.  10. 

Mortgages  are  treated,  in  general,  in  Maryland,  as  they  are        Con. 
in  England  ;   20  years  redemption,  be,  not  within  the  acts  of   v^rv-^ 
limitations,  8ic.     3  Har.  &t  Mc  H.  328,  332,  399,  400. 

Since  the  act  of  5  Geo..  2,  ch.  7,  the  Maryland  act  of  1715, 
ch.  40,  has  been  extended  to  lands,  that  is,  making  them  liable  s  Har.  &  Mc 
for  debts,  &c.  H.  694. 

If  a  mortgage  include  both  real  and  personal  estate,  and  the 
mortgagor  retain  possession  of  the  personal,  the  deed^  must  be 
enrolled  in  the  records  of  the  county  within  twenty  days  from 
the  date  of  it,  so  that  an  office  copy  of  such  mortgage,  may  be 
given  in  evidence  on  a  question,  as  to  personal  estate :  was 
replevin  for  two  slaves  ;  deed  was  recorded  in  the  records  of 
the  provincial  court,  in  1763;  in  1799,  tlie  general  court :  the 
act  of  1729,  a.  8,  s.  5,  required  it  to  be  recorded  in  the  county, 
in  order  to  use  an  office  copy^  in  twenty  days  from  its  date  :  the 
general  court  admitted  the  copy  to  be  read  to  the  jury :  the  pit. 
excepted,  be.  Court  of  appeals,  June  1,  1803,  reversed  tbc4Har.  fcMc 
judgment,  and  awarded  a  procedendo.  ^'  *06— 409. 

Conveyance  by  fine  was  used  by  a  feme  covert  before  the  act  .  -^ 

of  1713,  ch.  47,  but  not  since,  in  Maryland.  H,  4^. 

The  widow  is  entitled  to  one  third  of  the  personal  estate  of 
her  deceased  husband  after  death,  and  funeral  charges  paid, 
though  he,  by  his  will,  bequeath  the  whole  of  it  away  from  her. 
Anthorities  cited,  magna  charta^  ch.  180,  saving  to  her  a  reason- 
able part :  Bracton  one  tliird ;  so  at  common  law :  acts  of 
Maryland  1642, 1671,  one  third  ;  so  acts  of  1681, 1692, 1699; 
so  1704,  1715,  1729 ;  4  Har.  b  Mc  H.  101-123. 

No  distinction  of  whole  and  half  blood  in  cases  of  descended 
estates,  is  as  to  acquired  estates. 

The  statute  of  descent  and  distribution,  regards  the  ancestral^ 
paternal^  and  maternal  estates;  hence,  no  such  paternal  estate 
can  pass  to  the  maternal  line,  as  long  as  any  paternal  ancestor, 
or  his  descendants  can  be  found  :  same  principle  as  to  the  ma- 
ternal estate. 

§  18  con.  This  is  a  rule  in  most  of  the  States,  and  may  well  Art.  11. 
be  the  rule  in  all,  tliat  is,  that  personal  estate  be  divided,  as  real    Con. 
estate  is,  be.     The  statutes  of  descent  and  distribution  only  re- 

3iiire  the  intestate  to  have  title  to  the  estate.  They  regard  no 
istinction  as  to  the  whole  and  half  hhod^  except  those  of 
the  whole  take  double  portions  ;  of  the  half,  single  ones.  When 
all  the  claimants  are  in  the  same  degree,  they  take  per  capita. 
When  some  are  dead,  and  all  are  not  in  the  same  degree,  the 
most  remote  take  per  stirpes;  so  is  the  act  of  Charles  II.  Ali- 
enage does  not  impede  the  descent.  As  to  the  molAer,  illegiti- 
roL.  IX.  86 
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Vol.  VII.  niale  children  can  inherit  and  be  inherited.     A  child  bom  out 
Ch.  223.   of  wedlock  is  legitimate,  by  the  after  marriage  of  its  parents,  if 
Art.  1 L.     the  father  recognize  it  to  be  his. 
Con.  If  no  issue  ol  the  intestate,  father,  mother,  brother,  or  sister, 

nor  issue  of  them,  {ad  infinitum)  the  estate  ^oes  half  to  the  pa* 
temal  kindred,  half  to  the  maternal :  no  distinction  of  ancestral 
and  acquired  estates :  but  is,  as  to  paternal  and  maternal  rela- 
tives, as  the  estate  goes  first  to  grandfathers,  and  if  none,  to 
grandmothers,  be,  and  their  descendants  ad  infinitum. 

When  no  relations  in  the  paternal  line  or  maternal,  the  estate 
goes  to  the  other  line  so  long  asf  any  kindred  in  it,  are  to  be 
found,  and  if  all  these  fail,  it  goes  to  the  intestate's  husband  or 
wife,  as  the  case  may  be ;  if  neither,  to  his  or  her  relatives, 
ns  it  would,  if  he  or  she  had  lived  to  take  it.  Thus,  when  the 
husband  dies  intestate,  and  leaves  no  relatives  descending,  col- 
lateral, or  ascending,  the  statute  creates  his  wife  and  her  rela- 
tives a  new  stock,  to  inherit  his  estate ;  and  if  she  die  first,  then 
her  relatives,  and  so  if  she  so  dies,  the  statute  so  creates  him 
ana  bis  relatives.     Hence,  an  esch<'atcan  rarely  be. 

The  statute  of  Virginia  is  as  that  of  Charles  II.,  as  lo  the  in- 
testate's descendants,  and  if  none,  as  that  is  as  to  fathers  and 
mothers,  grandfathers  and  grandmothers,  brothers  and  sisters, 
their  children  and  grandchildren,  uncles  and  aunts,  and  their 
children,  being  the  rule  next  of  kin. 

If  no  issue,  or  father,  the  mother,  brothers,  and  sisters  take  per 
capita;  so  is  the  act  of  Charles,  altered  by  that  of  James  II. 
Pifterence  is  in  the  whole  and  half  shares,  as  above. 

In  Virginia,  children  of  deceased  brothers  of  the  intestate,  ex- 
clude great  grsindfather,  uncles,  and  aunts.  In  England,  they 
take  with  the  children  all  being  in  the  third  degree ;  so  in  Vir- 
ginia, such  children  exclude  the  grandfather ;  and  any  issue  of 
brothers  and  sisters,  however  remote,  exclude  grandfathers, 
uncles,  and  aunts,  and  their  issue.  By  both  statutes,  grand- 
fathers take  when  there  are  no  issue,  f^th^r,  brothers,  sisters, 
nor  issue  of  them  :  if  no  grandfathers,  grandmothers,  uncles,  and 
and  aunts  take  by  statute,  though  in  difierent  degrees.  In 
England,  only  grandmothers  by  statute  of  Charles  II. :  by  both 
statutes,  uncles  and  aunts  take  if  no  grandfathers  or  grand- 
mothers. If  part  of  the  uncles  and  aunts  be  living,  and  part 
dead,  leaving  children,  by  the  statute  of  Charles,  the  children 
take  nothing ;  by  that  of  Virginia,  they  take  their  parent's  shares 
per  stirpes  i  by  the  English  act,  the  posthumoijs  child  of  a  col- 
lateral relation,  inherits ;  not  so  in  Virginia.  Other  cases  are 
numerous  in  distinctinctions  not  very  important,  in  which  the 
two  statutes  agree ;  so,  numerous  in  which  they  do  not  agree. 

By  statute  of  1819,  if  a  minor  die  without  issue,  having  title 
to  any  real  estate  of  inheritance,  derived  by  descent,  devise  or 
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gift,  from  his  or  her  father,  and  leave  father,  brother,  or  sister.  Vol.  VII. 
on  the  father's  side,  or  paternal  grandfather  or  grandmother,  or    Cii.  223. 
brother  or  sister  of  the  father,  or  any  descendants  of  any  of   Jlrt,  11. 
them,  the  estaie  goes  to  the  paternal  relations  alone,  saving        Con. 
dower.     If  the  estate  be  so  derived  from  the  mother,  the  course 
is  reversed,  saving  curtesy.     All  lands  descend  in  coparcenary ; 
hence,  no  survivorship  among  joint  tenants. 

Re prest Illation  is  admitted  ad  infinitum,  in  the  collateral  as 
well  as  in  the  descending  line,  and  if  the  claimants  be  not  all  in 
the  same  degree,  they  take  per  stirpes^  in  both  lines.  If  all  be 
in  the  same  degree,  per  capita,  with  a  few  exceptions. 

Before  the  revolution,  real  estate  descended  in  Virginia  as  in 
England  ;  both  in  fee  and  tail,  except  the  entailed  estate  could 
not  be  docked  in  Virginia. 

If  the  mother  be  cmancip^ited,  her  increase  cannot  be  slaves,  4  Rand.  S97~ 
though  their  slavery  be  reserved  in  her  emancipation.  600. 

§  37  con*  Not  necessary  a  will  be  proved  \n  a  probate  court,  2  Rand.  190— 
to  give  it  validity  as  a  will  of  lands.     May  be  dated  one  day  and  206. 
published  afterwards. 

§  40  con.  A  marriage  settlement  made   after  morriage,  in  1  Rand.  822— 
pursuance  of  articles  entered  into  before   marriage,  is  to  be '27. 
controlled  by  the  articles. 

^  46  con.  Other  cases  of  this  writ  ad  qnod  damnum,  3  Har. 
&  Mc  H.  565 ;  4  do.  1,  Coleman  ».  Moody ;  1  Rand.  282, 
Harwell  v.  Bennett ;  Hard.  63  :  a  deputy  sheriff  may  execute 
and  return  this  writ  of  ad  quod  damnum. 

§  7.  Statutes  of  descent  and  distribution.     The  intestate's   Art.  12. 
estate  goes  equally  to  his  or  her  children,  and  their  descendants,       (/^n, 
as  long  as  any  can  be  found. 

If  no  issue,  and  the  estate  be  derived  by  descent,  devise,  or 
deed  of  gift,  or  settlement  from  an  ancestor,  to  whom,  in  case 
of  his  death,  the  intestate  would  have  been  heir,  the  estate  de- 
scends to  the  next  collateral  relations  of  the  intestate,  and  their 
descendants,  being  of  the  blood  of  such  ancestor,  always  taking 
per  stirpes :  if  not  so  derived  from  an  ancestor,  or  his  blood 
fails,  the  estate  goes  to  the  next  collateral  relative,  whether  of 
the  paternal  or  maternal  line,  to  be  distributed  per  stirpes  ;  and 
representation  is  ad  infinitum. 

If  no  issue,  brothers  or  sisters,  or  their  descendants,  the  pa- 
rents take  for  life,  and  to  the  survivor  for  life.  Among  collate- 
rals, no  distinction  of  whole  and  half  blood :  the  degrees  of 
kindred  are  computed  by  the  common  law.  Males  were  pre- 
ferred to  females,  till  of  late  years. 

The  intestate  may  be  seized  in  fact  or  in  law.  No  inherU 
tances  can  pass  to  the  ascending  line. 

As  to  North  Carolina  and  the  other  five  States  south  of  Vir« 
giaia  and  Kentucky,  it  appears,  cb.  196,  a.  7,  this  work,  that  10  the 
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Vol.  VII.  year  1712,the  Carolina  legislature  then  havingjnrisdiction  over  all 
Ch.  223.    the  territory  of  those  six  States,  by  stat.,  adopted  more  than  one 
Art.  12.    hundred  and  twenty  British  statutes,  most  of  which  remained  id 
Con.       force  to  the  revolution,  and  many  of  them  to  this  time  as  common 
law:  among  which  were  the  11th  and  12th  W.  3,  ch.  G,  as  to 
heirs  claiming  through  aliens :  22d  and  23d  Ch.  2,  ch.  30,  as  to 
intestate  personal  estates  :  lOih  and    llth  W.  3,  ch.  16,  as  to 
posthumous  children.     It  is  also  to  be  considered  that  the  terri- 
torial ordinance  of  July  1787,  except  as  to  slavery,  was  extend- 
ed to  Tennessee,  &c.,  when  territories ;  and  as  Tennessee  was 
settled  under  it,  and  under  the  laws  of  North  Carolina,  from 
which  it  separated,  we  h^ve  in  substance  in  these,  the  laws  of 
descent  and  distribution  in  Tennessee,  not  much  altered  by  her 
statutes. 
Art   13.  §  17  con.  Claimants  toke  per  stirpes;  as  in  North  Carolina, 

Con.  the  wife  and  father  living  lake  the  intestate's  estate  in  equal 

moieties  :  if  he  be  dead,  she  and  the  mother  so  take  it ;  if  no 
wife,  the  father,  brothers  and  sisters  of  the  whole  and  half  blood 
take  it  in  e'jual  shares :  if  he  be  dead,  they  and  the  mother  so 
take  it,  and  the  issue  of  a  deceased  brother  or  sister  takes  its 
parent's  share ;  If  no  issue,  father  or  mother  is  alive,  but  there 
are  a  widow,  brothers  and  sisters  of  the  whole  and  half  blood, 
and  children  of  a  deceased  brother,  of  the  wlwle  blood,  she 
takes  half  in  fee,  and  the  brothers  and  sisters  of  the  tdhole  blood 
and  said  issue,  take  the  other  half  equally,  the  children  taking 
their  parent's  share.  If  no  brother  or  sister  of  the  whole  or 
half  blood,  but  children  of  a  deceased  brother  of  the  whole 
blood,  the  children  take  half  per  stirpes.  There  are  numerous 
other  such  kind  of  distinctions. 
Art.  14.  §  2*  The  widow,  however,  is  put  on  the  footing  of  a  child,  in 

Con.  dividing  the  estate  among  children,  unless  she  elects  to  liave 

her  dower.  No  representation  is  admitted  beyond  brothers' 
and  sisters'  children.  If  no  issue  of  the  intestate,  the  widow  has 
a  moiety  in  fee  :  if  a  father  is  alive,  he,  and  the  brothers  and 
sisters  of  the  intestate,  of  the  whole  and  half  blood,  take  tlie  es- 
tate, and  the  mother  is  excluded ;  but  if  the  father  be  dead,  she 
takes,  with  the  brothers  and  sisters,  as  he  did.  The  wife's 
realy  as  well  as  personal  estate,  vests  in  her  husband  on  their 
marriage  :  after  these,  the  cousins  take.  Cousins  are  the  chil- 
dren of  uncles  and  aunts,  of  great  uncles  and  great  aunts,  &c. 
The  statute  places  fathers  and  mothers,  among  brothers  and  sis- 
tersv  in  the  second  degree.  On  failure  of  issue,  parents,  brothers, 
and  sisters,  and  their  children,  and  cousins ;  the  act  gives  the 
estate,  real  and  personal, '  to  the  next  of  kinj*  in  this  case  fol- 
lowing the  statute  of  distribution  of  22  and  23  of  Charles  II., 
extending  it  to  real  estate  also.  After  the  above  specific  pro- 
viuqqs,  tbero  a^  to  be  included  in  the  ww4h.^W!t^  ^^ 
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grand  parents,  in  the  second  degree,  by  the  civil  law^  great  Vol*.  Vlf^ 
grand  parents,  in  the  third  degree;  uncles  and  aunts,  great  great   Cu.  233. 
grand  parents,  uncles  and  aunts,  and  grandchildren  of  brothers,    JtrU  )4« 
and  sifters  of  the  intestate,  all  in  the  fourth  degree;  so  accord-        Con^ 
ing  to  the  ascending  line,  to  the  6fth  degree,  be  ;  and  descend*    s^pv^^^/ 
ing  in  the  issue  of  brothers  and  sisters,  to  the  fifth  degree  from 
the  intestate,  be.     Cousins  spedficaliy  provided  for,  include  all 
cousins,  first,  second,  third,  be.     So  great  great  uncles,  and 
great  great  aunts  in  the  fifth  degree;  are  included  in  the  words 
next  of  kin.     When  all  the  claimants  are  in  the  saine  degree 
they  take  per  capita :   under  the  words  next  of  kin,  as  great 
uncles,  and  great  aunts,  and  grandchildren  of  brothers  and  sis* 
ters,  all  in  the  fourth  degree.     If  no  issue,  father,  mother, 
brother  or  sister,  or  legal  representatives,  first  cousins  take  a 
moiety,  and  the  widow  a  moiety  in  fee* 

§  16.  By  statute  enacted  Dec.  19,  1796,  it  is  provided,  sec*  Abt.  15. 
tion  1.  that  'when  any  person  having  title  to  any  real  estate  of  Con. 
inheritance,  shall  die  intestate,  as  to  such  estate,  it  shall  descend 
and  pass  in  coparcenary,  to  his  children,  male  and  female,  in 
the  following  course,  that  is  to  say,  section  2.  To  the  children 
and  their  descendants,  if  any  there  be :  section  3.  If  do  chi)dreQ 
nor  their  descendants,  then  to  bis  father:  section  4.  If  there  be. 
no  father,  then  to  his  mother,  brothers,  and  sisters,  and  their 
descendants,  or  such  of  them  as  there  be  :  section  5.  Where 
an  infant  shall  die  without  issue,  having  title  to  any  real  estate 
of  inheritance,  derived  by  purchase  or  descent  from  the  father, 
the  mother  of  such  infaqt  shall  not  succeed  to,  nor  enjoy  the 
same,  nor  any  part  thereof,  if  there  be  living  any  brother  or 
sister  of  such  infant,  or  any  brother  or  sister  of  the  father,  or 
any  lineal  descendant  of  either  of  them,  saving  to  such  mother 
her  right  of  dower,  which  she  may  claim  in  said  real  estate  of 
inheritance  :  section  6.  Where  an  infant  shall  die  without  issue, 
having  title  to  any  real  estate  of  inheritance,  derived  by  purchase 
or  descent  from  hb  mother,  neither  the  father  of  such  infantt 
nor  any  issue  which  he  may  have  by  any  person  other  than  tha 
mother  of  such  infant,  shall  succeed  to,,  or  enjoy  the  same^  or 
any  part  thereof,  if  there  be  living  any  brother  or  sister  of 
such  infant,  or  any  brother  or  sister  of  the  mother,  or  any  legal 
descendant  of  eitlier  of  them,  saving,  however,  to  such  father,  the 
right  which  he  may  have  as  tenant  by  curtesy  in  the  said  estate  of 
inheritance :  section  7.  If  there  be  no  mother,  nor  brother,  nor 
sister,  nor  their  descendants,  then  the  inheritance  shall  be  di* 
vided  into  two  equal  moieties,  one  of  which  shall  go  to  the  pa* 
ternal,  the  other  to  the  maternal  kindred,  in  the  followiug  course, 
that  is  to  say,  section  8.  first :  To  the  grandfather :  section  9* 
If  there  be  no  grandfather,  then  to  the  grandmother,  uncka 
and  aunt9,  on  the. sawe,sid^  a«d  tb|»ir ;4«iMeA4>9llb  or  aimti.oC 
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Vol.  VII.  them  as  there  shall  be  i  section  10.  If  there  be  no  grandmotbefi 
Ch.  223.    uncles  nor  aunts,  nor  their  descendants,  then  to  the  great  grand- 
Art.  15.     fathers,  or  great  grandfather,  if  there  be  but  one:  section  11, 
Con.        If  there  be  no  great  grandfather,  then  to  the  great  grandmothers, 
v^rv^i^/    or  great  grandmother,  if  there  be  but  one,  and  the  brothers  and 
sisters  oC  the  great  grandfathers  and  grandmothers,  and  their 
descendants,  or  such  of  them  as  there  be:  section  12.  And  so 
on  in  other  cases  without  end,  passing  to  the  nearest  lineal  male 
ancestors^,  and  for  the  want  of  them,  to  the  lineal  female  ances- 
tors, in  the  same  degree,  and  the  descendants  of  such  male  and 
female  ancestors,  .or  to  such  of  them  as  there  be  :    section  13. 
But  no  right  in  the  inheritance  shall  accrue  to  any  person  what- 
ever, other  than  to  children  of  the  intestate,  unless  they  be  in 
being,  and  capable  in  law  to  take  as  heirs,  at  the  time  of  the  in- 
testate's death  :  section  14.  And  where  for  want  of  issue  of  the 
intestate,  and  of  father,  mother,  brothers,  or  sisters,  and  their 
descendants,  the  inheritance  is  before  directed  to  go  by  moieties, 
to  their  paternal  and  maternal  kindred  :  if  there  should  be  no  such 
kindred  on  the  one  part,  the  whole  shall  go  to  the  other  part ; 
and  if  there  be  no  kindred  either  on  the  one  part  or  the  other, 
the  whole  shall  go  to  the  wife  or  husband  of  the  intestate ;  and 
if  the  wife  or  the  husband  be  dead,  it  shall  go  to  his  or  her 
kindred,  in  tlie  like  course,  as  if  such  wife  or  husband  had 
survived  the  intestate,  r  nd  then  died,  entitled  to  the  estate : 
section  15.  And  in  the  cases  before  mentioned,  where  the  in- 
heritance is  directed  to  pass  to  the  ascending  and  collateral  kin- 
dred of  the  intestate,  if  part  of  such  collaterals  be  of  the  whole 
blood  to  the  intestate,  and  the  other  part  of  the  half  blood  only, 
those  of  the  ha/f  blood  shall  inherit  only  half  so  much  as  those 
of  the  whole  blood ;  but  if  all  be  of  the  half  bkiod,  they  shall 
have  whole  portions,  only  giving  to  the  ascendants,  (if  there  be 
any)  double  portions.'    Thus  far,  verbatim:  section  16,  directs 
taking  per  capita  or  per  stirpes;  section  17  provides  in  cases  of 
advancements ;  section  18  is  on  the  principle  of  the  statute  of 
W.,  as  to  aliens ;  section  19  is  as  the  law  of  Virdnia  as  to 
bastards  and  legitimating ;  section  20  provides  for  selling  in  cer- 
tain cases;   section  21,  and  last,  makes  parceners  equal,  and 
gives  one  an  action  of  waste  against  another.     Feb.  24,  1797, 
an  act  of  fifty  eight  sections  was  passed,  as  to  wills,  executors, 
be.,  and  distribtitions  of  personal  estate. 
Art.  16.         ^  ^*  ^^^^  Louisiana  was  ceded  to  the  United  States,  of 
Con.    *     course,  the  former  laws  remained  in  force,  as  far  as  not  altered 
Vat.  Law  of    by  the  United  States.     When  a  country  inhabited  has  laws  m 
Nations,  B.  3,  force,  they  must,  when  it  is  purchased,  remain  so,  until  altered 
?7^^fBi.^*'   by  the  purchaser,  in  some  lorm,  or  there  must  be  a  state  of 
Com.  108.       anarchy.    But  little  is  to  be  found  in  the  books  on  this  subject ; 
the  rwflOD  mty  be,  common  sense  seems  to  dictate  the  coone. 
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The  people  keep  their  former  laws  till  the  purchaser  or  con-  Vol.  VU. 
queior  gives  them  his  laws,  at  once,  and  immediately, in  toto^  or,    Ch.  223. 
by  degrees,  and  in  time;  and  the  former  laws  remaining  in  force    jirt.  16. 
after  the  acquisition  of  the  territory,  become  the  common  law  of       Con. 
the  country.     As  to  Louisiana,  ceded  .in  1803,  special  provision 
was  made  by  congress,  Oct.  31,  1803,  for  the  government  thereof, 
and  before  possession  thereof,  was  taken,  the  former  laws  were 
left  in  force  some  time,  and  were  altered  by  degrees :  so  the 
former  laws  of  Florida  were  understood,  as  a  matter  of  course, 
on  the  principles  of  the  laws  of  nations,  and  our  common  law,  to 
have  remained  in  force  long  after  the  United  States  took  posses- 
sion :  a  few  cases  excepted. 

§  4.  Concerning  the  laws  of  descent  and  distribution  in  Ohio,  Art.  17. 
see  a.  1.  s.  3,  and  a.  17,  s.  1,  this  chapter.  The  said  territorial  Con. 
ordinance  was  .the  basis  of  all  law  in  Ohio.  No  estate  ever 
descended  there  on  the  English  common  law ;  nor  was  the 
said  statute  of  Charles  II.,  of  distribution,  ever  in  use  there, 
otherwise,  than  the  material  parts  of  it  are  contained  in  the  said 
ordinance.  The  statutes  of  Obin,  have  made  some  alterations 
in  the  collateral  and  asrending  lines :  1 .  A  distinction  between 
ancestral  and  acquired  estates ;  the  ancestral  estate  goes  to  such 
brothers  and  sisters  of  the  intestate,  as  are  of  the  blood  of  the 
ancestor  from  whom  it  came,  and  their  legal  representatives ; 
and  if  no  issue,  brother  or  sister  or  their  representatives  of  the 
blood  of  such  ancestor,  it  goes  to  him,  if  living :  if  he,  also,  be 
dead,  it  goes  to  his  brothers  and  sisters,  or  their  representa-  . 
tives ;  and  if  none  of  them,  it  goes  to  the  intestate's  relations  of 
Uie  half  blood,  not  of  the  blood  of  such  ancestor.  If  no  issue, 
brothers  or  sisters,  or  their  representatives  of  the  blood  of  such 
ancestor,  and  he  is  dead,  nor  brothers  or  sisters  of  their  repre- 
sentatives of  said  ancestor,  nor  brothers  nor  sisters  not  of  his 
blood,  then  the  estate  goes  to  the  next  of  kin  of  the  blood  of  the 
person  from  whom  it  came  by  descent,  devise,  or  gift  to  the  in- 
testate ;  no  further  provision  is  made  for  the  descent  of  an  an- 
cestral  estate ;  and  if  no  such  next  of  kin,  it  is  conceived  the 
estate  will  go  according  to  said  ordinance,  that  is,  to  the  next  of 
kin  to  the  intestate. 

If  the  estate  be  acauired  by  the  intestate,  by  his  or  her  own 
means,  or  given,  or  clevised  to  him  or  her,  by  one  no  way  re- 
lated to  him  or  her,  it  goes  to  the  intestate's  issue  as  long  as  any 
exist;  and  if  no  issue,  then  to  the  intestate's  brothers  and  sisters 
of  the  whole  blood,  and  their  legal  representatives ;  if  none 
such,  it  goes  to  the  brothers  and  sisters  of  the  half  blood,  and 
their  legal  representatives ;  if  none  such,  to  the  father,  and  if  he 
be  dead,  it  goes  to  the  mother ;  if  no  such  relations,  it  goes  to 
the  next  of  kin  to  the  intestate,  who  need  not  be  actually  seised, 
but  only  have  a  title  to  it :  and  aliens  may  inhent  and  be  in- 
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Vol.  VII.  Merited  :  the  widow  has  her  dower,  and  illegitinrate  children  are 
Ch.  223.   as  to  the  mother^  and  illeghioiation  as  in  VirginiiEt.    The  husband 
Art.  17.    has  his  curtesy. 
Con.  Remarks  en  the  laws  of  descent  and  distribution  of  intestate 

property  in  the  twentyfour  States.  These  laws,  in  two  States, 
JMassachusetts  and  Maine,  have  been  largely  considered  in  thb 
work,  from  the  Brst  stettlement  of  those  States,  as  is  proper,  in 
every  State,  when  the  plan  of  the  work  admits  such  a  course ; 
but  the  plan  of  this  does  not^^proper,  as  in  many  trials,  it  is 
found  necessary  to  use  these  laws,  and  the  judicial  decisions 
thereon,  very  far  back  :  as  where  a  person  died  intestate,  leav- 
ing estate,  it  was,  of  course,  settled  by  such  laws  then  in  force. 
These  then  entered  into  the  title,  though  a  century  or  two  ago, 
and  must  forever  retnain  a  part  of  it.  As  to  the  States,  Ver- 
mont, Kentucky,  Ohio,  Tennessee,  and  Ldubiana,  these  laws 
have  not,  in  this  work,  been  traced  back  (for  reasons  above 
stated,)  but  only  a  sketch  has  been  made  of  those  of  them  un- 
derstood to  have  been  the  last  enacted,  and  m  force  in  the  year 
1820,  and  since  enacted. 

These  sketches  have  not  been  made  for  practice,  especially 
in  doubtful  cases.  In  tliat  only,  the  statutes  themselves,  from 
early  times,  and  the  judicial  decisions  thereon,  can  be  safely 
trusted. 

As  to  these  laws  of  descent  and  distribution,  more  than  any 
tythers  whatever,  every  line,  and  often  every  word,  is  material, 
for  when  a  person  dies  intestate,  having  property,  and  kindred 
however  numerous  and  remote,  the  very  persons  to  take,  and 
their  exact  pro|)ortions,  must  he  exactly  ascertained  by  stich 
laws  in  force  when  the  iiuestate  died,  though  long  since ;  and  if 
any  part  of  these  laws  be  misconstrued,  as  to  any  one  taker,  or 
any  one  proportion,  the  estate  is  not  well  settled,  and  till  this 
fault  is  corrected  or  waived,  no  >  fter  settlement  is  correct.  But 
these  sketches  are  for  other  purposes  mainly :  I.  To  show  the 
sameness  there  is  in  twentythree  States,  in  the  principles  of  these 
laws  in  the  main  points,  especially  as  they  respect  lineal  descend- 
ants of  the  intestate,  his  children,  and  others,  his  issue,  bow- 
ever  remote  :  2.  To  show  the  immense  heterogeneous  variety 
and  fanciful  distinctions,  that  are  in  the  minute  and  less  im- 
portant paits  of  these  laws.  Probably  not  half  of  them  in  the 
-said  last  enacted  statutes,  are  noticed  in  this  work,  to  say  nothing 
of  a  far  greater  number  in  prior  statutes :  .3.  To  suggest  an  in- 
quiry if  it  may  not  be  wise,  to  prevent  the  rapid  increase  of  this 
chaotic  mass,  sbon  to  think  of  making  our  descent  laws  more 
ample  and  rational,  wherever,  and  wl)enever  it  can  readily  be 
done,  on  the  sound  republican  principles  of  our  system.  As  to 
the  most  essential  and  important  part,  the  descent  of  intestate 
Mtaies  10  cliiUreni  and  other  Keeai  defendants  of  the  intesute, 
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the  States  now  agree,  with  one  or  two  exceptions  in  giving  male  Vol.  VII. 
children  double  portions,  and  females  single  ones,  a  relic  of  feu-  Ch.  223. 
dalily  rejected  by  almost  every  State,  and  totally  rejected  in  the  Jlrt,  17, 
said  statute  of  Charles  II.  Those  States,  ought  gradually,  as  Con. 
they  shall  revise  these  laws,  to  extend  the  simple  uniform 
principles  of  those  statutes  to  real  and  personal  estate ;  and  unan- 
imously so  in  the  said  territorial  ordinance.  Numerous  are  the 
cases  in  which  judges,  lawyers,  and  authors,  find  a  deplorable 
uncertainty  in  the  minute  and  various  distinctions,  found  in  these 
laws;  increased  almost  yearly  by  twenty  four  legislatures  inde- 
pendent of  each  other;  and  twentyfour  judiciaries  deciding 
thereon,  independently ;  by  repeated  revisions  of,  additions  to, 
and  alterations  in  these  laws.  Before  the  new  French  code 
was  enacted,  it  was  said  of  the  former  French  laws,  they  were 
so  numerous  and  various  in  different  provinces,  that  a  lawyer 
might  well  understand  them  in  one,  and  know  nothing  of  them 
in  another :  so  it  may  be  said  of  our  laws  of  descent  and  distri- 
bution ;  generally,  a  lawyer  may  well  understand  them  in  one 
State,  and  know  nothing  of  them  in  another :  as  before  observed, 
this  difficulty  is  quite  peculiar  to  these  laws.  Concerning  the 
laws  in  the  different  States,  on  the  subject  of  wills,  conveyances, 
uses,  leases,  insurances,  bonds,  bills,  notes,  accounts,  pleadings, 
bail,  &»;.,  &x:.,  there  is  such  a  sameness  in  all  the  twentythree^* 
States,  that  a  good  lawyer  in  one  State,  may,  with  a  moderate 
degree  of  preparation,  practice  in  any  of  them.  Not  so  is  the 
case  of  the  laws  of  descent  and  distribution.  In  such  numerous 
conditions  are  intestates  and  their  property, — in  such  numerous 
situations  are  the  claimants  and  the  takers,  and  so  infinitely  va- 
rious their  shares  or  proportions,  that  no  end  is  seen  in  the  mul- 
tiplied forms  into  which  these  laws  may  be  made  to  run,  if 
legislators  will  freely  indulge  in  all  kinds  of  minutus :  the  more 
need,  therefore,  to  restrain  them,  by  fixing  some  principles, 
fundamentally  pervading  the  nation  to  restrain  this  intolerable 
variety.  This  is  now  done  in  France,  has  been  done  in  Eng- 
land one  hundred  and  sixty  years,  as  to  personal  estate,  by  the 
said  statute  of  Charles  II.  Where  the  same  principles  do,  in 
substance,  and  ought  to  pervade  the  whole  nation  ;  the  form  of 
B  federal  republic  makes  no  difference  ;  and  if  any  laws  in  such 
a  republic,  ought  to  be  as  fixed  and  unalterable  as  tlie  constitu- 
tion, they  are  those  that  direct  the  descent  and  distribution  of 
property. 

In  fact  the  evidence  is  that  more  than  three  fourths  of  the 
States  are  well  prepared  to  exclude  in  future,  every  relic  of 
feudality  from  our  laws,  and  nineteen  twentieths  of  these  devia- 
tions in  these  laws  of  descent  and  distribution.  Numerous  little 
and  notional  deviations  from  the  said  statutes  of  Charles  IL  and 
James  U.,  under  which  our  legislation  commenced,  as  to  per* 
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Toin  Vn.  M^^l  estate,  in  all  the  cokmies,  and  as  to  real  in  aomo  aboi  k 
Ch.  SSS*  is  believed  attention  to  the  subject  only  is  necessary  to  indoee 
Art.  18.    State  legislators  to  abandon,  and  retom  to  the  statue. 

dm.  ^  1*  ^fViie  northern  houndartf.    British  and  Spamsli  tides 

\^^y/m^/    there.     Held,  a  concesrion  of  lands  made  by  the  Spsinish  an- 
Ch.  8a,t.4,  •.tborities  at  JlfeMie,  in  the  year  1806,  cannot  be  Jgiveo  in  eti- 
m  toM^i  ^^°^^  to  sufqport  an  eiectroent  in  the  courts  of  the  l/nited  Statai^ 
WbMt.  sea-    ^  Mme  not  having  been  recorded  or  passed  upon  by  the  board 
SOS,  De  La     of  commissioners  or  raster  of  the  land  office,  esiaUisbed  by 
S[^ilAiii    *^^  of  ^congress  relating  to  land  titles  in  that  ccmntiy.     Tlia 
English  king's  proclamation  of  October  7,  1763,  e^ab^shed 
the  northern  boundary  of  Florida  at  the  thirtyfirst  d^ree  of 
north  lathude,  he.  as  m  the  treaty  of  peace  of  1783.     Acts  of 
congress  March  3, 1803,  s.  5,  as  to  recording  grantB ;  of  Match 
S7,  1804,  as  to  recording  grants  and  said  board  ;  ceasioo,  te. 
of  Georeia,  April  34,  1803 ;  treaty  with  Spain,  Oct.  37,  1796. 
Great  Britain,  by  the  preliminary  articles  of  peace  of  Nor. 
30,  1783,  having  admitted  the  United  States'  right  to  said  Sift 
degree,  &c.  could  tiot  afterwards  in  her  treaty  mdi  Spaia, 
Jan.  SO,  1783,  cede  to  her  land  or  jnriadiction  north  <if  sad 
line,  yet  Spain  contbued  to  claim  north  of  that  Koe  noli 
said  treaty  of  1795  was  made,  adopting  the  said  line  of  1783; 
0  but  neither  trea^,  divested  private  rights  or  titles  to  soil,  pn>. 
vioosly  vested.    A.  D.  1806,  the  Spanish  authorities  were  ia 
die  actual  possessioo  of  Mobile,  and  claimed  the  phce  as  being 
a  part  of  West  Florida.    The  United  States  claimed  it  as  part « 
Louisiana,  purchased  by  them  in  1803,  and  the  dbpcite  was 
settled  only  by  their  purchase  of  the  Floridas,  in  Feb.  1819, 
by  which  they  were  bound  to  con6rm  certam  inchoate  rights  or 
titles  to  lands  in  Florida,  acquired  under  Spaii^.     The  manner 
of  confirming  grants  in  Florida  and"  Louisiana,  congress  has 
ever   assumed,   whether  made  by  France,   Spain,   or  Great 
Abt.   19.    Britain,  and  this  manner  is  seen  in  said  two  and  other  acts. 
Con,  Congress  has  exclusive  legislation  in  the  District  of  Colum- 

bia. How  easy  is  it  for  the  legislature  of  the  nation  to  set  an 
example  of  this  simple  and  already  well-explained  legislatko, 
found  in  those  statutes  of  Charles  and  James,  or  of  Charles 
alone  ?  And  to  extend  the  principles  thereof  to  real  as  well  as 
personal  estates.  At  present,  the  laws  of  Maryland  remain  in 
force  in  the  Maryland  part  east  of  the  Potomac,  and  the  laws 
of  Virginia  in  the  Virginia  part  of  the  district  west  of  that  river 
as  to  intestate  estates. 
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Vol.  Vn. 
CHAPTER  CCXXIV.  Ch.234. 

wll^.   1. 


SEIZURES  IN  REVENUE  AND  OTHER  CASES. 


^  2.  Seizures  made  on  land  and  waier^  to  be  kept  distinct. 
Hence  a  libel,  stating  a  seizure  to  have  been  made  on  water ^ 
when  in^ac^  made  on  land^  will  not  support  a  verdict  and  judg- 
ment, or  sentence  thereon  ;  but  must  be  amended  or  dismissed  : 
2.  As  to  seizures  on  land  under  the  revenue  laws,  the  district 
court  proceeds,  as  at  common  law,  according  to  the  course  of 
the  exchequer,  on  informations  in  renij  and  the  trial  of  the  issues 
of  fact  is  by  jury.  But  as  to  seizures  on  water  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen^  it  proceeds  as  an 
instai^ce  court  of  admiralty  by  libel,  and  the  trial  is  by  the  court.  The  Sanb,  8 
The  district  courts  are  both  courts  of  common  law,  and  admi- ^®'*' ^^— 
ralty  jurisdiction.  See  ch.  186,  a.  9,  s.  10,  and  cases  therein 
cited. 

So  goods  are  not  forfeited  by  any  mercantile  devise,  where 
there  is  no  intention  to  defraud  the  government,  as  10  Wheat. 
421-427  ;  under  the  duty  act  of  1799,  ch.  128,  s.  43,  no  cause 
of  forfeiture  that  the  casks  marked  and  accompanied  with  the 
certi6cates  required  by  the  act,  contained  distilled  spirits,  import^ 
ed  into  the  United  States,  or  a  mixture  of  domestic  with  foreign 
spirits  ;  the  object  of  the  act  being  to  secure  the  revenue. 

§  1  con.    f^oyage  broken.     JVon^intercourse  act  of  1818.  Art.  3. 
Held,  this  act  of  April  18,  1818,  ch.  65,  prohibited  the  coming    Con. 
of  British  vessels  to  the  ports  of  the  United   States   from  a  ^  Wheat  371- 
British  port,  closed  against  the  commerce  of  the  United  States,  ^^**       ^"* 
either  directly  or  through  a  British  port ;  but  did  not  prohibit  such 
vessel's  coming  from  a  British  port  closed  as  aforesaid,  through 
a  foreign  portj  {not  British,)  where  the  continuity  of  the  voyage 
was  fairly  broken.     The  Pitt  sailed  from  Kingston  m  Jamaica,  a 
closed  port,  but  took  in  a  new  cargo  in  a  Spanish  port,  bona  fide, 
and  thence  came  to  the  United  States. 

The  commercial  convention  concluded  between  the  United 
States  and  Great  Britain,  July  3,  1815,  did  not  extend  to  the 
British  colonies  in  the  West  Indies,  but  as  to  them,  the  naviga- 
tion laws  and  colonial  system  of  Great  Britain,  continued  in  full 
force,  which  the  United  States  were  at  liberty  to  counteract  by 
any  regulations  in  their  power. 

Non-intercourse,   Such  vessel  is  not  forfeited  if  the  continuity  ®q^^^**P^®3 
of  the  voyage  be  not  broken,  though  she  touch  at  an  intermediate  cis  i.  Ely. 
British  closed  port,  from  necessity,  and  in  order  to  procure  pro- 
visions, if  she  do  not  trade  there.     The  policy  of  the  said   act 
was  to  prevent  British  vessels  from  bringing  British  goods  from 
the  islands,  in  exclusion  of  vessels  of  the  iJnited  States,  and  to 
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Vol.  VII.  place  them  on  a  footing  with  British  vesseb.     The  system  of 
Ch.  234.    equality  was  what  was  aimed  at. 

Jlrt.  3.  §  '7  c^^'  Sixtyseventh  section  of  this  act  respects  opeoiog 

Con.       ^^^  examining  packages,  be.  of  goods  by  custom  house  officers, 

s^rs/'^    to  see  if  they  agree  with  the  entries.     Case  of  200  chests  of 

9  Wbett  410-  tea  is  a  libel  on  this  section  against  goods  on  account  of  their 

444.  differing  in  description  from  the  contents  of  the  entry,  and  held 

it  is  not  necessary  the  Itbel  state  an  intention  to  defraud  the  rey- 

enue.     It  is  sufficient  the  libel  conforms  to  the  language  of  the 

section,  which  inflicts  the  forfehure.    What  is  In  a  separate  pro- 

11  Wheat  419  vision,  is  matter  of  defence.     Further  construction  of  said  sec- 

-418,Unlti>d  tion  67.     And  of  the  act  of  April  20,  1818,  ch.  364,  s.  11, 

ptatnd  1^'  called  the  duty  act.     The  words  *  true  value'  in  it  mean  the  nc- 

en.  iual  costs  of  the  goods  to  the  importer  at  the  place  of  exporta- 

iiotif  and  not  the  current  market  value  of  the  goods  there  :  2. 

If  the  collector,  in  fact,  suspect  the  goods  are  invoiced  below 

this  current  market  value,  but  not  below  said  actual  cofi,  he 

cannot  direct  an  appraisement :  3.  If  he  suspects  on  first  grounds, 

the  invoice  does  not  truly  state  the  actual  cost  of  the  goods,  be 

may  direct  the  appraisement,  and  is  not  bound  to  disclose  tbe 

*    erounds  of  bis  opinion.   Was  debt  on  a  duty  bond :  4.  So  was 

me  rule  from  1789  to  April  20,  1818:  5.  If  the  appraised 

value  be  less  than  the  invoice  value,  the  latter  is  taken :  6.  If 

this  be  suspected,  the  appraiser  can  compare  it  with  tbe  current 

market  value, 

^19.  State  impost  laws  remained  in  force  after  the  federal 
constitution  was  adopted,  and  until  congressional  laws,  on  the 
subject,  went  into  operation.  2  Har.  &^  McH.  480-482,  Mary- 
land V.  Sluby.  Decided  in  the  general  court,  and  affirmed  in 
tbe  court  of  appeals,  Nov.  term,  1792. 

Art  4.  ^  ^  ^^'**  ^^^  ^^  Congress,  March  3,   1815,  gives  further 

Q  '  '  powers  to  Slate  and  district  courts,  as  follows:  Sect.  1.  'The 
respective  State  or  county  courts  within  or  near  adjoining  a  col- 
lection district,  established  by  any  act  of  congress  now  in  being, 
or  hereafter  to  be  passed,  for  the  collection  of  any  direct  tax  or 
internal  duties  of  the  United  States  shall  be,  and  are  hereby  au- 
thorized to  take  cognisance  of  all  complaints,  suits,  and  prose- 
cutions, for  taxes,  duties,  fines,  penalties,  and  forfeitures,  arising 
and  payable  under  any  of  the  acts  passed  or  to  be  passed,  as 
aforesaid,  or  where  bonds  are  given  under  the  said  acts; 
and  the  district  attorneys  of  the  United  Slates  are  hereby  au- 
thorized and  directed  lo  appoint,  by  warrant,  an  attorney,  as 
their  substitute^  or  deputy,  in  all  cases  where  necessary  to  sue 
and  prosecute  for  the  United  States  in  the  said  State  or  county 
^  courts,  within  whose  jurisdiction   the  said  district  attorneys  do 

not  themselves  reside  or  practice ;  and  the  said  substitute  or 
deputy  shall  be  sworn  or  affirmed  to  the  faithful  execution  of 
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his  duty/     By  sect.  2,  the  foregoing  power  has  no  regard  to  Vol.  VII. 
the  amount^ol  the  sum,  he.  and  the  jurisdiction  so  given  is  in    Ch.  224. 
concurrence  with  the  jurisdiction  of  the  district  courts,  but  all    Art.  4. 
decisions  in  said  State  courts  may  be  reexamined  in  the  cir-       Can, 
cuit  courts  if  in  civil  actions,   according  to  the  24th  section    ^^-^^^^ 
of  the  act  of  Sept.  24,  1789,  (judicial  act.)     3d  section  em- 
powers said  State  and  county  courts,  and  presiding  judge,  to 
exercise  all  power  given  by  the  act  for  mitigating  or  remitting 
fines,  &c.  which  can  be  exercised  by  district  courts  in  cases 
brought  before  diem  on  the  act  of  congress  of  March  3,  1797, 
above  mentioned,  and  by  this  act  to  be  governed,  but  notify- 
ing said  deputy.  Sec.     4th  sect,  all  said  courts  have  jurisdiction, 
though  the  sum  is  less. 

^  3  con.  The  law  punishes  the  attempt  not  the  intention  to 
defraud  the  revenue  by  false  invoices.     5  Cranch.  31 1 ;  Inger.   . 
Dig.  268. 

Error  to  the  circuit  court  of  the  southern  district  of  New  lo  Wheat  246 
York.     Held,  the  secretary  of  the  ti*easury  has  })ower  under -806,  United 
the  act  of  congress  of  March  3,  1797,  ch.  361,  to  remit  for- ®/"2  *•  ^.f 

^  .  ^  .  ,'      ,      '  ,  .       rii,  Marshall, 

feitures  or  penalties  accruing  under  the  revenue  laws  at  any  time  &c. 
before  or  after  final  sentence  of  condemnation  or  judgment  for  , 
the  penalty,  until  the  money  is  actually  paid  over  to  the  collector 
for  distribution  :  2.  Such  remission  extends  to  the  shares  of  the 
forfeitures  or  penalties  to  which  the  officers  of  the  customs  are 
entitled,  as  well  as  to  the  interest  of  the  Upited  States :  3.  In 
Marshall's  plea,  for  not  levying  an  execution,  stating  such  a  re- 
mission of  the  forfeiture  on  which  judgment  was  obtained,  it  is 
not  necessary  to  set  forth  the  statement  of  facts  on  which  the 
remission  was  founded. 

§  10.  Forfeiture  under  the  registry  act  of  December  31,  Art.  5 
1792,  ch.  146,  for  ihe  fraudulent  use  of  a  register  by  a  ves-    Con. 
sel  not  actually  entitled  to  the  benefit  of  it  on  section  27, 
which  provides,  *  that  if  any  certificate  of  registry,  or  record, 
shall  be  fraudulently  or  knowingly  used  for  any  ship  or  vessel, 
not  (hen   actually  cnthled  to  the  benefit  thereof,  according  to 
the  true  intent  of  this  act,  such  ship  or  vessel  shall  be  for- 
feited to  the  United  States,  with  her  tackle,  apparel,  and  fur- 
niture.'    Johnson,  J.  dissented.     The  register  expressed  that 
A  was  owner,  and  the  evidence  rather  proved  B,  an  alien,  was  "^  g  ^^'"'"■' 
the  owner.     Like  fraudulent  use,  9  Wheat.  421-430,  Marga- 407-421. 
ret's  case. 

§  1    con.     The    Appollon,    French    vessel,    seized    the  Art.  7. 
Spanish  side  of  the  St  Mary's  river,  in   Belle  river,  a  branch    Con. 
thereof,   and    in   Spanish  territory,   by  the  collector   of   St  9  Wheat.  W»- 
Mary's  district.     Held,  1.  A  decree  of  acquittal,  on  a  prose- '^^^ 
cution  in  rem^  without  a  certificate  of  probable  cause  of  seiz- 
ure, and  not  appealed  from  with  effect,  is  conclusive  in  every 


694  EKIZDRES. 

ToL.  VIL  inquirjr  in  ereiy  other  court,  that  there  was  no  juatifiable  eaUM 
Ch.  234.  of  seizure,  this  vessel  had  been  so  acquitted :  d.  29th  section 
Art  7.    of  the  cdlection  act  of  1799,  ch.  128,  did  not  extend  to  this 
Con.       vessel  passing  said  river  to  a  Spanuh  port :  3.  The  rannicipal 
N^^v"^    laws  of  one  nation  do  not  extend  beyond  its  own  tcnhotjf 
except  as  it  regards  its  own  citizens :  4.  A  seisure  for  the 
breach  of  the  municipal  laws  of  one  nation  cannot  be  made 
within  tlie  territory  of  another :  5.  A  municipal  seisure  can- 
not be  justified  or   excused  upon  the   ground  of  probable 
cause,  unless  under  the  special  provision  of  some  statute. 

12  Wheat.   1-18,  the   Palmyra,  a  case  also  of  jyrofto&Ie 
cause,  and  the  piracy  act  of  March  3,  1819,  ch.  75  ;  and 
May  15,  1820,  ch.  112.     What  will  justify  capture  and  bring- 
ing in.     See  this  case  more  at  large  art.  12,  s.  24. 
Art.  8.  ^16  con.  Error  to  the  supreme  judicial  court  of  Massa- 

Con.  chusetts.     Held,  under  tho  embargo  act  of  25th  of  April, 

(Ml,  pit  in  or.  1808,  ch.  170,  [66],  s.  11,  the  collector  is  protected  in  the 
?Wbett.uS^  honest  exercise  of  his  discretion  in  detaining  the  vessel,  and 
iSi.  securing  both  vessel  and  cargo  until  an  actual  termination  of 

the  voyage :   2.  Whether  the  voyage  was   terminated,  is  a 
question  of  fact,  and  if  the  voyage  be  colourably^  and  not 
really  terminated,  the  collector  may  detain  the  vessel,  if  he 
has  honest  suspicions. 
Art.  9.  %  '^*  •^^^wnpMtt  for  keeping  at  Canaan,  Vermont,  six  oxen 

Qof^^  six  weeks,  in  the  year  1813,  intended  for  the  enemy  in  Cans- 

IN. H.  Rep.  da,  and  the  pit.  knew  it.  Held,  he  could  not  recover,  as 
^|*~}^^»  trade  with  an  enemy  is  illegal,  and  no  action  can  grow  out  of 
Kezar.  it.     The   pit.  kept  the  oxen,  knowing  their  destination,  and 

with  an  express  view  to  facilitate  their  passage  to  the  enemy's 
troops,  which  was  effected  by  others.  '  A  person  claiming 
the  assistance  of  the  law  in  a  particular  case  must  not  in  that 
very  case  have  violated  the  law.'  This  rule  is  not  established 
for  the  deft's.  benefit,  often  more  criminal  than  pits.  ^  But  is 
introduced  on  account  of  public  policy.'  See  I  Gal.  303, 
Potts  v.  Bell  in  als. ;  ch.  40,  a.  2,  s.  15,  and  Bell  v.  Gibson, 
id. ;  Van  Dyck  v.  Hewitt,  ch.  40,  a.  20,  s.  4 ;  Wayinell  r. 
Reed,  ch.  9,  a.  16,  s.  7.  The  ph.,  an  alien  and  abroad, 
aided  in  packing  goods  intending  them  to  be  smuggled  into 
£ngland.  Held,  he  could  not  recover  on  a  contract  arising 
out  of  the  illegal  transaction.  4  D.  &  E.  466-468  ;  7  D. 
&  E.  630 ;  5  do.  599  ;  10  Mass.  R.  277 ;  1  Bos.  &  P.  555, 
&c.  &c. 
Abt.  12.  §  ^^*  ^^^^  ^^  ^Iic  Palmyra,  Escurra,  master,  12  Wheat. 
Con.  1-18,  appeal  from  the  circuit  court  of  South  Carolina,  was  a 

libel  of  information  under  the  act  of  Congress  of  JMarch  3, 
*"*  1819,  (c.  75,)  continued  an  force  by- act  of  May  15,  1820, 
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(c.  112,)  the  libel  was  6led  by  the  district  attorney,  as  well  in  Vol.  VII. 
behalf  tlie  United  States  as  of  the  captors.     Question  was  as  Ca«  224. 
to  probable  cause  of  seizure  of  the  Palmyra,  (piratical  vessel.)    Art»  13. 
Held,  1.  Though  the  crew  may  be  protected  by  a  commission       Con. 
bonajide  received,  and  acted   under,  from  the  consequence 
attached  to  the  offence  of  piracy,  by  the  general  law  of  na- 
tions, though  such  commission  was  irregularly  issued  ;  yet  if 
the  defects  in  the  commission  be  such  as,  connected  with  the 
insubordination  and  predatory  spirit  of  the  crew,  to  excite  a 
justly  founded  suspicion,  it  is  sufficient  under  the  act  of  con- 
gress to  justify  the  capture  for  bringing  in  the  vessel  for  adju- 
dication, and   to   exempt   them   from    costs   and    damages : 
2.  Though  probable  cause  of  seizure  will  not  exempt  from 
damages  and  costs,  in  seizures  under  mere  municipal  statutes, 
unless  expressly  made  a  ground  of  justi6cation  by  the  law  itself, 
yet  this  principle  does  not  extend  to  captures  jure  &e//f,  nor  to 
marine  torts  generally,  nor  to  acts  of  congress  authorizing  the 
exercise  of  belligerent  rights  to  a  limited  extent,  such  as  said 
two  acts  above.     In  the  district  court  a  claim  was  interposed, 
and  the  Palmyra  restored  without  damages  for  the  capture, 
injury,  or  detention.     Both  parties  appealed  to   the   circuit 
court.     This  affirmed  the  decree  below,  acquitting  the  Pal- 
myra, and  reversed  so  much  of  it  as  denied  damages,  but 
awarded    damages,    $10,288  58.      Appeal   for   the  United 
States  and  the  captors,  to  the  supreme  court.     Decision  as 
above.     In  1825,  the  cause  bad   been  dismissed  by  the  su- 
jpreme  court  on  the  ground  there  had  been  no  final  decree  for 
damages,  but  finding,  on  search,  there  was  such  a  decree 
omitted  to  be  sent  up,  a  question  arose,  whether  the  court  bad 
power  to  reinstate  the  cause  after  such  a  dismissal,  1.  Because 
it  might  operate  to  prejudice  the  sureties  to  whom  the  Palmy- 
ra had  been  delivered  on  stipulation,  in  the  court  below,  and 
because  the  cause  was  capable  of  being  heard  in  the  supreme 
court,  on  the  appeal  in  respect  to  the  decree  of  acquittal,  that 
being  the  6nly  decree  in  which  the  United  States  had  any  in- 
terest as  a  party ;  and  that,  as  to  the  damages,  the  captors 
alone  were  responsible  for  them,  and  they  alone  had  a  right  of 
appeal  respecting  them,  so  that  by  operation  T>f  law,  the  cause 
had  become  divided  into  two  distinct  causes,  in  which  each 
party  was  an  actor.     The  court  did  not  admit  either  reason, 
but  reinstated  the  cause  for  reasons  given  at  large. 
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%  9.  The  rules  of  evidence  are  the  same  in  courts  of •eqni^ 
as  those  of  common  law.  The  supreme  judicial  coort,  tber»- 
fore,  when  sifting  as  a  court  of  equity,  under  tho  statute  of 
1817,  ch.  87,  will  not  receire  parol  evidence  tending  to  prore 
an  agreement  different  from  one  made  by  the  same  parries  in 
writing  under  seal.  Dwight  v.  Pomeroy,  and  five  others,  17 
Mass.  R.  303  to  329. 
Art.  5.  ^2  con.  3  Cowen,  518,  in  Seymour  ff.  Delaney,  Savage, 

Cpii.  C.  J.  speaking  of  enforcing  contracts,  said  the  court  of  clm- 

cery,  '  if  it  acts  at  all,  must  act  ex  vigwrt^  and  cannot  weigh 
the  equities  of  the  parties.     Whereas  a  jury  in  a  court  tii  hw 
can  mitigate  the  damages  according  to  equity  and  good  con- 
science.    It  seems,  indeed,  parodoxical  to  send  parties  from 
a  court  of  equity  to  a  court  of  law,  to  obtani  equity ;  bttt  it 
arises  from  the  peculiar  construction  and  practice  of  the  courts.' 
'  Again,  if  we  call  to  our  aid  the  opinions  of  men,  among  the 
most  celebrated'for  their  learning  and  talents,  of  the  times  in 
which  they  respectively  lived,  we  find  a  great  preponderance 
in  favor  of  sending  hard  and  inequitable  bargains  to  a  court  of 
law.'     See  the  three  points  in  this  cause,  stated  post,  s.  27, 
this  article.     We  may  add,  thousands  are  the  cases  of  con- 
tracts as  to  which  equity  can  be  done  only  by  the  jury  appor- 
tioning the  damages  to  the  equity  of  the  case,  because  '  the 
damages  cannot  be  ascertained  by  the  chancellor's  conscience,' 
and  there  is  no  equitable  measure  but  in  this  apportionment. 
^  8  con.   Where   administrators  are  entitled  to  a  specific 
CUmpimi  V.    performance  of  a  contract.     Where  the  vendee  had  a  contract 
Johns.  'Cb.  R.  ^^^  ^he  purchase  of  lands  and  died,  his  administrators  assigned 
i06,  Sbc.         it  to  the  defts.  who  covenanted  to  cancel  the  contract  and  save 
the  administrators  harmless  in  the  premises.     Held,  1,  They 
were  entitled  to  a  specific  performance  of  the  covenant  by  the 
defts.,  who  could  not  set  up  a  want  of  personal  assets  as  an 
objection  in  limine,  to  the  relief  sought  by  the  vendors :  2. 
Administrators  of  a  vendee,  must  have  the  heirs'  consent,  in 
order  to  assign  a  contract  for  the  purchase  of  land,  or  compel 
its  performance  :  3.  Therefore,  in  such  a  case,  the  heirs  are 
proper  parties  to  a  bill  filed  for  the  specific  performance  of  the 
contract :  4.  If,  in  such  case,  the  a^ignee  take  possession  of 
the  land,  though  not  compellable  to  pay  the  purchase  money, 
yet,  as  the  vendor  has  a  lien  on  the  land,  he  can  call  on  the 
assignee  to  pay,  or  surrender  the  land,  or  to  have  it  sold  for 
the  benefit  of  the  vendor :  5.  If  A  have  a  contract  for  the 
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purchase  of  landi  and  dies,  it  in  equity  descends  to  his  heirs  Vol.  VIL 
as  real  estate,  and  they  may  call  on  the  executors  or  adminis-   Ch*  395. 
trators  to  discharge  the  contract  out  of  the  personal  estate  of    Jlrt,  5. 
Ay  the  vendee,  so  as  to  enable  the  heirs  to  demand  a  convey*       (hn. 
ance  from  the  vendor.     See  s.  18.  s^»v^ 

§  13  con.  As  to  past  performance.  See  also  s.  18,  s.  19, 
and  9  Johns.  R.  450  to  469.  Generally,  a  bill  for  the  specific 
performance  of  an  agreement,  is  addressed  to  the  sound  judi- 
cial discretion  of  the  court  of  chancery,  in  the  exercise  of  itS5joi|||f.eb, 
extraordinary  discretion.  This  sound  discretion  is  as  applica-R.  111-129! 
ble  to  part  performance  as  performance  in  toto.  A  tmall  de- 
fect in  part,  as  to  title  or  quantity,  is  disregarded  or  compen- 
sated.    6  Johns.  Ch.  R.  38-398  ;  1  Johns.  Ch.  R.  357. 

Equity  decrees  a  specific  performance  of  ^  parol  contract  Duh  v.  Bug- 
for  the  sale  of  lands,  though  there  has  been  no  partial  perform- J^y>  ^  Murph. 
ance,  if  the  contract  be  proved  by  evidence  as  satisfactory  as 
that  which  arises  from  a  contract  in  writing  :  2.  It  is  no  ob- 
jection the  purchase  money  is  to  be  paid  '  in  the  fall^*  the 
period  is  sufficiently  certain. 

On  a  bond  conditioned  to  convey  lands,  if  no  land,  when  johngoQ  ^ 
the  suit  is  brought,  the  conveyance  whereof  can  be  decreed,  Hobson.iLict. 
there  can  be  no  bill  for  specific  performance,  nor  will  chancery  ''^' 
decree  compensation  in  money,  unless  it  appears  adequate  re- 
lief cannot  be  had  at  law. 

A  prayer  case  for  compensation  in  damages,  may  be  con- 1  utt  laa. 
nected  with  a  bill  praying  for  specific  performance. 

^  22.  Where  equity  will  not  execute^  ^.  Not,  where  the^^^  ,^_^ 
party  asking  the  execution  of  the  contract,  has  been  in  fault,  492. 
and  the  other  party  will,  thereby,  suflfer  a  serious  loss,  if  oblig- 
ed to  execute  :  2.  But  if  the  contractor  knew  when  he  con- 
tracted, there  was  a  defect  in  the  title,  and  that  considerable 
time  would  be  required  to  remove  the  defect,  or  acquires  this 
knowledge  after  the  purchase,  acquiesces  in  the  delay,  or 
proceeds  with  knowledge  of  the  defect,  in  the  execution  of 
the  contract,  he  has  no  cause  of  complaint. 

^  23.  Equity  jurisdiction  as  to  fraudulent  deeds.     They  1  Hop.  Ch.  R. 
are   properly  cognizable  in  equity  :  2.  If  contested  as  false  JJ^jifa  ^Tv 
and  fraudulent,  they  are  ordered  into  court  for  inspection.  Seecomfiockaal. 
p.  59,  Donavant?.  Finn  ;  p.  213,  Ward  v.  Arridondo;  p.  112, 
Vredenburgh  v,  Johnson  ;  p.  119,  Mitchell  t;.  Tighe  ;  p.  365, 
Moran  tr.  Dawes.     See  ch.  187,  a.  7  ;  ch.  225,  a.  6  ;  Index, 
State  Rights ;  Jurisdiction. 

^  24.  A  court  of  equity  in  New  York,  has  jurisdiction  to  1  JSl/w  ** 
enforce  a  contract  made  in  the  Havana  to  convey  lands  in  J^J^^oodok 
Alabama.     It  has  power  whenever  the  parties  or  the  subject,  otlMra. 
or  fiieh  a  portion  of  the  subject,  are  wilbio  it»  jorisdietien,  ibai^ 
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V^^  VIL  ^^  effectual  decree  can  be  made  and  enforced  ao  u  to  do  jofh 
Cv*  2S$.   ^^^9  *"  where  the  ph.,  a  citiseo  of  New  York,  being  in  tiM 
•1^.  ft.     Havana,  there  made  the  contract  with  A,  a  Spanish  aobyectf 
Ceip.      '^r  *<^>d  lands  ;  partial  payments  were  made,-  and  pmnial  c!oii* 
veyances  were  executed ;  deft.  A,  sent  a  contreyanee  for  aonM 
part  of  the  land  to  the  deft.  T.,  his  son,  his  agent  in  N«  York, 
to  be  delivered  on  the  payment  of  a  certain  sum  daimed, 
(larger  than  the  pit.  admitted  due,)  was  m  bill  of  account  both 
'   of  the  payment  made  and  of  the  lands  to  be  conveyed,  on  tbo 
terms  of  the  contract,  and  to  restrain  the  defis.  from  with* 
drawing  the  deed  out  of  the  jurisdicuou,  and  for  roKef^  was 
an  appeal  from  the  first  circuit  in  equity.     Thomas,  the  son, 
was  one  holder  of  said  deed,  and  a  deft.    The  court  susuioed 
the  cause,  on  the  ground  the  subject  was  a  transitory  contract, 
and  the  deed  was  within  the  jurisdiction  of  the  court,  '  and 
tiiat  the  deed  is  such  a  portion  of  the  subject  in  question,  that  by 
acting  upon  it,  the  court  may  decide  tiie  controversy,  and  do 
complete  justice  between  the  parties.    The  cause  waa  remand- 
ed, and  so  the  decision  was  not  final. 
IHm.  Ch. R.     ^  25.  How  equity juriiJieiion  it  s^tonol,  ^TC. :  is,  to  issue 
*  ^  all  process  to  execute  its  decree,  as  on  the  sale  of  the  mort- 

gaged premises,  and  if  the  deft,  in  possession  will  not,  on  being 
shown  tlie  roaster's  deed,  deliver  up,  the  chancellor  may  order  • 
him  to  give  possession,  and  if  be  disobey,  an  injonotion  may 
issue.     Was,  on  a  bill  to  foreclose  and  sell.     See  Kershaw  e. 
Thompson,  4  Johns.  Ch.  R.  609. 

Directs  an  issue  to  a  jury  as  to  adverse  possession  and  the 
time  thereof.     1  Hop.  Ch.  R.  36-^50. 
Woodcock  tp-     ^  26.  Case  in  the  court  of  errors.     In  this  important  case, 
pelbotv.Ben-the  Reporter  has  stated  more  than  fifty  points  disposed  of  on 
dent?iS^weD,  *PP®a1 '''o^  chancery.  Facts  in  order  of  time.  May  26, 1813, 
71S— 7S6.       Benj.  Pelton,  sold  and  conveyed  to  Phineas.Beunet,  the  prem- 
ises in  question,  and  received  from  hiro  a  mortgage  thereon  of 
$4000,  to  secure  the  consideration  money.    February  7,  1814, 
P.  Beiinet  sold  and  conveyed  to  the  respondent,  Silas  Bennet, 
an  equal  undivided  half  of  the  same  premises.     The  deed 
was  delivered  to  the  appellant,  Woodcock,  to  be  given  up  to 
the  respondent  after  he  had  satisfied  the  tnortgage  given  to 
Pelton,  and  afterwards  paid  $1200  thereon.     September  16, 
1813,  lot  No.  94,  was  sold  by  virtue  of  an  execution   issued 
out  of  the  supreme  court,  against  Benj.  Pelton,  and  Richard 
W.  Pelton  on  a  judgment  docketted  October  12,  1810,  in  fa- 
vor of  Walter  Wood.     The  appellant  became  the  purchaser 
for  the  sum  of  $493,62,  and  received  a  sherifiPs  deed.     After 
this  purchase,  and  till  the  execution  was  set  aside  for  irregu* 
laiily,  it  wm  eossidered  by  «U  parties  that  the  tppsUwt  had 
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•c^ired  a  good  title,  aod  that  the  mortgage  to  Peltoh  would  Vol.  ¥T. 
become  inoperative.     Phineas  Bennet  and  the  respondent  re-  Gh.  295. 
leiaded  their  contractor  and  P*  Bennet  gave  an  order  on  Pehon    jirt.  ft. 
in  favor  of  the  appellant,  for  the  amount  of  ttie  purchase ;       O&jf. 
wliich  order  Pehon  refused  to  accept,  nnd  has  never  paid,  nor 
did  the  appellant  attempt  to  enforce  it  by  charging  the  drawer. 
The  Bennets  released  to  the  appellant  all  their  right  in  the 
premises,  (being  an  equity  of  redemption)  and  thereon  he  ex- 
ecuted the  covenant  to  convey.     Said  execution,  August  terra 

1816,  under  which  the  appellant  purchased,  was  set  a^ide  for 
irregularity.  This  the  parties  supposed  let  in  B.  Pelton*s 
mortgage,  then  held  by  one  Wells,  as  assignee.  He  exacted 
the  specie.  November  30,  1815,  the  appellant  entered  into 
articles  of  agreement,  by  which  he,  for  $560,  secured  to  be 
paid,  covenanted  to  release  and  quit  claim  to  Phineas  Bennet, 
and  Phineas  Bennet,  Jr.  and  the  respondent,  Silas  Bennet,  on 
or  before  December  1,  1816,  the  right,  title,  and  interest  of 
the  appellant  to  three  undivided  fourth  parts  of  a  parcel  of 
land  lying  in  lot  No.  94,  at  Ithica,  in  the  town  of  Elyssus, 
aubjeot  to  certain  exceptions  mentioned  in  the  articles.  This 
agreement  of  November  30,  1815,  was  never  fulfilled  by  ex- 
ecuting the  guii'claim.  On  that  agreement  the  respondent, 
October  1819,  filed  his  bill  in  the  court  of  chancery,  against 
the  appellant,  for  the  specific  performance  of  said  articles  of 
agreement,  dated  November  30,  1815.  The  appellant  in  his 
answer,  set  up  that  December  17,  1816,  said  agreement  was 
rescinded  by  consent  of  ail  parties,  and  new  articles  made 
between  the  appellant  and  P.  Bennet,  and  P.  Bennet,  Jr. 
containing  arrangements  for  bidding  in  the  premises  under  the 
mortgage,  and  detailing  the  manner  in  which  they  should  be 
disposed  of  between  the  parties.  This  new  arrangement  was 
not  questioned  except  as  to  the  respondent  by  the  pleadings 
or  proofs.  It  was  alleged  by  the  respondent,  that  the  appel- 
lant had  fraudulently  procured  said  articles  of  November  30, 
1815,  from  one  Bingham,  with  whom  left  by  both  parties,  then 
the  appellant  destroyed  them.    All  this  he  denied.    January  11, 

1817,  the  appellant  got,  by  purchase,  a  conveyance  in  fee  of 
the  premises,  under  a  mortgage  by  .Wells,  at  $3200,  which  he 
paid.  Before  the  filing  of  the  bill,  he  had  conveyed  away  to 
different  persons  his  interest  in  all  the  premises^  except  about 
one  undivided  sixth  part ;  and  about  $4000  had  been  expend- 
ed in  improvement  by  the  different  proprietors.  The  answer 
insisted  that  the  respondent  had  abandoned  all  claim  to  the 
premises.  No  evidence  he  gave  any  notice  of  his  claim  to 
the  parties  claiming  an  interest  in  the  premises  after  November 
li.  mOf  tUl  abont  tbm  Ume  of  fl)in|i  hin  biih    Jm  hefcM  filiog 
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Vol..  VIL  it,  it  was  discovered  tfaere  was  aoolber  judgment  in  the  Miprenie 
Ca«  SS6.  court,  in  favor  of  one  Lamberson,  against  Benj.  Pehoo,  dock- 
j§ri.  ft.  etted  December  8,  1807,  for  #1387,68,  supposed  id  be  m  fiea 
Cen.  (^u  ^  premises,  and  under  9iJi.fa.oa  which  thej  were  ad- 
y,,^s^.^0  vertised  for  sale.  This  judgment  was  set  up  in  the  answer; 
and  that  the  appellant  apprehended  he  should,  with  the  ether 
parties,  in  interest,  be  obliged  to  pay  it.  Februarj  23»  1829, 
the  chancellor  decreed  that  the  complainant,  Bennet,  was  en- 
titled to  a  specific  performance  of  the  articles  of  November 
SO,  1815,  and  that  the  performance  consist  of  a  release  and 
conveyance  iii  fee,  (without  warranty)  of  a  right  and  tide  to 
one  undivided  fourth  part  of  the  premises,  part  of  lot  No.  M, 
be.,  subject  to  the  exceptions.  Ice. ;  but  as  he  had  only  a  sixth 
part  to  Goawji  decreed  B«  was  entitled  to  oompensadon  in 
damages,  for  the  value  of  his  claim  and  right  imder  the  arti- 
cles ;  to  be  referred  to  a  master  to  ascertain  and  report  the 
value  of  the  one  equal  luidivided  fourth  part,  December  1, 
1816,  exclusive  of  after  improvement,  be.,  and  interest  on 
the  value  from  December  1, 1816,  to  the  making  of  the  report. 
This  decree  in  the  court  of  errors  was  reversed,  maBinxNislyt 
and  the  bill  of  the  respondent  dismissed  with  costs,  in  the 
court  of  chancery  ;  and  each  party  paid  his  own  coats  on  the 
appeal. 

The  arguments  of  counsel  were  long  and  able ;  pp.  716- 
733.    Scores  of  authorities  were  cited  by  them,  and  the  court. 
From  the  numerous   points   disposed  of  in  this  complex 
cause,  we  may  select,  to  some  advantage,  the  following. 

1.  At  to  comideration,  A  contract  will  not  be  specificially 
enforced,  unless  supported  by  a  valuable,  or  in  equity,  a  men- 
torious  consideration.  But  where  a  party  accepts  a  draft  for 
the  consideration,  and  does  not  use  due  diligence  in  demanding 
payment,  and  in  giving  notice  to  the  drawer,  be.,  be  cannot 
resist  a  specific  performance,  because  it  is  not  paid.  He 
makes  it  his  own,  and  the  contractor  is  not  decreed  to  pay  the 
money  as  a  condition  of  the  performance. 

2.  The  effect  of  a  quit^daim.  If  one  agree  to  convey  by 
it,  his  agreement  refers  to  the  title  as  it  was  when  be  agreed, 
not  to  a  title  subsequently  acquired ;  and  if  the  covenantor 
have  no  title  when  be  covenants  so  to  convey,  tliere  is  nothing 
on  which  a  decree  for  a  specific  performance  can  operate; 
and  there  is  no  equity  in  decreeing  the  title  after  acquired. 

3.  Pleadings^  iic.  In  chancery  every  material  allegation 
should  be  put  in  issue  by  the  pleadines ;  and  no  interrogator 
ries  can  be  filed,  which  do  not  arise  from,  or  relate  to,  some 

•  Jo^.  S48.  fact  thus  put  in  issue. 

4.  Sale  tf  Itmd  msder  execiUion.    A  sale  uadw^JLfit.  is 
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not  avoided,  though  the  judgment  be  afterwards  reversed  for  Vol.  VII. 
error  ;  so  of  an  •rrontouM  fi.  fa.^  as  one  issued  after  the  year  Ch.  S26* 
and  a  day,  and  no  previous  set.  fa,     AlUer^  if  xheji.fa.  be     Art.  fi. 
irregularly  issued.     A  judgment  erroneous  is  vah*d  till  re  vers*'       Con. 
ed  :  is  the  court's  act.     Irregularity  is  the  party's  act,  and      v^-v^^ 
when  vacated  is  void  ab  initio  :  5.  So  an  erroneous  execution 
is  valid  to  the  time  of  the  sale  under  it ;  but  one  irregular  is, 
when  set  aside,  as  a  nullity  from  the  beginning,  even  as  to  the 
bona  fide  purchaser  under  it.     No  reason  appearing,  irregu- 
larity is  supposed.     Hence,  the.  true  cause  of  setting  aside, 
may  be  shown  in  evidence,  as  that  the  fi.fni.  issued  afier  the 
year  and  a  day,  and   no  previous  scire  facias.     One  so  issued  8  Coke,  iss,  ' 
is  only  erroneous  and  merely  voidable^  not  void.     Hence,  ^S'Zadb!*** 
sale  under  it  is  valid,  though  it  bo  afterwards  set  aside.     The  tis^ch.  75, 
party  grieved  must  look  to  him  who  took  out  the  fi.  fa.  «•  4,  f.  7. 

6.  Jbtfi^  judgment  debtors.  If  one  of  two  die,  execution 
goes  against  the  survivor^  or  against  his  personal  estate,  for  a 
judgment  survives  as  to  that :  ought  to  issue  against  both 
defts.,  by  name,  so  as  to  agree  with  the  judgment ;  but  is  en* 
forced  against  the  survivor  alone.  The  deceased  one's  per- 
sonal estate  is  discharged  at  law. 

7.  The  real  estate.  The  above  rules  as  to  execution  do 
not  apply  to  it.  Can  be  issued  or  enforced  against  the  survi' 
vor  and  his  heirs,  or  terretenants,  he.  of  the  deceased  only, 
after  scire  facias  to  show  cause  why  the  money  should  not  be 
levied  of  their  respective  lands,  not  naming  goods  :  if  issued 
without  scire  facias  it  is  void,  and  protects  not  an  innocent 
purchaser  under  it,  even  as  to  the  survivor's  land.  Judgment 
does  not  survive  as  to  the  real  estate. 

8.  Scire  facias  void  and  voidable.  It  is  a  general  rule  there 
must  be  a  scire  facias  whenever  any  new  person  is  to  be  better 
or  worse  by  the  execution,  or  affected  by  it.  Nor  can  it  be 
voidable  merely,  if  there  be  no  party  living  who  can  avoid  it. 
If  one  be  living  he  can,  on  motion,  arrest  the  sale  on  a  voida- 
ble execution  ;  but  if  be  suffer  it  to  go  on  and  the  land  to  be 
sold  to  a  bona  fide  purchaser  the  sale  is  valid,  though  the  ex- 
ecution be  afterwards  set  aside. 

9.  Irregularity  further.  This  may  be  in  the  process  itself, 
or  in  the  issuing  it.  This  does  not  mean  the  process  on  the 
face.  To  be  irregulp.r,  the  irregularity  must  be  stated  in  the 
writ.  It  may  be  by  reference  to  extrinsic  causes  and  cir- 
cumstances, as  the  terms  of  the  court,  or  the  death  of  the 
party. 

10.  Death  of  the  deft.  If  he  die  the  ph.  cannot  have  ex- 
ecution, without  a  scirefaciaSf  even  against  the  person  or  per- 
somI  tslMe,  unless  the  executioo  is  telted  in  the  deft't.  li 
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Vol.  Vll.  time.     The  act   1  R.  L.  504,  &.  10,  giving  a  romedy  io  C€r« 
Ch.  225.  tain  cases  is  new  law. 

Jtft.  5.         11.  Answer  to  a  bUl filed.     When  this  is  responsive  to  it. 
Con*       and  within  the  discovery  sought,  it  is  legal  evidence  in  all 
K^^-s^^^    cases,  whether  a  denial  of  aome  fact  alleg^  by  the  ph.,  or 
sets  up  a  fact  by  way  of  avoidance  merely. 

12.  Damages  in  lieu  of  the  land.  Where  it  ia  bound  by  a 
judgment  against  a  previous  owner,  and  the  present  owner*  Ay 
covenants  with  B,  to  give  him  a  quit^daim  deed  of  an  uiidi« 
vided  part,  at  a  day  named,  and  this  passes,  and  A  aella  it. 
On  a  bill  filed  by  B  for  a  specific  execution,  chancery  ought 
to  decree  an  equivalent  in  damages  to  the  value  of  the  land, 
but  must  provide  B  first  pay  or  secure  a  proportioo  of  the 
judgment,  corresponding  to  the  proportion  whicb-the  share  ha 
contracted  to  purchase  bears  to  the  whole  land  bound  by  the 
judgment.  Generally  a  master  may  assess  the  damages;  and 
need  not  but  under  special  circumstances  award  an  issue  of 
Quantum  damnificatus ;  and  where  a  party  has  put  it  out  of 
Dis  power  to  perform  specifically,  yet  a  bill  filed  for  a  specific 
performance  will  be  retained  and  an  equivalent  in  damages 
awarded,  to  be  assessed  on  a  reference  to  a  master,  or  ta  a 
jury  on  an  issue  of  quantum  damnificatus^  according  to  cir- 
cumstances. 

13.  The  evidence,  on  the  whole,  proved  the  respondent 
consented  to  rescind  the  contract.  Decision  io  favor  of  the 
appellant. 

Tliis  case  is  abridged  somewhat  at  large,  because  1.  It  ivas 
thoroughly  considered  and  finally  decided  in   a  State  court  of 
high  authority :  2.  It  is  conceived  th^t  all  of  it,  except  ax  or 
eight  lines,  is  law  and  equity  in  twentythrce  States:   3.  The 
points  decided  as  to  contracts  to  convey,  judgments,  execu- 
tions and  sales  thereon,  mortgages,  considerations,  scire  facias, 
&wC.,  &LC.  often  occur. 
Seymour  appt      §  27.  Appeal  from  chancery  to  the  court  of  errors.     The 
V,  Delany  «»d  appgUant  filed  his  bill  in  the  court  of  chancery  against  the  re- 
3CoweBr,'445^5P^"^®'^ts,  the  real  and  personal  representatives  of  Thomas 
537.  Ellison  deceased,  to  compel  the  specific  performance  of  cove- 

nants to  convey  real  estate.  Bill  dismissed  in  the  court  of 
chancery  for  three  reasohs.  1.  Inadequacy  of  price  :  3.  De- 
bility of  Ellison's  mind,  produced  by  habitual  intoxication : 
3.  The  appellant's  inability  to  fulfil  on  his  part.  Reversed  in 
the  court  of  errors. 
Abt.  6.  §  1^  ^^'^'  ^'^  Maryland  the  court  of  chancery  exercises 

Con.  extensive  powers  from   which  an  appeal  lies  to  the  court  of 

appeals  in  equity  cases  as  in  others.     See  many  cases  since 
1658.     In  Harris  ii  Mc  Henry  and  other  bookai  amcNig  ojdi* 
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ert  Tvcating  grants  of  land,  which  the  courts  of  hw  again  ex-  Vol.  V(I. 
anined  and  thereon  decided  as  early  as  1670,  1705,  1730,  Oh..  326. 
kc.     See  ch.  127,  a.  10,  a.  10,  title  in  law  decided. 

Tlie  chancellor  does  not  decree  a  speciBc  iierformance  of 
a  speculating  contract;  nor  if,  since  a  contract  was  made, 
circumstai^es  have  so  changed,  as  make  the  performance  pe- 
mliarly  hard.  The  pit.  i^*  left  to  his  legal  remedy.  The 
chancellor  refers  points  of  law  to  the  general  court  for  its  ?j^iS[kj^2f® 
opinion. 

A  and  hia  wife,  a  mtiior,  sold  her  kndf.  The  purchaser 
erected  buildings  on  them,  thinking  his  title  valid  :  she,  when 
of  age,  recovered  the  lands.  Tlie  chancelbr  decreed  the 
buildings  should  be  paid  for.  s  Htr.  k.  Mc 

If  A,  by  misrepresentations  to  the  legislature,  obtain  its  H.  i28-isi. 
grant  of  too  much  land,  the  chancery  court  may  order  him  to 
release  to  the  State  all  so  obtained.     Nor  will  this  court  sanc- 
tion the  sale  of  a  trustee  to  himself  or  to  his  use.  H.  e^ia^T^ 

If  a  distributee  be  deprived  of  his  part  of  the  personal  es-  sute  v/lteed. 
tiite,  chancery  decrees  him  an  equivalent  from  the  sale  of  the 
real  estate.     But  it  does  not  decree  a  contract  to  convey  ^  Htr.  9l  Mc 
lands  to  be  performed,  if  the  quantit}'  be  mistaken.     It  is  not  H*  i    i  • 
a  universal  rule,  if  a  man  has  an  adequate  remedy  at  law,  for  id. 
chancery  to  forbear  to  exercise  jurisdiction.     But  it  does  not  ^  ^^^  ^  ^^ 
interfere  where  a  party's  case  is  fairly  examined  in  a  court  ii-aa. 
competent  to  his  relief.     The  competent  court  was  the  g^er- Jj^fjJ"^  ^ 
al  court.     The  appeal  from  the  chancellor  was  decided  in  the  Howards  V 
court  of  appeals.     Chancery  decrees  a  specific  performance  Warfield't 
of  a  parol  agreement,  made  sixty  or  seventy  years  ago,  fully  '^™  ''• 
performed  on  both  sides,  except  only  a  complete  execution  of 
a  deed.     Decided  in   the  court  of  appeals,   reversing  the4tt*r.li1Ve 

chancellor's  decree.  simu^iAnt 

As  long  as  the  subject  of  trust  is  in  the  hands  of  the  trus-«.  Tmemin. 
tee,  or  of  his  heirs,  chancery  lays  hold  of  it  for  the  benefit  of 
the  cestui  que  trusty  or  view  it  as  his,  if  converted  into  money 
by  an  executor.  ^  jl^^  ^  H^ 

When  a  contract  is  even  admitted,  a  court  of  chancery  h.  lae. 
will  exercise  its  sound  discretion  las  to  directing  its  execution 
or  performance;  and  equity  directs  not  legal  estates,  where 4 Har.lt Mc 
the  facts  on  which  it  arises  are  much  disputed,  till  they  are  gJii^Jlj/^/ 
established  by  verdict.  Hill. 

^  62.  Executor  liable  for  duties  on  his  probate  bond.  A  bill  id. 
in  equity  brought  by  the  United  States  against  the  deft,  sole  act-3  IfaNoulift^ 
ing  executor  of  Samuel  Aborn  deceased,  against  the  sureties  of  stlte*  ^**^ 
the  same  executor  on  his  probate  bond,  and  against  the  heirs  Dtniei  T. 
and  devisees  of  the  testator,  and  against  Edward  Carrington  to^^*™  ^  •*• 
whom  tta^^taid  Daniel  T^  Aboni  had  aa^igned  and  conveyed 
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Vol.  VIL  all  bis  estate,  the  bill  charged  that  Daniel  T.  Aboni  was  io- 
Ca.225.   solvent  and  had  wasted  the  personal  estate  of  the  testator; 
Art.  6.     that  at  his  death  be  owned  certain  merchandise  on  board  of 
Con.      the  ship  Midas,  which  afterwards  arrived  at  Salem  in  Massa- 
v^rv*^^    chusetts,  and  was  there  regularly  entered  at  the  custom  bouse 
by  Daniel  T.  Abom,  as  executor,  who  gave  bon^s  for  the 
payment  of  the  duties  thereon,  as  executor,  one  of  which 
bonds  remained  due.     The  object  of  the  bill  was  to  obtain 
payment  of  the  bond  (4^580,)  from  some  or  all  the  parties  to 
tlie  bill,  according  to  the  order  in  which  they  might  be  liable 
'  by  law.     The  defts.  put  in  several  answers.     One  alleged 
that  Samuel  Ropes,  the  surety  in  the  custom  house  bond,  was 
alive  and  solvent,  and  the  remedy  was  against  him,  be.     E. 
Carrington  admitted  the  conveyance  to  him,  but  asserted  he 
was  a  bona  fide  purchaser,  for  a  valuable  consideration,  with- 
out notice. 

Held,  1.  The  executor,  by  his  custom  bouse  bond,  bound 
the  estate  of  the  testator  :  2.  The  executor  being  insolvent, 
the  United  States  may,  in  equity,  claim  payment  of  the  duties 
due  to  them  from  the  sureties  in  the  probate  bond  where  the 
executor  has  wasted  the  estate :  3.  Not  obliged,  in  the  first 
instance  to  resort  to  said  Ropes.  As  to  binding  the  estate  of 
the  testator,  the  court  seemed  to  go  on  the  ground  the  goods 
were  a  part  of  his  estate,  and  the  duties  a  lien  upon  there,  and 
if  the  executor  bound  himself  individually,  he  did  *  not  neces- 
sarily exonerate  the  estate  ; '  and  if  Ropes  had  paid  the  cus-^ 
tom  house,  bond,  he  would  have  had  a  remedy  against  the 
estate  of  the  testator.  See  the  United  States  e.  Lyman,  cites 
Riddle  v.  Mandeville,  5  Cranch,  322 ;  7  Johns.  (%.  R.  208. 
3  Masod,  178-  §  53.  A  bill  in  equity.  A  devised  to  one  of  bis  sons  in 
^Ij  ^^*'c?*.j  ^^^  ^^°  thirds  of  his  certain  farm,  *  he  paying  aU  myjuit 
Qer/  *''  ^  'debts  out  of  said  estate.^  Held,  the  debts  were  a  charge  on 
the  estate  devised  as  well  as  on  the  devisee  :  3.  The  charge 
being  for  the  payment  of  debts  generally,  a  bona  fide  purcha- 
ser, from  the  devisee,  who  has  paid  his  purchase  money,  is 
not  bound  to  look  to  the  application  of  it :  3.  If  the  purchase 
money  be  unpaid  it  may  b^^llowed  into  the  hands  of  the 
purchaser.  How  the  purchaser  is  bound  to  see  to  the  appli- 
cation of  the  purchase  money  to  pay  debts,  &c.  see  cb.  114, 
a.  16,  s.  6. 
Wheian «.  §  54.  Setting  aside  a  conveyance.     A  father,  seventyfour 

yjljJj^^L*'' years  old,  having  a  wife  and  seven  children,  and  living  in  dis- 
'     ~cord,  the  wife  and  five  of  the  children  separated,  leavbg  two 
sons  (the  respondents^  taking  part  with  him.     He  conveyed 
to  these  sons  most  ot  his  estate— eight  to  ten  thousand  dol* 
lars  in  vakie*    They,  by  bond  and  mortgage,  aeouring  tbt 
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kniintenance  of  him  and  his  wife,  and  allowing  also  an  annuity  Vol.  VII. 
of  $50.     Soon  after  the  father  filed  his  bill  in  chancery  to  Ch.  225. 
have  the  conveyance  set  aside  (dated  January  19,  1821,)  ob-   A.rt.  6. 
tained,  as  alleged,  by  undue  influence  and  fraudulent  repre-       Con. 
seatations,  Uc.     The  chancellor,  after  examining  numerous    n^-v*"^^ 
witnesses,  as  to  family  dissensions,  undue  influence,  false  re- 
presentations, said  to  have  been  made  by  the  two  sons,  and 
their  father's  imbecility  of  mind,  dismissed  the  father's,  the 
appellant's  bill,  and  held  the  conveyances  valid,  '  unless  they 
were  obtained  by  fraud.'     He  observed  the  answer  of  the  re- 
spondents dented  all  fraud  ;  and  after  a  careful  consideration 
of  the  proofs  taken  in  the  cause,  the  chancellor  said,  *  I  am 
of  opinion  that  no  fraud  is  proved.'     Thus  placing  a  cause, 
(occupying  fiftythree  pages,)  on  a  question  of  fact  if  fraud 
had  been  practised  or  not.     The  father  appealed  to  the  court 
of  errors.     Decree  reversed,  twenty  three  to  seven.     In  the 
court  of  errors  the  father  was  allowed  to  prosecute  in  forma 
pauperis,     Woodworth,  J.  inferred  fraud  and  imposition  from 
the  son's  conduct,  and,  on  the  whole,  on  this  ground  was  the 
reversal,  as  also  for  undue  influence.  Reconveyance  decreed. 

^  5  con.    A  mistake  in  law  merely  relieved  against,  in  . 
equity.     Three  obligors  gave  a  joint  bond  to  Dr  Burn,  where  ~^' 
meant  to  be  severally  bound  to  secure  to  him  a  large  debt ;  g^^^'  g^,^ 
one  obligor  died,  and  equity  allowed  the  bond  to  be  consider- 3  Ves.  Jr.  678- 
ed  joint  and  several,  and  Dr  Burn  to  be  a  specialty  creditor  to  <^- 
the  estate  of  the  deceased  obligor ;  and  cases  cited. 

In  this  case,  Rousmanier  owed  Hunt  a  debt,  and  the  parties  8  Whett.  174- 
meant  he  should  have  good  collateral  security  on  two  vessels  jJJyJ^J^^^^, 
R.  owned.     They  consulted  counsel  as  to  the  security,  and  kdminiftraton. 
he,  mistaking  the  law,  thought  a  power  of  attorney  from  R.  to 
H.  to  sell  them  to  pay  his  debt,  was  better  than  a  mortgage  of 
them.     R.  gave  such  power  irrevocable,  but  the  power  was 
not  exercised  by  Hunt,  before  R.  died,  and  held,  by  his  death 
it  became  void.     Judge  Story  thought  Hunt  not  entitled  to  2  MtMo,  U4. 
relief  in   equity,  on  account  of  this  mistake  in  law,  but  the 
supreme  court  of  the  United  States  thought  diflferently,  and  Ji^******  ^^" 
held,  Hunt  entitled  to  relief,  relied  on.     Burn  v.  Bum,  cited 
above  ;  Underbill  v.  Howard,  10  Ves.  209-228  ;  Simpson  v. 
Vaughan,  2  Atk.  33 ;  cited  ch.  225,  a.  7,  s.  3 ;  Sumner  v. 
Powell.  2  Merw.  36 ;  Landsdown  v.  Landsdown  and  Mosely, 
364,  cited  ch.  225,  a.  6,  s.  37.    Equity  can  correct  a  mistake 
of  the  law.     1  Bro.  ch.  6,  91. 

Where  the  fraud  is  in  the  inducement  to  the  deed,  and  affects  Thomtf  «. 
it  but  in  part,  equity  alone,  has  jurisdiction  to  relieve  :  law  Thomas,  1 
has,  if  the  fraud  be  in  the  execution.  tM^    aTg- 

^  9.   Case  of  undue  influence  on  a  weak  mind.     This  was  3^^52j,5ag 
VOL.  IX.  B9  •.  WbeatoD. 
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Vol.  VII.  a  bill  in  eqnity  by  two  of  the  heirs  of  Comfort  Wbeaton,  de- 
Gh.  2^5.  ceased,  charging  that  May  9,  1805,  he  was  seised  of  a  certain 
Art.  7.     real  estate,  in  Providence,  that  he  was  then  infirm  and  weak, 
Con.       in  body  and  mind,  being  seventy  five  years  old,  stating  he  bad  had 
y^^-sr^     a  severe  stroke  of  thepa  Isy,  be.,  and  a  deed  obtained  of  iiim, 
&^.     Held,  1,  A  court  of  equity  has  jurisdiction  to  entertain 
a  suit,  on  the  application  of  heirs  at  law,  to  set  aside  a  deed  of 
land  obtained  from  their  ancestor  by  undue  influence,  he  being 
so  weak  in  mind  and  body,  as  to  be  open  to  such  influence, 
though  not  absolutely  insane  :  2.  So  is  the  case,  when  one  of 
the  heirs  has,  with  the  assent  of  the  others,  taken  such  a  deed, 
on  an  arrangement  that  the  same  shall  be  considered  as  a  trust 
for  the  maintenance  of  the  father,  and  after  his  death,  for  the 
benefit  of  all  his  heirs  :  3.  Under  circumstances,  such  a  con- 
veyance may  be  allowed  to  stand  security  for  actual  advances 
and  charges,  and  be  set  aside  as  to  all  other  purposes,  on  ac- 
count of  imposition.     There  was  an  objection  to  the  jurisdic- 
tion, on  the  ground  there  was  a  remedy  at  law.  .  (Act  of  con- 
gress,  September  24,  1789.J     But  could  a  court  of  lawiet 
the  deed  stand  in  part^  and  in  part  set  it  aside,  as  was  done  in 
this  case,  in  a  manner-  justice  and  equity  required  ?     Because 
it  is  evident  the  imposition    mingled  with  family  intentions, 
proper,  and  to  be  sanctioned,  as  far  as  their  objects  were,  to 
prevent  the  father  wasting  his  estate,  to  prevent  his  being  put 
under  guardianship,  and  to  provide  for  his  support.     But  be- 
yond these  objects,  the  intentions  and  transactions  were  fraud- 
ulent, so  to  be  set  aside  in  equity.     For  holding  a  deed  good 
to  cover  advances  and  void  for  the  rest,,  see  How  v.  Weldon, 
2  Ves.  616. 
Roseveitap-        ^10.  Mistake  as  to  a  coal  mine  in  land  told.    In  the  court 
fc^wife''  ^'-^'^  errors;  appeal  from  the  court  of  chancery.     Fulton  pur- 
utors  of  Robert  chased  of  Rosevelt  a  tract  of  land  on  the  bank  of  the  river 
Fulton. Rep' ts.  Ohio.     R.  representing  and  believing  it  contained  a  valuable 
lg9°^®°'        coal  mine,  paid  $4400;  and  further,  F.  covenanted  to  pay  R. 
$1000  annuity,  for  twenty  years ;  this  to  cease,  if,  after  the 
mine  was  faithfully  worked,  by  F.,  should  not  yield  a  certain 
quantity  of  coal ;  land  conveyed,  &c.     It  turned  out  there 
was  no  such  mine  as  R.  represented.     It  did  not  appear  R. 
had  been  guilty  of  any  fraud,  yet  decreed,  1.  A  perpetual  in- 
junction issue,  to  restrain  his  suing  at  law  for  the  annuity  :  2. 
As  there  was  no  such  mine,  F.  need  not  work  the  mine  in  or- 
der to  determine  the  quantity  of  coals :  3.  Relief  can  be  had 
in  equity  against  any  deed,  or  contract  in  writing,  founded  in 
mistake,  whether  it  be  set  up  affirmatively,  by  bill  or  as  a  de- 
fence :  4.  The  mistake  may  be  shown  by  parol.     Decree  for 
an  injunction  affirmed  by  Woodsworth  and  Sutherland,  and 
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aerenteen  senatOM.-    SiTage,  C.  J.  and  fire  smslnn,  held,  it  Vlii«  VSj 
ought  to  b«  reversed^  and  holding  FVflton  vas  sufficiently  in-  Ctc.'22i.. 
formed  before  he  purchased,  to  take  the  risk:  and  chance  on    ^rt..  7. 
himself.     The  real  question  if  so  informed,  seems  to  have       Oettj 
been  proper  for  an  issue.     Potmr  to  correct  mistakes  iji  con-   v^pv^ 
tracts.     17  Johns.   373,  Lyman  v.  United  States  Insurance 
Company ;  on  appeal ;  !  'H*p.  Oh.  R.271 ;  A  Johns.  Ch.  R. 
6S9;  14  Johns.  R.  15. 

^11.  Bill  for  relief  againit  undue  advantages  taken  ofUeDoaMk. 
the  necemtiet  of  a  debtor.  Appeal  from  the  court  of  chan-"'W?J'j"''' 
eery;  to  the  court  of  errors.  Neilson  filed  his  bill  in  clian-J^nuit  "" 
eery  against  the  appellants.  One  object  to  set  aside  a  bond 
and  mortgage  for  j^SOO,  given  by  N.  to  M'D;  on  the  ground 
tbbse  securities  had  bisen  given  to  avoid  a  forced,  oppressive, 
and  illegal  sale  of  N's.  property  on  execution  against  him. 
The  securities  covered  N's.  debt,  also,  a  Inrge  debt  due  from 
hts  insolvent  son.  Many  points  were  decided  tmd  opinions 
given.  Material  ones  :  1.  A  party  chtirged  as  combining  with 
others  in  a  fraud,  as  to  which  relief  is  sought,  so  is  made  « 
deft.,  but  no  relief  is  prayed  for  as  to  him,  so  liable  only.W 
costs,  and  these  contingent,  is  a  competent  witness  for  his  co- 
dAfts,  and  the  objection  is  to-  his  credit ;  3.  Gqiiiiy  holds  a 
sale  oppressive,  is  illegal :  3.  Securities  when  oppressively  ob- 
tained must  be  given  up,  except  to  stand  security  for  the  just 
debts,  that  is,  the  amount  due  on  the  execution  with  interest 
and  costs,  and  other  debts  due  to  the  creditor  from  the  debtor 
only  in  equity  :  4.  If  it  appear  a  bond  and  mortgage  be  given 
for  a  foil  and  adequate  consideration,  and  on  the  whole  are 
reasonable,  the  court  wilt  not  interfere^  especially  where  the 
debtor  has  delayed  all'  objection  to  the  security,  so  long  that, 
the  creditor  cannot  be  reinstated  in  bis  original  rights  :  5.  A 
party  asking  equity  must  do  equity  :  6.  A  sheriffis  not  bound 
to  obey  the  instructions  of  a  party  in  executing  tji./a.,  if  h« 
see  it  will  produce  a  great  sBcri6be  of  property  ;  hut  should  , 

rather  postpone  the  sale :  T.  As  to  the  lime,  place,  and  man- 
ner of  the  sale,  he  is  rested  with  a  sound  discretion.  On  the  fiuM4;taa,  •• 
whole,  the  sale  was  most  oppressively  conducted,  (said  one  °'^20i°au'aw. 
the  Judges.)  Specie  alone,  was  demandedof  the  debtor,lime 
to  send  three  miles  for  the  money,  refused  to  Neilson,  a  man 
worth  twenty  or  thirty  times  the  amount  of  the  execution. 
His  personal  property  not  in  his  house,  worth  from  $1200  to 
^000,  sold  for  $30Q,  and  the  officer  proceeding  forthwith 
into  the  house  lo  sell  the  furniture,  and  all  this  to  comf>el  N. 
to  assume  to  pay  his  son's  debt  to  McDonald.  The  appellants, 
who  combined  tegether  in  the  aflftir,  were  the  principal  pur- 
chasers at  the  officer^ii  sale,  10  rendered  it' voidt  then  giving' 


708  EQUITY  SYSTEM. 

Vol.  VIL  up  the  goods  so  purchased,  was  no  consideration  for  the  bond 
Ch.  225.  and  mortgage,  as  the  giving  up  might  have  been,  if  the  sale 
Art.  7.     bad  been  legal  and  Talid.    Savage,  C.  J.  difiered ;  be  doubted 
Con.      the  combination.     Though  he  thought  McD.  and  the  officer 
conducted  oppressively,  he  excused  them.    The  officer,  be- 
cause though  mistaken,  he  thought  he  was  bound  to  obey  Mc- 
Donald's instructions  ;  aod  McDonald,  because,  in  the  opinion 
of  the  chief  justice,  he  was  provoked  to  do  what  be  did,  by 
Neilson's  conduct  in  his  son's  affiiirs.     And  on  the  whole,  be 
held,  there  was  a  sufficient  consideration  for  the  bond  and 
mortgage.     This  consisted  mainly  in  large  demands,  such  as 
they  were,  McDonald  released  to  Neilson  and  his  son,  when 
he  took  the  bondl  and  mortgage.    Eleven  senators,  with  Wood- 
worth  and  Sutherland,  justices,  were  for  reversing  the  chan- 
cellor's decree,  but  in  part.     Sixteen  senators,  with  the  chief 
justice,  were  for  reversing  it  into  toto.     All  the  judges  who 
expressed  opinions,  agreed  in  the  principles  above  stated ;  but 
differed  in  applying  them,  and,  as  is  often  the  case,  when  there 
are  numerous  facts  in  a  case,  and  grounds  of  inteodmenty  some 
rely  most  on  one  part,  some  on  another. 
Art.  13.         ^  '•  North  Carolina.     A  citizen  is  not  sent  out  of  the 
Con.  State  to  seek  redress  at  law.     As  where  A,  by  will   made  in 

N.  C,  appointed  four  executors ;  two  of  them  in  Tennessee, 
and  devised  certain  lands  in  Tennessee  to  his  nephews  and 
nieces,  directing  his  executors,  previous  to  a  division  of  these 
lands  among  them,  to  raise  from  them  money  enough  to  pay 
all  his  debts ;  and  to  sell  the  rest,  and  the  proceeds  he  be- 
queathed to  the  ph.  On  a  bill  filed  against  the  executors  and 
devisees,  showing  the  acting  executors  in  N.  Carolina  had  ap- 
plied a  portion  of  the  pit's,  residue  to  pay  the  testator's  debts, 
and  praying  the  lands  charged  might  be  sold,  and  she  reim- 
bursed. Held,  that  as  the  lands  were  without  the  limits  of  N. 
Blount  •.  Carolina,  no  decree  could  be  made  by  a  court  of  chancery  in 
Hiuilhi  305  ^'  Carolina,  against  the  acting  executors  in  N.  Carolina,  to 
t  Murph.  m,  ^f ')  ***®s®  lands.  A,  citizen  of  Virginia,  sold  a  horse  to  B,  a 
B«Uv.BttiMn!  citizen  of  N.  Carolina,  and  made  a  false  and  fraudulent  rep- 
resentation of  his  pedigree.  B  gave  his  bond  for  the  price, 
and  was  sued  on  it,  and  judgment  against  him.  He  filed  his 
bill,  charging  fraud,  and  praying  for  an  injunction  ;  granted. 
A  demurred  to  the  bill,  and  showed  for  cause,  that  it  appeared 
from  the  ph's.  own  showing,  he  bad  relief  at  law.  The  de- 
murrer was  overruled  on  two  grounds  :  1.  A  resides  in  anoth- 
er State,  and  B  ought  not  to  be  sent  beyond  the  jurisdiction 
of  the  courts  of  his. own  State,  to  seek  relief:  2.  It  being  a 
case  of  fraud,  a  court  of  equity  will  take  cognizance  of  it,  and 
at  once  save  the  pit.  from  an  equitous  recovery  at  law. 
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The  statute  43  Eliz.  cb.  4,  is  in  force  in  N.  Carolina,  and  Vol.  Vll. 
the  court  of  equity,  by  virtue  of  it,  has  jurisdiction  of  all  Ch.  225. 
charities.     Griffith  v.  Graham,  1  Ruff.  47.  ^rt.  13. 

The  rule  that  equity  interferes  by  ne  exeaty  only  in  cases  of       Con. 
equitable  demands,  applies  where  moneys  not  property^  is  the    v^-v-^.^ 
subject  of  controversy.     Edward  v.  Massey,  1  Hawks,  359. 

A  court  of  equity  has  no  jurisdiction  of  a  widow's  claim  tOj^^^^  j^^ 
a  distributive  share,  there  being  no  charge  of /rauc?  against  i  Murpb,  96. ' 
the  executor  :  2.  Equity  will  not  interfere,  where  a  court  of 
law  can  give  complete  redress.  1  Hay w.  233^367 ;  other 
cases ;  2  Murpb.  207  ;  1  Car.  Law  R.  362  ;  2  do.  466. 
Though  these  decisions  were  made  in  N.  Carolina,  it  is  be- 
lieved they  are  such  as  are  made  in  the  other  States  in  similar 
cases. 

%  2.  Kentucky.  The  power  of  chancery  over  infants,  andSLiitar. 
their  estates,  is  QtAy  judicial.  Hence  on  applications  in  their 
behalf,  the  court  does  not  give  an  opinion  as  to  the  legality  or 
propriety  of  contemplated  acts :  2.  Its  opinion  thereon  for 
advice,  is  not  a  decree,  and  therefore  no  appeal  or  writ  of  er- 
ror lies. 

A  bill  in  equity  lies  to  quiet  the  possession  of  real  estate,  if  j|,^*^  ^^'^ 
the  pit.  has  title,  without  having  had  his  title  previously  tried  o.'crmy?' 
in  a  suit  at  law. 

Though  chancery  has  no  jurisdiction  to  liquidate  damages,  i  Litt.  218. 
for  a  defect  in  personal  property  sold,  and  then  set  off  the 
damages  against  the  price,  yet  if  the  parties  agree  the  amount 
and  that  this  be  discounted   against  so  much  of  the  price, 
equity  may  enforce  the  set-off. 

Chancery  has  jurisdiction  in  favor  of  the  party  injured  by  the  i  Litt.  126, 
loss  of  an  article  of  agreement,  in  which  are  mutual  covenants.  S^''^^  ^* 

Chancery  has  no  jurisdiction  to  compensate  a  vendee,  evict- 1  uwik,  467 
ed  by  title  paramount,  nor  to  interfere  in  the  sale  of  slaves  on  Lawless  o. 
execution,  unless  some  facts  show  there  is  not  an  adequate  i^^j"^  286—. 
remedy  at  law.     Chancery  has  jurisdiction  to  relieve  against  i  Mai^.  see. 
fraudulent  devisees. 

Chancery  and  law  have  concurrent  jurisdiction  in  making  s  Marsh, 
partition  among  tenants  in  common. 

Chancery  has  no  jurisdiction  where  the  case  respects  per-  ^  ^^^^*  ^^^ 
sonal  chattels  and  sounds  merely  in  damages,  which  are  prop- 
erly assessed  by  a  jury,  but  has  jurisdiction,  where  Vi  fraud 
has  been  committed  in  selling  it,  to  vacate  the  contract  in 
toto  ;  but  not  when  the  injured  party  claims  only  a  ratable 
deduction  as  then  the  remedy  is  at  law,  and  the  deduction  in 
the  jury's  discretion. 

Chancery  will   exercise  jurisdiction   when   that   and   law  8  Bibb,  248, 
courts  have  concurrent  jurisdiction,  though  tlie  defence  may  ^^y**  ^^' 


710  ^Un^  SY^fihi. 

VdL.  VII.  be  made  at  law.     The  par^  may  elect '  hh  cOurt  1o  sdeb 
Oh.  236:  case.    2  Bibb,  4. 

Jbi.  IS.        A  plt.y  though  he  has  an  action  at  law  for  bl'eaiidi  of '  eovv^ 
Cm.      nant,  may  elect  to  resort  to  equity  for  tprnfic  perfarmtnce, 
N^K/^td*    and  may  pray  for  this;  or  that  the  contract  be  dissblired:'  Mills' 
V.  Metcalfi  1  'Marsh,  4f  7. 
1  Bfanh.  466.      Even  in  cases  of  discovery  chaneery  ¥^11  not '  eidsreise 

jurisdiction  in  which  there  is  matter  proper  for'a  jary: 
wuuuMv.         ^3.  Teimettee.  Equity  has  110  jurisdicclbnwhei^tbb' party 
T^nn.  Rep.     ^^^  ^  plain,  adequate,  and  unembairnissed'' relief  at  laW-;  bat' 
SIS.  alone  has  jurisdiction  where  a*  bond  is  lost.'    Ot^ewholutt' 

p  ass'  Barry  '^^  ^^^  equity  on  his  side,  prevaitiin  equity  agafai6t  him  who 
v.Deiotch.  has  equity  only.  \i  seems,  if  ov  the  face  of  the  proceedings; 
uIS% T ^^' ^^"^  ^^^^  parties  are  citizens  of  anothm'  State,  and  thecM^ 
R.71.    ^^*  ^^^  ™ade  in  that  State,  equity  has  not  jurisdictibii. 

Cooke's  Ri  3d.  After  a  fairtrial  atla#equity  cantXtt  rdeire: 

AnnitroDgv.       It  seems  the  strict  English  rul^'  as'  tOT6lief,''wliiBr6'a'paRy' 

n^nTvliu    "^'Sb^  '^^^^  defended  himself  at  law;  is  not' ap|>1ieabib  to  th^ 

'    law  proceedings  in  Tennessee.    In  Tehtiesiree't&b'  conrtsof 

4  do.  7.        .  equity  depart  from   the  Engliek  nJe,  and  relieve   a  deiL, 

though  he  has  had  a  gbod  defence- at laW,  but  by  86ittls  roiih 

take  of  his  connsel  his  pleadings  failed*  to'  bKog^tb^'niaCter  t>f 

defence  properly  forward. 

wiaMMi  v.\    The  cbarts' of  equity  of  one*  State  in«n|r1yybffi'M^ 

Ha^sfs      >^^^  agAinst  the  judgment  of'  ahotber  State;  whe£  it  is  not 

attempted  to  be  enforced  in  the  former  State. 
Glasgow  o.  So  equity  in  one  State  .may  examine  a  decree'  in  equity  of 

Cook?^464.     another  State,  and  relieve,  if  it  appears  the  deft,  bad  not-pro- 
per notice,  or  had  not  justice  done  him.   Equity  in  Tennessee 
8  Hayw.  sls^goes  on  the  ground  that  a  judgment  in  another  State  may  be 
ai6.  relieved  against  as  a  judgment  in  Tennessee  may  be,  and  by 

a  Tennessee  court. 
Cooke,  828.         Equity  has  no  jurisdiction  of  a  debtor's  property,'  fraudu- 
lently conv^eyed  away,  against  the  possessor,  until  a  judgment 
at  law  has  been  obtained  against  the  debtor. 
4  Hayw.  884.       Chancery  does  not  exercise  jurisdiction  to  decree  an  ac- 
count of  timber  cut  on  land,  before  the  pit.  has  established 
his  title  to  it  at  laW. 
1  Tenn.  Rep.       According  to  the  practice  in  Tennessee  a  bill  taketi  pro 
p.  88.  confesso  is  considered  as  being  true,  as  to  all  matters  of  fact : 

Where  so  the  pit.  is  not  held  to  prove  the  contract  as  stated  in 
his  bill. 

it  may  be  observed,  chancery  in'  Tennessee',  a?  in  North 
Carolina  and  Kentucky,  as  in  some  other  States,  departs  from 
the  English  system  of  equity  in  some  cases,  but'  generally  ad- 
heres to  it.     These  departures  arl^  often  prodticed  by  State 
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^a^v^e^,  e3peciall7  in  Kentucky  ;  but  it  is  clear  all  the  State  VoL.VlI. 
icbancery  courts  use  .prjipcipaUyJE4igIi3h  chancery , and  equity  Cli.  ^25. 
auiboritiQS. 


CHAPTER  CCXXyi. 

PLEADINS  IN  EQUITY. 


.^  2  coft.  ,Apd  the  bill  noust  clearly  state,  the  persons  who  Art.  2. 
..Bjre  defts.  by  praying  pxocess  against  them,  or  by  a  distinct  alie-    C(m. 
gation  designating  the  persons,  impleaded  as  defts.    On  this i  Hop.  Ch.  R. 
Qoaission  there. was  a  demurrer  to  the  bill;  t)iQ$e  only  are*^*^"*^' 
..defts.  against  whom  prpcess  is  prayed. 

^  7  con.  Chancery  can  aid  a  judgment  and  p^^ecution  cre- 
ditor, to  disoQver  and  reach  property  of  the  debtor,  in  whose- 
soever h'aq^s  it.bas  beeo  plaped,  out  of  the  reach  of  an  execu- 
i  tion  at  law.     Hodden  v.  Spader,  on  appeal,  20  Johns.  R.  554. 
.And  it  matters  not  whether  the  property  be  cAo#e«  in  action^  20  Johns.  R. 
man^lf,  or  ^ockj  for  the  qpurt  can  compel  the  debtor  or  his  trus-  JM  ;  6  JoJ"". 
tee  to  pay  it  over  to  the  creditor,  and  can  direct  the  traijsfer  and  gpider  v.  Dt- 
sale  of  the,  stock,  for  the.  b^ri^fi;  of  the  creditors.  v&. 

An  answer  to  a  bill  of  dwovery  i^  evid^ce  for  the  deft,  till  ,^  , ,      « 
..disproved.     A  bill.i^eeking  difcqvmi  vrnd  relief  on  a  lost  paper,  524, p^ns'i,. 
must  be  supported  by   auldavit.     Cooke,  36,  the  pit's,  bill  ofWilsoD;  2 
discovery  OMght  lOrbe  dismissed  where  the  deft,  depies  the  allega-  IS?**®****  ^* 
tions  m  It. 

§  10  con..  An  aipeoded  bill  takes  date  from  the  filing,  and  if 3  Htyw. 
that  be  after  a  cross  bill,  that  must  b^  first  answered  ;  and.  Per- f^®**"-)  ^^• 
kins  v^  Hays,  CoQ|^e,.189,  the  court  will  p^irmit  amendments  of 
a  bill  in  equity,  at  any  stage  of  the  cause,  even  after  argued,  if 
it  appears  justice  cannot  Jbe  fully  done  without  it. 
§  14.  A  person  having  2^  common  right  against  many  other  iJacob  &  w. 

Eersons,  may  file  a  bill  against  some  of  them,  and,  if  the  right  ^^' 
e  fairly  established,  the  court  will  carry  the  decree  into  execu- 
tion against  other  persons  not  partiies  to  the  suit. 

But  one  having  nO:  interest  is  not  to  be  made  a  party,  though  ^Johns.  Ch. 
once  interested  ;  as  where  the  mortgagee,   even  in  possession,  ney^t^Vic   ^ 
absolutely  assigns  all  his  interest  and  estate,  he  need  not  be  a  Kinney, 
party,  either  to  a  bill  for  foreclosure  and  sfale,  or  to  redeem. 
As  the  assignee  stands  in  his  place,  he  noay  be  decreed  to 
convey. 

The  deft,  was  a  trustee  for  bipiseif  and  other  creditors  of  the  Mumfoni  v. 
assigno;:s  who^sigped  the<  deed.    Held,  after  the  lapse  of  twenty  Murray,  6 
years,  ithe  deft,  could  not  object  on  a  bill  to  account  that  the^^**^*  ^^* 
other  ce^^ui  ^ /ru^tf  were  not  mad^  parties. 

The  pits,  may,  file  a  bill  agaifist  several  persons  as  to  matters  Brincberoff  v. 
orthejsame  natjujre,  .forming  a  connected  series  of  acts  all  in-jj^^°(^^  j^ 

189.   ' 
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Vol.  VII.  tended  to  injure  the  pits,  and  defraud  them,  and  in  which  dx 

Cu.  336.  defts.  were  more  or  less  concerned,  though  not  jointly,  in  each 

Jlri.  3.     ^ct.     Where  the  tenant  in  fee  dies,  his  heirs  must  be  parties. 

Con.       ^  judgment  is  a  lien  on  several  pieces  of  land  owned  by  several 

^^^^.^.^^    persons.     One  pays  it ;  all  the  persons  interested  in  the  land, 

6  Johns.  Ch.    ^^ound  by  the  judgment,  must  be  made  parties,  before  cootribu- 

R.  896.  tion  will  be  decreed  or  enforced  against  them.     If  A  contract  to 

convey  land  to  B,  and  on  his  bill  for  specific  performance,  A*s 

administrators  assign  the  land  to  B,  A's  heirs  must  be  parties. 

Parties  having  one  interest  to  be  joined^  ^.  Fellows  im- 
pleaded with  three  others,  defts.,  below,  appts.  v.  A.  Fellows, 
administratrix,  and  J.  Fellows,  admr.  of  E.  Fellows,  deceased. 
Appeal  from  chancery  to  the  court  of  errors.  The  bill  charged 
that  the  several  defts.  combined  among  themselves,  and  with  the 
debtor  of  the  complainants,  against  whom  they  obtained  decrees 
for  their  debts,  to  defraud  them,  by  taking  conveyaaces  to  each 
in  separate  parcels,  of  all  his  estate,  without  consideration  ;  and 
intending  to  avoid  execution  on  the  decree ;  that  they  so  re- 
ceived such  conveyances,  which  property  they  held  for  him,  or 
for  their  own  use.  To  this  bill  one  of  the  dell's,  answered,  de- 
nving  the  combination  between  himself  and  the  other  aevenl 
alienees  of  the  debtor's  property,  and  demurred  to  the  rest  of  the 
bill,  because  it  was  for  several  distinct  matters  and  causes;  in 
many  of  which  the  deft,  so  answeringand  demurring,  was  sot 
interested  or  concerned.  Held,  1.  The  defts.  were  properly 
joined,  and  demurrer  overruled  :  2.  So  held,  because  there  was 
one  connected  interest  centering  in  the  point  in  issue,  in  the 
cause,  or  one  common  point  of  litigation,  as  that  the  joinder 
tended  to  prevent  multiplicity  of  suits  :  3.  An  administrator  who 
purchases  land  on  a  judgment  or  decree  in  favour  of  his  intes- 
tate, holds  it  as  a  trustee,  and  may  be  compelled  to  account  for 
the  land  itself,  to  his  cestui  que  trust, 

§  22.  A  court  of  chancery  has  jurisdiction  in  all  cases  where 
a  discovery  appears  to  be  necessary,  and  the  pit.  has  a  right  to 
demand  it.  Pryor  v.  Adams,  1  Call,  382.  If  it  appear  not 
necessary  in  the  bill  itself,  the  deft.,  may  demur  to  it.  id.  2 
Hen.  &L  M.  8.  But  it  lies  only  in  cases  where  the  pit's,  right 
cannot  be  established  without  the  discovery  sought  for.  Bass 
Art.  6.       *•  Bass,  4  Hen.  &t  M.  478. 

Con.  §  2^  ^^^*  Chancery  has  jurisdiction  if  the  amount  in  con- 

1  Hop.  Ch.  R.  troversy  £10  Stirling,  p.  119,  has  not,  if  the  interest  in  ques- 
^^^'  tion  be  but  $35,  though  the  principal  in  the  mortgage  sought  to 

be  foreclosed  be  $500 ;  not  appearing,  the  court  will  order  the 
principal  to  be  paid  ;  that  not  being  due  or  payable,  £10  stir- 
ling  is  the  rule  in  England,  with  the  exceptions  of  cases  of  fraud, 
rights  to  be  established,  and  very  difficult  cases. 

Held,  1 .  All  questions  as  to  the  possession  and  forfeiture  of 
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charter  rights,  are  exclusively  at  law.  pp.  365-368,  chancery  Vol.  VII. 
hsis  no  jurisdiction  to  restrain  a  deft,  in  a  suit  at  law,  after  ver-  Ch.  226.  • 
diet  against  him,  and  before  judgment,  from  alienating  his  pro-    jirt.  5. 
perty>  though  he  means  to  defeat  the  judgment.     His  intention        Con. 
to  convert  his  property  into  money,  comes  not  within  the  laws  as     v^-s,^-.^ 
to  fraudulent  conveyances.      Verdict,  $9000  for  crim.  con.  i  Hop.  Ch.  R. 
The  attempt  was  to  raise  a  lien  on  the  deft's.  estate,  not  known  !?*"*^*  ^*" 
HI  law.     See  2  John.  Ch.  R.  144.  ra™f Smkof 

§  30  COM.  The  court,  f Mass.)  has  power  to  decree  speci6c  NUgwt. 
performance  of  a  bond,  with  a  penalty  conditioned  for  the  con-^  Pl<*-  !-*• 
▼eyance  of  land  :  2.  If  to  the  obligee  or  his  appointee,  it  may  toSt^^al. 
be  assigned  after  forfeiture,  and  the  assignee  may  have  specific 
performance :  3.  Nor  can  the  obligors  question  the  assignment, 
for  want  of  consideration. 

§  19  con.  Limitations,  at  law,  how  adopted  in  equity.     10    jj^f^  5, 
Wheat.    152-181,    Elmendorf,   appt.   v.   Taylor   and   others-      Qon. 
Appeal  from  the  circuit  court  in  Kentucky.     Held,  though  the 
acts  of  limitations  do  not,  in  terms,  apply  in  courts  of  equity, 
yet  by  analogy,  the  time  which  bars  ejectment,  &c.  at  law,  will 
bar  relref  in  equity,  as  an  adverse  possession  of  twenty  years. 

§  21.  Bill  for  an  account  and  discovery,  as  to  goods  jointly  Abt.  7. 
purchased  by  the  parties,  and  sold,  and  payment  received  by    Con^ 
Murry  k  al.     Plea,  the  statute  of  limitations,  &c. :   overruled Murry  fc^ 
because  a  trust  case;  and  the  defts.  were  ordered  to  put  in  a  aiis.resp'dte! 
full  and  complete  answer.     Decided  he  will  not  be  allowed  to  4  Cowo,  617~ 
repeat  in  his  second  answer  the  same  matter  contained  in  his***' 
overruled  plea,  though,  he  add  matter  in  his  second  answer  suf- 
ficient to  sustain  the  defence  on  the  statute :  but  he  must  put  in 
a  full  and  perfect  answer.    However,  the  decisions  in  chancery 
were  confirmed  in  the  court  of  enx)rs,  by  two  judges,  and  a  ma- 
jority of  senators.    Savage,  C.  J.,  and  three  senators,  for  revers- 
ing.    He  made  three  questions:  1.  The  plea  being  overruled, 
could  the  appellants  *  insist  on  the  same  nuttter  by  way  of  answer^ ' 
2;  If  they  answer  at  all,  were  they  bound  to  answer  fully  ?  and 
3.  Does  the  answer  contain  matter  which  bars  the  relief  sought  ? 
and  answers,  pages  636  to  644,  1 .  Could  so  insist  on  the  same 
matter,  &w;. :  2.  May  answer  in  part :  3.  And  mainly,  *  the  an- 
swer under  consideration  contains  a  complete  defence  to  the 
complaint  of  the  respondents.'    Were  not  his  the  better  opinions? 

^  3  con.   Where  a  netv  hearing  on  a  supplementary  bill.     A  Art.  9. 
sues  B,  and  they  are  at  issue,  and  proofs  taken,  and  afterwards.    Con. 
by  such  bill  C  was  made  deft.     The  cause  was  heard  without  Hop.  Ch.  R. 
any  further  proof,  and  a  decree  made  against  both  B  and  C.  576— «79. 
This  decree  was  reversed  in  the  court  of  errors,  and  the  cause 
remitted  to  the  court  of  chancery.     Here  the  cause  was  rein- 
stated and  opened  to  proof  between  the  pit.,  and  C,  the  new 
deft.     When  the  court  of  errors  remitted  the  cause,  it  gave 

VOTi.    IX.  90 
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Vol.  VII.  no  direcfion  as  to  what  after  proceedings  should  take  place.    See 
Ch.  226.  4  Cowen's  R.  667. 
wirt,  9.         Supplemental  bill  in  case  of  a  mortgage.    Appeal  from  the 
Con.       court  of  chancery  to  the  court  of  errors.     Jan.  4,    1816,  one 
v^^.^..^/    Cook  mortgaged  the  estate  to  Hopkins.     Feb.   13,    1816^  Mc 
HopUMim-    Lfarin  recovei%  judgment  against  Cook  for  ^122  8  cts.,  and 
pleaded  with    sued  out  a  fi  fa^  and  bought  the  estate  at  auclioo  tbereon,  fix* 
SlJC^Mc    i^^^  ^  ^^5-»  ^"^  ^^^  ^  sheriff's  deed  July  8,  1816,     April  1, 
Liriol  retp't.    1818,  she  filed  her  bill  against  Carpenter,  to  redeem,  stating 
4  Cowen,  687- said,  facts,  and  further,  that  this  mortgage  had  been  paid  to  Hop- 
^^'  kins;   that  Jan.  2,  1817,  Hopkins  assigned  the  mortgage  Ui 

Carpenter,  after  it  was  paid,  and  he  had  nodce  thereol ;  tine 
on  this  ground,  the  respondent  recovered  in  ejectment  against 
Carpenter.  The  bill  then  sought  a  discovery  by  special  inter- 
rogatory, whether  the  mortgage  had  been  paid :  prayed  a  sub- 
poena against  Carpenter  alone,  and  alleged,  he  bad  advertised 
to  sell  the  estate  under  a  power  in  the  mortgage,  and  prayed  an 
injunction  against  the  sale,  and  general  relief.  Assignee  an- 
swered ;  and  on  hearing,  it  was  discovered,  the  assignment  wis 
conditional,  and  for  breach  thereof  since  the  bill  was  filed,  the 
mortgage  had  been  delivered  to  Hopkins;  thereon,  he  was  made 
a  party  by  supplemental  bill ;  on  which  he  answered  both  biib 
at  large,  denying  payment  of  the  mortgage ;  to  which  the  ph. 
put  in  a  general  replication,  and  brought  the  cause  to  a  hearing 
without  taking  any  proofs,  as  between  her  and  the  mortgagee. 
Held,  1.  The  facts  stated  in  bis  answer  must  be  taken,  on  the 
hearing,  as  true :  2.  That  he  was  not  affected  by  the  proof 
taken  between  her  and  Carpenter,  but  should  have  been  allowed 
to  prove  the  truth  of  Jiis  answer :  3.  He  was  not  concluded  by 
the  recovery  in  ejecUnent :  4.  The  supplemental  bill  being  of 
the  nature  of  an  original  bill,  entitled  him  to  a  new  defence. 
1  Hop.  Cb.  R.  ^'^^  ^f  interpleader:  complainant  being  assessed  for  the 
272—274,  the  same  personal  estate  in  two  counties.  Held,  that  a  bill  of  in- 
Ebbette^°d  ^®'"P'®*^®^  against  the  two  collectors  is  proper;  and  the  pit.  having 
Welsh.  P3*^  '"^o  court  the  amount  of  the  highest  tax,  he  was  dismissed, 

with  costs  from  the  fund,  after  botli  defts.  had  answered,  admit- 
ting the  complainant's  allegations.  The  pit.  moved  the  tax  day, 
June  5,  1823,  the  highest  tax  was  $142  on  $35,000;  his  per- 
sonal estate,  as  estimated  in  Duchess  county :  $126  on  $20,000, 
as  estimated  in  the  city  of  New  York  :  the  pit.  offered  to  pay 
either,  and  to  bring  the  money  into  court,  and  prayed  the  two 
collectors  might  interplead,  &c.  On  filing  the  pit's,  bill,  an  in- 
8  Wheat  268-J""^^'°"  issued  to  restrain  both  collectors  from  collecting  the 
298.  taxes.     Another  such  bill ;  four  parties  claimed  one  thing. 

4  Pick.  139—  Bill  of  revivor.  A  bill  in  equity  to  redeem  mortgaged 
142.  Putnam  premises,  is  abated  by  the  death  of  the  complainant,  his  heirs 
nam.* ''       "    "^^X  ^^new  by  this  bill. 
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^4  con.  Interpleader.  Manksheld  asumof  money,and  Atkin-  Vol.  VII. 
son  and  Holroyd,  each  claimed  it.     Manks  filed  his  bill  of  inter*  Ch.  226. 
pleader :  many  points  were  decided  ;   but  in  the  main,  the  pro-     Jtrt,  9. 
ceedings  in  principle  were  as  in  Thompson  v.  Ebbets  b  al.,  above.       Ctm. 
The  principal  question  argued  and  decided,  was,  if  the  bill  of 
Manks  was  properly  filed ;  decided  it  was,  and  he  had  his  costs.  Atkinson 
The  '  matters  of  the  allegations  in  every  bill  of  interpleader  are,  1 .  !]fP*V  *^r, 
That  two  or  more  persons  have  preferred  a  claim  against  the  Holroyd, 
complainant :   2.  That  they  claim  the  same  thing  :  3.  That  the  respMt*.',  1 
complainant  has  no  beneficial  interest  in  the  thing  claimed  ;  and  ^7^^^^^ 
4.  That  he  cannot  determine  without  hazard  to  himself,  to  which 
of  the  defts.  the  thing  of  right  belongs.' 

Among  the  very  numerous  points  stated  in  this  case,  by  the 
reporter,  the  following,  relating  to  the  bill  of  interpleaderj  may 
be  selected  to  some  advantage.  1 .  The  complainant  was  in- 
terested, in  no  decree  in  the  case,  but  that  which  directed  his 
bill  to  be  filed  :  2.  This  was  final  on  the  statute  1  R.  L.  134, 
s.  90,  so  an  appeal  lay  :  3.  It  must  appear  that  he  cannot  de- 
termine the  right  without  hazard  to  himself:  4.  He  must  make 
affidavit  that  he  does  not  collude  with  either  party :  5.  He  must 
bring  the  money  or  thing  claimed  into  court :  6.  As  ^o  him  the 
amount  or  origin  of  the  thing  is  not  an  object  of  inquiry,  but  in 
reference  to  fraud  or  collusions  on  his  part :  7.  But  may  be 
material  as  between  the  interpleaders :  8.  If  a  bill  of  interpleader 
be  properly  filed,  the  complainant  is  entitled  to  his  costs,  to  be 
alk>wed  out  of  the 'fund  in  court. 

§  7.   Chancellor's  interest,  fyc.     A  biltcf  review  will  not  be  Art.  11. 
sustained  on  the  ground  the  chancellor  who  made  the  decree,    Con. 
was  interested  in  the  stock  of  the  complainant's  corporation,  if  i  Hop.  Ch.  R. 
the  decree  was  by  consent,  or  merely  formal,  so  that  he  did  not  '®^- 
personally  exercise  his  judgment  in  it :  2.  Nor  will  it  be  sus- 
tained for  newly  discovered  matter  of  error  in  the  proceedings, 
which  the  party,  with  ordinary  diligence^  might  have  before 
discovered :    3.    Nor   unless  the   complaihant   shows   himself 
aggrieved  by  tlie  decree.     This  was  before  C.  J.  Savage :  the 
chancellor  was  a  stockholder  in  the  Albany  Insurance  Company, 
and  had  declined  to  hear  the  cause.    4.  A  bill  oiretnew  is  in  the  pp.  i-6,  and 
nature  of  a  writ  of  error,  and  lies  to  reverse  a  decree :   lies  butl02-l06.     , 
in  two  cases :  1 .  For  error  in  law,  appearing  in  the  decree  it- 
self: 2.  On  discovery  of  new  matter  of  fact,  material  to  the 
subject  matter  of  the  decree. 

§  8.  How  limited  as  to  time.  Though  bills  of  review  are  lo  Whea*.  146 
not  strictly  within  the  statute  of  limitation,  the  courts  of  equity— 15?. 
will  adopt  the  analogy  of  the  st?\tute  in  prescribing  the  time  in 
which  they  shall  be  brought :  2.  Appeals  in  equity  causes  being 
limited  by  the  judiciary  act  of  1789,  ch.  20,  s.  22,  &£c.,  to  five 
years  ^fter  the  decree:  hence,  this  period  is  applied  to  bills  of 
review. 
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Vol.  Vll.       §  9  con,   10  Wheat.  502-505,  Ealmym's  Case.    An  appeal 
Ch.  226.   only  on  a  final  decree. 

Art.  12.         ^  21.  A  decree  must  be  supported  by  the  allegations  of  the 

Con.        parties,  as  well  as  by  the  proofs  in  the  cause,  and  cannot  be 

v^rv-^    founded  on  a  fact  not  put  in  issue  by  the  pleadings.    10  Wheat 

181-192,  Banks  v.  Carneal. 

7  Johns.  Cb.        <^  22.  Decree  of  dismissal  of  one  bill,  to  be  a  bar  to  another, 

^'  '*  must  be  on  the  same  point  or  matter,  and  the  new  bill  must  be 

between  the  same  parties  or  their  representatives. 
Ar^.  13.  ^1  con.  Injunctions  issued  to  restrain  :  1.  A  purchaser  got  into 

Con.  possession  before  he  paid  the  purchase  money  from  cutting  tiro- 

p.  167 ;  Vcs.    her :  2  The  heir  in  the  case  of  an  executor's  devise,  till  the  contin- 
^en  122-  1  S^^^Y  takes  place,  on  which  the  devised  estate  was  to  vest :  3.  A 
Dick/2]o/      Tenant  for  life,  without  impeachment  for  waste,  when  he  com- 
mits waste  in  a  manner  malicious^  ^fidj  wanion^  exiravamnty 
fyc.y  Eden,  127,  and  cases  cited,  and  pp.  128,  129:  4.  Such 
a  tenant  wasting  trees  planted  for  ornament,  Eden,  130,  131, 
and  cases  cited:    5.  Tenant  for  life,  impeachable  for  waste, 
where  it  is  by  collusion  with  the  tenant  in  possession.     Hence, 
an  injunction  was  granted  where  A  was  tenant   for  life,  re- 
mainder to  B  for  life  without  impeachment  of  waste^  and  B,  by 
D^*k'209'  ^  A's  leave,  entered  and  cut  timber:  the  same  law  if  tenant  for 
life,  and  the  remainderman  in  fee,  subject  to  contingent  estates, 
id.  fell  timber  in  collusion. 

So  chancery  enjoins  in  matters  of  trespass,  where  irreparable 
7  Yes.  308, 15,  damages  must  be  the  consequence,  as  the  ruin  of  the  property, 
]^  ^^^»  as  of  a  mine,  and  where  it  is  a  species  of  trade ;  but  not  where 
pp,  1^  141  ^^^  P'^'^  ^'^'^  '^  denied  by  the  answer.  So  chancery  issues  an 
148;  is' Vet!  injunction  to  prevent  waste  in  a  breach  of  covenant  to  manage  a 
.356.  fQrm  jQ  a  husbandmanlike  manner. 

Of  special  injunctions  and  interlocutory  orders  in'the  nature 
of  injunctions  :  1.  To  restrain  the  sale  of  an  estate,  Eden, 
209  :  2.  Conveyance  of  legal  estate,  p.  210  :  purchasers  not 
to  pay  purchase  money,  id. :  one  to  negotiate  a  bill  of  exchange, 
id.:  the  transfer  of  stock,  p.  211  :  husband's  assigning  wife's 
equitable  property,  p.  212 :  selling  her  term  after  a  divorce, 
o  mensa  ei  thoro,  p.  213:  intercourse  with  a  ward,  id. :  father's 
interfering  with  his  child's  education,  p.  214 :  sailing  of  a  ship, 
id. :  assignees  from  making  dividend  in  removal  of  timber  wrong- 
fully cut,  id.:  executor  wasting  assets,  p.  215:  partner  from 
intermecidling  wiih  partnership  effects,  p.  220 :  from  dissolving 
partnership,  p.  221 :  breach  of  covenant,  id. :  solicitor  from 
acting  for  a  party  in  a  suit,  p.  224  :  a  person  from  publishing 
a  work,  or  carrying  on  a  trade  in  another's  name,  p.  226 :  canal 
diggers  from  proceeding,  with  short  funds,  p.  227  :  numerous 
cases  cited.  Interpleading,  pp.  243  to  248  :  forms  of  ii^unc- 
tions,  pp.  263  to  272. 
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Where  an  injunction  issues  to  enjoin  judgment  at  law,  it  is  Vol.  VII. 
sufficient  to  direct  the  bond  to  be  conditioned  according  to  law;    Ch.  226. 
but  in  all  other  cases^  the  chancellor  must  direct  the  particular  ^f<.  13. 
form  of  the  condition.     Stevenson  v.  Milles,  2  Litt.  312.  Con. 

Ashby  t;.  Pureman,  3  Litt.  6.  If  the  injunction  bond  only 
secures  the  costs  and  damages,  the  sureties  are  not  held  for  the 
payment  of  the  amount  of  the  judgment.  1  Litt.  414. 

A  and  B  entered  into  mutual  and  independent  covenants.  1  Tenn.  Rep. 
A  not  having  performed  on  his  part,  got  judgment  against  B,  on  89,  Hamlin 
his  part.     B  then  filed  his  bill,  charging  A  was  insolvent.    A*^-^"T^- 
perpetual  injunction  was  decreed,  except  as  to  any  surplus  due 
from  B  to  A  on  the  contract,    p.  36.    When  a  judgment  is  en- 
joinedy  obtained  on  a  verdict  procured  by  improper  practices 
with  the  jury,  the  court  of  chancery  will  direct  an  issue  to  as- 
certain the  correctness  of  the  amount  of  the  pit's,  demand. 

<^  12.  The  common  injunction  to  stay  proceedings  at  law,  1  Jacob  ft  W. 
does  not  extend  to  a  distress  for  rent.     One  to  restrain  a  deft.  ^^^ 
from  communicating  certain  receipts  for  medicines,  and  vend- '*• 
ing  tl)em,  was  granted,  on  the  ground  he  had  obtained  a  know- 
ledge of  the  mode  of  preparing  them,  by  a  breach  of  trust. 

<^  1 3.  So  another  in/unction  was  granted  to  restrain  the  per- 1  Jacob  h  W. 
formance  of  a  comedy,  the  copyright  of  which  had  been  sold^^- 
by  the  author,  and  afterwards  assigned  by  writing  to  the  pits, 
though  it  did  not  appear,  whether  the  original  asssignment  was 
in  writing  or  not.    The  court  of  king's  bench  had  decided  that 
the  copyright  cannot  pass,  except  by  writing.     Injunction  was  Power  «. 
granted,  on  producing  an  affidavit  of  that  fact :  no  positive  affi-  2|lJj2**if 
davit  produced,  but  evidence  that  made  it  probable  the  assign-  selw.  7. 
ment  was  in  writing.     The  lord  chancelor  said,  '  I  shall  assume^ 
that  the  title  is  regular,  until  they  show  the  contrary.' 

§  14.  Injunction  granted  to  restrain  payment  by  a  friendly  2Jac^b&W. 
society,  founded  on  erroneous  principles,  tending  to  exhaust  its  ^  j]^^^    ^^ 
funds.     One  to  restrain  the  sailing  of  a  vessel,  containing  goods  p.  349.        * 
sold  to  a  person  who  had  become  insolvent,  but  over  which,  the 
pit.  retained  a  right  of  stoppage  in  transitu^  refused,  because  it 
seems  a  court  of  equity  has  not  Jurisdiction  in  any  case,  to  stop 
goods  in  transitu.     The  chancellor  suggested,  that  there  might 
be  on  board,  a  vast  deal  of  other  property  that  ought  not  to  be 
stopped,  and  said,  ^ic  is  too  much  to  expect  the  court  to  take 
care  of  the  property  of  persons,  who  will  not  take  care  of 
themselves,'  alluding  to  the  pit's,  delivering  his  property  without 
pay  or  security. 

<^  15.  2  Jacob  &  W.  224-226,  held,  an  injunction  is  not 
granted  to  restrain  a  breach  of  covenant  in  articles  of  part- 
nership, which  has  not  been  infringed  for  any  length  of  time, 
where  the  bill  does  not  pray  a  dissolution  of  the  partnership. 
A  deft,  was  committed   for  the  breach  of  an  injunction  after 
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au»  VIL  notice  of  iis  baviog  been  obtained,  though  t)i0  older  lor  Ihe 
.  SS4L  infuaction  hud  not  been  aenred. 
J^.  14i       i  6*  ^^  ^^^  r^ifM-Hfbea  of  right-    le  of  rigltf  in  m 
Cm^       proper  caie,  and  not  diierelioiiargr.    CitiaaM  of  oilier  Stataa 
s^rv^^    and  aKeoa  ara  subject  to  it  while  »  New  Tocky  lac.     Oaaiee- 
iH^Ch. E. ry  determines  the  amonnt  in  whiob  the  deft,  ahdl  fas  held i» 
^'^T^*        baili  and  the  sheriff  must  take  ihe  bond  in  Am  nnouot  dirsel- 
ed,  aa  the  penal  aum.    The  deft,  was  a  citfamo  of  Bokknerau 
Bot  the  amdafit  of  the  debt  most  be  poskive,  if  not  admiiatd 
by  the  answer  of  the  deft.    Hie  oooditkm  of  the  bood  m, 
that  the  deft,  shall  not  depart  from  the  Stole,  witboot  Ito 
leave  of  the  court. 
1  Smuh  hW.     ^7.  One  granted  at  the  suit  of  a  subject  against  an  aSen 
^^  generalljr  residing  and  carrying  on  business  in  wartnersbip  m  a 

foreign  city,  but  temporarily ;  where  tlie  writ  jssnes  on  a  kal-  ^ 
ance  of  accounts,  as  to  goods  consigned  to  him  Utod  pattncr; 
will  not  be  granted  on  account  of  a  Sum  not  ucertained. 
The  court  ever  hears  a  deft,  moving  to  disebargd  hSm,  but  it  is 
enough  there  be  reasonable  grounds  to  thmk  the  ph.  wiD  pie- 
vail  in  his  suit.  Not  discharged  from  arrest,  if  tar  a  debt  of 
the  jame  nature  in  the  foreign  countrT^  there  is  no  arrest, 
where  one  of  the  parties  is  a  native  and  was  resident  where 
the  writ  issues.  Granted  against  an  obligor  in  a  'bond  given 
to  trustees,  at  the  suit  of  a  party  having  a  beneficial  interest 
in  the  money  secured  by  the  bond. 

^  8.  The  affidavit  to   obrain   the   writ   must  be  positive, 

though  it  concern  a  niaUer  of  account^  thai  the  party  is  m- 

debiedf  though  the  pit.  need   not  answer  to  the  exact  sum,  but 

only  according  to  bis  belief  as  to  the  amount ;  and  if  the  deft. 

TImtim  «.       put  in  an  answer  to  the  bill,  though  before  the  time  is  expired 

j^J^STt^  R  ^^^  SYiag  exceptions  to  the  bill,  the  answer  may  be  read  on  a 

iSi.         '    '  motion  to  discharge  the  writ. 

Abt.  15.  ^1  ^n.  In  this  case  in  equity  the  court  referred  an  issue 

Con.  ^o  a  jury.     In  many  cases  issues  are  so  referred  ;  but  it  is  a 

general  rule  in  equity  not  to  direct  an  issue,  unless  there  be 
reasonable  doubt  as  to  the  fact,  and  when  it  depends  on  evi- 
dence, the  effect  of  which  can  be  better  ascertained  by  a  juiy. 
2  Jacob  b  W.  463-503.  Short  v.  Lee,  especially  pages  499-- 
503. 
Edwai^o.  ^13.  The  affidavit  on  which  an  order  of  se^ealraliea  is 

JJ»«*JT»^      awarded,  must  state  positively  the  existence  of  the  facts  on 
^^   '      '    which  the  application  is  grounded,  or  if  only  matter  of  belief 
the  grounds  of  that  belief. 
Art.  16.  ^12.  Where  a  bill  is  brought  to  carry  a  former  decree  in- 

Con,  to  effect,  the  deft,  in  his  answer    may  avail  himself  of  anj 

fraud  in  obtaining  it  which  would  have  availed  him  in  'defeat- 


PLEADINGS  IN  EQUITY.  719 

ing  the  original  bill :  2.  If  a  bill  impeach  a  decree  for  fraud  Vol.  VII^ 
in  the  manner  of  obtainiog  it,  a  general  denial  of  fraud  is  not   Cu*  236«. 
a  sufficient  answer.     The  deft,  must  answer  the  allegation    Jlrt,  16. 
specially,  and  if  he  be  found  guilty  of  the  charge  the  chan-      Can. 
cellor  ought  to  place  the  parties  in  statu  quo  :  3.  Where,  on     s^-v-^^ 
exception  taken,  an  answer  has  been  held   insufficient,  ^bcSS??*!' 
court  cannot,  under  any  circumstances,  compel  the  deft,  to  jj^  87-91. 
answer  instanter,  but  must  in   all  cases,  allow  a  reasonable 
time. 

The  testimony  of  one  witness,  not  aided  by  corroborating  SalliTan  o. 
circumstances,  cannot  avail   against  answer  in  chancery.     By  ^****  ^  ^^*' 
the  Kentucky  statute  of  1809-10,  the  deft,  may  so  form  or2Litt57. 
alter  his  answer  as  to  make  it  answer  the  purpose  of  a  cross 
bill  as  in  the  English  practice.    When  so,  the  ph.  in  the  origi- 
nal bill,  by  discontinuing  his  suit,  does  not  put  the  deft,  out  of 
court,  but  he  may  have  a  decree  on  his  answer  so  substituted* 

^  5.  To  bind  tlie  deft,  by  a  decree^  there  must  be  service  Art.  17. 
of  process,  actual  or  constructive,  or  an  appearance.     Moore    Con. 
V.  Ferron,  3  Marsh.  43,  564. 

^  6.  Where  the  record  shows  an  application  has  been  made 
in  legal  time  to  have  a  decree  against  absent  defts.  set  aside, 
and  does  not  show  that  it  has  been  disposed  of  by  the  inferior  Luier «.  La- 
court,  the  court  of  appeals  will  consider  it  as  still  pending  Her,  2  Lilt, 
there,  and  no  writ  of  error  lies.  *^" 

§  7.  A  court  of  chancery  cannot  inaterially  amend  or  ^'^o' 2  Mtwh.  lo. 
a  decree  at  a  subsequent  term.     A  pit.  cannot  prove  a  decree 
against  one  of  several  defts.,  unless  the  defts.  are  before  tbe 
court;  but  one  deft.,  who  has  answered,  may  have  a  trial  as  chiles  o.  Al- 
to himself  before  tbe  other  defts.  arp  in  court,  and  the  decree  ^  ^  **■■** 
must  be  a  dismissal  nisi. 

§  8.'  If  tbe  main  object  of  a  suit  in  chancery  is  to  obtain  a 
division  of  lands,  a  decree  is  proper  directing  costs  to  be  paid 
equally  by  pit.  and  defts.     Costs  generally,  in  equity,  to  be  1  Litt  82. 
decreed  or  not,  are  within  the  sound   discretion  of  the  chan-  ^^*"  ** 
cellor.  3  Litt.  867. 

§  7  Assistance^  writ  of.  \  This  in  ordinary  cases  is  the  Grst  Art.  18. 
and  only  process  for  giving  possession  of  land  adjudicated  in  Con. 
chancery.  The  complainant  had  purchased  mortgaged  prem- 
ises, under  the  master's  sale,  and  the  deft.,  on  demand,  refus- 
ed to  give  possession  ;  the  petitioner  prayed  for  this  writ  to  the 
sheriff,  &&c.  :  issued,  commanding  him  to  give  possession  to 
the  petitioner. 
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Cb.  SS7.  CHAPTER  CCXXVII. 

""^""^  CAPTUBB8. 

stniMLlM-     ^  4  ^M*  '^^^  Spmish  coAiuli  libelbHit,  against  the  bnjf 
iTVTtoLt  La  Nereyda,  a  public  vessel  of  Spain,  statite  alio  had  hssa 
^^^^9^ '      captured  by  the  privateer  Irresistible,  John  O'Danielj  nHtftw, 
in  violation  of  the  laws  of  the  United  States,  elauned  finr  one 
Francescho  as  a  vessel  captured  under  a  comniission  bm 
Artigas;  and  condemned  as  prise  to  the  captors  in  a  vice  ad* 
mirahy  coorti  in  the  island  of  Margaritta,  v  eoenraia.     HcUt 
1.  Whoever  claims  under  such  a  condemnation  must  slioir 
he  is  a  bona  fide  purchaser,  for  a  valuable  coanderatioo,  on- 
aflbcted  with  any  participation  in  the  violation  olT  our  nentraB* 
ty  by  the  captors :  3.  It  one  claim  Under  aoy  oondenmatioo 
as  prise,  he  must  produce  the  fibel,  or  other,  equiralent  pio- 
ceeding,  under  which  the  condemnation  was  pronooiioed,  as 
well  as  the  sentence  of  condemnation  itself.     Tlio  LiesWMs 
was  built,  owned,  armed,  and  equipped  in  Bakhnore,  goC  a 
commission,  sailed  on  a  cruise,  and  captured  tbe  Nereyda  at 
sea,  in  March,  1818.    The  Nereyda  came  from  Iffargaiftta  to 
Baltimore,  Henry  Childs,  master,  he  and  Danielsy  bodi  ctii-* 
.  sens  of  that  place.    No  libel  was  produced,  .tboogii  ordersd. 
The  court  thought  there  was  no  real  sale  to  Franeesche,  bat 
that  the  Nereyda  remained  with  the  captors.     Order  to  be 
restored  to  the  Spanish  consul,  with  costs  of  suit,  on  three 
grounds :   no  such  sale :  no  libel  produced  :  the   Irresistible 
^    armed,  &c.  in  Baltimore. 

^iT^*^  ^^  ^  ^  ^  ^^^'  ^^P^^V^  made  tpithout  commission  vests  in  lie 
government.  Appeal  from  the  district  court  of  Louisiana 
in  the  case  of  the  Dos  Hermanos.  Held,  seizures* made, 
jure  belli,  by  noncommissioned  captors,  are  made  for  the 
government,  and  no  title  of  prize  can  be  derived  but  from  the 
prize  acts :  2.  They  can  only  proceed  in  the  prize  court  for 
salvage,  the  amount  of  which  is  discretionary,  in  which  the 
appellate  court  will  not  interfere,  but  in  a  clear  case  of  mis- 
take :  3.  An  appeal  under  the  judiciary  act  of  1 789,  ch.  30, 
s.  22,  and  of  1803,  ch.  93,  prayed  for  and  allowed  within 
five  years,  is  valid,  though  the  security  was  not  given  until 
after  the  lapse  of  five  years.  The  prize  acts  respect  only 
commissioned  armed  vessels. 

1Mmoii,34,        ^  37   con.    Captors   arc   liable   for   ordinary    negligence. 

The  George,  jvfay  capture  for  probable  cause ;  and  though  there  be  not 
prima  fade  evidence  to  condemn,  enough  that  circumstances 
.  warrant  a  reasonable  suspicion  of  illegal  conduct ;  but  the 
protection  thus  afibrded  the  captors  may  be  forfeited  by  sob- 
sequent  hiisconduct  or  negligence. 
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Where  a  capture  is  legal  the  subsequent  briuging  into  port  Vol.  VH. 
is  also  legaK  and  no  oaitse  of  damages.    3  Mason,  116.  Ca.  22t. 

^  72  can.  Appeal  firom  the  circuit  court  of  Virginia.  Li- 
bel  filed  by  the  Spanish  consul  in  April,  1817,  against  eighty-?  Wheat 
nioe  bales  of  cochioeal,  bo«  alleged  to  be  piraticaHy  taken  on ^^* 'I^^jL^j^' 
the  high  seas  by  citiaens  of  La  Plata,  ««;.,  fac.  Held,  1.^^* 
The  commissiott  of  a  public  ship  of  a  foreign  nation,  signed 
by  the  proper  authority,  is  conclusive  evidence  of  her  national 
character :  2.  During  the  civil  war  between  Spain  and  her 
colonies,  and  before  we  •  acknowledged  their  independence, 
they  were  viewed  by  as  as  sovereign  states,  and  entitled  as 
far  as  concerned  us  to  the  sovereign  rights  of  war  in  regard  to 
Spain  :  3.  The  exemption  cf  public  foreign  ships,  coming 
into  our  waters,  under  an  express  or  implied  license  from  the 
local  jurisdiction,  does  not  extend  to  their  prize  ships,  or 
goods  captured  in  violation  of  our  neutrality :  4.  To  send 
armed  vessels  or  munitions  of  war  from  a  neutral  country  to 
a  belligerent  port  for  sak  as  articles  of  commerce,  is  unlawful 
only  as  it  subjects  the  property  to  confiscation  on  capture  by 
the  other  befligerent :  5.  No  neutral  state  is  bound  to  prohibit 
the  exportation  of  contraband  articles,  and  the  United  States 
have  not  prohibited  it :  G.  An  augmentation  of  force,  or  tile* 
gal  outfits,  does  not  affect  any  capture  made  after  the  original 
cruise  is  terminated,  for  which  such  augmentation  of  force,  or 
illegal  outfits,  were  made :  7.  But  as  to  captures  made  during 
the  same  cruise,  they  are  infected  with  the  character  of  tort, 
and  the  original  owner  is  entitled  to  restitution  when  the  pro* 
perty  is  brought  into  our  jurisdiction.  This  doctrine  extends 
to  captures  as  well  by  public  as  to  private  armed  ships. 

8.  The  enlistment  of  men  being  proved  (as  at  Baltimore,) 
it  is  incumbent  on  the  claimants  to  prove  they  could  be  lawful* 
ly  enlisted.     Here  '  claimants '  meant  captors. 

9.  The  sixth  article  of  the  Spanirii  treaty  of  1796  only 
provides  for  the  restitution  of  Spanish  ships  captured  toithin 
our  jurisdiction.  The  fourteenth  article  respects  only  priva- 
teers. 

10.  In  the  case  of  a  capture  made  Vfithin  a  neutral  territo* 
rial  jurisdiction^  it  is  well  settled,  that  as  between  the  captors 
and  the  captured,  the  question  can  never  be  litigated.  It  can  • 
arise  only  on  the  claim  of  the  neutral  sovereign,  asserted  in 
his  own  courts,  or  the  courts  of  the  f  ower  having  cognizance 
of  the  capture  itself  for  the  purpose  of  prize, 

11.  By  the  seizure  and  possession  of  the  property  (in  ques* 
tion,)  under  the  process  of  the  district  court,  the  captor's 
possession  was  devested,  and  the  property  placed  completely 
in  the  custody  of  our  law.     A  condemnation  after  this  at 

VOL.  IX.  91 


722  CAPTURES. 

Vol.  VII.  Buenos  Ayres  is  no  bar  lo  the  present  proceedings.     The 
Ch.  227.  property  was  restored  to  the  original  Spanish  owner. 

sS-^^-^^  Held,  the  court  will  restore  to  the  fornaer  owners  properly 
7  Wbent.  496- captured  in  violation  of  the  neutrality  of  the  United  Slates, 
619,  The  Ar-  ^h^^e  it  IS  claimed  by  the  original  wrongdoer^  tliough  it  may 

rogante  Bar-     '  ,      ,         .  *  ^ .  f.      ^  i       ■       j         - 

ceTones,  The  have  come  back  to  his  possession,  after  a  regular  conderona- 
Consul  Oener-  tion  as  priae.  The  court  found  '  the  captured  property  in  the 
cwLant*^**'  bands  of  the  offender,  and  held  it  to  be  immaterial  through 
pp.  52(MS22.    what  circuity  of  changes  it  has  come  back  to  him.' 

What  a  capture,  and  not  a  seizure  in  port.  See  sect.  73, 
also  15  East,  267  ;  11  John.  287 ;  4  Taunt.  387-660. 

^  79  con.  Under  the  act  of  congress  of  July  6,  1812,  held, 

that  living  fat  oxen,  cows,  steers,  and  heifers,  are  articles  of 

provision,  and  munitions  of  war  ;  but  driving  them  on  foot  is 

?JJ^**f?*o?l^  not  *  a  transportation  of  them  overland,  or  otherwise,  in  any 

122,  U.  States  '^  i  •   i.    l     .  l        •       > 

V,  Sheldon,      waggon,  cart,  sleigh,  boat,  or  otherwise.' 

^  84  con.  But  such  search  may  be  resisted  in  some  cases, 
as  where  the  neutral  master  has  not  been  informed  of 
the  declaration  of  war.  Phill.  on  Ins.  226  ;  5  Rob.  3.  So 
where  the  searcher  abuses  his  power.     Phill.  on  Ins.  143. 

2  Mason,  230-      ^  89.   The  rights  of  a  letter  of  marque  om  to  selfdefence. 

^»  *H^T  ?  ^  vessel  armed  as  such,  and  so  insured,  has  no  right  to  cruise 
'at  large  for  prizes,  but  may  chase  and  capture  hostile  vessels 
coming  in  sight  in  the  course  of  her  voyage,  without  its  being 
a  deviation.  See  ch.  40,  a.  12,  s.  33,  Deviation.  2.  It  is 
sufficient  the  underwriters  be  informed  the  vessel  is  a  letter  of 
marque,  before  they  underwrite :  3.  Every  vessel  armed  or 
not,  has  a  right  of  selfdcfence.  The  master  has  a  broad  dis* 
cretion,  and  often  the  best  means  of  selfdefence  is  in  attack- 
ing a  hostile  ship  :  4.  If  a  vessel  in  selfdefence  capture  a 
hostile  ship,  she  may  take  possession  and  man  her,  and  send 
her  in,  if  her  own  crew  be  not  too  much  weakeped  thereby. 

^  90.  Neutral  rights  infringed.  Appeal  from  the  circuit 
court  of  Maryland,  on  a  libel  filed  by  the  consul  general  of 
Portugal,  for  monies  taken  out  of  the  Portuguese  ship  Gran 
Para.  Held,  prizes  made  by  armed  vessels  which  have  vio- 
lated the  statutes  for  preserving  the  neutrality  of  the  United 
States,  will  be  restored,  if  brought  into  our  ports.  Capturing 
vessel,  the  Irresistible,  was  armed  and  manned  in  Baltimore,  in 
violation  of  the  laws  of  the  United  States.  Court  cited  acts  of 
congress,  June,  1794,  ch.  296,  1817,  ch.  68,  April,  1818,  ch. 
83.     Discharging  her  crew  in  the  river  La  Plata,  and  imme- 

60i^7*w^at"  ^'*^®'y  reenlisiing  them,  was  an  evasion.    So  Artigas  commis- 

471.*"  sion. 

Wheat.  257-     ^91.  Cose  of  a  prize  bond.     Debt  on  a  bond  given  by 

Md'oSln^.    P'eely  and  others  under  the  prize  act  of  June  26,  1812,  ch. 

United  States. 
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430,  8.  3.  with  the  usual  condition.     Held,  collusive  captures  Vol.  VB. 
and  violations  of  the  revenue  laws,  con^mitted  by  a  private   Ch.  327. 
armed  vessel,  are  a  breach  of  the  condition  of  such  bond. 
And  if  such  breach  appear  upon  demurrer,  the  defts.  (obli- 
gors) are  not  entitled  to  a^  hearing  in  equity,  under  the  judici- 
ary act  of  1789,  oh.  20,  s.  26. 

Another  case  of  collusion,  &c.  8  Wheat.  261-268. 

^  92.  Capture  of  neutral  property  by  ah  armed  vessel 
fitted  out  and  tnanned  at  Baltimore  is  in  breach  of  the  neu- 
trality acts  of  congress.  The  claim  by  a  bona  fide  purchaser 
in  a  foreign  port  rejected,  and  restitution  decreed  to  the  origi- 
nal Portuguese  owners ;  but  he  is  entitled  to  be  repaid  his 
freight  paid  on  the  captured  goods. 


CHAPTER  CCXXVm. 

WRIT  OF  RIGHT,  kc.  EXAMINED. 


<^  8.  A  title,  under  the  statute  of  limitations,  in  the  third  Art.  3. 
person,  which  would  bar  the  ph.,  if  such  third  person  were    Con. 
deft.,  will  defeat  the  pit's,  recovery  against  any  other  person.  ctS?30fl' W 
When  the  act  has  begun  to  run,  no  subsequent  disability  can 
stop  it.     And  2  Bay.  76,  respects  title  in  a  third  person. 

^10  con.  In  Massachusetts,  before,  or  during  the  trial,  if 
a  view  by  the  jury  be  proper,  the  court  commits  the  jury  to 
the  sheriff,  with  a  proper  charge  to  him  and  them,  and  ap- 
points one  person  for  each  party  to  show  monuments,  bounda- 
ries, &c.  to  the  jury,  but  not  to  debate  before  them. 

^  1  con.  2  Bay.  135.     The  writ  of  right  never  adopted  Art.  4. 
in  South  Carolina,  nor  continual  claim  for  lands ;  but  only   Con. 
ejectment  and  trespass  to  recover  lands. 

^  8.  Title  or  seisin  in  a  third  person.  In  a  writ  of  right  7  Wheat.  27- 
the  tenant  cannot  give  in  evidence  the  title  of  a  third  person,  ^•^T^'*  *^' 
with  which  he  has  no  privity,  unless  it  be  for  the  purpose  of 
disproving  the  demandant^s  seisin.  Hence,  if  he  prove  an 
actual  seisin,  by  pedis  positio^  the  tenant  cannot  be  permitted 
to  prove  a  superior  outstanding  title,  since  it  does  not  disprove 
the  demandant's  seisin ;  but  where  the  demandant  relies  for 
proof  of  seisin  solely  upon  a  constructive  actual  seisin,  in  vir- 
tue of  a  patent  from  the  State,  of  vacant  lands,  the  tenant 
may  show  the  land  has  been  before  granted  by  the  State,  for 
that  divests  the  title  of  the  State,  and  disproves  the  demand- 
ant's constructive  seisin.  The  writ  of  right  brings  into  con- 
troversy only  the  titles  of  the  parties  to  the  suit,  and  is  a  com^ 
pari^Dn  of  those  titles,  and  either  party  may  therefore  prove 
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Vqiu  Vii.  toy  fact  which  deftttt  the  title  of  the  cthei^  or  iboin  k  m 

'0^  999.  had  a  legal  ejutteoce,  or  bu  bfea  parted  iHch.     QreeD'e 

^rt*  4.    tent  was  dated  January  38,  1784»  of  lands  in  SMiticly, 

Cm.      the  teoaots  w^  allpwed  to  sh^w  the  State  pawn  paeeots 

of  to  others  id  1783»  so  that  Green  never  had  coasKiuetiffe 
actual  seisin  of  the  lands,  the  eoly  seisin  on  wliiefa  ke  rdied ; 
and  the  pourt  say,  if  the  demandant  onee  had  titley  the  tenant 
may  prore,  *  that  he  has  part#d  with  Us  wbohi  ealiie,  by  a 


conveyance  competent  to  oomw^  and  eotunliy  eonreyiBK  it' 
jaekMDv.  ^ectment.    Motion  the  kndlDrd  be  adoaittBd  to  deund. 

CMf«n^447    '^^^  P^^  ^^y  '^^  ^  ^^^^  ^^^  ^®  ^^^'^  coBveyad  ewqr  aB 

44a.    '      '   bis  mterest  in  the  premises  in  question. 

1  nek.  IS.  ^  20.  Writ  of  right  amMded.  Demandant  deofaMd  en 
his  own  seisin  withm  forty  years,  allowed  to  amend  by  making 
it  thirty  years ;  also  to  enter  on  the  record  the  death  of  one 
of  the  defts. 

4  Pick.  144.  §  21.  In  a  writ  of  ri|^  a  pfea  avMring  a  seisin  of  land  fo 
be  in  the  tenant,  ibr  the  purpose  of  emsyiog  en  easement  of  a 
right  of  way,  is  bad.  The  eiS^,  if  allowed,  *  would  be  to 
shot  out  tbe  pit.  from  the  use  of  the  land  ev^r  #Uch  the  way 
runs ; '  though  eeniistenl  with  thb  ddtV  rijsbt  ^  wajr,  ths 
seisin  remains  in  the  owner  of  the  land^ 

mitk'^         ^  as.  Writ  of  right  in  N«w  To»k.    ^6  #rit  i^  in  i^ 

cSSnl  \-ia.  "^^  ^'^^^  Thett  IS  k  itunto  of  tM  Sum  nsgahiting  |)*irt  tl 
'  the  proceedings,  and  especially  Hm  boiMMlls  «6  tfab  teitent  and 
the  service  of  it,  and  the  grand  eape  tiay  isMve  hi  certain 
cases.  Decided  in  this  case,  1.  Proclattiatioii  of  eammons  in 
a  reed  action  must  be  at  the  chnroh  in  the  town  or  ward  neor- 
est  the  lands  demanded)  and  so  returned  :  2.  If  not  so  return* 
ed  the  sher^  may  amend  :  3.  Personal  service  on  the  tenant 
renders  proclamation  onnecessary  :  4.  The  manner  of  ser- 
vice must  be  plainly  expressed  in  tii»^«etum:  5.  It  is  not  to 
be  aided  by  intendment :  6.  If  tbe  return  to  a  Writ  of  right 
be  defective,  an  alias  sumnoons  goes,  instead  of  a  grand  eape^ 
Tbe  form  of  the  writ.  Of  the  sfaeriff 'S  teturo  ;  the  de- 
mandant must  appear  the  day  of  the  return.  Tbe  tenant  <m 
tbe  quarto  die  post^  (May  8,  1823.)  If  the  demandant  be 
not  attending,  the  tenant  may  have  entered  against  bim  a  n€  re- 
cipiatur.  On  the  quarto  die  posi^  tbe  demandant  produced 
his  writ  and  return  and  moved  the  tenant  be  called,  and  in 
default  of  appearing,  that  a  grand  cape  might  issue.  Tenant's 
counsel  opposed  the  motion  for  a  grand  eape,  and  shew  tbe 
return  was  defective,  and  not  in  conformity  to  the  statute,  and 
the  demandant  entitled  to  an  alias  and  sommdus  merely.  Ar- 
guments at  considerable  length.  On  English  authorities 
mainly,  which  the  «ourt  leeoMn  to  think  not  "veiy  applicable. 
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The  court  said  *  where  an  omission  of  duty  would  be  culpa-  Vol.  VII. 
ble,  the  officer  will  in  general  be  presumed  to  have  done  his  Ch.  228. 
duty ;  but  we  think  the  rule  does  not  extend  to  this  case.'     Art.  4. 
The  tenant's  counsel  opposed  the  amendment  of  the  return,       Can. 
mainly  on  English  authorities,  refusing  amendments  in  re.al    n^fv-^ 
actions,  and  especially  in  a  writ  of  right.     The  return  being 
amended,  and  the  deft,  appearing,  the  demandant  produced 
and   filed  his  count  minutely  stating  the  fact  of  his  case,  the 
ancestor's  seisin  within  twentyfive  years,  his  heirs,  &c.,  he. 
In  principle  the  count  was  in  common  form,  except  it  negativ- 
ed  facts  not  usually  negatived  in  declarations  in  real  actions, 
and  unnecessarily.     Special  imparlance  to  August  term.  The 
first  day  of  August  term  the  tenant  pleaded  in  abatement  of 
the  count  a  nonjoinder  of  certain  persons  on  the  part  of  the 
demandant.     He  prayed  special  imparlance  to  the  next  term. 
This  was  granted.     He  varied  to  the  fourteenth  day  of  the 
August  term,  and  then  demurred  to  the  plea.     Tenant  had 
leave  to  imparl  to  the  next  term  the  first  day.  PP-  iw,i87. 


/ 
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ABATEMENT,  ch.  176,  a.  1,  s.  4.  Plea  in^  the  fifth  day  of  the 
term,  cannot  be  admitted :  20,  shewing  the  pit.  is  not  a  succeed* 
ing  treasurer,  is  in  -abatement.     Other  cases  in  abatement,  20. 

Ch.  176,  a.  3 ;  jurisdiction,  s.  11.  A  &  B  made  a  joint  promise ; 
A  never  had  his  domicil  or  any  property  in  the  State.  B  alone  is 
suable,  though  there  be  judgment  against  him  in  another  State,  not 
satisfied,  21 ;  if  the  common  pleas  deny  the  deft,  his  plea  in  abate*- 
ment,  he  may  file  it  in  the  supreme  judicial  court,  34.  United  States 
courts  have  jurisdiction  of  suits  by  or  against  executors  or  administra- 
tors, citizens  of  difierent  States,  though  the  deceased  were  not  such, 
cases,  34,  35.  If  a  deft,  appears  and  does  not  except  to  the  service, 
he  waives  exception.  Other  points,  cases,  35,  30.  Where  joining 
citizens  of  the  same  State  in  equity,  does  not  affect  jurisdiction,  37* 
Case  of  a  feme  sole  marrying  pending  the  suit,  how  tlie  husband  may 
become  a  party,  37. 

Ch.  176,  a.  4,  8.  9.  The  wife  in  a  real  action  dies  pending  the  suit, 
the  husband  cannot  proceed.  11,  con.  the  pit's,  disability  ;  one  con* 
vicied,  when  dviliter  mortuus.     Other  convictions. 

Ch.  176,  a.  6.  Defts.  improperly  sued,  8,  con.  Omitting  the 
middle  name  is  a  misnomer.     Junior  no  part  of  the  name,  cases,  6. 

Ch.  176,  a.  7,  Death  of  the  deft.,  &c.,  11,  privilege  in  abatement. 

Ch.  176,  a.  9,  s.  2.  A  corporation  enters  an  appearance,  thereby 
objections  to  the  service  were  waived.  But  appearance  for  the  pur- 
pose of  objecting  to  the  return  i^no  waiver  of  the  defect,  2.  If  when 
a  writ  is  served,  there  is  no  count  in  it,  this  may  be  pleaded  in  abate- 
ment, 2.     4,  10,  other  cases  in  abatement.     So,  16. 

Ch.  176,  a.  12,  non-ienurey  ^c,  s.  6.  If  deit.  claims  no  interest, 
he  must  file  his  disclaimer.  If  he  claims  less  than  a  freehold,  be 
pleads  non-tenure  specially. 

ACCESSION,  ch.  176,  a.  1,  con.  s.  4,  5,  several  cases. 

ACCORD  AND  SATISFACTION,  ch.  155,  in  debt,  s.  17,  is 
where  pit.  and  deft,  agree,  and  discontinue  their  action.  So  18,  B 
accepts  A's  note,  endorsed  by  C,  in  full  satisfaction  of  all  demands* 

ACCESSARY,  ch.  197,  a.  10,  s.  10.  When  he  may  be  tried* 
How  indicted,  12. 
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Ch.  321,  a.  18,  s.  1,  fiic.     How  punished  in  several  cases. 

ACCOUNT,  ch.  8,  a.  1,  s.  12.  Pit  goes  for  a  mere  partner* 
ship  account  to  be  settle^if  is  proper  S09  ^qpity. 

Ch.  8,  a.  4.  Debt  id  Maryknd,  and  aadhoft  appointed  00 
statute,  6.  Was  on  the  bond  of  a  deputy  sheriff  to  the  sheriff,  id. 
It  seems  in  Pennsylvania  the  ph.  may  recover  more  damages  tbao 
he  declares  for,  7.  Judgment  for  the  value  of  the  goods  and  damages, 
7.     Where  no  damages,  7. 

ACCUSING  ONE'S  SELF,  ch.  80,  a.  1,  s:  48.  The  mean- 
ing of  the  maxim.     See  Nem9»  im. 

ACQUITTANCE,  pleaded  in  debt,  ch.  156,  s.  19.  Two  or 
more  persons  are  jointly  and  severally  bound  in  one  obligation.  An 
aequittanee  to  one  at  kw  disckarg^i  9ll«  Not  so  iB  fqmly*  it  Jsay 
yet  bejrieaded,  &c. 

ACTIONS, ch.  8,  genendly,  H,  1.  s.  i.  Amovt  m  lmU»  m 
trover  ibr  riding  a  hired  faoraeto  a  place  not  agreed  on,  6^  ao  aotimi 
far  damges  for  a  tort  lies  when  oeeasiooed  uoder  a  statirte  wUeb  gives 
a  ipeoial  remedy.  If  A  make  a  note  to  B,  for  Co  boMfic,  C  may 
nsawtain.  an  action  at  kw,  7.  One  pertoer  may  have  a»  acioo  agaioat 
aaelbar  oira  covenant  to  account,  where  on  a  promise^  8.  Mf  goods 
are  iafnred  in  my  bailee's  hands,  I  may  have  n  aeina  if  I  have  the 
imwedkie  rkbt  of  posaesskm,  0.  Wheve  the  graatae  eC  knd  has  hk 
aotbe,  if  it  Ml  shost,  10.  The  vendee  to*  recover  back  tbe  firioe  of 
as  aatick  sold  to  hioa,  and  it  fails,  he  musr  first  retnui  or  tendkr  dm 
artiele,  11.  Aliter  to  recover  on  tbe  warranty,  11.  Where  a  ihird 
person's  note  is  payment  for  a  horse  A  seUs  to  B,  13.  If  A  had  no 
title,  B  has  assumpsit  to  recover  back  the  price,  12.  A  foreign  mer- 
chant k  liable  for  his  neglect  in  packing  goods  in  a  vessel  bo  sends  to 
me,  having  no  directions  from  me  how  to  pack  them,  13.  Where  one 
must  sue  on  a  contract,  as  still  in  force,  14. 

Ch.  3,  a.  3,  s.  12.  As  to  partners  in  trade.  If  a  creditor  agree 
not  to  take  tbe  separate  estate  of  one,  he  cannot  sue  the  partnership 
debt.  If  a  man  disable  himself  to  perform,  &c.,  may  be  sued  imme- 
dktely,  13.  How  the  maker  of  a  note  may  recover  the  amount  of  a 
payment-on  his  note,  not  endorsed,  14.  The  owner  of  a  vessel  may 
be  liable  to  an  enemy's  action,  1 5.  If  the  maker  of  a  note  pay  it  un- 
fairly, and  get  possession  of  it,  tbe  owner  may  have  trover  for  it,  1 6. 

Ch.  4,  right  of  action,  &x;.  con.  s.  24.  If  the  vendee  of  goods 
short  credit,  the  vendor  may  sue.  If  the  promisee  omit  to  endorse 
and  get  judgment  for  too  much,  the  promisor  must  revise,  25.  If  a 
clerk  credit  too  much  on  an  execution  to  the  pit's,  injury,  he  has  his 
action,  26.  When  a  statute  gives  a  new  remedy,  the  pit.  must  sue 
on  it,  27.  No  man  can  sue  himself  at  law,  28.  Where  the  sheriff 
may  sue  the  pit.  for  gaol  fees,  28.  Assumpsit  never  lies  for  stolen 
goods,  29.  No  one  honestly  sued,  though  not  liable,  has  an  action, 
30.  A  false  certificate,  how  a  ground  of  action,  31.  No  action  lies 
for  breach  of  covenant,  where  a  note  is  taken  therefor,  32.    Case  for 


INDEX.  729 

distraining  for  rent  after  tender  of  it,  33.  Deft,  is  liable  if  he  assume 
the  pit's,  mark,  and  sells  goods  by  it,  34.  Where  a  factor  is  liable  for 
delivering  goods  to  one  insolvent,  35.  Action  oa  a  decree  in  equi- 
ty, 36. 

Ch.  5,  Election  in  actions,  a.  1 .  s.  1 ,  con.  Ph.  may  elect  to  waive 
the  tort.  6,  con.  and  7,  where  vendor  may  have  assumpsit  for  goods 
sold,  or  sue  a  note  therefor  given,  except  expressly  received  in  pay- 
ment ;  ph.  may  sue  trespass  or  trover ;  father  has  trespass  or  case 
for  debauching  his  daughter  ;  so  crim.  con  ;  A  conveys  his  estate  to 
C,  when  A  owes  B,  C's  promise  in  writing  to  pay  B  is  good,  8. 
Same  principle,  9.    Assumpsit  lies  for  an  annuity  in  a  will,  17. 

Ch.  6,  actio  accrevit^  &^.,  a.  2,  s.  4  con.  Where  the  pit*  must 
state  the  obligor  sued,  survived  ;  those  only  take  who  survive  the  ten- 
ant for  life,  8.  Where  the  intestate  had  no  cause  of  action  against  A, 
and  cause  accrues  after,  intestate's  administrator  has  assumpsit  against 
A,  9.  Vendor  can  sue  forthwith  when  the  vendee  does  not  perform 
a  condition,  10. 

Ch.  7,  actio  personalis^  &c.,  s.  3  con.  A's  promise  to  marry  does 
not  survive  him  if  broken  in  his  lifetime  ;  same,  debt  for  a  penalty  for 
cutting  trees,  id.,  and,  6,  no  action  lies  on  a  contract  made  in  violation 
of  law,  23.  Agreement  to  sue  only  one  promissor,  is  only  a  ground 
of  action,  24 ;  not  a  release  or  bar,  id.  Father's  action  in  Virgin- 
ia for  debauching  his  daughter,  25'.  A  ignorantly  buys  a  land  war- 
rant, and  pays,  and  finds  it  void,  he^riecovers  back  his  money,  26. 
Case  for  diverting  a  water  course,  die^'with  the  pit.,  4,  6,  3  and  7.  Is 
confined  to  personal  estate,  27. 

ADMIRALTY,  ch.  186,  a.  5,  s.  1.  Ouere,  if  a  suit  in  p^sonam^ 
in  the  admiralty,  lies  against  the  owner  of  the  ship  by  material  men 
for  supplies  in  her  home  port,  1.  Several  other  cases,  1.  9|  has  ju- 
risdiction of  personal  torts  at  sea  ;  how  amendments  are  made  in 
form  and  substance  ;  cases. 

Ch.  186,  a.  9,  s.  17.  A  forfeiture  of  a  ship  on  the  act  of  congress 
of  Dec.  31,  1792,  ch.  1,  sundry  points  decided,  17. 

Ch.  186,  a.  10,  s.  5,  where  prohibition  lies, 

Ch.  186,  a.  11,  s.  1  con.  No  warranty  in  admiralty  sales.  11 
con.  An  injunction  that  stays  proceedings  against  the  priocipal,  stays 
them  against  the  special  bail;  cases,  12.  Several  other  cases  of  injunc- 
tions, 19,  a  commission  to  the  vice  admiralty  in  a  colony  before  the 
American  revolution  ;  remarks  thereon. 

ADULTERY,  ch.  198.  Husband  divorced  for  his  adultery  in 
lyiassachusetts,  may  lawfully  marry  a  second  wife  in  Connecticut,  liv- 
ing the  one  divorced  ;  marriage  legal  in  one  State,  is  so  in  all. 

Ch.  221,  a.  18,  s.  1,  Sic.  How  punished  in  Virginia,  Rhodelsland, 
he. 

AGENT,  ch.  1,  a.  41,  s.  2,  5>con.  The  agent  of  a  company  not 
incorporated,  may  sue  a.  subscriber,  for  money  advanced  for  him.' 

Ch.  9,  a.  IS,  8.  5  con.     Agent  and  .principal,  officergi  &c.  .  The 
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principal  ratifies  the  agent's  acts  no  further  than  he  knows  them  when 
he  ratifies.  An  officer  created  by  statute  has  implied  power  to  fulfil 
all  its  duMy  5.  And  sue  and  defend  accordingly,  5.  When  a  public 
agent  or  officer  appears  to  act  in  the  line  of  his  doty,  his  contracts  are 
the  public's,  not  his  own,  5.  Nor  is  he  personally  liable  when  the 
transaction  shows  he  engages  on  public  account,  5.  Need  not  say 
expressly  be  acts  on  public  account,  5.  Not  liable  when  he  buys 
goods  and  declares  his  principal's  name  at  the  time,  5.  If  I  pay 
money  to  an  agent  by  mistake,  he  alone  is  liable  unless.notice  be  given 
to  the  principal  before  he  settles  with  him,  5.  The  agent's  riehts. 
When  he  acts  fairly  he  is  not  liable  to  expenses  or  otherwise,  5.  When 
the  addition  of  agent,  cashier,  treasurer,  inc.  is  only  personal  descrip- 
tion, 9  con.  If  my  agent  buy  up  my  paper  witli  my  funds,  he  has  no 
profit,  9.  Where  A  acts  as  B's  attorney,  he  contracts  thus — '  B,  by 
A,  his  attorney,  doth  bargain,'  &c.  The  principal  by  deed,  may,  sul>- 
sequently,  ratify  his  parol  power,  9. 

Cb.  9,  a.  18  con.,  s.  18.  Agent  not  authorized  under  seal,  makes 
a  deed  to  bind  his  principal ;  is  not  made  valid  by  a  parol  ratification  ; 
nor  is  the  9gent  bound  unless  the  deed  contians  apt  words,  18.  Agent 
of  a  corporation  is  liable  on  a  written  promise,  not  sealed,  if  he  make 
it  unttutoorized,  19.  May  sue  in  his  own  name  on  a  contract  with 
Uoi,  if  rotended  in  it,  or  is  answerable  over,  19.  Other  cases  of 
ngents  bound,  19.  Overseers  of  the  poor,  bow  bound,  19.  One 
may  be  agent  of  a  corporation  in  the  same  manner  as  of  an  individu- 
al, without  any  deed  or  writing,  20. 

Ch.  20,  a.  20,  s.  33  con.  If  A  sign  a  note,  and  add  to  his  name 
agenifor  B^  A  is  not  liable  as  on  his  own  promise,  if  authorized. 

AGENT  AND  PRINCIPAL,  ch.  59.  a.  5,  s.  11.  Where  the 
principal  has  assumpsit  against  his  agent  or  attorney  for  monies  re- 
ceived by  him  for  lands  sold.  What  is  evidence  of  the  receipt,  II. 
What  is  evidence  against  the  principal,  11.     Cases,  11.  * 

Ch.  90,  a.  2,  where  a  witness,  s.  1  con.     Cases. 

AGISTMENT,  ch.  10,  a.  3  con.  s.  8.  For  feeding,  &c.  the  deft's. 
creatures,  &lc.  at  his  request.  Deft,  not  allowed  to  prove  he  had  title 
to  the  lands,  &:c. 

AGREEMENT,  ch.  11,  a.  2,  s.  1.  On  a  cash  sale  of  goods,  the 
vendee  is  not  entitled  to  the  possession  of  theni  till  he  pays ;  but  if  the 
vendor  deliver  them  without  payment,  the  property  passes,  1.  AKter 
if  obtained  by  fraud,  1 .  Where  cotton  agreed  to  be  sold  was  not  de- 
livered, but  burnt;  this  was  the  vendor's  loss,  1.  What  did  not  consti- 
tute a  delivery,  1 . 

Ch,  11,  agreement,  a.  4,  s.  1  con.  Where  agreement  must  be  in 
V.  .  writing,  &c.  cases.  If  an  executor  promise  to  pay  the  testator's  debts, 
.\^and  gives  bonds  to  pay  them  and  legacies,  his  case  is  not  within  the 
statute  of  fraud,  3.     Bond  is  admission  of  assets,  3. 

Ch.  11,  a.  5,  s.  1  con.  Giving  time  to  perform  a  contract  is  no 
waiver.     But  a  deed  is  not  affected  by  a  jntrol  agreement. 
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Cb.  11,  a.  9,  s.  7  con.  Part  performance  of  a  parol  agreement, 
as  to  land,  does  not,  at  law,  take  the  case  out  of  the  act.  Assumpsit  lies 
for  the  expenses  in  such  part  performance,  7.  A  parol  agreement 
may  be  valid  by  referring  to  a  prior  wrilten  one,  7. 

Ch:  11,  a.  13  con.  s.  8.  A  memorandum  in  writing  is  not  sufficient, 
unless  it  shows  who  are  the  parties  to  the  contracts. 

ALIENS,  ch.  131,  a.  1  con.  s.  14.  British  subjects  born  before 
the  revolution,  are  aliens,  be. ;  the  treaties  of  1783  and  1794,  only 
provideKor  titles  existing;  other  points  decided,  14.  How  an  alien 
may  take  by  grant,  and  hold  till  office  b  found,  15.  Americans  aliens 
in  England.  16. 

Ch.  131,  a.  3,  s.  1  con.  Title  vested  under  the  treaty  of  1778,  in 
a  French  subject  here,  continues. 

Ch.  131,  a.  4,  s.  3  con.  State  estopped  to  demand  lands  of  the 
alien  heirs  of  A,  an  alien,  for  it  granted  them  to  A.  a.  4  con.  s.  13. 
'The  father,  a  citizen  of  the  United  States,  his  son  is  one,  though  bom 
out  of  them ;  otherwise  of  a  child  of  a  citizen  mother  and  alien 
father,  13;  cases,  13.  Aliens  taking  under  the  treaty  of  1794,  13. 
Lands  escheat  in  South  Carolina,  rather  than  go  to  aliens,  18.  Per- 
sons born  in  foreign  countries,  how  aliens,  14;  cases,  14.  Persons 
not  British  subjects,  cannot  claim  under  the  treaty  of  1794,  14.  Aliens 
in  several  States,  15.  An  alien  become  a  citizen  of  one  State,  is 
such  in  all. 

Ch.  131,  a.  G,  s.  5  con.  The  laws  of  France  deny  the  rights  of 
expatriation;  so  American  decisions,  9.  Alien,  pit.  sues:  plea, 
alienage,  what  the  deft,  must  prove. 

Ch.  131,  a.  7,  s.  5  con.  11  &  12,  W.  3,  in  force  in  Maryland, 
a.  7  con,  s.  18.  A  came  from  England  to  New  York  in  1774,  but 
never  became  a  citizen  thereof,  after  July  4,  1776,  so  could  not  inherit 
lands  there. 

AMBASSADORS,  ch.  199,  a.  10,  s.  10.  What  is  a  case  affect- 
ing a  public  minister.     Indictment,  be. 

AMENDMENTS,  ch.  184,  a.  1  con.  s.  5.  Amendments  are  mat- 
ters of  discretion  in  the  courts  below,  6.  By  mistake,  the  cause  of 
action  is  laid  after  the  suit  is  commenced  ;  amended  after  verdict ; 
amendment  not  granted,  where  plainly  the  judgment  must  be  reversed, 
nor  if  useless,  7.  8,  Title  of  the  cause  amended.  9,  Seal  torn  off. 
Declaration  amended  to  conform  cases.  10,  New  count  added  must 
be  of  the  like  kind  of  action,  he,  and  such  as  might  have  been  joined 
at  first;  cases,  10. 

Cb.  184,  a.  2  con.  s.  2.  Scire  facias,  29.  Amendments  by  re- 
storing counts  before  struck  out,  30.    An  insolvent's  schedule  amended. 

Ch.  184,  a.  4,  s.  9.  Act  of  jeofails  in  Virginia  of  1819.  Pit.  brings 
case,  where  it  should  be  trespass;  error  is  cured  by  verdict;  is 
error  to  amend  a  judgment  after  the  term,  fac. 

Ch.  184,  a.  6,  s.  2.    Amendment  after  error  brought;  cases,     8 
con.  Siune  in  replevin,  allowed  in  a  common  recovery;  amendraen 
after  judgment,  8 ;  cases  8.     After  trial  in  ejectment. 
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Ch.  184.  a  9,  s.  6  Wbat  cured  by  verdict.  11,  Verdicts  amttid- 
6d:  cases. 

Ch.  184.  Amendment,  a.  12  con.  s.  33.  How  to  amend  a  bill  of 
particulars*    24,  How  void  mesne  process  is  not  amendable. 

Cb.  186.  Amendments,  a.  3  con.  s.  18.  Seal  annexed  to  an  ex- 
ecution, if  omitted  bj  the  clerk,  even  after  execution  ;  so  a  certiorari. 

Ch.  185,  a.  5,  s.  11.  Amendment  of  a  recovery  by  inserting  a 
newbQl;  cases,  11. 

Ch.  5,  ANNUITY,  s.  17,  Atiumpiit  lies  for  it  in  a  wUl. 

Ch.  140,  Debt  for,  s.  23,  Annuity  in  common,  23.  An  annuity 
bequeathed  to  several  persons  in  equal  shares,  for  dieir  joint  lives,  and 
of  the  survivors ;  no  survivorship,  23.  Agreement  for  an  annuity, 
tcc.|  when  the  court  will  decree  performance,  24.  Other  cases,  25 
and  36. 

ANOTHER'S  DEBT.    See  debt  of  another. 

ANSWERS  IN  EQUmr,  ch,  226,  a.  7. 

APPEAL  OF  MURDER,  ch.  215,  a.  6. 

APPEALS,  ch.  188,  a.  1  con.  s.  3,  In  criminal  prosecutions  from 
a  jiMiqs  in  aD  cases,  to  a  court  that  has  a  jury.  4,  None  on  Maine 
aeti  1617,  ch.  185.  5,  Appellate  courts  decide  only  on  questions 
decided,  bebw.  6,  One  can  appeal  only  where  he  has  art  interest  in 
thesuic   ' 

Ch.  188,  a.  2,  s.  9.  An  appeal  from  a  State  court  on  the  25th 
aectiaii  of  the  judiciary  act  of^l789,  s.  24.  Appeal  is  on  the  final 
decree,  fcc*  22,  An  appeal  which  prevehts  execution  issuing,  as 
is  22«  23,  No  appeal  to  the  common  pleas,  on  an  issue  in  law.  Jus- 
tice case. 

APPEALS,  ell.  IBS,  a.  5  con.  s.  8.  An  appeal  from  a  final  decree 
opens  to  a  court  of  errors  all  prior  orders  or  duties,  ^. ;  cases.  9, 
When  the  cause  is  remanded  to  have  new  parties.  11,  Where  an 
appeal  does  not  lie.    12,  13,  14,  Several  cases  of  appeals. 

Cb.  188,  a.  6,  s.  3  con.  Where  an  appeal  is  allowed  by  the  court 
of  chancery;  other  cases  in  Virginia ;  appeals  in  some  chancery 
cases(  in  New  York.     Ch.  220,  a.  6,  s.  13.    Appellate  case. 

APPRAISEMENT,  of  imported  goods  in  the  customhouse,  ch. 
224,  a.  3,  s.  7. 

APPRENTICES,  ch.  12,  a.  1,  s,  8.  The  master  bound  to  pay 
for  medical  attendance  on  the  apprentice  ;  the  father,  only  when  he 
requests  that  attendance,  8. 

ARBITRATION  AND  AWARDS,  ch.  13.  a.  1  con.  s.  3.  Many 
cases  in  which  courts  of  law  and  equity  examine  awards  ;  nward  on 
statute,  4. 

Ch.  13,  a.  2  con.  Hme  to  award  is  named  before  made;  the 
time  may  be  extended  by  another  deed,  4.  Death  of  one  party  de- 
termines the  power  of  the  referees,  4.  Effect  of  receiving  costs,  4. 
Time  enlarged,  5.  Two  referees,  bad  to  draw  lots  for  the  third,  G. 
Parties  submit  in  writing,  with  a  penalty ;  he  who  revokes  incurs  it. 
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6.  If  arbitrators  refuse  to  hear  proper  evidence,  it  is  misconduct,  and 
vitiates  their  award,  7.  So  partiality  or  corruption  in  any  one  of 
them,  7  ;  or  concealment  of  material  facts  by  either  party,  7.  Where 
revocation  is  a  contempt  of  court,  8. 

Ch.  13,  a.  4,  s.  9  con.  Parties  agree  to  submit  all  demands ;  one 
is  omitted ;  an  action  lies  thereon,  &c.,  and  the  award  on  the  other 
demands  is  binding,  9.  All  the  referees  must  meet  and  hear ;  but  a 
major  part  sign,  9. 

Ch.  13,  a.  5.  Referees  finding  tliey  cannot  agree,  may  choose  an 
umpire,  and  he  award,  before  the  day  named  for  them  to  award,  4 
con.  Award  the  surety  pay,  is  surplusage,  4.  AJl  is  presumed  in 
favor  of  the  award,  4.  The  referees  and  umpires  award  together,  is 
well,  4.  Choice  of  tlie  umpire  proved  by  parol  evidence,  4.  If  a 
stranger  join,  the  effect,  4. 

Ch.  13,  a.  6,  s.  4.  Award  of  costs  to  the  deft,  on  a  rule  of  court, 
is  good.  What  is  an  award,  5.  Several  cases,  5  and  6.  Must  de- 
cide finally  the  whole  matter  submitted,  7  ;  and  be  confined  to  it,  7. 
Must  be  certain  and  conclusive,  7.     Proceedings  in  equity,  f» 

Ch.  13,  a.  9,  s.  1.  Report  recommitted ;  one  referee  neglected  to 
sit  again.  Held,  the  other  two  could  make  an  award  like  the  other, 
with  additional  costs;  after  an  arbitrator  has  made  his  award,  and 
published  it,  his  power  ceases,  1 .  Annexing  the  writ  is  a  sufficient 
demand,  5  con.  Must  be  made  and  dated  before  the  court  sits,  5. 
Exceptions  lie  to  a  judgment  of  the  common  pleas  on  a  report  of  refe- 
rees appointed  thereby,  6.  The  rule  of  reference  before  a  justice  . 
must  show  on  what  account  the  demand  is  made,  9. 

Ch.  13,  a.  10,  s.  11  con.  Parol  promise  to  perform  an  award, 
made  before  or  ailer,  binds ;  a  note  for  the  true  sum  is  valid,  1 1 . 
When  it  may  be  excepted  to,  11.  The  attorney's  power  must  appear 
when  he  submits,  11.  An  award  is  void,  including  a  note  not  owned 
by  eidier  party  when  they  submit,  1 1 .  May  include  costs  of  refer- 
ence, 11.  Is  void  on  a  probate  submission,  except,  he.,  on  statute 
Feb.  11,  1791,  11. 

Ch.  13,  a.  11  con.  Awards  void  in  part.  10,  If  the  parts  be 
connected,  and  one  is  void,  all  is;  cases  10.  Words  last  past  con- 
strued, 10. 

Ch.   13,  a.  12.     How  performed,  6  con.     No  costs  mentioned,^ 
yet  the  arbitrator  has  power  over  those  of  the  cause,  but  not  those  of 
the  reference ;  altter  American  practice,  6,  a.  15,  s.  22. 

Ch.  13,  a.  15  con.  s.  22.  An  award  may  bar  dower  by  estoppel^ 
22,  Though  in  part  void,  22.  Though  it  pass  not  to  real  estate ;  see 
ch.  160,  a.  2,  s.  10.  Rule  as  to  which  part  prevails,  22.  If  the 
arbitrators  do  not  award  on  all  of  which  they  have  notice,  Sec.,  their 
award  is  void,  23.  Causes  for  rejecting  an  award,  24.  Where  the 
courts  prevent  a  question  decided,  coming  up  again,  25. 

ARSON,  ch.  212,  a.  4,  s.  2.  Bummg  the  smallest  part,  is 
arson :  eases. 
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Cb.  331.  a.  16,  s.  1,  he.     How  punished  in  Virginia. 

ASSAULTS,  ch.  201,  a  5,  s.  16.  Where  indictable.  Judgment 
therecMi  is  no  evidence  in  mitigation  of  damages  in  a  civil  action.  See 
Wounding. 

ASSESSORS,  &c.,  ch.  59,  a.  9,  s.  2.  Trespass  against  them  ; 
not  bound  to  go  beyond  the  town  record  ;  State,  county,  and  town 
taizes  must  be  in  separate  lists,  2.  Parish  assessors  cannot  assess  on 
a  towp  valuation,  2.  <  A  usage  adverse  to  law  cannot]  repeal  it,'  2. 
Town  cannot  assess  to  bujr  exemption  from  toll,  9  con. 

See  ch.  119,  a.  1 ;  cases.    See  Taxes. 

Ch.  59|  a.  10,  s.  2  con.  Master  directed  his  hired  man  to  set  fire 
m  one  ]dace  ;  this  he  did,  and  of  his  own  accord  set  fire  in  another 
place,  master  not  liable  for  an  injury ;  second  fire  injured  a  neighbour : 
prineiples  stated,  2.  Tlie  buyer  ought  to  examine  the  agent's  power 
to  ad  land,  4.  This  aflects  die  buver  with  notice,  4.  Where  A  be- 
odpea  Ae  agent  of  a  bank,  5.  So  a  bond  delivered  to  him,  is  de- 
Bfiered  to  the  bank,  5.  An  agent  who  receives  money  on  a  bond  or 
jii^meiit,,due.  to  his  prii^ipal,  is  liable  merely  as  a  simple  contract 
ddSor,  8.  '^geiit  ^vno  buya  his  principal's  property;  must  prove  aU 
iafidTyG. 

ASSIGNMENTS,  ch.  14,  a.  1  con.  s.  7,  m  eouity.  The  assignee 
of  ft  dio$e  tA  adian,  is  subject  to  all  the  equity  or  the  assignor  at  the 
tioMi'  Mcepiion,  7.  But  tne  assignee  maybe  subject  to  the  equity  of 
a  tfaM  penon  if  he  has  notice  of  it,  8.  vTbat  assignment  of^  shares 
puses,  9.  How  sued  forr9.  Assignment  of  trust,  9.  Assignee  takes 
sulgect  to  all  equities,  10.    When  judgments  assigned  may  ne  set  off, 

10.  Assignment  of  a  bond  or  debt  secured  by  mortgage,  carries  it, 

11.  Mortgagor  having  notice  of  the  assignment,  cannot  pay  the  mort- 
gage, 11.  Assignment  to  trustees  void,  where  the  assignor  reserves 
a  benefit  to  himself,  12.  If  any  part  of  the  assignment  be  tainted,  all 
of  it  is.  12. 

Cb.  l4,  a.  3,  s.  2.  Trustee  action  on  the  statute  of  Maryland,  of 
Nov.  1795,  ch.  56  :  trial  by  jury.  Debtor  has  a  right  to  prefer  one 
creditor  to  another  in  payment^  2.  And  his  private  motives  do  not 
aftct  the  case,  if  the  preferred  creditor  do  nothing  to  procure  it,  2. 
Assignment,  without  possession  of  a  vessel,  how  valid,  2.  Assignment 
to  trustees  to  pay  some  creditors  in  full,  others  pro  rata^  who  released, 
Sec.,  in  a  time  named,  void  as  to  a  dissenting  creditor,  2  ;  and  the  sur- 
plus not  wanted  for  those  who  joined  in  the  agreement,  2.  Trustees 
of  the  surplus,  2.  Other  assignments  by  insolvent  debtors,  2.  As- 
signment and  pledge  of  notes  not  negotiable,  how  protected,  6.  Can 
a  creditor  after  signing  over,  reach  a  prior  attachment  .>  6.  Trover 
for  a  note  assigned,  10.    Other  cases,  a.  3,  s.  II,  21,  25. 

ASStTMPSIT,  ch.  9,  a.  3,  s.  1.  Pit.  in  settles  an  account,  and 
over  pays,  this  not  credited,  he  has  this  action  to  recover  the  surplus. 
So  for  monies  paid  by  mistake,  notice  and  demand  not  necessary ;  if 
necessary,  post  office  notice  ia  good. 
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Ch.  9,  a.  5,  s.  1  con.  Personal  property  is  purchased,  and  title 
fails,  consideration  money  may  be  recovered  back,  he. ;  to  recover 
back  money  paid  for  land,  he  must  tender  the  residue,  and  demand 
deed ;  usurious  interest  recovered  back. 

ATTACHMENTS,  he.,  ch.  1,  a.  31„  s.  3,  4.  Where  a  promise 
of  indemnity  to  an  attaching  officer  is  valid  or  not,  made  by  a  creditor 
or  an  attorney,  &c. 

'  ATTORNIES,  ch.  16,  a.  1,  s.  2  con.  In  difficult  and  important 
suits  they  may  charge  by  vray  of  counsel  fees,  and  the  jury  may  allow 
the  charge ;  one  appointed  by  a  party,  and  acted,  Ike,  is  not  re- 
moveable  without  the  court's  order,  2.  His  promise  to  indemnify  an 
officer  for  an  illegal  arrest,  is  valid,  12;  cases,  12.  His  power  how 
continued,  15.  His  admissions,  12.  His  lien,  12,  Awnttenpower 
to  him  need  not  be  acknowledged,  14,  except  to  convey  lands,  14. 
Has  power  to  permit  an  officer  to  renew  an  execution  in  his  client's 
name,  14.     Where  his  agreement  is  a  part  of  the  record,  14. 

Ch.  15,  a.  3  con.  s.  2.  How  he  must  execute  his  principal's  deed. 
See  Agent,  and  Afridson  t;.  Ladd.  His  power  to  sell  lands,  as  be- 
tween Uie  parties,  may  be  proved  in  the  usual  way,  2. 

Ch.  15,  a.  4.  Principal's  power  revoked  by  his  death,  though  not 
known  to  the  attorney,  15  con.  Aliter  in  some  cases,  15 ;  cases,  15. 
His  power  coupled  with  an  interest,  15.  Wher3  bound  in  court  per- 
sonally, 15.  Who  is  an  attorney,  19;  cases,  19.  Power  ccupled 
with  interest  survives,  19.  Naked  power,  19;  cases,  19.  Must 
disclose  any  averse  interest,  he.,  to  his  client  or  retainer,  that  may 
affect  his  interest,  19  ;  or  the  attorney's  own  judgment,  19.  Charges 
against  him  must  be  on  oath,  19.  Money  collected  by  him  must  oe 
demanded,  be,  before  motion  for  an  attachment,  33.  Ch.  90,  a.  3, 
where  witnesses.    2  con.  cases. 

AUCTION,  ch.  16,  s.  4  con.  Under,  or  by-bidders  at  auction. 
Sales  of  goods  at,  are  within  24th  of  ch.  2,  a.  3,  s.  7.  What  act  of 
the  auctioneer  takes  the  case  out  of  the  act,  15.  Frauds  in  sales  at 
auction,  16  ;  cases,  16. 

Ch.  14,  a.  2  con.  s.  10.  Sale  of  goods  at  auction  is  within  Massa- 
chusetts statute  of  Frauds,  of  1788,  ch.  16,  s.  3.  A  fact  for  the  jury, 
if  there  was  a  delivery  by  the  seller,  and  acceptance  by  the  buyer,  4. 

AUDITA  QUERELA,  eh.  186,  a.  l,s.  40.  Where  it  lies,  and 
proceedings. 

AVERMENTS,  ch.  177,  a.  3,  s.  9.  A  promise  to  deliver  spe- 
cific articles  to  B,  on  demand,  a  demand  at  A's  house  is  sufficient ; 
what  is  reasonable  time,  9.  When  the  promisor  disables  himself  to 
perform,  no  demand  is  necessary,  9 ;  cases  9.  No  demand  on  Sun- 
day, 9.    Reasonable  time,  must  sue  the  next  court,  9.    Other  cases,  9. 

Ch.  177,  a.  9,  s.  24  con.  Sale  of  goods  on  condition,  and  deEvery 
conditional;  condition  not  performed,  goods  remain  the  vendor's; 
where  he  waived  the  condition,  24 ;  cases  24.  Hoc  parahUf  fac., 
42.    Rule  continued. 
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AWARD— Debt  ou,  and  oa  boDds,  he.,  cb.  141,  a.  3,  s.  6  con. 
Administrator  can  refer  the  demands  between  his  intestate  and  tlie 
ph.,  by  rule  of  court.     Reasons,  and  what  the  referees  can  award,  6. 

Cb.  141,  a.  7  con.  s.  21.  Where  an  attachment  may  issue  for  not 
performing  an  award. 


BAIL  AND  RECOGNISANCE,  cb.  150,  a.  1,  s.  1.  In  the 
Skates,  generally,  the  bail  bond  is  taken  on  the  act  of  23  of  H.,  6  ;  in 
OMist  ofthe  States  south  of  New  England,  the  bail  is  only  for  appear- 
apce ;  thereon  special  bail  is  taken,  1,  How  the  officer  must  proceed, 
1.  Where  deft,  may  be  held  to  special  bail,  1.  Circuit  court  cannot 
by  habeoi  corpus  take  one  out  of  State  custody,  &c.,  1.  a.  1  con.  s. 
3|  The  recognisance  must  show  the  cause  of  taking,  3.  Altering  the 
bail  bond,  be.,  4.  The  bail  is  fixed  by  the  principal's  death,  after, 
be.,  6.  Bail  is  not  demandable  in  trespass,  6.  As  to  enforcing  coo- 
tracts,  the  law  where  enforced  governs ;  how  bail  b  case,  oriibel,  7. 
IIow  the  sheriff  must  proceed  where  the  deft  can  plead  camparuii  ad 
<KtM,.8,  9,  10,  11.  Other  cases  $  other  cases  of  bail.  a.  2,  a.  20^ 
Where  a  prisoner  is  bailed  in  a  capital  case. 

Ch.  160,  a.  2,  s.  23.  Where  the  pit.  must  seasonably  oJQect  to 
appearance  bail;  other  matters,  23.  28  con.  Bail  discharged  by 
toe  impriitfnment  of  the  principal  for  crime ;  cases,  2.  29,  The  efiect 
of  excessive  bail;  30,  on  scire  facias.  31,  An  action  lies  for  demand- 
ing excessive  bail :  not  against  2l  judicial  officer,  31,  as  a  justice,  but 
may  be  indicted.  31.  32,  Affidavit  to  hold  to  bail,  made  before  a 
British  consul,  in  a  foreign  country,  must  state  the  debt ;  what  money, 
32.  33,  Promise  as  bail,  is  valid ;  seven  points  decided,  33.  34, 
How  on  return  of  cepi  corpus^  the  pit.  may  file  common  bail ;  cases, 
34.  35,  The  supreme  court  of  New  York  has  the  same  power  as  to 
bail,  as  the  English  king's  bench  ;  six  matters  decided,  35. 

Cb»  150,  a.  3  con.  s.  11,    12,  13.     Bail  in  South  Carolina.     14, 

V.    •  .» 
irginia. 

Cb.  150,  a.  4,  s.  1  con.  On  scire  fadas  against  the  sureties,  they 
cannot  deny  the  principars  arrest:  several  other  matters,  1. 

Ch.  150,  a.  5  con.  s.  15.    What  surrender  discharges  the  bail  bond. 

Ch.  150,  a.  8,  s.  10.  Where  the  creditor  is  not  liable  to  pay  his 
debtor's  board  in  prison,  a.  8  con.  s.  37,  Bail  is  discharged  if  the 
principal  be  convicted  of  felony,  and  ronfined  for  years,  in  the  State 
prison  of  another  State ;  so  in  New  York,  for  life,  38.  One  insol- 
vent, discharged,  is  entitled  to  common  bail ;  cases,  38.  Where  bail 
is  as  no  bail,  39. 

BAILMENT,  ch.  17,  a.  1,  s.  3  con.  Bailee  without  reward  islia- 
Uqi  if  he  keep  my  goods  with  less  care  than  he  keeps  his  own ;  must  be 
a  special  demand  of  money  deposited  in  a  bag,  3 ;  and  if  the  deponter 
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die,  the  common  advertisement  of^  bis  administrator  is  no  special  de» 
mand,  3. 

Ch.  17,  a.  3  con.  s.  2.  What  is  a  bailment,  and  not  a  sale  of  my 
wheat,  sent  to  a  mill  to  be  ground,  and  returned  in  flour,  2.  Special 
cases  in  Virginia,  &lc.,  2. 

Ch.  17,  a.  4,  s.  10.  Bailee's  action  against  a  trespasser,  bars  the 
bailor's.  Neither  pawnee  or  mortgagee  of  goods  is  liable  to  attach- 
ment, or  to  the  trustee  process,  12  con.  Pledge  in  equity  returoabla 
in  like  property  :  thirteen  cases,  13. 

Ch.  17,  a.  13  cdn.  s.  3.  Where  the  bailee's  possession  requires 
skill,  then  want  of  it  implies  gross  neglect ;  a  mandatory  uhi  receives 
no  reward,  is  liable  only  for  fraud  or  gross  neglect,  3.  Freighters 
for  hire,  on  navigable  rivers,  are  viewed  as  common  carriers,  3.  Ac- 
cidents at  sea  prudence  may  avoid,  are  not  dangers  of  the  seas,  3. 
Action  on  carrier  by  water ;  value  of  goods  lost,  how  found,  4. 

Ch.  17,  a.  19  con.  s.  2.  Bailment  ly  Jones  id.  1828,  no  iced; 
he  makes  but  five  divisions,  3.  May  be  but  three,  his  grots^  ord.nn y, 
and  slight  negligence,  3.  His  definition  of  it,  4.  In  varions  wjys,  4, 
5,  6,  7,  8,  9,  and  10. 

Ch.  142.  Debt  on  bills,  bailment.  Sic.,  21  con.  Lies  againsl  a 
stockholder  on  a  bank  charter,  making  stockholders  personally  liable ; 
cases. 

B.^^KS,  ch.  22,  s.  48.  Not  liable  for  a  special  deposit ;  and  ch. 
76,  a.  2,  Propertv  in  ;  cases;  s.  12  to  22. 

BANKRUPTCY,  ch.  18,  a.  1,  s.  6.  Property  a  bankrupt  ac- 
quires after  liis  bankruptcy,  does  not  absolutely  vest  in  his  assigneef, 
6  ;  though  they  have  a  right  to  claim  it,  6.  If  they  do  not,  it  is  his. 
In  France,  he  does  not  appear  to  have  such  right ;  the  great  care  of  the 
French  law  to  secure  his  creditors,  7. 

Ch.  18,  a.  2  con.  s,  16.  A  bankruptcy  in  England,  does  not  in- 
clude his  property  in  the  United  States;  cases,  16. 

Ch.  18,  a.  3  con.  s.  37.  The  punishments  of  the  French  law, 
severe  against  bankrupts  and  insolvents.  Di£ferent  kinds  of  bank- 
ruptcy, 37.     Extracts  from  this  law,  37. 

Ch  148,  a.  1  con.  s.  13.  Said  to  be  settled,  '  that  a  prior  assign- 
ment in  bankruptcy,  under  a  foreign  law,  will  not  be  permitted  to  pre- 
vail against  a  subsequent  attachment  by  an  American  creditor  of  the 
bankrupt's  effects  found  here.' 

BARGAIN  AND  SALE  AND  PARTITION,  ch.  J 13  con, 
A  money  consideration  is  essential  in  a  bargain  and  sale ;  special  case  ; 
several  points  decided. 

BARON  AND  FEME,  ch.  19,  a.  1,  s.  9.  First  clause  of  it, 
A  feme  covert  as  to  her  separate  property  is  to  be  viewed  as  a  feme 
sole.  Her  husband  has  no  right  to  commit  waste  on  her  estate,  10'; 
cases,  10.  Her  rights  in  a  court  of  chancery  in  the  United  States, 
10.  Important  case  in  New  York. 
^  Ch.  19,  a.  3,  s.  10.     Husband's  righu  in  South  CtroliDa,  bow 
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bj  statute  of  1791.     Note  and  mortgage  to  baroo  and  fetoB 
iurvives  to  her,  21.     Remarks,  21,  3. 

Ch.  19,  a.  4.  Husband's  rights  to  the  estate  of  bis  wife,  deceased, 
in  South  Carolina,  3.  His  power  and  rights  in  VirgiDia,  4.  His  rights 
are  limited,  and  ber's  protected  in  equity,  4. 

Ch.  19,  a.  5,  s.  7.  Wife  dies  leaving  a  husband,  then  he  dies  with- 
<Wit  administering  on  her  esute,  his  administrator  may  demand  it,  7. 
A'  htisband  cannot  convey  land  to  his  wife  directly,  7.  8,  ai)iy  sue 
him  or  not 

Ch.  19,  a.  8,  s.  7.  She  cannot  take  up  on  his  credit,  things  not 
iieceaBanes* 

Cb.  19,  a.  10,  s*  1.  Separate  property  of  the  wife  in  Virginia,  she 
6ttn  dispose  of  by  a  paper  to  be  proved  as  a  will.  As  to  a  wife,  a 
acile  trader,  South  Carolina,  seems  to  have  adopted  the  custom  of 
London,  1. 

Cb.  19,  a.  1 5,  s.  4.  Wife  may  be  imprisoned  oo  a  ob.  la.  With  her 
Imband,  and  so  without  him.    AKter  as  to  metne  proeea. 

'  Ch.  19y  a.  21.     Her  interest  in  equity  for  her  separate  use  and 
maintenance  cannot  be  alienated.     Exceptions,  5 ;  cases,  id. 

Cb.  19,  a.  22,  s.  5.  She  retains  lier  bank  shares  by  her  husband's 
eoniwm  after  his  death.  Her  will  giving  him  her  choses  in  action,  by 
his  consent,  is  void,  6.  How  she,  separated  from  bed  and  board,  may 
aOe  bim  for  alimony.  « 

Ch.  19,  a.  22,  8.  8.  The  sole  deed  of  tlie  wife  of  her  land,  is 
void,  except  her  release  of  dower.  Husband  and  wife  join  inaicove- 
nant,  as  to  her  land,  be  must  be  sued  alone,  8.  Must  join  in  a  deed  of 
her  land,  but  may  use  different  words,  she  of  conveyance,  he  of  quit- 
claim, 8.  New  Hampshire,  New  York,  her  deed  alone  is  void,  &c., 
8.  Deed  of  land  to  them,  both  become  seised  of  an  entirety,  8. 
Neither  alone  can  sell,  8.  Whole  is  to  the  survivor,  8.  His  posses- 
sion after  her  death  is  at  sufferance,  and  not  adverse  to  her  heirs,  8. 
Where  her  warranty  does  not  estop  her  after  his  death,  8.  She  cannot 
Contract,  8.  If  he  voluntarily  assign  her  fund  in  court,  yet  it  survives 
to  her,  ]  6. 

BASTARD  CHIT.DREN,  ch.  60,  a.  2,  s.  2.  Several  points  de- 
cided as  to  charging  the  putative  father ;  his  bond  to  support  the  child 
is  valid  ;  to  make  the  mother  a  witness,  she  roust  be  examined  in  the 
time  of  her  travail,  and  before  the  child  is  born,  a.  3,  s.  6  con.  Six 
points  decided,  one,  the  putative  father  may  waive  a  trial  by  jury,  6. 
His  bond  to  abide  the  order  of  court,  binds  him  to  all  purposes,  6. 
Such  child's  mother  cannot  inherit  its  estate,  a.  5,  2  con. 

Ch.  60,  a.  5,  s.  13.  The  form  and  effect  of  his  bond  to  indemnify 
the  town. 

Ch.  60,  a.  5  con.,  s.  14.     The  father's  promise  to  the  mother,  that 
has  reference  to  future  unlawful  cohabitation,  is  void.     But  future 
habiutioQ  is  not  to  be  inferred  from  past  cohabitation,  14. 
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filLLSj  NOTES,  be.  NEGOTIABLE  CONTRACTS,  cb. 

20,  a.  1,  8.  3  con.     No  particular  form  is  oecessaiy,  a.  3  and  9« 

Cb.  20,  a.  3,  8.  3  con.  Only  noies  payable  to  order  or  bearer  for 
moneiff  are  negoliabJe ;  is  not  to  pay  corn,  paper  money,  &c.,  but  is  if 
payable  in  current  bills  in  the  city  of  N^  York  p  note  cea9e8  to  be 
negotiable  in  several  cases,  as  s.  9.  Note  over  due  is  negotiable,  but 
is  subject,  be.  as  between  maker  and  payee,  9.  Once  paid  is  no  longer 
negotiable,  9-22.    Nor  if  not  payable  in  money,  9. 

Cb.  20,  a.  4,  s.  1  con.  Premium  note  on  a  slave  policy  is  void.  Sjn 
for  money  won  on  a  burse  race.    So  if  usurious,  1. 

Cb.  20,  a.  6,  administrator,  he.  endorsees,  s.  1.  AttestaUop  bene* 
fits  only  the  payee,  &  Endorsee  cannot  sue  in  the  paye^  ofune 
without  his  consent,  8.  Cashier  of  «  bank  can  endorse  its  iKitet  9* 
Not  to  pass  tlie  property,  9. 

Ch.  ^,  a.  7,  s.  6  con.  Where  a  fund  is  fixed  and  assigned.  CNae 
having  a  lien  on  my  fund,  may  sell  after  my  death,  6.  whort  an  ac- 
ceptance is  discharged,  6. 

Cb.  80,  a.  8.  Bills  payable  to  bearer,  bow  tbe  bona  fdf  holder  of 
a  check  may  recover,  1. 

Cb.  20,  a.  9.  Drawer  when  snable,  1.  PostKiffice  notice  ji^xt 
day,  he.,  1. 

Ch.  20,  a.  10,  notice  and  protest,  &c,  s.  3.  Bank  usage  admit- 
ted ;  demand  tbe  fourth  day,  kcm 

BENEFIT  OF  CLERGY,  lemaios  m  some  of  the  Statei»  ch. 
216,  a.  5,  6. 

BEYOND  SEA,  cb.  179,  a.  19,  s.  33»  meaas  out  of- the  Stil^. 
Another  case,  s.  36.  .     '     .'  . 

BILL  OF  LADING,  ch.  21,  a.  1  coo.  s.  6.  AssignineBt  &ciia 
Jide  of  the  goods  vests  tbe  le^  interest  in  tbe  aasi^ee,  though  assigned 
as  soon  as  tbe  vessel  arrives  m  port.  After  so  assigned,  tbe  ship  owmr 
has  no  lien  for  freight,  6. 

Ch.  21,  a.  4,  s.'  10.  Select  items  from  the  French  coounercud 
code,  art  281 ,  prescribes  what  it  must  contain,  be. 

BLASPHEMY,  bow  punished  in  Virginia,  be.  ch.  221,  a.  18,  s. 
1,  be.  ■      . '  . 

BILLS  OF  EXCEPTIONS,  ch.  100.  See  Demurrer  to  evi- 
dence and  Bills  of  Exceptions.  No  precise  ibrm  of  notice  to  thfi  en- 
dorser is  necessary,  3.  What  not  necessary,  3.  What  is  notice  whep 
the  maker  moves  into  another  jurisdiction,  9.  Miist  be  some.d^flAind 
on  the  maker  to  hold  the  endorser,  13.  Post  office  notice,  17-  Suq^ 
dry  rules  as  to  post-office  notice,  17.  What  is  due  diligence  49  ^de- 
manding payment,  20.  Sunday  is  not  reckoned,  20.  Notjc^  irpm 
endorser  to  endorsee,  be.,  20-  Notice  waived,  23-  Days  hVpost, 
computed,  42.  Waiving  notice  by  endorser,  he  must  kiiow  tns  |qir* 
cumstances,  53.  Facts  and  legal  effects,  53.  What  is  ^deoc^ot 
waiver,  53.  Case  of  Tauaton  hank,  53.  Due  notice  i,li(9udL  jKire* 
ra)  days,  61 ;  eases,  01.  Gdarati^  ivtere  ao  ahsoh|le  kog^j/^SlA^^ 
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As  to  bills  at  sight,  no  fixed  rule,  63.     Bank's  liability  whieb  teceiveB 
notes  to  collect,  64.     Bank  of  Utica,  64*66.  Law  in  Kentucky,  65« 

Cli.  30,  a.  14,  forged  bills,  8ec.,  s.  1.  A  note  to  one  A  6,  an- 
other A  B  cannot  endorse  it,  and  if  he  do,  it  is  a  forgery.  Recovery 
on  the  money  counts,  1.  After  assent  by  the  pit.  supports  the  action, 
a.  18,  s,  4. 

Ch.  28,  a.  19,  s.  2.     Negotiable  orders. 

Ch.  20,  a.  20,  s.  36  con.  Note  once  paid  is  no  longer  negotiable* 
Note  payable  on  demand  is  payable  presently,  45  con.  Conditional 
note,  60.  And  a.  21,  s.  5,  party  no  witness,  42,  Note  no  payment, 
69*    Note  fraudulently  endorsed,  67 :  cases,  67. 

BONDS.  Ch.  144,  a.  6  con.  s.  8.  A  written  endorsement,  a  pert 
of  a  bond,  being  of  the  same  date. 

Ch.  144,  a.  9,  s.  4.  A  several  bond.  Ten  several  men  join  in  a 
bond,  and  each  binds  himself  for  a  specified  sum,  some  nnore,  some 
less.  This  is  a  several  bond,  only  tearing  off  the  seal  of  one  did  not 
vacate  the  bond  as  to  the  others. 

Ch.  144,  a.  12,  s.  1.  In  a  suit  on  a  bail  bond  forfeited,  the  bail 
cai»  only  plead  comparuit  ad  diem.    Odier  points,  1 . 

Ch.  144,  a.  13,  s.  21.  Several  cases,  snowing  how  the  surety  is 
discharged  by  the  creditor's  act. 

Ch.  144,  a.  14,  s.  3.  Five  points  decided.  The  fifth,  the  sheriff's 
admissions  are  not  evidence  against  his  sureties ;  an  officer  vearly 
dectflid  gives  a  bond,  &c.,  bis  sureties  are  bound  only  one  year,  tbooen 
no  time  is  named,  16.  Bond  lost,  witnesses  forgotten,  proof  the 
debtor  promised  to  pay,  proved  a  bond  in  common  form,  and  bound 
his  heirs,  20.  Action  on  a  lost  note,  pnyable  to  bearer  brought  by  the 
holder  ;  he  must  go  into  chancery ;  alUer  if  proved  destroyed,  20. 

Ch.  144,  a.  16.  Debt  for  an  escape,  s.  2.  Plea  w»7  debet  with 
notice  of  special  matter;  special  pleadings,  several  points  decided  ; 
one,  the  modo  et  forma  put  in  issue  only  matter  of  substance  ;  debt 
for  an  escape  against  the  sheriff',  he  cannot  protect  himself  by  errors 
in  the  process,  9.  Debt  on  bond  ;  plea  non  est  factum  ;  pit.  neg- 
lected to  assign  breaches  of  covenants  ;  allowed  to  do  it  after  ver- 
dict, 10.  Debt  on  a  bond,  where  the  pit's,  taking  out  an  execution 
is  a  condition  precedent,  and  must  be  averred,  &c.,  II. 

Ch:  144.  Debt  on  prison  bond  for  an  escape,  s.  2,  4,  13,  sever- 
al  cases 

BOOK  AND  PUBLIC  RECORDS,  ch.  81,  a.  2,  s.  15.  Reg- 
ister of  baptism.     See  Evidence,  ch.  81,  arts.  2,  3,  4. 

BOTTOMRY,  ch.  76,  a.  3,  s.  9.     Casv  of,  10  points  decided. 

BOUNDARIES,  cli.  89,  a.  4.     Sundry  rules  and  cases. 

BRINGING  MONEY  INTO  COURT.    See  Tender,  ch.  170. 

BROTHELS,  ch.  198,  a.  11,  s.  1  con.  If  n  person  knowingly 
lease  a  house  for  prostitution,  such  person  is  indictable. 

BURGLARY,  ch.  313,  a.  7,  s.  3.  Cases  of.  Ch.  331,  a.  18, 
s.  14.     How  punished  in  Virginia,  Itc. 


INDEX.  741 

BY-LAWS  AND  CORPORATIONS,  ch.  22,  a.  1,  s.  10  con. 
The  power  to  make  them  is  incident  to  the  whole  body.  Proceed- 
ings at  elections,  10.  Seven  points  decided,  10.  Deft,  cannot  show 
the  corporation  has  forfeited  its  rights  by  misuser  or  non  user,  18. 
The  forfeiture  must  be  shown  only  in  the  people's  suit,  10.  A  for- 
eign corporation  niay  sue  in  the  supreme  court  in  New  York,  10. 
Act  of  incorporation  being  at  an  end,  its  trustees  may  be  admitted 
to  pursue  the  action,  10.     Trustees  appointed  by  statute. 

By-laws,  &£c.,  ch.  22.  s.  32.  Subscription  on  condition  is  valid. 
Several  subscribe  to  build  a  church,  &£c.  Deft,  one,  he  was  bound, 
32.  A  subscribes  a  share  in  a  corporation,  he  is  not  bound,  upless 
it  is  held  to  allow  his  share,  34.  Bank  not  liable  for  a  special  de- 
posit, 48.  See  Manufacturing  Corporation.  Held,  a  corporation 
can  be  bound  without  a  vote  or  deed,  by  implication  for  corporate 
acts,  53.  Where  a  corporation  new,  in  some  respects,  is  ansAcmble 
for  the  debts  of  the  old  one,  and  succeeds  to  its  rights,  54.  Seal 
necessary,  in  selling  real  estate,  56.  Act  giving  corporate  powers, 
is  inoperative  till  accepted,  57.  When  accepted  becomes  a  contract, 
57.  If  a  bank  charter  expires,  may  be  revived  by  statute  ;  only  t^ 
settle  old  accounts,  &c.,  57.  Liable  on  the  simple  contract  of  its 
agent,  58.     Other  points  settled,  58. 

Ch.  143.  By-Laws  and  corporations.  Debt,  a.  1,  s.  9.  A 
corporation  can  act  without  writing.  Debt  on  cashier's  boad,  9. 
Other  points,  9. 

Ch.  143,  a.  3,  8.  3  con.  Osborn,  &c.  v.  United  States  Bank; 
chancery.  Decided,  not  necessary  for  an  attorney  of  a  corporation 
to  have  a  power  under  seal ;  eight  oilier  points  decided  ;  not  neces- 
sary for  the  State  of  Ohio  to  be  a  party.  Johnson,  J.  dissented  $ 
his  reasons ;  some  arguments  both  sides. 

Ch.  143,  a.  5,  s.  3.  Illegal  to  expel  a  member  of  a  corporation 
without  notice  to  him,  when  presumed  two  of  the  members  met  in 
a  meeting,  where  two  thirds  were  required  to  meet.  What  by-laws 
a  corporation  may  make  as  to  elections,  3.  27,  A  bank  in 
Ohio,  can  sue  in  Virginia.  Pit.  brought  three  actions  of  debt,  27. 
Main  objection  was,  that  the  bank  was  a  foreign  bank,  «o  could  not 
sue  in  Virginia  ;  overseers  of  the  poor  in  New  York,  are  a  corpo- 
ration to  certain  purposes,  28.  May  sue  and  be  sued  of  necessity, 
28.  Where  an  individual  member  is  not  held,  if  the  powers  of  tbt 
corporation  be  enlarged,  4L  How  their  powers  are  construed ; 
have  no  powers  but  those  expressly  given,  or  necessary  to  carry  ii^ 
to  effect  those  so  given,  41. 

c. 

CAPTURES,  ch.  227,  s.  4,  several  points.  11  cdD.  Cap- 
ture made  without  a  commission  vests  in  the  government :  37  ooD* 
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Captors  are  liable  for  ordinary  negligence.     79,  The  comniissfon  of 
a  public  ship  uf  a  foreign  nation  and  signed  by  the  proper  aulliorirj, 
is  conclusive  evidence  of  her  national  character  ;  eleven  points  de- 
cided, 79.     Flit  oxen  are  articles  of  provision,  and  munitions  of  war, 
84.     Search  may  be  resisted  in  some  cases. 

Captures  in  war,  con.  s.  89.  Tiie  rights  of  a  letter  of  marque  as 
to  self  defence  ;  cases,  89,  90.  Neutral  rights  infringed  ;  cases  90, 
91.  Case  of  a  price  liond,  93.  Capture  of  neutral  property  by 
an  armed  vessel  fitted  out  and  manned  at  Baltimore ;  cases. 

CARRIERS,  ch.  93,  a.  1,  s.  5.  Commercial  code  of  France 
unkes  him  liable  for  goods  lost,  received  by  him  to  carry,  except  in 
cases  of  superior  force  ;  French  principle  is  the  same  by  land  and 
sea,  6.  C.  J.  Holt  requires  the  utmost  care,  where  Jones  requires 
ordinaiy  care,  8.  Proprietors  of  stage  coaches,  bow  liaUe  as  com- 
mon carriers,  9.     What  is  his  delivery  of  goods  or  not,  10. 

Ch.  St,  a.  3,  s.  5.  Where  the  carrier  is  deceived,  further  cases, 
to  be  liable  be  must  be  truly  informed,  or  he  is  not  liable  ibr  a  loss, 
i.  What  is  the  carrier's  notice  to  the  owner,  6. 
^  Ch.  33,  a.  3,  s.  8  con.  Case  for  bank  notes  sent  and  h»st.  No- 
tice to  such  proprietors  is  notice  to  their  agent,  6.  Carriers  may 
limit  their  responsibility,  8.  By  public  notice,  8.  They  nwst  prove 
Ae  party  sending  the  good&  had  knowledge  of  the  notice ;  a  prioied 
paper  delivered  to  him  is  sufficient  notice,  though  in  a  prior  case,  8. 
Three  men  own  a  coach,  one  of  them  drives,  by  bis  negligence  a 
passenger  has  his  leg  broken,  he  may  sue  this  one,  or  join  all  three, 
8.     Case  as  to  goods  imported,  8. 

Ch.  33,  a.  7,  s.  1.  In  cases  of  a  loss,  the  carrier  must  show  the 
cause.  Must  show  he  was  prepared  for  the  danger,  1.  And  also 
wherein  prepared,  1.  Negligence  or  not,  is  a  question  for  the  jury,  1. 

Maryland,  ch.  233,  a.  10,  s.  18. 

CAUSA  MATRIMONII  PRCELOCUTI,  an  old  English  writ 
never  in  use  here. 

CERTIORARI,  ch.  138,  a.  1  con.  s.  14.  Supreme  court's 
general  power  to  award  it  to  courts  and  persons,  &c.  Grants  it  on 
facts  not  contested,  apparent  on  the  record,  &ic.,  15  ;  cases  15.  Is 
common  to  33  States,  with  minor  statute  variations ;  issues  to  a 
justice^s  court;  how  he  must  return  facts,  a.  3,  s.  8,  9.  Only  cer- 
tiorari lies  to  the  orphan's  court ;  to  the  common  pleas  in  criminal 
cases,  9 ;  other  cases,  9.  Pit.  in  error,  must  procure  a  return  to  a 
certiorari^  10.  To  justice's  courts,  11.  Causes  must  be  shown  for 
a  certiorari,  in  all  cases,  13. 

Ch.  133,  a.  7  con.  s.  6.  Issued  on  the  militia  act,  to  remove 
proceedings  commenced  before  a  justice ;  issued,  also,  in  various 
cases,  7  to  11,  respecting  Massachusetts  militia. 

CERTIFICATES  AND  COPIES.  See  Evidence,  ch.  83, 
a.  I,  a*  9* 
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CHALLENGES,  ch.  221,  a.  6.  In  criminal  cases,  6.  Cause 
of,  is  a  jiirnr*9  expressins;  an  opinion  before  trial,  14.     Other  cases. 

CHAMPERTY  AND  MAINTENANCE,ch.202,a.9,s.2,S2H. 
8,  ch.  9,  is  in  force  in  Maryland  ;  champerty  is  an  offence  at  common 
law  ;  how  presumed  to  be  against  the  law  of  another  State  ;  the  im- 
portant case  of  Thalimer  v.  JSrincherhoff,  2.  Other  oases,  2.  See 
ch.  221,  a.  18. 

CHARACTER,  ch.  84,  a.  2,  s.  8.  Want  of  chastity  ;  bow  it 
affects  evidence ;  several  cases,  10  to  12. 

CHEATING,  ch.  203,  a.  2,  s.  2.  To  constitute  it  at  common 
law,  it  must  be  an  act  that  affects  the  public;  cases.  Indictment  for 
a  fraud  in  casting  away  ship  ;  ch.  82,  d.  1,  s.  6. 

Ch.  203,  a.  7  con.  s.  9.  Indictment  on  Massachusetts  statute, 
1815,  ch.  136,  for  obtaining  money  by  false  pretences;  points  de- 
cided, 9. 

CHOSE  IN  ACTION,  ch.  24,  a.  4  con.  Assignee  must  use 
due  diligence  to  obtain  payment  of  the  obligor,  26.  The  assn^oee 
of  the  bond,  is  in  no  better  situation  than  the  assignor,  26. 

CIVILITER  MORTUUS.  How  disabled  to  sue,  &c.  ch.  176, 
a.  4,  s.  11. 

COLLEGES,  ch.  119,  a.  4,  s.  3. 

COMMON  TENANT,  in  ch.  134,  a.  I  con.  s.  11.  A  and  B 
buy  an  estate  jointly  for  their  trade,  it  is  one  in  common  ;  the  inhab*- 
itants  of  two  towns  cannot  join  in  a  writ  of  entry,  14.  Other 
points,  14. 

Ch.  134,  a.  6,  s.  9  con.  One's  share  cannot  be  set  off  on  exe- 
cution by  metes  and  bounds ;  lease  by  one  for  a  year,  of  a  part,  14. 

COMMON  LAW  IN  FEDERAL  COURTS,  ch.  218,  a.  3, 
s.  26,  he. 

COMPENSATION.  Where  made  in  equity  on  part  perfomMince, 
ch.  1 14,  a.  27,  s.  7  ;  cases,  ch.  225. 

COMPOUNDING,  &c.,  ch.  204,  a.  1  con.  Was  an  indictment 
against  the  deft,  for  comfwnnding  a  felony.     That  was  a  larceny. 

CONDITIONS  AND  DEFEASANCES, ch.  Ill,  a. 2, s.  1  con. 
Delivery  of  a  <\ee(\  of  defeasance,  &tc. 

CONDITIONAL  CONTRACT,  how  made  absolute, ch.  l,a.  fii 
s.  7  ;  ch.  Ill,  a.  2,  s.  2.  Creditor  may  bind  himself  to  accept  a 
less  sum,  on  condition  it  be  paid  by  a  day  named  ;  if  not  so  paid, 
the  old  debt  remainF,  ch.  Ill,  a.  3  con.  s.  8.  A  condition  may  be 
void  nnd  the  estate  valid ;  cases,  8. 

Ch.  Ill,  a.  4,  s.  3.  When  a  condition  is  to  be  performed  in  a 
reasonable  time  ;  cases,  3. 

Ch.  177,  a.  9,  s.  24.     Condition  precedent  in  the  sale  of  goods. 

CONFESSIONS  AND  ADMISSIONS,  ch.  83,  a.  1,  e.  7. 
What  is  confessing  a  debt ;  though  the  wliole  confession  must  be 
taken  together,  the  jury  may  believe  part  and  disbelieve  part»  7»  j  A 
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and  B  make  their  note,  A  confesses  it  is  still  due,  this  binds  holbf  7. 
Wife's  confession,  how  it  does  not  prove  her  husband  gnihy,  7. 

Ch«  83,  a.  3*  Where^my  grantor's  oonfeasioos  affect  me,  s*  46  ; 
cases  46,  s«  47,  and  to  s.  53. 

CONSIDERATION.  See  Contracu  and  Consideration,  ch.  1. 
Ph'a.  swearing  a  debt  is  due  to  him  ;  a  ground  of  the  defi's.  prom- 
ise, ch.  32,  a.  4,  s.  20. 

CONSIGNMENT,  ch.  25,  s.  21.  Erery  shipment  of  gcods  re- 
mains at  the  shipper's  risk,  except  there  be  an  express  or  implied 
autliority  to  change  the  property  and  put  it  at  the  consignee's  risk ; 
how  goods  may  be  left  for  the  consignee,  22. 

CONSPIRACY,  ch.  20 1,  a.  3  con.  s.  3.  Was  an  indictment 
charging  tiie  defts.  witii  conspiring  falsely  to  indict  A,  with  intent  to 
ezlnri  money ;  cases,  3. 

Ch.  204,  a.  4  con.  s.  5.     Cases  in  Pennsylvania  ;  to  defraud  by 
means  of  false  pretences. 
-  .Ch.  821,  a.  id,  s.  1,  he.     How  punished. 

CONSTITUTIONALITY  of  certain  powers  of  congress,  the 
federal  executive,  and  judiciary,  questioned  in  sundry  chapters,  but 
especially  in  chapters  76,  186,  187,  224,  225,  226,  227. 

CONTEMPT,  ch.  220,  a.  6  con.  s.  12.  Case  cf  contempt  in 
Maryland  of  county  judges'  proceedings ;  they  refused  to  aUow  a  cer- 
ItDMrs,  dbc,  attachment  issued  ;  chief  justice  appeared  for  himself 
and  the  other  justices ;  each  fincid  20t.  and  costs,  13.  Other  cases 
of  contempt  of  court,  14.  No  rontemptin  not  performing  an  award, 
as  there  was  no  demand  to  perform. 

CONTINUANDO,  ch.  172,  Trespass,  a.  7,  s.  15  con.  The  pit. 
may  lay  a  continuando^  and  prove  a  trespass,  any  time  before  the 
action,  or  prove  part  of  the  time. 

CONTRACTS  AND  CONSIDERATIONS,  must  be  valid 
when  made,  ch.  1,  a.  2,  s.  6.  A  gratuitous  kindness  no  ground  of 
one ;  ignorantly  made,  when  not  binding,  7.  Not,  if  one  party 
practise  fraud,  8.  If  void  it  cannot  be  con6rmed,  8.  When  a  con- 
tract for  tiie  sale  of  land  is  valid,  9.  The  new  French  law,  as  to 
how  superior,  10.  Where  several  papers  make  one  contract,  a.  5-6. 
Neither  party  intends  to  trust  the  other,  id.  One  conditional  in 
words  made  absolute,  7. 

Ch.  1,  a.  7,  s.  1.  Made  under  misapprehensions,  not  to  be  exe- 
cuted.    See  s.  29. 

Ch.  t,  a.  7,  added  to  s.  40.  Equity  never  compels  the  convey- 
ance of  a*  doubtful  title  ;  compensation  made,  and  time  not  mate- 
rial, id. 

Ch.  1,  a.  7,  s.  52.  A  contract  tainted  in  pnrt  by  misrepresenta- 
tion is  void  in  toto  ;  void  if  the  parties  to  it  bind  themselves  to  in- 
vade the  rights  of  others,  53. 

Ch.  1»  a.  8,  s.  7.     A  contract  made  to  three  on  a  oonsideration. 
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moving  from  them,  and  a  fourth  person,  is  valid ;  the  court  will  sep- 
arate a  good  consideration  from  a  btid  one;  and  by  evidence  dehors^  id. 

Ch.  1,  a.  19,  added  to  s.  1.  Suspending,  &:c.,  a  right,  at  anotln 
er's  request,  is  a  good  consideration  ;  so  giving  up  a  bargain,  id. 

Ch.  1,  a.  12,  s.  3.  Defect  of  consideration,  how  cured  ;  if  a  part 
of  a  contract  entire,  be  void,  under  the  statute  of  frauds,  the  whole 
is  so ;  where  a  mere  naked  title  in  one,  is  no  consideration,  5. 

Ch.  1,  a.  17,  s.  1.  A  mere  voluntary  curtesy  is  no  coiisidera- 
tion,  &c.,  is  confined  on,  2. 

Ch.  1,  a.  22.     Both  parties  bound,  &c.,  added  to  s.  1. 

Ch.  1,  a.  22,  added  to  s.  1.  A  decision  contrary  to  Waen'scafe; 
if  the  ground  of  a  first  contract  be  illegal,  all  contracts  thence  aris- 
ing, however  remote,  ore  illegal ;  a  stockjobbing,  &c.,  4.  So  if  tlie 
first  be  tainted  but  in  part,  added  to  s.  5.  How  far  one  must  be 
concerned  or  not  in  smuggling.  Sic,  in  order  to  have  no  remedy  for 
his  money  advanced,  &c. ;  the  doctrine  examined,  5. 

Ch.  1,  a.  31,  s.  2.  Value  received,  implies  a  consideration  ;  but 
gratitude  to  the  father  of  a  child  nine  years  old,  or  afiection  for  it, 
is  not  a  consideration  for  a  note  to  it ;  where  the  creditor's  promise 
to  an  attaching  officer  is  without  consideration,  3.  4,  where  such 
promise  is  valid,  though  made  by  an  attorney. 

Ch.  1,  a.  42,  s.  8.  How  the  deft,  may  go  into  the  consideration 
where  the  (grantor  is  insolvent,  Sic. 

CONTRIBUTION.  None  among  wrongdoers  or  tortfeasors,  ch. 
42,  a.  1,  s.  13 ;  ch.  169,  a.  2,  s.  3.  Among  indorsers,  ch.  42,  a. 
1,  s.  14.     See  Sureties,  ch.  169,  &c. 

CONVEYANCES,  ch.  108,  a.  2,  s.  3  con.,  the  powers  of  towns, 
in  New  York,  over  lands,  to  hold,  &c.     Sundry  points  decided. 

Ch.  108,  a.  3,  s.  15  con.,  titles  to  lands  made  by  Indian  tribes 
not  admissible  in  the  courts  of  this  country.  Such  titles  examined 
largely,  15.  Indian  tribes  wiihin  the  State  of  New  York  are  sub- 
ject to  it.  A  patent  to  an  Oneida  Indian  and  his  heirs  and  assigna 
forever,  is  to  him  and  his  Indian  heirs,  whether  aliens  or  citizens. 

Ch.  108,  a.  4,  s.  1.  Confiscating  acts  in  New  Hampshire  in  the 
revolution  are  valid.  Art.  4  con.  s.  5,  act  of  Pennsylvania  of  1779, 
for  vesting  the  estates  of  the  late  proprietaries  in  tie  State,  did  not 
confiscate  their  lands  within  the  lines  of  manors,  ^r.  Art.  5,  8.  1, 
as  to  the  wife's  releasing  her  right  of  dower.  See  Dower,  oh.  ISO^ 
a.  4,  s.  12. 

Ch.  108,  a.  5  con.  s.  24,  Massachusetts  act,  1821,  ch.  85,  8.  1. 
Oil  a  bill  in  equity  an  oflfer  to  pay  the  mortgage  debt  has  the  force 
of  a  lender,  and  other  provisions,  24.  Where  one  has  a  remedy  in 
equity  on  Massachusetts  statute  of  1823,  ch.  140,  s.  25.  No  bill 
of  discovery  where  there  is  no  written  evidence  to  prove  the  tru8l| 
25.  Case  in  equity,  on  said  act,  between  partners,  26.  Mill  dam 
corporatioo  in  Bo8too.     In  relation  to  the  subject  over  ^iiicli  by  tbe 
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•litwte  or  1817,  ch.  87>  the  court  has  cbfinceiy  jurisdiction  9  itt 
power  b  general  and  coexteosive  with  that  exerciaed  by  tbe  court  q[ 
chancery  in  England,  29*  •  Olbmr  pointi. 

Clu  109,  mode  of  conYeying  lands,  deeds,  d&c.  Art*  3,  as  to 
deods,  a.  A.  Bargain  to  buy  lands,  eigbt  points  decided  s  the 
icM7th«-^ll  which  passes  between  ilie  parties  previous  to  a  writing  ia 
merged  in  it. 

Ch.  109,  8.  18  con.  the  cooTeyanceof  a  mill  site^  be.  with  reser*' 
Taiions,  how  construed. 

Ch.  109,  a.  5,  s.  I  eon.,  oases  in  which  the  habiniun  is  con* 
itnied. 

Ch.  109,  a.  6,  a.  13,  principles  of  eoni^eyances  on  Masaaebusetta 
statntes.  1 3,  what  is  notice  of  a  prior  deed  to  a¥<ud  a  subse<)ueot 
one,  and  15.  A  mortgagee  may  attach  and  levy  on  land  mortgaged 
to  hhii  fef  a  debt  not  secured  by  the  mortgage,  14.  Where  joae 
may  attach  land,  though  he  knows  a  deed  is  about  to  be  mado  of 
i^  14. 

^  Ch.  109,  a.  9,  s.'  2  con.  Tbe  proviso  in  the  13ib  of  Elis.  ch.  5, 
and  SY  £liz.  ch.  4,  and  the  principle  of  Sutton  e.  I^ord,  2*  When 
a  aate  ia  fraudulent  as  to  subsequent  purcbaaera ;  when  a  grantee  ia 
party  to  a  fraud  as  to  creditoris  2. 

Ch.  109,  a.  10,  s.  4,  an  after  purchaser  ta  affected  with  notice  of 
a  prior  mortgage,  not  recorded,  if  be  has  a  legal  notice  of  ita  ei^ist- 
eiicoit  Notice  may  be  inferred  (rem  *  circumstances,  4«  Other 
points,  4. 

Ch.  109,  n.  II  con.  s.  5,  proprietors  in  common  can  make  a  val> 
id  partition  of  undivided  lands  by  vote  only.  Their  vote  authorizing 
a  committee  to  sdl  lands  empowers  them  to  make  deeds,  &c.,  6. 

Ch.  110,  principles  of  English  conveyances  ndopted  here.  Art. 
2,  s.  9  con.  a  grant  of  land  to  the  heir  of  A,  who  is  living,  is  void. 

Ch.  110,  a.  3,  s.  7,  the  pit.  nmst  be  able  and  ready  to  perform 
his  part  of  an  agreement  in  order  to  compel  the  other  party  to 
perform.  What  is  a  breach  of  covenant  or  condition,  or  not,  by  the 
tenant,  22 ;  several  cases.  Art.  3  con.  a.  34,  all  prior  negotiations 
are  merged  in  tbe  written  agreement.  35,  case  between  lessor  and 
lessee. 

Ch.  110,  a.  4,  a.  1.  A  having  seisin  in  law  only  can  convey  ;  where 
A's  iiond   to  B,  that  he  qnietly  enjoy,  &c.,  operates  as  A's  release. 

Ch.  ill.  Same  principles,  conditions,  and  defeasances.  See 
Conditions  and  Defeasances. 

Ch.  112.  Mortgages.     See  Mortgages. 

CONVICTION,  FORMER.     See  Former  Judgment. 

Ch.  221,  a.  8,  s.  1,  several  prisoners  are  convicted  of  a  misde^ 
meanor,  aU  must  be  present  to  move  for  a  new  trial.  4,  attainder 
and  conviction  ;  slave  convicted  on  the  testimony  uf  a  slave,  5 
One  cpnviotet)  of  larceoy ;  caseat  ^.    ^  aeeer^i  persona  convicted 
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of  killing  a  slite  on  sudden  heat,  each  convicted  is  iiubject  to  the 
fine.  7,  to  convict  a  person  of  a  second  crime  of  petty  lanenyi  he 
must  commit  it  after  convicted  of  the  first :  several  points  detided. 

Ch.  221,  a.  16,  s.  2  con.  Error  to  the  supreme  court  of  Vermont 
on  the  25ih  section  of  the  judiciary  act  of  September  24,  lt89, 
(ch.  20,)  how  the  appellate  jurisdiction  may  be  exercised  oo  tlitt 
section. 

Ch.  221,  a.  18.  Cases  of,  and  crimes  after  committed. 

COPARCENERS.     See  Joint  Interests,  fee. 

COPY-RIGHT,  ch.  61,  a.  1  con.  s.  4.  How  printers  may  be 
restrained  at  common  law.  One  employed  to  print  so  many  copies 
for  me  cannot  print  an  extra  number  for  his  own  account,  4.  Con- 
struction of  the  sixth  section  of  the  patent  act  of  1793,  ch.  156,  i. 
5 ;  Evans's  case,  5.  The  first  publisher  of  an  immoral  book  baft  no 
action  against  one  publishing  a  pirated  edition,  s.  6. 

Ch.  61,  a.  2,  s.  11  con.  Covenant  broken.  Action  on  a  special 
covenant :  six  several  pleas  :  seven  points  decided :  the  third— *the 
agreement  was  not  void  as  being  in  restraint  of  trade,  there  being  a 
reasonable  consideration,  11. 

Ch.  61,  a.  3,  s.  1.  No  objection  to  a  witness  in  a  patent  cause,  he 
is  sued  for  infringing  the  same  patent ;  nor  that  he  is  subject  to  fits, 
be.  1.  A  State  appoints  A  to  revise  hs  laws,  his  work  is  not  to  be 
secured  to  him  to  exclude  others,  7.  Action  on  the  warranty  of  a 
machine  to  be  good  and  mercliantable ;  proof  equal  to  any  in 
America  does  not  support  the  declaration,  8.  Proceedings  to  re- 
peal a  patent,  9.     What  contract  invades  the  patent  right,  10» 

CORPORATORS,  ch.  90,  a.  4,  where  witnesses,  s.  10  ooa. 
cases. 

COSTS,  ch.  195,  a.  1,8.  10  con.  where  each  deft,  is  entitled  to 
his  separate  costs.     No  costs  in  error,  being  no  jurisdiction. 

Ch.  195,  a.  2,  in  Massachusetts,  s.  1  con.  Where  aii  adminis- 
trator pays  them  de  bonis  propriisj  to  be  allowed  him  or  not,  2 ; 
cases.  So,  4.  5,  cases.  Art.  3,  s.  15,  costs,  how  to  each  in  re- 
plevin. 32,  case  as  conspiracy,  each  deft,  how  entitled  to  bis 
costs ;  cases. 

Ch.  195,  a.  4,  s.  8.  Costs  in  chancery  in  New  York  ;  cases. 

Art.  4  con.  s.  59,  New  York ;  limited  costs.  Costs  as  to  chang- 
ing the  venue,  59.  60,  double  costs.  61,  limited  costs.  6d,  rate 
of  ihirtytwo  terretenants.  63,  several  defts.  plead  by  one  attorney  ; 
costs.  64,  costs  in  the  discretion  of  the  common  pleas  ;  its  decision 
is  final.  65,  allowed  to  attornies  for  preparing  causes.  06,  several 
cases.  67,  double  costs  to  officers.  Cases,  67.  68,  costs  in  as- 
sault and  battery,  &tc.  69,  only  one  set  of  papers.  70,  several 
grounds  of  costs. 

Cb.  195,  a.  8,  costs  in  Virginia,  con.  s.  9  to  12 :  several  eases. 


COVENANT,  ch.  101,  n.  1,  general  principles.  Art.  Scon. 
(*h»l  vatiii  it  lies  [lot,  s.  1  con. ;  linn  ulfecied   by  simuies  ;  cases. 

13  con.  whni  is  nol  ainliueniiiice.     28,  on  wiiai  nuiils  covenant  lies 
1101  i  CUSPS. 

Cii.  101,  a.  !>,  consiruciion,  s.  6,  according  to  the  locml  meaning 
of  wnrtis. 

COVENANT  OF  APPRENTICESHIP,  cli.  102,  a.  1,9.2 
con.  Cnvenniil  asiiigiicrl,  ihe  effect,  as  between  the  old  Hiid  new  mas- 
ter-    Cxses  uil(led,30,  21. 

Ch.  102,  a.  3  cmi.  s.  0,  7  ;  cases. 

Cli.  103,  clioner  party,  a.  J,  s.  6,  7  ;  cases. 

Cli.  103,  a.  3  con.  s.  13,  one  to  take  efTvci  or  not  oo  a  contiagen- 
cy.      14,  ciisi's. 

CJi.  103,  a.  4,  s.  19,  rase  nf  a  lien  Tor  frieght. 

Cli.  104,  a.  1.  GeiiPfal  princijiWs,  con.  s.  11.  Covenant  of  seisin 
broken  rb  1o  pun  of  tlie  liind  ;  the  rule  of  ilnmages. 

Cli.  104,  n.  3,  seisin  and  ilisseisin.  s.  2  con.  liuw  n  reeorded  deed 
mny  exicnd  tlio  seisin  of  ilie  graiilee  eineriiif;  under  it;  cases. 
Ael  of  Maine,  1821,  cli.  62,  s.  6.  Tl.is  seciion  is  unconslilii- 
tiunal  as  far  as  ntratpective.  3,  lensnl  holding  over  and  paying 
rent  1<>  a  sirangtr  may  not  lie  a  disseisin  of  ilie  lessor;  cases.  Ad- 
Vtrie  jiossessinn  defeats  [lie  deed  and  warranty  In  il,  3.  9  con. 
CiiMs.  13  con.  deed  of  land  burnt  before  recorded,  acridenially, 
agreed  lo  t^ew  it  as  given  up,  is  a  recnnveyam-e  as  lo  llie  parties 
and  all  under  iliem.  An  of  New  Hampsliirc,  February  10,  1791, 
1)1. w  consinieil,  20  con.  wbat  is  no  disseisin  ;  cases.  29  rnn.  if 
tlw  grantor  be  disseised  wlien  he  makes  liis  deed,  all  done  under  it 
is  a  d.ueisiire  end  void  ;  cases.     See  Seisin,  Sur. 

Oh.  104,  a.  4,  possession,  s.  3  con.  possession  of  part  of  lands  or 
goods  is  UBiiDlly  possession  of  all.     Sett  Possession. 

Cli.  105.  Covenants  that  run  witb  the  land.  Art.  1  con.  s.  38, 
lont;  and  special  case. 

Ch.  lOti,  covenants  binding  on  heirs,  executors,  administrators, 
wives,  assignees,  %k.  a.  6  con.  s.  14.  As  lo  executors  of  assignees, 
see  cl).  lOf),  a.  4,  s.  38. 

COVENANTS,  JOINT  AND  SEVERAL,  ch.  J07,  a.  1,  s. 

14  con.     Tearing  ofT  the  seal  by  fraud  of  the  obligor,  obligee  may 
Mill  sue  thereon  a:Kl  state  facts,  at  law  or  in  equity,  cases,  14. 

Cb.  108,  conveyaiK  t's.  See  Conveyances. 

Ch.  115,  covenant  cf  seisin,  of  right,  of  warranty,  and  as  to  in- 
cumbrBRces.  Art.  1,  s.  13  con.  action  on  warranty  of  properly  is 
S|)«oialir  not  rescinded.     If  rescinded  auumpsU  lies,  18. 

Cti.  lis,  a.  S,  s.  8  con.  caveat  emptor  does   not  apply  to  sales  in 
chancer}'.     Does  not  apply  in  catcs  of  fraud. 
.Cb<  114,  a.  3,  s.  29,  pleadings  by  heirs  as  to  assets;  cases,  29. 

Oil.  ll£f  a.  7,  s.  3  coo.     A  oooveya  ia  Cm  lo  D  luds  wilb  g«o- 
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era)  warranty,  E  being  then  seised  of  six  acres,  part  thereof,  D  be- 
comes seised  of  all  but  the  six  acres,  as  to  this  he  is  a  trespasser ; 
cases,  3. 

Ch.  115,  a.  8,  s.  1  con.  Where  the  grantor  is  not  held  to  war- 
rant any  particular  number  of  acres ;  case  much  examined,  Virginia, 
and  decided  if  a  freehold  be  conveyed  with  warranty  to  A,  and  he 
IS  evicted,  his  damages  are  the  value  of  the  land  at  the  time  of  the 
warranty,  and  interest.  Covenant  brought  on  a  warranty  by  a  re- 
mote grantee  is  local,  1.  Other  points,  1.  Land  sold  by  master 
in  equity  stating  too  many  acres ;  for  the  deficiency  deduction  from 
the  price  ;  cases,  6.  How  to  declare  on  a  covenant  of  warranty,  9. 
Cases,  9.  Where  a  warranty  is  not  binding,  10.  Cases,  10. 
Covenant  of  warranty  runs  with  the  land,  11.  Covenant  lies  against 
the  executors  of  the  warrantor,  and  the  grantee  is  not  conBned  to 
his  voucher  or  toarraniia  charta,  12.  Other  points,  13.  Incutn- 
brances  :  in  Ohio,  partition  may  be  by  the  sheriff's  selling  the 
land  and  dividing  the  proceeds,  14.  Cases,  14.  IMoitgage  incum- 
brance, 15.  A  sells  to  B  with  warranty,  and  B  to  C,  &ic.,  C  is 
evicted,  B  must  pay  C  to  recover  of  A,  16.  In  exchange  the  mea- 
sure of  damages,  17. 

Ch.  115,  a.  10,  s.  5  con.  in  judicial  sales  no  warranty  expressed 
or  implied.  The  executor's  covenant,  where  personal,  5.  In 
Maine,  administrator,  by  license,  sells  lands  to  pay  debts,  he  need 
not  give  a  new  bon4,  7  con.  In  Massachusetts  to  sell  by  license  to 
pay  a  debt  barred  by  act  of  limitalioiis,  is  void,  14. 

Ch.  116,  covenant  of  quiet  enjoyment,  aud  to  save  harmless.  See 
Quiet  Enjoyment. 

Ch.  117,  covenant  to  repair  and  pay  rent.  See  Rent  and  Re- 
pairs, 8cc. 

Ch.  118,  covenants  mutual  and  independent,  a.  2,  s.  2  con.  Acts 
to  be  done  at  different  times,  independent,  2.  Art.  2  con.  s.  13, 
14,  mutual  cases. 

Ch.  118,  a.  3,  s.  4,  dependent  promises;  cases,  4.  The  pit's, 
performance  a  condition  precedent ;  cases,  11.     So  paying  rent,  12. 

Ch.  118^  a.  4  con.  s.  9.  A  purchaser's  bond  a  condition  prece- 
dent ;  cases,  9. 

Ch.  118,  a.  6,  s.  4.  A  covenants  to  deliver  a  crop  of  wheat  at 
his  barn  to  B,  between  January  13  and  March  1,  B  to  pay  in  six 
months.  A  may  deliver  it  in  reasonable  parcels,  giving  notice ; 
other  points  decided,  4.  If  a  pit.  fail  to  allege  the  performance  of 
a  condition  precedent,  a  verdict  cures  the  defect,  4  ;  other  points. 
Another  condition  precedent,  9.  Concurrent,  10.  Mutual  and  in- 
dependent, 11.     Dependent  ones,  12.     Cases,  9,  10,  11,  12. 

Ch.  119.  Action  of  covenant  lies  in  sundry  cases;  others  not, 
a.  1,  s.  6  con.  Land  of  A  and  B  is  sold  for  taxes,  A  redeems,  this 
is  to  the  benefit  of  both  ;  cases,  6.    Tax  cinoot  be  osaesae^  oo  a 


<!fcMit#d  penoi) ;  beir  tistised,  6.  AfMMon  not  liaUe  Ibr  lin  tm- 
iMentkMiiil  error,  6.  Where  the  atMsior's  werr&nt  wHh  mie  eeel  Is 
valid ;  when  an  assessment  is  legal ;  points  decided,  6. 

Chi  119,  a.  4,  8.  3»  Cases  of  Harvard  College)  taxes^  Direct 
or  land  tans  assessed  on  acts  of  eongress,  10.  Several  feotsy  ite 
yrineiplos  of  them,  10. 

Ob.  180.  What  is  a  breach  of  covenant,  t.  49.  b«  15,  bmob 
weH  assitned. 

Cbi  lit.  Pleadings  in  covenant  by  defts.  a.  2,  s.  32  cott.  Deft. 
HlO[ipod  to  dispute  the  title  under  which  he  enters,  or  that  in  bis 
kraa*!  at  law  no  equitable  can  be  set  up  against  a  legal  one. 

Cb»  ISl,  a.  3  con.  Covenants ;  some  conditions  pfecedent  to  be 
parlbrmed  by  the  pit.)  some  not ;  how  the  deft,  must  pleads  20. 
Cise  ,S0w 

Oh.  19S-  Covenants  rescinded,  a.  9,  s.  2  eon.  Waivev  or  forM- 
fMre  by  receiving  rent ;  cases,  3.  Goods  sold  on  condition  of  im- 
mediate payment,  delivery  of  the  goods  does  not  pass  the  property 
If-'tio  payment  is  made)  case  of  rescinding,  S3.  Exchange  of 
goods  resetnded  on  account  of  fraud,  35 ;  casei.  ReteindHig  000- 
tracts  in  equity,  36.  Cases,  36.  Other  cases  of  restioding,  27. 
-  -'Ch  128,  covenant,  plees  in,  on 'several  heads. 
'^  C%v  124,  voucher.  Art*  3,  s.  3  con.  parol  demurrer  in,  not  (bond 
fV'Vae  in  the  United  Statea,  however  the  principle  mty  ipi^y,  te. 

Cb«  124,  a.  4,  B.  5,  writ  of  wurantia  tkart^. 

COVENANTS  CONCURRENT,  ch.  1,  a.  5,  s.  6.  Neither 
party  means  to  trust  the  other,  id.  Art.  3,  s.  31,  covenant  to  deli- 
ver sufficient  timber  for  repairs  of  certain  messuages,  be*  $  speeinl 
pleadings,  how  good. 

COURTS,  eh.  187,  a.  1,  s.  6.  *  The  civil  law  described  5  large- 
ly  adopted  here. 

Ch»  187,  a.  3  con.  s.  6.  What  value  gives  the  supreme  court  of 
the  United  States  jurisdiction,  in  replevin,  &c.  value  $1000 )  courts 
of  concurrent  jurisdiction. 

Gh.  187,  a.  3,  s.  3.  The  circuit  courts  of  the  United  States  have 
Jurisdictions  of  suits  on  bonds  to  the  postmaster-general.  4,  have 
not  admiralty  jurisdiction,  except  as  to  citizens  ;  liOw  as  to  an  en- 
dorser. 

Ch»  187,  a.  4.  District  court  con.  s.  3 ;  its  jurisdiction  in  four 
respects :  3,  its  jurisdiction  as  to  seitures  made  in  tlie  district,  on 
the  high  seas ;  so  assaults  thereon :  4,  extends  not  to  boats  and  ves- 
teb  on  fresh  water  rivers. 

Ch.  187,  a.  5.     Powers  common  to  all  the  courts,  s.  14^ 

Ch.  187,  a.  7,  s.  48.  Decision  as  to  the  powers  of  the  federal 
eotirtft  j  federal  jurisdiction  and  State  rights,  as  to  commerce  among 
ibe  eeveral  States ;  steamboat  navigation,  Gibson  v.  Ogden  $  the 
jii*is4ioiiolk  miat  bo  ahown  in  their  proeeisdiogs.     M,  01  10  the 


sl8tutes  of  New  Yorky  granting  to  two  men  exolusive  navigition 
of  all  the  waters  within  tbo  jurisdiction  of  that  Siate  with  ateani-* 
boats,  are  repugnant  to  a  certain  clause  in  the  federal  constiiution ; 
twelve  points  decided ;  several  other  steamboat  cases,  fn  the 
waters  of  k.New  York,  decided  in  the  federal  courts  and  those 
of  that  State.  49,  Virginia  resolution,  February,  1827,  as  to 
protecting  manufat*lurfs ;  federal  jurisdiction  relates  to  th^  com- 
mencement of  the  suit;  as  the  federal  courts  are  of  limited 
jurisdiction,  it  must  be  shown  in  their  proceedings,  50.  As  to  the 
militia  federal  jurisdiction,  Moore  v.  Houston ;  other  cases  of  fed- 
eral jurisdiction.  27,  what  is  meant  by  common  law  jurisdiction  in  - 
the  federal  courts.  48,  word  sovereignty,  its  meaning  in  our  laws. 
49,  statute  of  Vermont  unconstitutional ;  New  Haven  case.  50,  im- 
prisonment for  debt.  51,  construction  of  the  twenty 6fth  section  of 
the  federal  judiciary  act.  52,  commerce  amon^  the  States.  59,  Virgi- 
nia resolves. 

Ch-  187,  a.  12  con.  s.  8,  Maine  case. 

Ch.  187,  a.  14,  s.  15  con.  Justice's  court;  several  case^j  and  s. 
21.     25,  Justice's  courts  in  Pennsyfvania.     26,  in  Kentucky. 

Ch.  187,  a.  16.  Cases  of  construction,  s.  3.  9,  our  common 
law.     10,  thirtyfourth  section  of  the  federal  judiciary  act- explained. 

COURTS-MARTIAL,  ch.  186,  a.  4,  s.  19,  how  their  jurisdic- 
tion is  limited  and  must  be  shown.  No  prohibition  lies  while  they 
act  within  their  jurisdiction,  ch.  200,  a.  7,  s.  7,  8. 

Ch.  187,  a.  16,  s.  11.  Federal  execution,  bow  independent  of 
State  law. 

Ch.  187,  a.  18,  s.  113,  &cc.  maxims  added. 

Ch.  187,  a.  20,  s.  2  con.  State  statute,  granting  a  new  trial,  void, 
be. ;  so  an  appeal  so  dispensing  with  a  general  law  in  a  particular 
case  as  to  banks ;  Breed's  bridge  in  Chelsea  ;  several  points  decid- 
ed. 3,  if  a  private  statute  be  obtained  by  fraud  and  voidable,  the 
question  of  fraud  is  to  be  decided  by  a  jury  ;  two  statutes  of  Ken- 
tucky unconstitutional ;   and  post. 

Ch.  187,  a.  21,  State  statutes  unconstitutional  being  repugnant  to 
the  federal  constitution ;  a  list  of  the  statutes,  s.  1  and  2.  3,  a 
State  cannot  oblige  an  importer  of  foreign  articles  to  take  out  a  li- 
cense from  the  State  before  he  be  permitted  to  a  bale  or  package 
so  imported.  4,  Act  is  void,  giving  the  same  power  the  conati** 
tution  gives.  5,  So  taking  private  property  for  public  use  not  paying 
for  it.  6,  So  the  act  of  Kentucky  is  unconstitutional  and  void,  that 
forbids  persons  to  wear  concealed  arms  :  so  another  act ;  but  acts  of 
limitations  are  constitutional.  7,  So  in  Tennessee  :  if  two  persons 
are  in  judicial  conflict,  any  statute  that  may  affect  their  rights,  or  the 
obligation  of  contracts,  is  void :  other  cases  in  Tennessee,  7.  8,  Law 
courts  in  New  York  do  not  declare  statutes  unconstitutional,  excepi 
overly  so.  9t  ThelegislaUtfe  baa  00  pc^v9r  tp  slpjiep.  tl^  «9DlldM- 
tidnal  term  of  a  justice  of  the  peace. 


7M  INDEX. 

CRIMES  AND  PUNISHMENTS,  ch.  197,  a.  r  con.  •.  IS. 
Tbe  amendment  in  the  federal  constitution,  tliat  proTides  that  cruel 
and  UDOsual  punishments  shall  not  be  iu6icied,  respects  the  Unkm 
only,  ^h  212. 

CRIMINAL  CASES— PLEADINGS  IN,  ch.  217,  a.  S  coo.  s. 
16.  Indictment  of  assault,  &c.  On  a  slave  fled  from  Virginia,  and 
found  in  Massachusetts :  could  be  seized  by  the  administrator  of  tbe 
former  owner,  without  a  warrant     See  Indictment,  cb,  218. 

CURTESY,  ESTATE  BY,  ch.  130,  a.  3,  s.  25  con.  HU  es- 
tate may  be  taken  in  execution  for  his  debts. 

CUSTOMS  AND  PRESCRIPTION,  ch.  26,  a.  2,  s.  3  con.  A 
custom  to  6sh  in  another's  soil,  in  rivers  not  navigable,  is  bad.  Way 
growing  crop,  is  a  custom  in  Pennsylvania  for  the  tenant  to  have  it, 
II.  Customs  in  the  whaling  and  fishing  business,  16.  Restraint  of 
trade^  17..  Boating  on  Connecticut  river,  17.  Deft,  relinquished  his 
boating,  for  a  good  consideration,  17  ;  and  no  restraint  of  trade,  17. 
Good  custom  for  two  whaling  ships  to  join  stocks,  17.  Court  decides 
if  A  by-law  be  unreasonable  or  not,  18.  No  objection  it  is  confined 
to  Boston,  18.    As  to  driving  carts,  be.,  in  Boston. 

Cb.  S6,  a.  6  con.  s.  23.  A  regular  usage  for  twenty  years,  unex- 
plained and  uncontradicted,  is  sufficient  to  warrant  a  jury  m  finding  the 
existence  uf  immemorial  custom. 

D- 

DAMAGES,  HOW  ASCERTAINED,  ch.  28,  a.  2  con.  s.  9. 
IjCgacy  to  be  paid  at  the  rate  of  prices  of  certain  oxen  ;  price  taken 
when  it  became  due  :  different,  a  case  in  New  York,  9. 

Ch.  28,  a.  3,  s.  7.  In  mitigation  of  damages,  the  deft.,  when  sued 
for  the  price  of  goods  sold  to  him,  may  show  their  quality  to  be  in- 
ferior to  what  they  were  represented  to  be  at  the  sale. 

Ch.  28,  a.  4,  s.  3.  The  jury  expressly  assesses  single  damages 
when  the  court  may  treble  them.     How  the  pit  must  declare. 

Ch.  28,  a.  5,  s.  3.  Neither  surety  or  principle  is  held  beyond  the 
penaliy :  too  general.  $1000  forfehurfe  for  not  building  houses  in 
time,  is  a  penalty,  and  not  liquidated  damages.  A  sum  of  money  is 
the  measure  of  the  damages,  though  to  be  paid  in  specific  articles,  5. 
Three  give  a  joint  note  ;  all  sued  ;  one  not  found  ;  one  pleads  ;  one 
defaulted;  damages  must  be  assessed  against  the  two  found,  5. 
Chancery  relieves  as  to  penalties  where  there  are  data  of  compensation j 
21.  Other  points  settled,  21.  If  one  claim  to  pay  stipulated  damages, 
must  show  they  are  in  lieu  of  performance,  22. 

Ch.  28,  a  7.  Damages  in  trespass,  s.  1  con.  Proyocation  to  lessen 
damages  must  be  at  the  time,  &c.,  2.  Trespasser's  recovery  against 
one  ph.,  is  barred  as  to  the  other,  5.  Trespass,  9.  c./;  ph.  may 
recover  cotisequential  damages,  as  loss  of  crops,  &ic.,  8. 

Cb.  98, 1.  8|  8.  4.    Entke  damages  on  aeferal  counts,  one  tmd 
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judgment  arrested^  4.  Several  jointly  sued  for  the  same  act,  damages 
joint,  4,  though  they  sever  in  pleading,  or  one  is  defaulted  ;  may  show 
in  mitigation  of  damages  their  motives,  4. 

Ch.  85.  Evidence  to  increase  or  mitigate,  4  con.  In  slander, 
evidence  to  prove  the  ph's.  general  bad  character  was  admitted ;  m 
mitigation,  4.  So  ground  of  suspicion,  4.  So  the  wife's  misconduct, 
oLc«   J II  crxm  cotx*  4«  i 

DAY,  DATE,'  MONTH,  CAI.ENDAR,  &tc.,  ch.  27,  a.  1,  s. 
2  con.  Note  dated  Sept.  19,  1795,  payable  in  twelve  months,  is 
suable  Sep.  20,  1796.  Deed  given  by  an  officer  after  sun-set,  the 
day  is  excluded,  2.  Court  notices  the  fractional  parts  of  a  day  in  Fome 
cases,  2.  Two  deeds  dated  and  executed  the  same  day,  proof  ad- 
mitted to  show  which  was  first  executed,  9.  If  two  policies  be  exe- 
cuted at  the  same  time,  the  assured  may  recover  the  whole  on  either, 
&£c  ,  9.  Fraction  of  a  day,  10.  Dean's  case,  and  notes  in  New  York ; 
many  conmutations  as  to  time,  11.  Where  the  court  will  or  will  not 
notice  the  tractions  of  a  day,  12. 

Ch.  27,  a.  5,  s.  2  con.  JFrom  may  mean  inclusive  or  exclusive  of 
the  day.  Several  cases,  2.  Ch.  27,  a.  6  con.  Manner  of  citing 
dates  of  statutes  examiiic*d. 

DEBT— CONTRACTS,  ch.  139.  Generally,  a.  1  con.  s.  6. 
Lies  on  no  conditional  or  collateral  undertaking :  so  not  against  the 
endorser  of  a  note,  6. 

Ch.  139,  a.  2,  s.  1.  No  variance  to  state  tlie  words  of  a  contract ; 
cases. 

Ch.  139,  a.  8,  s.  9.  Coiditional  sab,  with  delivery  of  woo]  to  the 
deft.,  to  be  manufactured  at  75  cents  a  pound  ;  wool  to  remain  the 
property  of  the  owner,  be. ;  it  so  did  remain  his  as  to  the  deft,  (to 
whom  delivered)  and  his  creditors.  W  ere  is  a  complete  ale  an  I 
delivery  of  goods,  though  they  remain  in  the  vendor's  store,  0  :  other 
cases  of  sales  completed,  and  property  changed,  9.  16.  Heirs  being 
liable  to  creditors  of  their  ancestor  as  to  lands  descended  to  them,  no 
alienation  by  them  after  sued,  can  protect  them  or  their  purchase  s; 
the  effect,  as  to  title  and  lien,  of  selling  land  to  pay  debts  by  the 
license  of  some  court. 

Ch.  154.  Pleas  in  debt,  9.  Applying  payment:  various  rules  and 
items. 

Ch.  9,  a.  20.  Debt  of  another^  s.  I  con.  Deft's.  promise  to  satisfy 
B's  lien  on  a  vessel  fit  for  sea,  in  consideration  the  p!t.  would  allow 
her  to  sajl,  is  not  within  the  statute  of  fraud  ;  a  written  agreement 
to  pny  a  third  person's  debt,  without  any  consideration  expressed,  is 
void  by  it,  quere,  1.  Deft,  received  goods  to  pay  A's  debt,  promised 
B,  about  to  attach  A's  property,  in  deft's.  hands,  if  B  would  wait  till 
the  fall,  deft,  would  pay  the  debt :  valid,  and  not  whhin  the  act,  1* 
Garnishee  promised  the  ph.,  in  an  attachment,  if  he  would  discontinue, 
and  wait  some  months  he,  (Gam.)  would  pay  the  debt  for  the  deft. : 
void,  not  being  in  writing,  1.    Other  cosesp  5.  ^  ^ 
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Cb.  9,  a.  20.  Debt  of  anotber,  35.  A  member  of  a  eorpomtfcii 
Kable  for  its  debt,  promises  to  pay  it,  is  bound ;  where  I  promise  A 
to  pay  B's  debt,  and  tills  arises  out  of  some  new  cons'Heration  or  ben- 
efit to  me,  or  barm  to  A,  moving  me  to  act,  my  promise  is  not  wiihia 
the  act,  36.  A  gave  the  pit.  a  note,  to  be  paid  in  seven  montbs ;  deft, 
in  consideration  of  15  tons  of  bay,  sold  and  delivered  to  bira,  at  his 
request  by  A,  promised  to  pay  A's  note  ($100,)  to  the  pit. ;  valid, 
and  not  within  the  act,  36. 

DEBTOR  IN  EXECUTION,  discharged  by  the  creditor— the 
efict|  cb.  136,  a.  17.     Several  cases.     Ch.  65,  a.  11.  s.  6. 

DECEIT^  ch.  62,  a.  1.  s,  1  con.  Tlie  ground  of  this  action  is 
fiHud,  and  it  lies  ngainst  a  minor  on  a  warranty ;  where  the  vendor  of 
goods  can  rescind  and  reclaim  them  or  not,  1.  The  principle,  a. 
abartd  price,  implies,  the  article  sold  is  sound,  b  a  prindple  of  the 
cMIIaw  only,  13  con.  How  adopted  in  some  States,  13.  Not  adopt- 
.id  in  Virginia ;  no  implied  warranty  in  sheriflfs  sale ;  caneai  emptor 
mplies,  13.  Nor  is  the  purchaser  bound  to  notice  palpable  defects, 
WMd  be  cannot  see  the  property,  13.  If  the  vendor  or  lessor  falsely 
stthn  a  fact  in  his  own  knowledge  alone,  to  the  injury  of  the  vendee, 
or  leasee,  be.,  an  action  lies,  16  con. ;  cases,  16* 

Ch.  03,  a.  2,  s.  17  con.  A  buys  wheat  by  sample,  he  has  a  rierht 
tar  See  and  inspect  the  whole ;  if  refused,  he  may  rescind,  17.  The 
Vendor  is  responsible  that  all  is  as  good  as  the  sample,  17.  Other 
points,  Vt.  This  action  lies  not,  iftne  representation  be  true  in  sub- 
stance, 19  con.  And  according  to  the  party's  knowledge  and  belief, 
19.  One  who  reconnnends  another  must  know  he  is  not  trust  worthy, 
&c.,  19.  Warranty,  what;  an  agent  personally  liable  on  it,  21  ; 
cases,  21.  What  constitutes  an  express  warranty,  23.  Must  be  in- 
tended, 23,  by  the  vendor,  24.  No  particular  form  of  words  are 
necessary,  25.     Other  points,  25. 

Ch.  62,  a.  3,  s.  4.  A  sells  shingles  to  B,  not  of  the  statute  size, 
arid  takes  his  note,  he  cannot  recover  on  it ;  sale  was  in  violation  of 
die  statute,  4.  If  the  article  be  deficient,  and  the  pit.  sue  for  the 
price  agreed,  deft,  may  deduct  the  deficiency,  4.  Other  cases,  4. 
These  cases  bring  in  question  Kvereit  r.  Gray ;  the  shipper  deceiving 
the  master,  &c.,  10;  cases,  10. 

Ch.  62,  a.  4,  s.  3.  Where  the  vendee  may  return  the  article,  an 
offer  to  return  is  sufficient ;  cases,  3,  Where  the  contract  remains 
bpen,  3 ;  tlien  the  action  must  he  on  it,  3.  Pit.  sold  the  deft,  size 
that  was  bad ;  he  recovered,  as  there  was  no  deceit,  no  fraud,  no 
warranty,  23.     Oiher  points. 

DECLARATIONS,  ch.  176,  a.  2  con.  s.  26.  Act  of  congress 
of  Jiily,  22,  1813,  as  to  joinder  in  actions;  one  bill  of  costs,  &c.,  26. 

27,  Owners  of  a  privateer  may  alone  sue,  fac. ;   so  whaling  vovages- 

28,  Joint  defts.,  where  one  must  sue  alone;  cases,  28.    29,  Writ  of 
right,  heirs  may  join  or  not. 

Ch.  175,  a.  6,  s.  19.  Diabt  or  covenant  fbr  refit,  wbei^  tf^nskory 
^r  local.     45,  Cases  added. 
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Cb*  ITA,  B.  7,  s.  3.     Service  of  the  writ.     See  Serrice^  kc 

DECREES  IN  EQUITY,  ch.  226,  a.  12;  cases. 

DEEDS,  ch.  86,  a.  1,  s.  8.  Suhscribing  witness  must  be  pro- 
duced, if  to  be  had  ;  if  not  then,  be. ;  mark  is  no  hand  writing,  6. 
Words  in  a  deed  '  I  quit  my  estate,'  passes  it,  8.  Proving  signii^, 
jury  may  presume  sealing,  8,  and  delivery,  8.  To  wlK>m  recording 
a  deed,  is,  or  is  not,  notice,  8.  Other  cases,  a.  1  con. ;  cases,  22. 
What  is  no  delivery.  23,  How  n  void  deed  may  prove  extent  of 
possession.  24,  Grantee  expresses  in  his  deed  the  consideratioo  is 
received,  parol  evidence  admitted  to  prove  it  not  received ;  supeiflii- 
ous  words  rejected.  24,  Where  an  after  deed  first  recorded  avails, 
25.  Other  points,  25.  Acceptance  of  a  deed  is  essential,  26. 
Where  presumed  or  not,  26.  No  one  can  avoid  a  deed  but  a  parl^ 
to  it,  &c.,  27.  Any  alteration  in  a  deed,  made  hy  one  claiming  under 
it,  avoids,  28 ;  though  immaterial,  28. 

Ch.  86,  a.  3,  s.  3.  Judges  decide  what  alterations  are  material  or 
not ;  what  avoids  a  note,  8 ;  by  a  stranger,  8.  Grantee  alters  his 
deed  four  hundred,  to  five  hundred  acres,  after  he  entered;  his  ad- 
ministrator sold  to  Thorndike,  the  deft.,  a  fair  purchaser;  his  title  good, 
8.  Other  cases  of  alterations,  8-19.  Vohmtary  deed  is  void  as  to 
existing,  not  as  to  after  creditors,  19.  Five  other  points  decided,  19. 
Rasure  with  consent,  19.  Deeds  void  as  to  creditors :  sundry  cases 
or  points. 

Ch.  86,  a.  4,  s.  8  con.  Evidence  of  other  considerations  admitted; 
other  points,  8.  What  parol  evidence  may  be  admitted  to  prove,  8 
and  25.     Contents  of  a  lost  deed  proved,  36. 

Ch.  86,  a.  5,  s.  2  con.  Proof  in  the  absence  of  the  subscribing 
Witness* 

DEFAMATION  AND  LIBEL,  Ch.  63,  a.  2  con.  s.  38,  39^  40. 
Many  cases  of  words  actionable, 

Ch.  63,  a.  2,  s.  6.  To  call  one  a  mulatto  is  actionable  perse:  so 
you  are  a  counterfeiter,  6.  Words  imputing  weakness  of  intellect  are 
not  actionable,  6 ;  though  spoken  of  a  candidate  for  congress,  6.  Other 
cases,  6.  To  call  a  woman  a  whore  is  actionable,  per  se^  in  Peimsyl- 
vania,  6  ;  but  not  in  New  York,  per  se. 

Ch.  63,  a.  3,  s.  22.  Loss  of  marriage  and  special  damages,  ac- 
tionable. 

Ch.  63,  a.  4  con.  s.  28.  Not  actionable  to  say  A  maliciously  burnt 
his  own  house,  must  be  a  colloquium,  &cc.,  28.  An  innuendo  does  not 
enlarge  or  add,  28.  Cases,  28.  Nor  words  charging  the  pit*  with 
false  swearing,  be,  30 ;  explained,  30. 

Ch.  63,  a.  5,  s.  5  con.  What  is  a  charge  of  the  crime  against  na- 
ture.    The  office  of  the  innuendo,  5. 

Ch.  63,  a.  7,  s.  20.     A  newspaper  establishment  is  a  subjfsct  of 

troperty  and  of  contract.     An  indictment  for  an  obscene  libel ;  (see 
iibel,  ch.  207.)     What  is  a  libel  of  a  witness,  Clark  v.  Binoey,  28. 
IS  ft  neiiibei  consent,  the  elMHrofa  may  ifiTestigate  any  compliuit  h 
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wridng  sgninst  him  ;  no  molicn  unless  eirpresj,  29.  To  impearh  in 
wriling  n  young  lady  of  gooil  tliaracier  as  unchaste,  is  a  libel,  Bos- 
ve\i  ».  O*goofl,  B.  30. 

Ch.  63,  a.  7,  lilicl,  s.  9.  Eviriunre  in  milifiation  of  tJafiKiges. 
Actton  for  a  lit)el,  deft,  cnnnol,  fo  bar  ll,  or  in  milignlion  of  datnages, 
lliev  Ihe  pit's,  libel  against  him,  9.  Words  charged  itie  pit.  niib 
eheaiiiig  till!  State.  Hrld,  (he  ileft.  could  not  shew  in  mitigation  of 
(IniQages,  Sic,  i)int  the  charge  was  generally  imported  as  true,  9.  Hon 
ihs  words  uttered  must  be  proved.     Sevcrul  rules,  0. 

Ch.  63,  H.  8,  pleading  and  evidence,  con.  a.  &1.  If  the  evidence 
VBiy  from  the  plea,  the  pit.  has  jiidgriieni ;  cases,  51.  Deft,  may- 
sltow  the  woids  charged  nere  rollowed  by  other  nords,  modifying, 
lie.,  ftS.  In  the  derlnmlion  it  is  enough  to  state  the  substance  of  the 
Vord<>,  53  ;  cnses,  S3.  How  the  defi.  may  jnsilfy  the  s^peskiiig  of  Ihe 
words  he  heius,  M.  Evidence  of  general  character,  55;  cases,  55. 
'Spcriat  rase  of  a  miniWer  of  the  gospel,  56.  Ii  belongs  to  the  jirry 
to  deride  if  llie  ivords  were  malicious,  50.  Clinrge  of  sduhery  ;  plea 
■xn  guiliyt  and  jnstifiratiitn  ;  this  bad.  In  ii  i$  admitted,  the  speaking  of 
Ihe  wnrds,  57.  Several  points,  57.  Charge  of  iheH,  jiictiGcntion 
•lont  plended  of  the  triilh  of  the  words  spoken,  not  within  the  statute 
18^6,  oh.  lOT,  9.  2,  58.  If  deft,  fails  malice  is  inferred,  58.  Oilier 
pmnta,  58. 

DEFAULT,  rh.  175,  a.  14,  s.  2.  Coirri's  power  to  order  h,  by 
eoiiMnt.     a.  14  con.  s.  II,  defnidl  set  aside  for  variance  In  the  name. 

DELIVERY  OF  GOODS  sold  so  as  to  vest  the  propeny  in  the 
vendee,  cli.  h!0,  n.  8,  s.  9 ;  cases. 

DEMUBKER  to  evidwce,  and  bills  of  exceptions,  ch.  100.  a.  I. 
s.  2  COD.  Where  the  party  must  join  in  demurrer;  rules  and  cases. 
7f  As  to  ilie  time  of  allowing  a  bill  of  exception  ;  when  drawn  up.  If 
a  judge  erroneonsly  instruct  a  jury,  where  he  need  not,  may  cause  a 
new  trial,  7.  Other  cases,  7.  a.  1  con.  s.  13,  such  bill  does  not  lie 
on  Stat.  IS20,  ch.  79,  s.  5 ;  s.  13,  various  other  cases. 

Ch.  100,  a.  2,  s.  g  con. ;  cases. 

Ch.  I81,dennirrer,  a.  I  con.  s.  2.  General  rule  the  party  who  com- 
mits the  6rst  subMantJul  fault  in  pleading,  has  judgment  against  him. 
Cases  as  to  a  rotten  ship,  tec,  3.  Much  special  pleading,  and,  twelve 
points  decided  on  demurrers,  k.c. 

Ch.  181,  a.  4,  cases  of  demurrer  in  several  States,  con.  s.  14  ;  15, 
Other  cases;   16,  17,  and  18,  various  cases. 

Ch.  226,  a.  5  ;  demurrers  in  equity. 

DEPARTURE,  ch.  180,  a.  4,  s.  9  con.  To  declare  on  a  lease 
-and  Wijy  a  parol  agreement,  is,  inc. 

DEPOSITIONS  AND  AFFIDAVITS,  ch.  87,  a.  2,  s.  2.  Evi- 
ienenJe  bene  nte,  how  it  may  be  used.  Agent's  affidavit  for  a  com- 
misatDli,  2.  One  in  perpetvam,  how  used,  4.  Deposition  once  read 
witliourolyeciion,  cannot  be  objected  to,  4,  Notice  to  one  partner,  4. 
i^alii^'qaoHions  toa  winnsareobiactioiMblei  4.  Both f»ni«a lake 
depotitioiu  froiD  the  files,  the  effect,  31. 
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Ch.  87,  a.  4  con.  s.  23 ;  in  perpetuam  in  New  York  ;  bow  taken,  &c. 

DETINGT,  ch.  176,  a.  3  con.  s.  34.  Debt  against  an  executor 
is  in  tbe  detintt  only,  exception  and  case  of  waste. 

Dl!:VlAT10N,  ch.  40,  a.  12,  s.  21.  None  if  a  vessel  pit)ceed  to 
ibree  or  more  ports,  to  unload  ;  if  according  to  the  usage  of  trade  and 
navigaton  at  tbe  places,  21.  No  deviation  to  sail  from  a  fiort  unpre- 
pared, to  avoid  a  seizure  in  it,  34.  intention  to  deviate  is  no  deviation, 
34.  Important  question  of  deviation,  44,  Thorndike  v,  Boardffian, 
44.    Material  question,  was  the  risk  increased,  44. 

Ch.  40,  a.  15,  fraud,  con.  s.  12.  If  one  insure  all  his  interest  in 
one  policy,  he  cannot  recover  on  another,  though  the  ph.  insure  for 
himself  and  others  concerned. 

Ch.  40,  a.  16,  freight,  s.  18  con.  Insurers  on  cargo  are  limbic 
whenever  the  insured  must  pay  an  increase  of  freight.  As  tbe  conse- 
quence of  the  peril  insured  Hgninst,  18;  cases,  18. 

Ch.  40,  a.  17,  s.  22  con.  Property  is  not  changed  till  delivered  by 
the  neutral  to  the  enerny  of  the  captor;  cases,  22.  Vessel  destined 
for  an  enemy's  port  clears  out  for  a  neutral  one,  policy  not  avoided, 
25.     When  the  risk  is  not  increased,  25 ;  remark,  25. 

DIFFERENT  STATES,  citizens  of,  ch.  176,  a.  3,  s.  33..  Land 
titles  in,  wills  as  to,  ch.  223,  a.  1,  s.  6,  7.     See  Lex  Loci. 

DISCHARGE  AND  DEFEASANCE,  ch.  157,  s.22.  A  spe- 
cialty received  as  a  coliatvral  security  for  a  simple  contract  debt,  does 
not  discharge  it.  23,  if  a  creditor  take  his  debtor's  note,  endorse  it, 
and  get  it  discounted  at  a  bank,  &c.  creditor  pays  tlie  note,  tbe  first 
debt  is  not  discharged.     24,  oth3r  cases. 

DISCLAIMER,  ch.  176,  a.  12  con.  s.  31,  how  pleaded.  Several 
cases,  31. 

DISCONTINUANCE,  ch.  114,  a.  30,  s.  7 ;  case,  3  Har.  b  Mc 
Hen.  443.     17,  18,  cases  of  discontinuance. 

Ch.  175,  a.  11,  of  actions,  s.  24.  Rule  of  discontinuaoce  where 
not  of  course. 

DISCOVERY  IN  EQUITY,  ch.  226,  a.  2,  s.  7,  10,  21. 

DISTURBANCE,  ch.  64,  a.  3,  of  common  of  pasture  in  New 
York,  &£c.  also  of  estovers,  19.     The  various  properties  thereof,  19. 

Ch.  64,  a.  4,  s.  8.  The  domicil  of  a  Bsbermau  who  lives  in  bis 
boat  in  the  summer,  a.  4  con.  s.  13,  action  on  statute  1822,  cb.  104, 
collector  of  taxes'  return,  8tc. 

DIVORCE,  effect  of,  ch.  46,  a.  9  ;  cases. 

DONATIO  CAUSA  MORTIS,  ch.  43,  a.  11,  s.  11  con. 

DOUBLE  PLEADINGS,  ch.  180,  a.  3,  s.  1.  Payment  and  non 
est  factum  joined^  5 ;  so  7i07i  Hemisit  and  no  rent  in  arrears,  3.  When 
to  move,  so  to  p!eid,  3.     6,  filing,  be. 

DOWER,  ch.  130,  a.  4,  s.  3.  Husband's  tenant  cannot  deny  her 
dower,  4  con.,  third  means  a  third  of  the  nett  profits  of  an  ofliee,  &c. 
8,  wife  cannot  bar  it  by  a  release  to  her  husband.  Where  she  ah>be 
may  release  it,  8.     Dower  re^s  in  action  only,  8 ;  and  caonot  be  at- 
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Ch.  226,  a.  6.  Plea  in  bar,  10  con.  Equity  regards  the  times 
in  the  acts  of  liniitaiions* 

Ch.  226,  a.  7.  Answers  con.  s.  21.  Bill  for  account  and  dis* 
covery  as  to  goods,  &c. ;  pien,  act  of  limitations,  &c.,  overruled, 
because  a  trust  case;  defts.  ordered  to  put  in  a  full  answer;  several 
points  decided,  21. 

Ch.  226,  a.  9.  Cro«!S  bill,  &c.,  s.  3  con.  Where  a  new  hearing 
on  a  supplementary  bill ;  cases,  3.  Supplemental  bill  in  the  case 
of  a  mortgage ;  the  proceedings,  3.  Bill  of  interpleader  ;  party 
double  taxed  by  two  places ;  cases  of  interplesider,  3. 

Ch.  226,  Bill  of  review  con.  a.  11,  s.  7.  Chancellor's  interest, 
&ic. ;  points  decided.     8,  How  limited  as  to  time. 

Ch.  226,  a.  12,  Decrees  in  equity,  s.  9. 

Ch.  226,  a.  12  con.  s.  21,  Decree  how  supported.  22,  Decree 
of  dismissal.  ^ 

Ch.  226,  a.  13.  Injunctions,  s.  I  con.  Sundry  cases  of  injtmc- 
tions,  to  s.  15. 

Ch.  226,  a.  14.  JVe  exeat  regnoy  when  &f  right,  8ic.,  s.  6,  7,  8 ; 
cases. 

Ch.  226,  a.  15.  Practice  in  equity,  s.  1.  Issue  to  a  jury  refus- 
ed.    15,  Sequestration,  how  awarded. 

Ch.  226,  a.  16.     Parties  disclosing;  cases,  s.  12  con. 

Ch.  226,  a.  17.  What  is  a  fraudulent  decree  con.  s.  5.  Cases, 
5,  6,  7,  8. 

Ch.226,  a.  18.  Pari  delic/umy  in  pari  delicto  ^  writ  of  assistance. 

ERROR,  writ  of,  ch.  137,  a,  4.  Cases  con.  to  s.  6,  a.  4  con.  s.  21. 
Does  not  lie  on  an  arrest  of  judgment ;  one  mny  have  judgment 
against  himself  in  ordi'rto  brius:  error  ;  no  error  where  the  law  court 
expresses  no  opinion^  22.  Other  points,  22.  Where  judgment  is 
only  for  costs,  no  ground  of  error,  23.  Error  does  not  lie  for  the 
deft,  below,  defaulted,  24.     Oiher  points,  24. 

Ch.  137,  «.  5  con.  s.  21.  Error  lies  from  the  supreme  court  of 
the  United  Stales  on  a  judgment  of  the  circuit  court,  awarding  a 
peremptory  mandamus ;  decree  against  one  dead,  his  heirs  have  er- 
ror, 22.  Execution  may  issue  as  so.n  as  a  judgment  is  perfected, 
subject  to  a  writ  of  error,  23.  Other  points,  23.  Error  limited  to 
five  years,  &ic.,  24.  Points,  24.  Error  lies,  if  the  common  pleas 
improperly  refuse  to  nonsuit  the  ph.,  25. 

Ch.  137,  a.  6,  s.  9  con.  Error  to  enter  judgment  too  soon; 
judgment  of  a  competent  court  is  conclusive  till  reversed,  9. 

Ch.  137,  a.  9,  s.  4.  After  goods  r.re  seized  on  Ji,  fa.  error  is  no 
tvpersedras  ;  venditio  ni  exponas^  4.  Error  coram  nolis,  1 1 .  How 
error  must  appear  below,  12.  Plea  ;  nul  tiel  record^  ^c,  13.  Court 
of  appeals  cannot  notice  in::tructions  to  a  jury  but  by  bill  uf  excep- 
tions, 14.     Pit,  may  assign  common  error,  (&c.,  15. 

Cb.  137|  a.  lOy  9.  6,  Writ  of  dimiautioo  ordered. 
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Ch.  137,  a.  15  con,  s.  23*     Error  as  to  costs  only. 

Ch.  137,  a.  16  con.  Error  in  Pennsylvania)  on  several  statutes, 
kc.,  8.  S.     Rules  and  cases,  10. 

ESCAPES,  FALSE  RETURNS,  AND  RESCUES,  ch.  66,  a. 
1,  s.  3.  No  escape  where  the  execution  is  not  under  seal;  no  ac- 
tion for  an  escape,  on  mesne  process,  e:^cept,  9. 

Ch.  65,  a.  3,  s,  13.  Same  principle  as  in  Lee  v.  Gansel ;  to  ar- 
rest a  debtor,  the  officer  may  break  open  a  warehouse,  stote,  or  barn 
not  connected  to  a  dwelling  house,  13.  So  its  inner  doors,  13,  What 
is  a  valid  levy,  13.  Officer  may  enter  defi's.  house  in  replevin  to 
search  for  goods,  29.  Cannot  break  open  an  outer  door  on  civil  pro- 
cess, 30.     What  is  a  door  shut,  30. 

Ch.  65,  a.  4,  s.  6.  As  to  a  demand  on  a  contract  on  Sunday  ; 
sales,  &c.  9  where  a  foreign  consul  cannot  object  to  state  jurisdic- 
tion, 17  con. 

Ch.  65,  a.  5,  s.  20.  Further  cases  of  escapes  ;  as  to  punishment 
ex  post  factOy  28.  Debt  for  an  escape,  28.  Massachusetts  act  1821 , 
ch.  22,  making  the  creditor  liable,  28.  Sheriff  having  a  deft,  in 
execution,  must  obey  a  habeas  corpus  writ,  29. 

Ch.  65,  a.  7,  s.  9.  It  is  a  rescue  if  one  take  cattle  from  a  field- 
driver,  &c. ;  a  debtor  is  arrested  in  Massachusetts  on  mesne  process, 
and  escapes  into  New  York,  the  effect. 

Ch.  65,  a.  9  con.  s.  12.  Case  for  a  false  return  of  nulla  bona 
to  a  writ  of  scire  facias  ;  a  special  case  of  official  misconduct,  12. 
Several  points,  one,  the  officer  cannot  bind  himself  to  one  party 
against  the  other,  12. 

Ch.  65,  a.  11,  s.  6.  A  creditor  gets  judgment  and  execution 
against  his  debtor ;  is  arrested  and  discharged  by  the  pit's,  consent, 
the  effect,  6.  The  officer  takes  the  debtor's  note  and  returns  Jlhe 
execution,  satisfied  of  his  own  authority,  debtor  is  still  liable  to  the 
creditor,  6.  Other  points,  6.  In  a  criminal  case,  an  officer  after 
demand,  may  break  doors  in  the  day  or  night,  8. 

ESCROW,  ch.  159,  s.  8  con.  What  is  not  an  escrow  ;  so  a  de- 
livery of  a  deed,  14.  If  a  deed  be  delivered  or  not  as  an  escrow, 
is  a  jury  question;  cases,  14.  Special  pleadings;  two  important 
questions  decided,  14. 

ESTATES,  ch.  125,  a.  3,  s.  5.  How  the  heir  bad  the  estate 
before  the  statute  of  quia  emptores, 

Ch.  125,  a.  4,  s.  2.  Where  a  creditor  may  attach  the  siiare  of 
an  heir ;  cases,  2.     Produce  goes  to  the  heir  ;  cases,  2. 

Ch.  125,  a.  5,  s.  22.  Devisee  understood  though  misnamed  in 
the  will ;  a  parish  can  hold  property  for  a  school ;  estates  by  limita* 
tions,  a.  5,  31.  Several  cases,  31.  44,  cases  examined.  Unjer  cb. 
125,  a.  6,  Estates  that  will  descend,  s.  2  con,  by  devise,  s  1&« 

ESTATES  BY  DESCENT,  on  Massachusetts  statute,  ch.  126 
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B.  1,  s.  2  con.  What  is  no  advincement ;  several  esses,  2.  Wfaerfl 
to  eiuH  escheats  for  nsnt  of  heiis,  6. 

Ch.  1-ti,  a-  7.  New  provisions  in  Massochusetts  act,  Marctl 
1806  i  escheats,  s.  7.     Cases,  7. 

Cli,  126,  a.  2  con.  s.  6.  Advancement,  and  advancements  on  notes, 
&.r..,  Iiuw  compiiied  ;  cases,  8.  a.  3,  s.  6,  Where  deviieei  uke  per 
nirpti  and  not  per  capita. 

ESTATES  BY  DEVISE,  ch.  127,  a.  1  con.  s.  16.  A  codicil 
added,  revoking  a  child's  share  in  llie  will,  and  no  devise  over,  as  to 
this  sliare  testator  dies  intestate  ;  other  points  decided,  16. 

Ch.  137,3.2,  Estates  devised  on  Massacliuseiis  statutes,  s.  6. 
When  a  nuncupative  wit)  is  good  ;  and  evidence  proper  to  establish 
it,  a,  A  will  of  real  and  personal  estaie,  where  void,  24.  A  minor 
may  make  a  will  of  personal  estate,  24.  Of  this,  valid,  though  in 
words  of  all  his  estate,  24.  Widow  waives  the  devise  to  her,  she 
has  no  portion  In  the  personal  esUle,  24- 

Ch.  1^7,  a.  4,  As  to  sane  inind,  s.  14.     Case   considered,  14. 

Ch.  127,  a.  6,  s.  10.     Who  is  to  prove  the  testator's  insanity. 

Ch.  127,  a.  9  con.  Where  grandchildren  not  named  are  not  for- 
gnlieo. 

Cb.  127,  a.  10.      Residuum  devised  or  not,  e.  I,  tkc. 

Ch.  127,  a.  1 1  con.  s.  2.  An  estate  for  life  only,  on  stat.  March 
1 793 ;  children  living  at  the  testator's  death  look  In  fee,  3. 

Cb.  137,  a.  13,  devise  by  implication,  s.  11. 

Ch.  128,  Esteit^s  in  fee.     Sec  Fee  Simple  Estates. 

Ch.  129,  Estates  in  tail.     Sec  Tail  Esiates. 

Ch.  130,  Estates  for  life.  See  Life  Estates  ;  Curtesy ;  Dower  ; 
Jointures,  &U:. 

Ch.  131,  Estates  by  aliens.     See  Aliens. 

Ch.  132,  Estates  by  entry  and  possession.  See  Entry  and  Pos- 
session. 

Ch.  133,  Estates  for  years,  at  will,  suflerance,  and  olber  chattel 
iotereits.     See  these  heads. 

Cb.  134,  Estates  in  common,  parceny,  and  joint-tenancy.  See 
Common,  Tenant  in,  &ic. 

Ch.  135,  Estates  in  remainder  and  reversion.  See  Remainder 
tnd  Reverson. 

Ch.  136,  Estates  by  forfeiture  and  execution.  See  Forfeitures, 
Cxecotiotu. 

ESTOPPELS,  plea  of,  in  debt,  ch.  IfiO,  a.  1  con.  s.  35.  Only 
a  party  or  privy  to  a  judicial  decision,  is  estopped.  36,  An  instru- 
menl  not  sealed  does  not  estop  ;  if  a  deed  must  be  relied  on,  36. 
Otiier  cases,  36.  37,  Government  ts  not  estopped  ;  other  cases,  37. 
38,  An  estoppel  waived  ;  cases. 

Cb.  160,  a.  2  con.  s.  6.  Husband  estopped  to  deny  his  marriage  ; 
cans.    7,  No  estoppel  between  vendor  and  vendee  ;    cases.  8,  EU- 


INDEX  763 

toppel  by  judgments ;  cases.  9,  If  A  state  his  property  to  be  B's,  A 
is  estopped.     10,  An  award  bars  dower  by  way  of  estoppel ;  cases. 

ESTRAYS,  ch.  76,  a.  7,  s.  14  con.  where  one  taking  up  a  stray 
beast  is  not  liable  in  trover. 

EVIDENCE,  ch.  86,  a.  1.  General  principles,  s.  14  con.  The 
rules  of  evidence  are  the  same  in  equity  as  at  law ;  generally  no 
party  ts  required  to  prove  more  than  he  alleges,  &c.  17  con. 
Where  he  may  prove  more,  &c.  17.  Cases,  17.  Probata  nan 
secundum  allegata,  16.  Cases,  18  con.  No  one  is  held  to  accuse  him- 
self, 48.  Explained,  48  con.  Deft's  promise  is  on  condition,  how 
he  must  prove  it,  80.     Cases,  80.     Discordant  testimony,  82. 

Ch.  80,  a.  4  con.  s.  15.  Transfer  of  a  slave ;  declarations  of 
the  parties  at  the  time  ;  a  part  of  the  res  gtsta  ;  cases,  15. 

Books  and  public  records,  ch.  81,  a.  2,  s.  15  con.  Register  of 
baptism  no  evidence  of  place  of  birth.  Books  of  a  notary  puUc 
deceased,  how  far  evidence  ;  cases,  27.  Parish  register,  ho^  evi- 
dence, 28.  So  books  of  a  book  keeper  of  a  bank,  29.  Of  a 
schoolmaster,  29.    Jailors'  books  of  entries,  30.    Book  account^  SI. 

Ch.  81,  a.  3.  Private  books,  &cc.  con.  s.  14.  Court  dots  not 
help  a  party  to  pry  into  the  papers  of  a  third  person,  except ;  Qtaes, 
14  and  15. 

Ch.  81,  a.  4.  Books  of  account,  s.  5  con.  How  adnutied  ; 
cases,  5.  Bank  books,  how  admitted,  and  cases,  9  con.  Trades- 
men's books  ;  cases,  19,  20,  21.   Commercial  books  in  France,  93. 

Ch.  82.  Certificates  and  copies,  a.  1,  s.  6  con. ;  several  stat- 
utes, as  act  of  congress.  May  26,  1790,  March,  26,  1804,  Ikc.  ; 
cases  of  certiGcates  in  difierent  States. 

Ch.  82,  a.  3.     Copies  of  lost  papers,  s.  1  con. ;  several  casda. 

Ch.  83.  Confessions  and  admissions,  a.  l,s.2;  several  cascB ; 
and  7  con.     Added  cases  in  sections  46  to  53. 

Ch.  84.  Character  in  issue,  a.  2,  s.  8.  Want  of  chastity  lit  a 
bastard  case;  cases,  10,  11,  12. 

Ch.  85.     Damages,  &c.  a.  1,  s.  4  ;  cases. 

Ch.  86.  Deeds,  &c.  a.  1,  s.  8  con. ;  cases;  and  cases,  22  to 
28 ;  and  a.  3,  s.  8,  cases,  and  14,  cases.  Art.  4,  s.  8,  cases  ;  35 
con. ;  36  con.     Art.  5,  s.  2  con. 

Ch.  87.  Depositions  and  affidavits,  a.  2,  s.  2  con.  Cases,  4  con. 
21  con.     Art.  4  con.  s.  23. 

Ch.  88.     Handwriting,  a.  1,  s.  3  con.     17  con.  cases. 

Ch.  89.  Hearsay  and  reputation,  a.  2,  s.  2  con.  20  coo*  eases. 
Art.  4,  s.  4  con.     10.     Added  cases,  33  to  86. 

Ch.  90,  interest  in  witnesses.  Art.  1,  s.  2,  general  priiiCiipIes. 
8  con.  ;  cases.     17  con.  cases.     35. 

Ch.  90,  a.  29.     Agents,  a.  1 ;  6. 

Ch.  90,  a.  3.     Attornies,  Sic.  s.  2. 

Ch.  90,  a.  4.    Corporaloniy  St  10;  oMi* 
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Ch.  90,  a.  5.     Factors,  ^.  s.  2. 

Ch.  90,  a.  6.  Guardians,  admiDistrators,  &cc.  s.  2  con. ;  cases. 
8  con. 

Ch.  90,  a.  7.     Husband  and  wife,  s.  6.  12  con. 

Ch.  90,  a.  8.     Joint-tenants,  8ic.  s.  3. 

Ch.  90,  a.  9,  master  and  servant.     See  Master  and  Servant. 

Ch.  90,  a.  10.  Interest  of  parties  in  negotiable  contracts,  s,  6 
con. ;  cases.     13,  cases.    23. 

Ch.  90,  a.  11.     Various  interests,  s.  4.     10.     34  con.  cases. 

Ch.  90,  a.  12.  Will,  how  proved,  s.  1.  Many  cases,  1, 2,  3,  6. 
29  to  41. 

Ch.  91.  Issues  ;  proper  evidence  in,  a.  2,  s.  2  ;  non  assumpsit ; 
cases. 

Ch.  91,  a.  4.  Actions  of  debt,  s.  6.  Art.  5,  non  est  factum. 
See  JVon  est  factum. 

Ch.  91,  a.  6,  in  ejectment. 

Ch.  91,  a.  7.  Replevin,  a.  8.  In  trespass,  s.  2  con.  12  con. 
oases. 

Ch.  91,  a.  9,  matters  made  evidence  by  statute.  Art.  10,  in 
criminal  cases.     Art.  1,  s.  1  con. 

Ch.  92,  ouster,     s.  11  con.  cases. 

Ch.  93.  Parol  evidence,  a.  1  con.  s.  9.     10,  cases. 

Ch.  93,  a.  3,  s.  1  con.,  cases;  6  con. ;  12  con. ;  14  con. ;  38 
con. ;  and  cases,  47  to  51. 

Ch.  94.  Presumptive  evidence,  a.  1,  s.  1  con. ;  cases. 

Ch.  94,  a.  3  con.     Cases,  s.  7  to  11.     Art.  4,  s.  4  con.    10. 

Ch.  95.     Records,  a.  1,  s.  10.     11,  cases. 

Ch.  96.  Verdicts  and  judgments,  a.  1,  s.  1  con.  15  con.  Art. 
1  con. ;  cases,  s.  23  to  29. 

Ch.  96,  a.  4,  s.  4  con.  Cases,  10  con.  Art.  4  con. ;  cases,  24, 
25. 

Ch.  97.     Writings  not  sealed,  a.  2,  s.  2. 

Ch.  97,  a.  3  con.     Cases  in,  17  to  21. 

Ch.  98.  Witnesses,  s.  9  con. ;  cases.  22  con.  cases.  Added 
38,  to  43,  cases. 

Ch.  99,  several  matters  in  evidence.     19  con.,  cases.     27  con. 

Ch*  100.  Demurrer  to  evidence,  and  bills  of  exceptions,  a.  1, 
s.  2  con.  7  con.  cases.  13,  added  cases.  See  the  several  chap- 
ters and  heads,  as  above  stated. 

EXCEPTIONS,  bills  of,  ch.  100. 

EXCESS.     See  Power. 

EXECUTION,  estates  by,  ch.  136,  a.  9  con.  s.  2,  where  the 
creditor  discharges  the  attaching  officer.  As  to  what  may  be  seized 
and  sold  in  New  York  on  an  execution,  2.  As  wheat  growing, 
bank  bills,  money,  and  everything  of  a  tangible  nature,  except  choses 
in  action  2,     And  articles  expressly  exempted,  2.     Estate  of  ee«- 
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ttU  que  truit  may  be  sold,  2.  Delivery  of  the  execution  to  the  of- 
ficer binds  personal  property,  2.  Cases,  2.  Officer  may  deliver 
the  goods  to  the  creditor,  he  bids  off,  without  payment,  s.  3.  Cases, 
3.     Exception,  3. 

Ch.  136,  a.  13,  s.  3.  A  mere  seizure  of  property  on  execution 
does  not  devest  the  debtor's  right,  &c. ;  other  poipts,  3,  How  the 
judgment  debtor  must  plead  a  levy  on  land,  3. 

Ch.  136,  a.  14,  s.  19.  Goods  must  be  sold  in  four  days  after 
seized  ;  what  are  tools  of  a  man's  trade,  23.  The  attorney  an  ap- 
praiser, 30  con.  Other  points,  30.  Guardian  of  a  spendthrift  may 
appoint  one  appraiser  and  receive  seisin,  32.  Six  other  points,  S3. 
Art.  14  con.  s.  36.  Levy  on  the  part  of  a  tenant  in  common,  how 
described  ;  other  points,  36.  Execution  extended  on  land  must  be 
returned  into  the  clerk's  office  to  be  used  ;  no  time  fixed,  37.  In- 
different the  same  as  disinterested,  37.  The  effect  of  levies,  38. 
Cases,  38.  The  redemption  of  an  estate  levied  on,  39.  Cases,  39. 
Judgment  creditor's  right  to  redeem ;  cases,  40.  Where  he  has  no 
time,  so  cannot  redeem,  41.  Levy  on  sufficient  personal  '.property 
extinguishes  the  judgment,  42.  Judgment  must  attach  on  some  es- 
tate of  the  debtor,  44.  Cases,  44.  B  has  a  lease  of  my  furniture 
for  a  year,  his  property  therein  is  liable,  &:c.  45. 

Ch.  136,  a.  16.  Estate  liable  on  execution  or  not,  s.  15  con. 
When  not  in  a  kiln  of  bricks  ;  stage  coach  ready  to  start  attachable, 
16.  But  a  mortgagee's  estate  is  not,  before  entry,  16.  If  before 
foreclosure,  16.  Cases,  16.  South  Carolina  execution  binds  from 
its  delivery  to  the  sheriff,  32.  How  pleaded,  32.  His  return  good  ; 
cases,  34.  A  vested  remainder  on  a  life  estate  may  be  levied  on, 
35.  The  sheriff's  deed  in  New  York  ;  act,  April  12,  1820,  allows 
the  debtor  a  year  to  redeem,  36.  Goods  taken  on  execution  must 
not  be  left  with  the  debtor,  37.  Other  points,  37.  Priority  among 
judgment  creditors,  38.  North  Carolina ;  an  equity  of  redemption 
cannot  be  sold  on  an  execution  at  law,  39.  Which  execution  has 
priority,  40.  Sheriff's  bill  of  sale  of  a  slave  like  any  other,  41. 
Court  divided  monies  between  two  creditors  ;  cases,  42.  What  is 
a  return  to  the  next  court,  43.  Cases,  43.  Where  a  jury  de  tngui- 
rendo  proprietaie  protects  the  officer,  44.  Replevin  bond  takes  ef- 
fect from  the  delivery ;  cases,  45.  Creditor's  fraud  in  bidding 
makes  the  sale  void,  46.  The  owner's  consent  to  sheriff's  giving 
possession,  47.  In  Tennessee,  may  sell  the  debtor's  land  in  anoth- 
er's possession,  claiming  adversely ;  cases,  48.  Sheriff  liable,  if 
his  deputy  neglect  seasonably  to  return  an  execution ;  caseSi  49. 
Where  land  is  not  liable  to  be  levied  on,  50. 

Ch.  136,  a.  17  con.  Executor  satisfied  or  not,  con.  s.  29.  Sher- 
iff takes  the  debtor's  note,  and  discharges  him,  the  creditor  may 
consider  it  an  escape,  or  sue  for  money  had,  &c. 

Ch.  136,  a.  19,  late  cases,  s.  1,  trust  estate  cannot  be  Ie?M*aD, 
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dtc.  10,  landa  morlgitged  levied  on  as  if  not  morigaged ;  cases, 
10.  Fonhcoming  bond  in  Virginia,  nhcn  vniid,  bow  taken,  &c.  22. 
Several  cases,  22.  The  len  years'  judgment  lien,  24.  Court  al- 
lowed the  oiKcer's  endorsement,  itc.  lo  be  deleted,  26.  Pit.  in  ejeci- 
ineni  got  possession  of  too  much  land,  court  ordered  to  return  the 
surplua,  26. 

EXECUTORS  AND  ADMINISTRATORS,  ch.  29,  a.  1,  s. 
6  cou.  A  legacy  Is  not  a  debt,  if  an  improper  person  be  appoint- 
ed administrator,  his  acts  are  valid  while  administrator,  If.  Wife's 
personal  properly  is  duly  settled  in  trustees  for  ber  and  lier  heirs ;  she 
dies,  her  nearest  blood  relation  administers,  9.  Not  her  husband,  9. 
Two  wilU,  one  in  England  and  one  in  Virginia,  proceedings,  9. 
Though  the  widow  dispute  the  will,  yet  when  proved  she  is  emided 
10  ad  mi  nisi  ration,  10.  Other  points  settled,  10.  How  the  executor 
or  sdministraior  must  apply  assets,  18.  Power  to  the  mongagee  to 
sell  in  New  York  ;  executor  appointed  in  another  State  may  sell, 
IE).  Power  being  from  the  mortgagor,  19.  Such  executor  can 
sue  ia  Kentucky,  20  ;  siaiulc  1811.  Administration  granted  in  one 
State  is  not  in  force  in  another,  2 1 .  Nor  can  the  adminiairalor  en- 
dorsB  a  note,  21. 

Ch.  29,  a.  2,  s,  3,  22  and  23.  Cb.  2.  The  role  ia  Virginia; 
otfaer  points  settled,  3.   Bond  in  Kentucky,  somewhat  di3*erenl,  6  con. 

Ch.  39,  a.  3,  3,  2.  No  license  to  sell  where  executors  give 
bonds  to  pay  debts  and  legacies,  and  dher  points  settled,  6. 

Ch.  29,  a,  3,  s.  14.  Where  an  administrator  may  recover  a  note 
bis  intestate  could  not  ;  promise  of  marriage  does  not  survive,  14. 
Administrator  may  occupy  the  real  estate  with  the  heirs'  consent,  14. 

Ch.  29,  a.  4.     Debtor  made  executor,  the  effect,  kc.  s.  3.    Sev- 
•nd  tbingi  settled,  19  ;  one  a  naked  autbority  to  seU. 
.  Gil.  S9,  a.  6,  5.  2.     Executor  of  bis  own  wrong ;  miioie  of  the 
tsMUor 'a  property,  s.  1.     Suretiei  of  executors,  bow  for  held,  12. 
Several  points  settled,  12. 

'  Ch.  99,  a.  7,  8.  9.  What  is  waste  in  an  sdmiaistrator ;  bow 
liaUs ;  case  of  an  escape,  and  leveral  matters,  10. 

Cfa.  39,  a.  8,  B.  10  con.  The  administrator  muyfoirlg  porcbaGe 
tli«  iotestate's  lands  of  bia  heirs ;  oiherwiss  if  the  price  be  inauffi- 
cient,  10.  How  liable  for  estate  sold  on  hia  bond,  under  stat.  1817, 
eh.  190;  does  not  refuse  to  account  till  cited  by  the  judge,  11.  lo 
Virginia  an  administrator  may  sue  a  judgment  recovered  by  tbe  ex- 
eomor*  17.'  Two  judges  to  one,  17.  Pmceedinga  against  an  »d- 
tniainntor  for  monies  to  be  accounted  for,  30.  A,  adminiatrator, 
dies,  bis  account  not  settled,  his  admintstnlor  must  settle  it,  SI. 
An  important  case  of  imputed  frattd  and  insolvency  in  New  York, 
sh.  39i  a.  16. 

Cb.  29,  a.  16,  8.  1.  Administrator  has  tre^nas  ibr  an  injury  to 
fsnani  wtat»  oomnwri  aBm  lh«  intginte'i  ^Mctfa  tod  beftn  td- 
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miniBtratiod  grtttttd  \  where  the  executor  may  iue  in  his  own  right, 
1.  Adminiitratpr  has  an  action  to  foreclose  a  mortgage  to  the  in«- 
testate,  !•  Gets  Judgment)  may  sue  it  in  his  own  name,  2«  If  two 
administrators  sue,  one  a  feme  sole,  and  she  marries,  the  other  prcH 
ceeds  alone,  3.  Plea  in  abatement,  3.  The  promise  to  the  testi* 
tor  being  barred  by  the  act  of  limitations,  deft,  makes  a  promise 
to  the  executor,  he  must  declare  on  this,  10.  Administrator  cannot 
revive  a  debt  the  intestate  owes  him,  10.  How  he  must  plead, -be. 
10.  If  an  administrator  ship  the  intestate's  effects  and  they  are  loit| 
he  is  liable,  17.     Plene  administravit  pleaded,  19. 

Ch.  29,  a.  16,  s.  34  coo.  Executor  or  administrator  pleads  a  false 
plea,  the  judgment  is  de  bonu  teitatorit^  itd  n&n  it  b&nit  proprui^  Ice.; 
one  executor  or  administrator  admits  a  debt  is  due,  the  othe^  oaj 
deny  it,  35.    Special  pleading,  36. 

Ch.  29.  a.  19  con.  s.  10.  Executor's  compensation  in  New  York; 
probdte  powers  m  New  York,  11.    Costs,  &^.,  12. 

Ch.  90,  a.  6,  s.  2-8  con.    Cases  in  which  witnesses  or  not 

EXECUTORY  ESTATES,  ch.  114,  a.  3.  A  summaiy  view 
of,  s.  12.  1  Mason,  208-228,  further  authorities.  29  con.  Case  «C 
common  law  ;  statute  of  uses. 

EXTORTION,  ch.  1204,  a.  1 1  con.  s.  9.  By  a  justice  of  the 
.peace,  &c. 


FACTOR,  ch.  30,  a.  1,  s.  8.  His  lien  how  limited ;  fats  posMfe 
instructions  from  his  principal  are  superior  to  any  usare,  3L  lisw  he 
may  sell  and  pay  his  own  debt,  9,  Directed  to  sell  m  cash,  he  can- 
not trust,  9.  If  under  a  general  power  he  acts  faithfully,  he  is  not  fia- 
ble  for  losses,  10.  Must  use  ordinary  diligence  to  find  the  Asoredh 
or  insolvoicy  of  the  man  he  trusts,  10.    Other  points  setded,  10. 

Ch.  30,  a.  3  con.  Where  payment  to  him  is  valid,  s.  2.  How 
merchants  may  make  themselves  factors,  and  liable,  2. 

Ch.  30,  a.  7.  He  cannot  pawn ;  same  principle  1  Mason,,  440 ; 
cases. 

Ch.  30,  a.  8,  s.  1  coo.  The  principal  can  recover  wherever  he 
can  trace  his  property,  and  distinguish  it  or  its  proceeds.  9m 
Agent,  be. 

Ch.  30,  a.  9.  Factor  acting  on  his  own  account,  s..  -12.  Where 
the  factor  assumes  the  outstanding  debts,  12 ;  his  clear  intentiett  to 
assume  must  appear,  12;  though  be  advance  the  value  of  his  prinoi* 
pars  goods,  &c.,  yet  he  must  obey  his  orders,  13 ;  if  he  do  noli  awl 
the  price  falls,  it  is  the  Actor's  loss,  1 3.  Selling  on  credit  doa»  fiot, 
per  se,  make  him  liable ;  other  points  decided,  14. 

Ch.  30,  a.  11,  s.  4  con.    He  sells  to  one  in  good  eredity  taken  fab 
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DOle  for  ninely  days  la  liimself,  before  the  oote  is  due  tbe  veode« 
fails,  tbe  loss  is  ihe  principal's  ;  cases,  4  The  liabilii;^  of  factors  and 
consifnees  (o  their  principals,  16,  It  seems,  a  factor  is  not  bound  to 
remit  a  balance  at  his  own  risk,  16.  Where  ihe  jury  may  presume  a 
note  is  paid  lo  the  factor,  17.     See  Agent,  fitc. 

Ch.  90,  3.  5.     Where  witnesses,  s.  2  con. 

FALSE  PRETENCES.  See  Cheating,  ch  203;  ch.  221,  a. 
18,  cases  of — how  punishcO,  &«;. 

FEE  SIMPLE  ESTATES,  a.  I  con.  Words  tliat  give  a  fee  ; 
cases,  5.  3. 

Ch.  128,  a.  2.  Words  giving  a  fee,  a.  3  con.  Same,  7.  Pur- 
chaser not  bound  to  see  the  purchase  money  applied,  &ic.,  7.  Paying 
debts,  &LC.,  13  con.     Other  cases,  13. 

Cb.  128,  a.  3,  s.  4.     Words  giving  a  fee  ;  cases,  4. 

Ch.  128,  a  5  con,  s.  10.  Where  the  estate  opens  to  let  in  after- 
born  children. 

FEES,  ch.  31,  s.  5.  Physician  of  anotlier  Stale,  praclising  iii 
Massachusetts,  is  subject  to  her  acts  of  1817,  ch.  131,  and  1818,  ch. 
1 18 ;  olficer  has  an  action  against  the  pit.,  for  serving  his  writ,  for 
storage  paid,  and  interest  on  monies  paid,  33. 

FELONY,  ch,  200,  a,  1,  s.  13.  Indictment  for  a  conspiracy; 
pleadings,  &:c. ;  a  prisoner  examined  before  a  magistrate,  on  a  charge 
of  felony,  is  not  entided,  as  of  right,  to  have  counsel,  lb.  It  is  felony 
for  a  man  who  elopes  with  another's  wife,  to  take  his  goods,  Uc. 

Ch.  321,  a.  IB.     Many  cases  of,  and  punishments. 

FENCES,  ch.  66,  a.  1  cnn.  s.  8.  Practice  how  proved;  special 
pleadings ;  parol  proof  is  admissible  to  prove  usage  in  repairing,  &£c.. 
pftnilion  fences,  and  lo  show  prescription  ;  cases,  8.  Fence  by  pre- 
scrmiion.  9 ;  cases,  9. 

Ch.  66,  a.  3,  s.  1 .  Case  like  that  of  Rust  v.  Low ;  so  Dovarton 
V.  Payne ;  those  cases  recognized  as  law  ;  public  has  no  right  to  put 
Ihoir  cattle  on  the  highway  lo  graze,  1. 

FER.E  NATUR.E,  "ch.  70,  a.  9,  s.  3.  The  rule  partus  lequi- 
ttir  ventrem,  ever  followed,  inc. ;  slave  cases ;  where  a  man  does  or 
does  not  acquire  property  in  one,  4,     In  bees,  13  con. 

FERRIES,  ch.  67,  a.  2,  s.  3.  The  colony  law  of  1641,  describes 
public  and  private  ferries ;  the  public  pay  rent  to  the  country ;  when 
one  ferry  is  a  nnsance  to  another,  3.  A  ferryman  is  liable  as  a  com- 
mon carrier,  a.  3  con.  s.  3.  He  is  judge  when  to  pass  over,  3; 
cases,  3.  Where  a  carriage  is  in  bis  possession,  and  so  he  liable,  3. 
Case  lies  for  persuading  persons  lo  leave  my  ferry,  and  pass  over 
another,  3.  If  I  lose  custom  at  my  ferry,  by  A's  setting  up  a  free 
fei'iT  near  mine,  an  iojunciion  lies  not,  as  1  have  a  legal  remedy. 

FIRE,  ch.  69,  a.  10,  s.  2  con.  Set  by  hired  man,  of  his  own  ac- 
cord, and  spread  lo  A's  injury,  master  is  not  liable. 

FISHERY,  FLATS,  AND  RIVERS,  cb.  68,  a.  1  con.  s.  2. 
Right  to,  by  prescription  of  forty  years ;  whenever  the  tide  ebbs  and 
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flows,  the  right  of  fishing,  as  is  that  of  navigation,  is  common,  3.  Mi- 
ter above  tide  waters,  3.  There,  the  proprietors  of  the  banks,  3 ;  cases, 
3.  A  joint  interest  in  a  stream,  4.  No  right  to  divert  a  water  course, 
5.  An  important  action  of  trespass  for  taking  oysters ;  three  points 
decided,  5. 

Ch.  1)8,  a.  2,  s.  3  con.  Tide  waters,  flats,  fish,  &«;.,  therein  re- 
main as  at  common  law,  in  New  Hampshire.  A  town  grants  to  A, 
a  fishery,  condition  it  make  no  other  grant ;  it  grants  a  right  to  B,  this 
is  void,  yet  A  is  not  liable  to  pay  his  purchase  money.  Bathing  in  the 
sea  is  not  a  common  law  right,  5  con.  Not  presumed,  the  soil  under 
navigable  waters  is  granted  to  a  town,  5. 

New  Jersey,  rights  in  rivers  there  ;  much  contested  case,  and  sundry 
points  decided,  5.  A  fishery  belonging  to  several  heirs,  they  dividie 
by  each  taking  his  number  of  fish,  7  con.  New  York  adopts  the 
common  law  doctrine  as  to  rivers  not  navigable,  7.  So  in  Connecti- 
cut, 7.  Several  cases ;  shell  fishing  between  high  and  low  water 
mark,  does  not  belong  exclusively  to  the  owners  of  the  adjoining  land, 
5.  The  English  and  American  rule  is,  high  water  mark  of  ardinartf 
tides,  5.  Lands  conveyed  as  bounded  on  a  river,  it  extends  to  its 
centre,  5.  Other  points,  5.  What  rivers  above  tide  waters,  public 
highways,  10.  Other  principles,  10.  Grant  of  a  part  of  a  stream, 
the  effect,  10.  Flowing  water  is  publid  juris,  10  :  cases,  10.  The 
operation  of  the  king's  charters  to  the  colonies,  10. 

Ch.  68,  a.  3,  s.  4.  Massachusetts  colony  law  of  1641,  does  not 
apply  to  a  thatch  bank,  be.,  4. 

Ch  68,  a.  4,  s.  3.  Jury  decides  if  the  party's  wharf  is  an  encroach- 
ment on  Ihe  navigation  privileges,  &c. ;  a  wharf  that  incommodes  the 
public,  cannot  be  erected  by  a  corporation,  &cc.,  3. 

Ch.  68,  a.  6,  s.  10.     Added  further  authorities. 

Ch.  68,  a.  8  con.  s.  8.  See  important  provisions  in  acts  of  con- 
gress, July  29,  1813,  &c. ;  shipping  papers  thereon,  do  not  conclu- 
sively determine  who  are  the  owners,  &c.,  as  to  the  fish  takep,  be., 
8.     Fisherman's  action  at  common  law,  8. 

Ch.  68,  a.  9  con.  s.  2.  On  the  general  principles  the  king,  in  bis 
charters  established  in  New  England,  the  citizens  of  one  State  have 
a  right  to  fish,  &c.,  in  the  tide  waters  of  the  other  States,  unless  ex- 
cluded especially,  2.    The  situation  of  sixteen  of  tlie  States  noticed,  2. 

FIXTURES,  ch.  76,  a.  8,  s.  9.  How  aflfected  by  a  sale,  several 
distinctions ;  several  cases,  31  con.     In  New  York,  40,  41,  cases. 

FORCIBLE  ENTRY,  ch.  204,  a.  12,  s.  1  con.  I  cannot  have 
this  process  on  tlie  possession  of  my  tenant  at  will,  against  a  straneer 
for  expelling  him ;  proceedings.  3  con.  Forcible  entry  and  forcible 
detainer  are  distinct  oflences ;  proceedings.  25  to  28,  Other,  cases 
of  forcible  entries. 

FORFEITURE,  ESTATES  BY,  ch.  136,  a.  4  con.  s.  11.  An 
act  of  attainder  as  to  D.  C,  is  pritna  facie  evidence  the  title  was 
once  in  him  ;  several  other  important  points  decided,  11. 
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FOREIGN  LAWS,  bow  proved,  ch.  174,  s.  27. 

FORESTALLING,  ENGROSSING,  MONOPOLIES,  AND 
REGRATING,  ch.  205,  a.  6  con.  How  the  common  law  rema'rtis 
in  force.  Sec. 

FORGERY,  ch.  213,  a.  2,  s.  2,  Several  cases  of  forgery.  23, 
Other  cases  of  forgery. 

Cb.  213,  a.  5  con.  s.  10,  iTbe  form  ot  the  indictment.  11,  To 
forge  a  deed  in  one  State,  of  lands  in  another,  is  an  indictable  oitente. 
12,  Not  forgery  to  draw  an  order  in  the  words  *  pay/  be. 

Cb.  213,  a.  6  con.  s.  24,  Copy,  <&c.  used ;  indictment  for  a  for- 

!;ery  in  altering  a  bank  check  ;  five  points  decided.  25,  Indictment 
or  forging  a  note  of  a  bank  ;  one  point,  variance ;  other  points,  25. 
26,  Deft,  indicted  for  passing  a  counterfeit  silver  dollar  knowingly, 
evidence  he  counterfeited  other  dollars,  not  admissible  ;  other  points 
decided.  27,  Deft,  was  indicted  for  stealing  bank  biUs  ;  what  must 
be  stated,  27.  28,  Deft,  convicted  of  having  forged  a  hood  feloni- 
ously,  intending  to  defraud  one  J.  S. ;  several  points  decided.  29, 
PointSi  variance,  and  venue. 

Ch.  221,  a.  18,  s.  1,  How  punished  in  Virginia,  be. 

FORMER  JUDGMENT  in  bar,  ch.  166,  a.  6,  and  a.  6. 

Ch.  178,  a.  22,  Pleaded. 

Ch.  221,  a.  8,  s.  1,  Indictment  for  assault,  &c. ;  plea,  former  con- 
viction before  a  justice  of  the  peace,  for  the  same  offence ;  State 
replied,  obtained  by  the  deft's.  fraud ;  rejoinder  ind  issue  found 
against  him ;  no  bar  ;  cases. 

FRAUDS,  ch.  32,  a.  1,  s.  34,  A,  in  equity,  is  prevented  doing 
an  act ;  it  is  viewed  as  done ;  parol  evidence  is  not  admissible  to 
prove  the  father  held  land  in  trust  for  his  daughter,  so  his  deed  to 
her  was  fraudulent,  &o.  9  con.,  A  fraudulent  purchaser  of  A's 
go6d8  cannot  object  to  the  officer's  selling  them,  9.  Though  in  an 
irregular  manner,  9.  Goods  mortgaged  remaining  in  the  possession 
of  the  mortgagor  is  only  prima  facit  evidence  of  frauds  as  to  credi- 
tors, 16.  And  may  be  explained,  16.  Sufficient  explanation  the 
sale  is  bona  fide  and  for  a  valuable  consideration,  16.  The  vendor's 
possession  being  in  pursuance  of  some  honest  agreement,  16.  The 
true  principles;  cases  cited,  a.  4,  s.  14.  Same  principle,  17.  A 
pledgee  must  possess  the  pledge  actually,  17.  A  deed  to  a  creditor 
to  delay  other  creditors,  is  void,  23.  So  void  if  he  be  privy  to  the 
debtor's  fraudulent  intentions  to  delay  his  other  creditors,  23.  Gran- 
tee must  be  so  privy  to  avoid  his  deed,  23.  Maxim  to  have  equity 
must  do  it,  is  confined  to  the  parties,  23.  How  no  fraud  to  favor 
one  endorser,  36.  Not  to  make  one  pay  all,  36.  Bona  fide  or  not, 
is  a  jury  question,  27. 

Ch.  32,  a.  2,  same  principle  as  in  Sutton  «.  Lord,  s.  2  con.  No- 
tice the  registry  afibrds,  2.  A  voluntary  Settlement,  9.  Void  as  to 
the  grantor's  creditor,  9.     Remarks,  9. 
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Cfa»  32,  a.  4,  8.  12,  A  voluotary  post  nuptial  settlement  made  by 
A  on  his  wife  when  not  in  debt,  is  valid  against  sub$equent  creditors; 
13  Eliz.  ch.  5,  construed  not  to  apply  to  them,  &£c. ;  voluntary  con- 
veyance is  valid  as  to  a  subsequent  creditor,  though  not  recorded,  if 
he  has  notice  of  it,  1.  9,  What  a  mortgage  and  not  a  pledge.  See 
Mortgage. 

Ch.  32,  a.  11,  s.  8,  Principle  as  in  Hamilton  v.  Russel,  and  adds^ 
and  evidence  of  a  fair  intent  is  inadmissible,  but  some  exceptioDS. 

Ch.  32,  a*  12,  s.  9,  Imposition  on  a  weak  mind,  the  efiects ; 
though  his  weakness  does  not  amount  to  insanity,  9.  In  such  08869 
the  courts  may  decide  without  a  jury,  9.  Their  verdict,  if  giveui 
would  not  be  conclusive,  9«^    Other  points,  9. 

Ch.  32,  a.  13,  s.  2,  A  sale  at  auction  under  legal  process,  cannot 
40\}e  invalidated  for  mere  inadequacy  of  price  ;  accidental  advantages 
made  after  the  bargain,  have  no  effect,  2.    Nor  inadequacy  of  price, 
unless  such  as  to  prove  actual  fraud,  2. 

FREIGHT,  ch.  33,  a.  1,  s.  19,  If  it  be  paid  in  advance,  apd  the 
goods  be  not  carried,  may  be  recovered  back ;  Commercial  code  of 
France,  as  to  freight,  20.  Sundry  good  rules  ;  the  master  abroad 
is  the  agent  of  the  owners,  and  has  power  to  bind  them  as  to  freight, 
21.  But  not  when  one  of  them  is  on  board  and  exclusively  attends 
to  the  shipment  of  the  car^,  21.  To  prove  they  are  not  bound, 
this  attention  must  be  proved,  21.  Same  if  on  board,  a?  supercargo, 
21.     Several  other  points  decided,  21. 

Ch.  33,  a.  2,  s.  23,  Pro  rata  freight,  owner  of  the  goods  is  liable 
for  it,  if  he  freely  accept  them ;  but  not  if  the  master  can  repair  or 
get  another  vessel  conveniently,  and  does  not,  23.  The  ship  owner 
may  put  into  port  to  repair  in  two  months,  and  then  proceed,  37. 
And  earn  his  freight,  37.  The  want  of  repairs  being  occasioned  b^ 
a  storm  in  the  voyage,  37.  Consignor  liable  for  freight,,  he  sends 
goods  to  a  foreign  port  to  consignee,  he  paying  freight,  8cc. ;  master 
delivers  them,  not  receiving  the  freight,  consignor  is  liable,  38*  Lien 
for  freight  on  goods,  is  the  result  of  usage  in  trade,  39.  Qoes  Aot 
exist  where  the  parties,  by  special  contract,  provide  for  it,  39- 

Ch.  33,  a.  3  con.  s.  9,  Pothier  on  Maritime  Contracts,  editioUj^ 
1821  ;  ten  good  rules;  American  case,  vessel  captured  and  con- 
demned at  an  intermediate  port,  and  part  of  her  cargo  there  restored 
and  sold,  no  freight  is  due  for  the  part  restored,  9. 

FRENCH  LAWS,  new,  how  superior,  ch.  1,  a.  2,  s.  10.  Spe 
Bailment,  ch.  17.  Severe  and  exact  as  to  bankrupts  and  insolvents, 
ch.  18,  a.  1-3. 

FROM,  ch.  27,  a.  5,  s.  2,  May  mean  inclusive  or  exclusive  of 
the  day. 

FRIVOLOUS  PLEAS,  &c.  ch.  180,  a.  6,  s.  4  ;  cases. 


772  INDEX. 


G- 


GAMING,  cli.  34,  a.  2,  s.  6.  A  plays  away  B's  money  to  C,  B 
recovers  of  C  ;  case  of  bank  notes  trusted  to  a  carrier ;  a  bill  of 
particulars  must  give  as  much  information  as  a  special  declara- 
tion, 7.  It  may  be  amended,  7.  Other  points  settled,  7.  Equity 
relieves  against  a  judgment  for  a  gaming  debt,  though  no  defence  at 
law,  8.  Bond  in  part  for  gaming  debt,  equity  relieves  as  to  that 
part,  and  supports  the  good  part,  8.  A  loses  money  at  unlawful 
gaming,  gives  his  note  to  a  third  person  for  valuable  consideration 
paid  to  the  winner,  is  valid,  9.  Question  if  a  gaming  note  or  not ; 
evidence  the  payee  was  a  gambler  not  admissible,  10.  May  prove 
be  was  gambling,  10.  Jl$$umpsit  for  the  price  agreed  to  be  given 
for  a  gaming  note,  11.  B  loses  money  fairly  at  play  and  pays  iu 
he  cannot  recover  it  back,  11.  So  if  won  unlawfully,  voluntarily 
paid,  dLC,  11. 

Ch.  145,  debt  on  gaming  acts,  s.  21.  The  loser  may  have  debt 
against  the  winner  for  money  had  and  received  ;  tUiierj  the  common 
informer. 

GAMING,  AND  GAMING  HOUSES,  INNS,  &c.  IDLERS, 
&c.,  ch.  206.  Gaming,  a.  2  con.  s.  6.  Deft,  was  indicted  for 
Keeping  a  ninepins  alley  for  his  gain,  be. ;  proceedings,  7.  8,  Other 
offences  as  to  gaming. 

Ch.  206,  a.  3  con.  s.  6,  Indictment  of  an  innkeeper  for  entertain- 
ing town's  people  on  Sunday,  &c.  7,  One  indicted  for  selling  liquors 
to  a  negro,  &:c.     So  8. 

Ch.  206,  a.  4,  s.  2  con..  Various  cases ;  one,  deft,  wias  indicted 
as  a  notorious  drunkard,  &c. 

Ch.  206,  a.  7  con.  s.  4,  Innholder  prosecuted  for  charging  too 
-much  ;  cases. 

Ch.  221,  a.  18,  s.  1,  &c..  How  punished  in  Virginia,  dCrC. 

GOODS  AND  CHATTELS.     Estates  for  life,  in. 

Ch.  130,  a.  6,  s.  2  con.  22,  Bequest  of,  to  B,  but  if  she  die 
without  having  heirs,  then  to  be  divided  into  four  parts  between  the 
children  of  C,  D,  and  E  ;  limitation  over  is  too  remote,  all  vested  in 
B ;  other  points  decided,  22. 

Ch.  177,  a.  9,  s.  24,  Condition  precedent  in  the  sale  of. 

GUARDIAN,  be,  ch.  35,  a.  1,  s.  1,  Common  law  of  guardian- 
ship in  socage,  never  prevailed  in  chancery ;  gives  special  bond 
when  he  sells  minor's  lands.  1,  Judge  sues  his  bond  ;  general  plea 
of  performance  is  good,  1.  Proceedings,  1.  How  one  may  be  ap- 
pointed, 15.  Legislature  has  power  to  license  sale  of  ward's  es- 
tates to  pay  delits ;  the  spendthrift's  incapacity  to  sell,  does  not  ex- 
tend to  his  note,  30.  Where  one  may  recover  for  supplies  to  a 
lunatic,  30. 
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Ch.  35,  a.  3,  s.  21,  Several  guardians  and  sureties,  how  liable; 
case  and  eight  points  decided,  21.  Minors  held  in  chancery  to  con" 
firm  an  agreement  or  to  relinquish  it,  23.  Sale  of  their  real  estate, 
23.  The  writ  of  ravishment  of  ward  is  used  in  South  Carolina  to 
try  the  slave's  right  to  freedom,  24. 

Ch.  35,  a.  5,  The  renewal  of  a  minor's  promise  when  of  age, 
must  be  direct,  and  before  be  is  sued  ;  to  the  creditor  not  to  an  c^- 
cer,  and  voluntarily,  knowing,  by  law,  he  is  not  bound ;  the  father 
settles  his  minor  son's  wages,  not  the  minor,  3.  An  award  on  a 
guardian's  submission  that  a  minor  heir  shall  pay  an  annuity  to  the 
widow,  in  lieu  of  dower,  is  voidable,  not  void,  16.  What  is  a  con- 
firmation, 16.  Where  guardians  may  recover  back,  from  a  spend- 
thrift's estate,  monies  paid,  &c.  17. 

Ch.  35,  a.  6,  s.  5,  A  non  compos  has  a  writ  of  entry  by  his  guard- 
ian and  proves  he  was  non  compos  when  he  made  a  deed ;  and  sun- 
dry cases,  7.  Domicil  of  one  may  be  changed,  7.  A  minor's  note 
may  be  ratified,  15. 

Ch.  35,  a.  7,  s.  3  con.,  A  natural  guardian  cannot  lease  bis  ward's 
land  ;  nor  can  those  of  minors  waive  any  benefits  settled  on  them,  3. 

Ch.  35,  a.  8,  s.  12,  If  a  minor  take  a  deed  of  land  and  mortgage 
it,  all  is  one  contract ;  if  he  remains  in  possession  or  sells  it,  after  of 
age  he  confirms  all,  12.  Minors  not  bound  as  devisees  to  pay  lega- 
cies, 12.     What  is  his  confirmation,  16; 

Ch.  35,  a.  9,  s.  4,  Minor  son  contracts  for  wages ;  his  father 
makes  no  objection,  is  his  implied  consent  his  son  have  his  earaings; 
though  of  age  he  does  not  confirm  after  sued,  4. 

Ch.  35,  a.  11,  s.  4,  Plefidings  and  evidence,  habeas  corpus  to  re* 
store  a  female  infant. 

Ch.  35,  a.  12,  8.  7  con.,  When  a  guardian  neglects  to  settle  bitf 
accounts,  the  administrator  of  his  sureiy  may  settle  them  ;  oompoand 
interest,  when  allowed,  17.  Setdement  of  accounts ;  or  SiiMies 
discharged. 

Ch.  90,  a,  6,  where  witnesses,  be.,  s.  2  con. ;  cases. 


H. 

HABEAS  CORPUS,  ch.  220,  a.  6,  s.  13,  To  bring  up  A  to  the 
supreme  court  of  the  United  States,  imprisoned  for  contempt  of  a 
lower  court ;  the  power  of  the  supreme  court  has  no  appelliite  juris* 
diction  in  criminal  cases  ;  hence  cannot  revise  the  judgment  of  the 
circuit  court. 

HANDWRITING,  ch.  88,  a.  1,  s.  3,  What  is  proof  ofi^tntsa 
may  testify  his  belief  it  is  genuine,  3.  This  belief  how  variously 
formed,  3.  Where  an  aliomey  is  a  witness  to  bis  clients, -Sv 
Cases,  S.   ■  t  ■■* 
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Cb.  88,  a.  2,  s.  77,  Twenty  witnesses  to  ^  bond ;  tbe  absence  of 
all  oiust  be  acopunted  for  to  let  in  proof  of  bandwriting. 

HEARSAY  AND  B^EPUTATIPN,  cb  89,  a,  2,  a-  2,  Impor- 
tant slave  case  iu  Virginia ;  as  to  pedigree  in  New  York ;  bearsay  '^ 
not  admissible  to  prove  a  person  was  warned  to  leave  a  town,  20  coy. 
Wbere  dying  declarations  are  admisfsiblq  or  not,  JO.  Cadee  30. 
Wben  the  tesftimony  of  a  witness  decaaaed,  in  pne  ca^s^  onay  b#  in 
evidence  in  aqotl^er,  20. 

Cb.  89,  a.  4,  s.  4,  Sundry  rules  and  oases  respecting  boundiM'iea 
ii|  different  Slates ;  other  cases  as  to  h^rsay  and  rep^t^tion,  3<3h-3^ 

Ch.  139,  a.  8,  ^.  16,  Heirs,  bow  liable  for  their  ancestors'  d^bU; 
Closes,  16. 

HOMICIDE.  Crimes  affecting  individuals,  cb.  21%.  Ar^oo, 
Burglary.     See  those  be^ds. 

HUSBAND  AND  WIFE.     S^  Baron  and  Feme. 

Cb.  90,  a.  7,  where  witnesses  or  not,  s.  6  coa.,,  X^  cop. 

Ch.  9,  a.  11,  s.  5  con.,  Ignorantia  juris  non  eappi^t  rficognised 
in  eqi^ity  as  in  law,  in  civil  effuses. 


I. 

IMPAIRING  CONTRACTS,  ch.  1,  a.  1,  s.  1 ;  a.  2,  i,  6;  a. 
54,  G|gden  v*  Saunders,  and  ch.  39,  a.  3,  a.  8. 

IMPARLANCE,  ch.  175,  a.  18  con.  s.  14,  No  plea  in  abateaicDt 
after  a  general  imparlance ;  while  the  special  eadorsemfiot  remains 
oo  an  aidministratioii  bond,  the  judge  cannot  pursue  the  action. 

IMPEACHMENT,  ch.  222,  a.  20  con.,  Highly  impropeiv  said  an 
Eaglfsb  judge,  for  a  judge  to  mix  himself  in  any  way  with  questions 
of  politics,  &€. 

IMPLIED  CONTRACTS,  ch.  9,  a.  22.  Amin^iii  by  a  sunrey- 
or ;  if  there  be  a  special  contract  open  and  subsisting  when  the  eause  of 
action  arises,  the.  action  nnust  be  on  it,  2.  But  if  whoMy  performed, 
or  if  the  deft,  has  prevented  execution ;  or  by  consent,  if  wholly 
performed  as  to  one  distinct  subject  in  it,  pit.  may  have  a  general 
indibitatut  assumpsit,  2.  If 'the  pit.  sell  goods  under  a  special 
agreement,  be  is  confined  to  it ;  where  the  parties  make  a  new  case, 
7.  Special;  caae,  7.  A  n^w  contract  by  parol,  sub9tit^tad  to  one 
by  de^di  7.  If  the  de(u  depart  from  tbe  sp^cic^l  contract,  the  pit. 
n^ay  also,  both  consent,  13. 

IMPOSITION  ON  WEAK  MINDS,  cb.  9%r  «-  19>  §•  d.  «nd 
see  Frauds ;  and  cb.  90,  a.  12,  Wills. 

INDIBITATUS  ASSUMPSIT,  ch.  3^,  |.  2,  A  boy^  of  B  a 
foreign  bill  of  exchange,  and  Iqs^^  it  befqr^  presented  ;  P  refq^es 
tQ  give  iinQtbon  A  caa  aufi  for  tlie  purclme  ffioney ;  A  gives  %  \m^ 
to  B,  he  transfers  it  to  C,  but  without  assignment ;  C  ii9^a4u!Bb 
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flifig^tice  to  retx>iner  it  of  A,  but  fails,  C  may  sue  B  for  monies  had 
and  received.     Sundry  other  cases  of  actbns,  2. 

Ch.  36,  s.  21,  this  action  lies  in  several  cases,  though  a  bond  lias 
bcfen  given  for  a  balance  of  accounts ;  cases,  21. 

INDICTMENTS)  cb.  218^  «.  2.  When  does  one  lie,  20  eon.  ¥6t 
casing  a  dead  body  into  a  river,  &c.  21,  Lies  for  malickKislyt  kt. 
killing  a  cow,  another's  properQr ;  other  cases.  26,  Lies  for  sendkig 
mdiiacing  letters  to  extort  money,  at  common  law,  where  the  fedenu 
c^oft  had  jurisdiction  of  the  person,  (a  consul,)  s.  38.  As  to  eaVea- 
dropping,  84.  In  South  CaroKoa  all  public  prosecutions  must  be  by  in- 
dictment. 

Ch.  218,  a.  3,  s.  17,  Lies  not  for  marking  a  log  :  nor,  18,  for  re- 
moving a  boundary  stone. 

Ch.  218^  a.  5,  caption,  s.  10 ;  what  it  must  state. 

Ch.  218,  a.  7  con.  caption,  s.  29.  As  to  a  counterfeit  bank  note  of  a 
bank  out  of  the  State,  must  state  such  a  bank  exists,  (see  s.  31,)  80. 
Whei^  it  must  state  the  (^nce  wias  committed  after  the  enadment  of 
the  statute.  31,  what  words  show  the  existence  of  a  bank.  32,  must 
shew  the  county,  &c.  is  within  the  jurisdiction  of  the  court,  33,  ofRmce 
dn  Sunday,  how  to  be  stated,  34,  what  every  indictment  must  state  as 
to  time ;  not  necessary  to  add  vi  et  armis  where  implied.  See  Iffia- 
nomer.     And  ch.  218,  a.  14,  s.  14  ;  a.  15,  s,  13. 

INFANCY,  ch.  179^  a.  8,  s.  9.  A  tninor  and  one  of  age  give  a 
note,  both  must  be  sued ;  if  one  plead  infancy^  the  pit.  may  enter  a 
noUeptoiequi  as  to  him,  9.     S^  Minor.     15,  cases. 

INFOIUM ATIONS,  eh.  219,  a.  1  con.  s.  10.  Amended  widMUt 
the  sancdon  of  the  iattomey  general,  improper. 

Ch.  219,  a.  7  con.  s.  21.  None  in  South  Carolina.  See]  Indict- 
ments. 22,  No  trial  on  the  coroner's  inquest  in  New  Jersey,  where  it 
finds  murder :  But  on  the  indictment  that  finds  manslaughter. 

INJUNCTION,  ch.  186,  a.  11,  s.  12.  Sundry  cases  of  iqfnne- 
tions ;  the  oases  of  injunctions  enumerated  ;  ch.  193,  a.  25 ;  ch*  906, 
a.  12  ;  ch.  226,  a.  19,  s.  1.     15,  sundry  cases  of  injunctions. 

INNKEEPERS.     See  Gaming,  ch.  206,  where  mdicted,  fab. 

Ch.  37,  a.  2.  Are  liable  for  money  stolen  out  of  their  poaseaskHi, 
though  not  informed  of  the  money. 

Ch.  37,  a.  3,  s.  4.     What  is  an  inn. 

Ch.  37,  a.  4,  s.  4.  To  support  an  action  against  an  innkeeper,  the 
ph.  has  only  to  prove  the  deft,  kept  a  common  inn,  ph.  was  a  guest, 
goods  in  his  care,  8ic. 

Ch.  37.  a.  6  con.  s.  5.  An  inn  or  public  house  is  not  a  nuisance ; 
cases,  5. 

IN  PARI  DELICTO,  ch.  9,  a.  8,  s.  8.  On  bills  of  a  forbidden 
bank.     Were  dififerent  judgments. 

IN  PERSONAM,  proceedings,  ch.  187,  a.  7,  s.  21  $  ch.  225^  a. 
6,  s.  2|  eh.  44,  a.  3,  s.  26 ;  ch.  186,  a.  5,  s.  1. 

mSIMUL  COMPUTASSET^  ch.  88  con.  s.  80.    fa  aopyart  if 


776  INDEX. 

an  account  stated,  the  pit.  oeed  not  prove  the  severaliteras.  The  ad- 
mission  of  a  debt  on  single  articles  is  sufficient  to  enable  the  pit.  to  re- 
cover. 

INSOLVENCY,  ch.  39,  a.  I,  s.  5.  The  real  estate  of  one  insolvent, 
deceased,  descends  to  his  heirs.  They  have  the  rents,  &c.  till  sold, 
5 ;  if  mortgaged,  till  the  mortgagee  enters.  Insolvencies  by  the  agree- 
ment of  the  parties,  9.  Attachment  holds  if  before  tlie  trustee  deed 
is  completed,  9 ;  cases,  9.  A  fraudulent  schedule  ;  schedule  must  be 
truly  madb  by  the  debtor,  10.  The  U.  S.  retain  one  who  has  a  State 
certificate,  1 1 .   Agreement  to  discharge  and  pay  a  part,  bow  valid,  12. 

Ch.  39,  a.  3,  s.  5.  An  insolvent's  fraudulent  possession,  a  strong 
case. 

Ch.  39,  a.  5,  s.  1.  An  insolvent  discharge  in  Maryland  does  not 
bar  an  action  in  Massachusetts.    Lex  loci  governs  the  remedy  1 . 

Ch.  39,  a.  5.  Administrator  on  an  insolvent  estate  cannot  apply 
the  personal  estate  to  redeem  estate  mortgaged,  the  reason,  6.  Case 
of  a  fraudulent  agreement,  14.  An  assignment  in  trust  imperfectly 
signed  by  the  creditors,  is  void,  15.  Two  citizens  of  Massachusetts 
contract  by  bond  in  New  York,  obligee  sued  the  bond,  and  said  it  was 
made  at  C.  in  New  York,  held  the  obligor  was  discharged  on 
the  insolvent  act  of  New  York,  15.  Lex  loci  contractus,  15.  Not 
appearing  on  its  face,  it  was  to  be  performed  elsewhere,  15.  Other 
cases  of  discharges  in  New  York,  15.  a.  5  con.,  creditor  made  trus- 
tee, may  be  but  two  parties  executing,  the  debtor  and  trustee  creditor, 
in  an  indenture  of  three  parts,  21.  Possession  remaining  in  the  ven- 
dor may  be  conclusive  evidence  of  fraud,  where  not  explained,  22. 
Commissioner's  report,  how  far  conclusive,  23.  Suit  in  New  York 
on  notes  made  in  the  District  of  Columbia  by  the  deft.  Insolvent  dis- 
charge in  said  district  that  exempts  the  body,  and  leaves  future  acqui- 
sitions liable,  relates  only  to  the  remedy,  24.  Of  no  ibrce  in  New 
York,  24.  Imprisonment  is  no  part  of  the  contract,  24.  The  lex 
fori  governs  the  remedy,  24.  An  insolvent  uct  operates  not  as  part  of 
the  lex  loci  contractus^  unless  it  discharges  the  contract.  24. 

Ch.  39,  a.  7,  s.  20  con.  In  equity  equality  is  the  n]le«  A  has 
a  lien  on  two  funds,  B  an  after  creditor  on  one  of  them  only ;  to  this 
A  must  not  resort,  if  A  can  do  so  without  injury  to  himself ;  a.  8,  s. 
2  con.,  the  same  principle  in  Pennsylvania. 

Ch.  39,  a.  8  con.  s.  9.  A  State  may  enact  an  insolvent  law  to  dis- 
chai^  contracts  made  after  the  law  is  enacted.  Ogden,  in  error,  p. 
Saunders  ;  cases  of  McMillan  v.  McNeil ;  Saunders  v.  Ogden,  agree- 
ments and  disagreements  of  the  judges  in  these  cases,  9.  Principles 
noticed,  9. 

Ch.  39,  a.  9,  s.  8.  Creditor  has  a  mortgage  that  secures  a  part  of 
his  debt,  he  can  claim  before  the  commissioners  only  the  part  not  se- 
cured. A  has  a  claim  on  the  sheriff  for  misfeasance,  he  dies  insol- 
vent, A  must  lay  it  before  the  commissioners,  and  get  a  probate  decree 
in  order  to  sue  the  bond  of  the  sheriff,  9.    What  is  a  present  release. 


INDEX.  777 

10.  Vulid  assignol^ent,  though  only  the  creditor  truitee  signed,  11. 
The  value  of  the  property  did  not  so  much  exceed  his  debt  as  to  affi>rd 
a  presumption  of  fraud.  Case  of  Sturgis,  Sic.,  recognized  in  New 
York. 

INSURANCE,  ch.  40,  a.  1,  s.  9.  What  is  not  a  contrtet  of  in- 
surance. Parties  at  a  distance  treated  by  mail,  9.  CoromercitI  code 
of  France.     Several  articles,  10. 

Ch.  40,  a.  2,  s.  11.     Where  one  has  an  insurable  interest. 

Ch.  40,  a.  3,  s.  5.     A  domestic  embargo  is  a  peril  insured  against. 

Ch.  40,  a.  6  con.  s.  21,  illicit  trade  ;  cases. 

Ch.  40,  a.  7,  abandonment,  s.  3.  The  assured  may  abandon  or  not. 
When  he  must  abandon,  3.  Must  assign  the  true  cause,  3 ;  other 
cases,  3.  Master  buys  it  to  prevent  a  loss ;  the  effect,  16.  Where 
his  bidding  in  is  no  sale,  16.  One  acting  as  agent  in  selling,  caniMJt 
buy,  16.  One  made  and  accepted,  cannot  be  revoked,  16.  No 
right  to  abandon  when  the  repairs  exceed  half  the  value,  18.  Third 
new  for  old,  18.  The  doctrine  going  on  the  fact  not  the  inieOigeneef 
20.  Has  been  increasing,  20,  and  s.  34.  Several  cases,  20.  How 
reasonable  notice  must  be  given  of  abandonment,  20.  Dlicit  trade, 
23 ;  to  constitute  a  stranding  must  be  a  breach  in  the  vessel,  24. 
Where  the  danger  of  capture  is  certain,  it  is  an  arrest,  &c.  33.  Sev- 
eral cases  going  on  the Jactj  34.  When  abandonment  is  justified  for 
fear,  50 ;  cases,  50.  Form  of  an  abandonment,  51.  No  particular 
form,  51.     Same  as  to  the  revocation  of  abandonment,  52. 

Ch.  40,  a.  8,  s.  8  con.  An  adjustment  may  be  conditional.  One 
made  and  agreed  is  not  to  be  opened  but  for  fraud,  mistake,  or  new 
facts,  8.  How  much  is  the  assured  to  recover,  10.  Where  the  cargo 
insured  is  diminished  in  value,  10. 

Cli.  40,  a.  9,  s.  1.  Loss  by  general  average,  how  calculated,  sev- 
eral cases,  1.  Expenses  in  saving  a  stranded  ship,  12;  cases,  12. 
14,  rules  in  Pothier,  31 . 

Ch.  40,  a.  10,  s.  9.  A  hires  a  ship  of  B  for  six  months,  render^ 
ing  half  the  earnings,  and  goes  in  her,  so  far  owner ;  A,  cannot  be 
guilty  of  barratry.  Insurer  liable  for  the  frauds  of  the  mariners,  12. 
Cases  not  barratry.  Insurers  are  not  liable  to  ordinary  losses,  such  as 
every  vessel  is  liable  to,  13. 

FREIGHT,  a.  16,  cases ;  property  not  changed,  17. 

Ch.  40,  a.  19,  s.  1.  If  the  time  of  the  vessel's  sailing  be  misre- 
presented, the  policy  is  void.  What  is  not  misrepresentation,  1. 
Master  is  not  the  agent  of  the  owner  as  to  insurance ;  hence  he  is  not 
afiected  by  bis  fraud,  5. 

Return  premium.     See  that  head. 

Ch.  40,  a.  21,  risks  includes  horses  wounded  in  a  storm,  and  die 
s.  9;  and  s.  13.  What  is  not  a  loss,  13.  Other  cases,  23,  35,  39, 
40,  usage  explains,  41. 

Ch.  40,  a.  22,  sea-worthy  a  special  case,  11;  17,  cases.  Sea- 
worthiness is  to  be  presumed,  18 ;  exceptions,  18.     If  so  out  of  trim 
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9B  not  lo  be  seft-worthy^  if  a  jury  questioiH  19.     If  so  io  ptnrt  of  the 
Voytge,  but  put  in  tritn  beic^e  ibe  kMS,  insurer  is  liable,  19 ;  ocfa^r 

Ch.  40,  a.  24,  other  cases  as  to  implied  warranties. 

Cb.  40,  a.  26,  s.  17.  Fire,  insurance  against,  is  not  a  chaiige  on 
the  tnortgaged  preroisea.  Cases  of  fire  in  equity,  who  is  a  general 
agent  or  not.  What  goods  in  a  store  are  insured,  17.  Held  by  a 
trader  in  truat^  id.    Insured  only  his  own  interest  in  them,  17. 

Cb.  40,  a.  28,  sundry  cases,  oontioued,  s.  19.  Acts  of  agents 
may,  by  express  word,  be  insured  against ;  cases,  19.  Ship  blown 
up  by  the  carelessness  of  seamen ;  insurer  is  discharged.  Not  liable 
ibr  Blaster's  mistake.  A  seaman  {daced  a  candle  near  where  powd  r 
waS)  tareleas^y;  it  took  fire,  &c.  Insurer  not  liable;  other  such 
oases. 

.  INTEREST,  ch.  41,  a.  1,  s.  4.  Promise  to  pay  four  per  cent. 
bvk  'legacies  till  the  legatees  come  of  age,  after  law  allowed  seven 
per  eenl.,.  South  Carolina  interest ;  a  bond  made  in  a  foreign  coun* 
try,  payable  there,  it  bears  its  legal  interest,  4.  Where  interest  is 
made  principal  and  is  not  usury,  4.  The  manner  of  computing 
payments  endorsed  in  New  York  and  Massachusetts,  so  in  Virginia, 
Kentucky,  North  and  South  Carolrna,  Maryland,  New  Jersey,  and 
Penhsylvania,  nearly  so  in  Connecticut :  interest  on  a  contract  is 
that  ^f  the  place  where  made ;  tectM,  if  payable  elsewhere,  22  con. 
Compound  interest  is  not  allowed,  but  under  fecial  circumstances ; 
if^er  intetest  is  become  due,  parties  may  agree  it  bear  interest ;  nine 
other  ^ints  decided ;  interest  on  interest  as  damages  is  not  com- 
pound' interest.  28  con.  legacies  oti  interest.  59  con.  money  bad 
and  received  ;  interest  after  demand,  &c.  It  is  then  retained 
against  eonsent,  if  no  good  reason  for  retaining.  62,  rules  in  cast- 
ing interest :  1.  Every  payment  is  to  be  applied  to  keep  down  the 
interest :  2.  Interest  not  allowed  to  carry  interest ;  the  rules  con- 
tinued J  cases  of  compound  interest.  64,  note  given  at  five  per 
cent.,  then  the  legal  interest,  raised  by  law  to  six  per  cent.,  that  in- 
terest remains  at  five  on  the  note.  65,  how  a  guardian  pays  interest. 
66,  so  an  executor ;  when  rests  made.  67,  men  holding  money  in 
trust  as  agent,  executor,  &c.  must  be  always  ready  to  pay.  68,  al- 
lowed on  the  master's  balance.  69,  a  sum  fixed  as  due  draws  in- 
terest. 70,  the  much  examined  case  of  Reed  r.  the  Rensselaer 
Glass  Factory;  comments  thereon.  71,  interest  on  arrears  of  tax- 
es.    72,  Rensselaer  Glass  Factory  v.  Reed. 

INTEREST  IN  WITNESSES,  ch.  90,  a.  1,  s.  8  con.  Where 
one  may  be  a  witness  by  a  release,  or  having  no  interest ;  sundry 
rules  and  cases,  8.  So  rules  and  cases,  16  and  17  con.  35, 
cases.  Art.  2,  agents.  Art.  3,  attornies,  &c.  Art.  4,  corporators. 
Art.  5,  factors.  Art.  6,  guardians,  administrators,  be.  Art.  7,  husband 
and  wife.     Art.  8,  joint-tenants,  8kc.     Art.  9,  master  and  servant. 
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Art.  10,  parties  in  negotiable  contracts.  Art.  11,  several  cases  of 
interest  in  witnesses.  Art.  12,  wills,  interest,  kxi.  in  witnesses  to 
them.     See  Agent,  kxi.  the  several  heads. 

IN  TRANSITU,  ch.  21,  a.  1,  s.  2.  Vendor's  right  to  «top  *n 
transitu  goods  sold  and  not  paid  for,  is  confined  to  those  still  pi^s^ing 
tQ  the  vendee. 

Ch.  21,  a.  2,  s.  17.  Abbot  &  Story,  ed,  1829,  pp.  364-396 ;  p. 
366,  be.  The  law  of  America  on  the  subject  of  stoppage  in  Irfifn- 
situ  is  the  same  as  in  England  generally;  so  in  France.  Very  late 
cases,  2  Wash.  Cir.  R.  283^294,  403  ;  2  Maaon,  236  ;  3  M*  107; 
1$  East,  419  ;  6  Barn.  &  Cres.  107,  422. 

INTRUSION,  writ  of,  ch.  178,  a.  16. 

JOINT  INTEREST,  ch.  42,  a.  1,  s.  14.  First  endorser  of  ata 
accommodation  note  has  no  contribution  of  a  second ;  ptberwifit 
joint  endorsers. ' 

Ch.  42,  a.  2,  s.  7  con.  Devise  to  baron  and  feme  is  an  enlirety. 
11,  Massachusetts  act,  March  9,  1786,  as  to  joint-tenants,  8^^  may 
operate  retrospectively ;  though  a  tenant  in  common  do  oQt  eater 
adversely f  his  possession  may  afterwards  become  adverse }  ounttf 
may  be  presumed  after  near  forty  years,  and  no  account. 

JOINT-TENANTS,  &c.  ch.  90  a.  8.  Where  witne»e9,jbc. 
3  con.  cases. 

JOINTURE,  ch.  130,  a.  5,  s.  P2.  A  settlement  after  narnitge 
held  valid  in  Virginia. 

IRRIGATION,  Qh.  69,  a.  2,  s.  6.  Weston  v,  Alden,  &q.  «b. 
71,  a.  4,  s.  4, 

ISSUES  IN  PLEADING,  proper  evidence  thereoni  cb.  91,  %. 
2,  s.  2  con.  On  non  assumpsit ;  cases.  Art.  4,  s.  16  con.  in  d^t* 
Art.  8,  in  trespass,  %.  2  con. 

ISSUE  OUT  OF  CHANCERY,  ch.  226,  a.  15,  s.  1. 

JUDGES,  ch.  26,  a.  2,  s.  18.  The  interest  one  basin  9  peoalty 
for  the  breach  of  a  by-law,  does  not  disqualify  bim  to  act  m&  juilge ; 
so  a  juror  or  wiuiess  in  a  prosequtiQn  to  recover  such  penalty  by 
statute. 

JUDGMENT,  debt  on,  ch*  146,  a.  I5  s.  17  con.  Creditor  cai)<* 
not  sue  it,  the  execution  not  being  returned ;  sberifT's  return  cpn- 
clusive. 

Ch.  146,  a.  7,  8.  27.  One  discharged  as  a  poor  debtor  caii|iot 
be  arrested  on  mesne  process  in  debt  on  the  former  judgment ;  bif 
perjury. 

Ch.  146,  a.  8,  s.  2  con.  After  escape  on  mesne  procea^  tb^ 
right  of  recapture  continues  ;  lies  against  two  joint  d^btorsi  U^t|g|||i 
one  was  not  arrested  and  did  not  appear,  18. 
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LABOR,  contract  for,  where  entire,  and  performing  it  is  a  con- 
dition precedenl,  cb.  1,  a.  5,  s.  4.     Alittr,  if  the  ph.  be  a  minor,  5. 

LANDS,  cb.  C9,  a.  2,  s.  1.  Said  one  may  lose  bis  right  as  to 
ligbtc  by  twenty  yeara  non  user.  The  undisturbed  enjoyment  of 
any  known  legal  right  for  any  term  of  lime,  furnishes  no  presump- 
tive evidence  of  a  grant,  1.  Cases  of  flowing,  Stc.  1.  2.  Wliere 
the  presumption  arises,  1.  [f  one  appears  to  hold  lands  by  legal 
lille,  he  is  estopped  lo  say  be  holds  by  wrong,  1.  On  the  Judge's 
report  no  parts  arc  open  but  those  in  it,  1.  The  ground  of  the 
twenty  years'  presumption,  1.  Cases,  I.  How  case  lies  for  divert- 
ing B  water  course  ;  so  for  continuing  the  diversion,  6.  Case  for 
digging  down  the  street  in  Boston  by  the  pit's,  house;  judgment  for 
[be  deft.,  8,  examined.  Windows  continued  thirtyeight  years  deem- 
ed ancient,  17.  Cases,  17.  A  right  lo  light  lost  by  seventeen 
years'  discontinuance,  17.  If  no  act  be  done  to  preserve  it,  17 
Words  ibal  convey  an  easement  and  not  the  land,  19.  Cases,  19. 
One  cannot  divert  a  stream  to  irrigate  his  land  except  be  return  the 
surplus  into  the  stream,  20. 

Ch.  69,  a.  4,  s.  11.  Case  de  dono  rcparanda ;  if  lessee  make 
repairs  he  cannot  recover  of  the  lessor  except  on  a  special  agree- 
ment ;  how  one  tenant  in  common  may  sue  another  for  repairs,  1 1. 

Ch.  178,  a.  15.  Land  actions,  s.  14.  How  the  efty  years  are 
computed  on  the  32  H.  8,  ch.  2  ;  intrusion  by  a  remainderman  on 
a  life  estate,  pit.  must  allege  an  actual  seisin  in  him,  creating  the  life 
estate.  18,  entry  in  the  quibua  on  the  pit's,  own  seisin  for  life. 
Cases,  18.  19,  entry  in  (he  guibus  by  the  heir  on  his  father's  seisin. 
Cases,  19.  Entry  in  the  quibus  by  a  minister  on  ilie  seisin  of  bis 
predecessor,  20.  Special  count,  20.  21,  writ  of  entry  lies  to  re- 
cover a  store,  though  on  the  land  of  a  third  person  ;  other  points,  21. 

Ch.  178,  a.  17.  Matters  of  justification  must  be  pleaded  j  entry 
on  the  seisin  of  the  pit's,  intestate  as  in  fee  and  mortgage,  &.c.  by 
an  administrator  lo  foreclose,  £ic.  ;  cases,  9. 

Cb.  176,  a.  19.  Advancement  pleaded,  s.  4;  no  interest  is 
chargeable,  &ic. 

Cb.  178,  a.  32.  Plea  of  former  judgment  in  bar,  and  how 
proved. 

Cb.  178,  a.  23.  Several  plead  in  land  actions,  s.  15  con.  t( 
(be  deft.,  when  he  nialces  iropravementa,  knows  of  tbe  pit's,  title,  he 
bat  no  oompmsation  in  equity  ;  other  cases,  15. 

Cb.  178,  a.  24,  s.  3.     Entry  ;  disseisee's  heir   against  the  dis- 
seisor, this  is  in  tbe  quUfUt. 
Cb.  176,  a.  36.     Act  of  limiuttons  in  real  actions,   s.   €  con. 
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How  applied;  cases,  25.     10.     Cases,    10.     24,   estates   in   tail 
limited,  &c. ;  cases  in  Maryland. 

Ch.  178,  a.  33.  Notice  to  quit,  s.  11  con. ;  various  rules  and 
cases.  13,  notice  to  quit ;  several  rules  and  cases.  14,  notice  to 
quit  in  Pennsylvania. 

LARCENY  AND  ROBBERY,  ch.  214,  a.  1,  s.  10.  Larce- 
ny of  a  slave  by  another  slave,  felony  without  benefit  of  clergy. 
11,  case  of  petit  larceny. 

Ch.  214,  a.  4,  s.  14,  15,  cases. 

Ch.  214,  a.  12  con.  s.  8.  Certain  acts  of  offences,  iic.  in  banks 
made  larceny  by  Massachusetts  act,  February  8,  1825. 

Ch.  221,  a.  18,  s.  1,  &c.     How  punished  in  Virginia. 

LAW  OF  NATIONS,  ch.  197,  a.  4,  s.  3.  It  is  the  law  and 
usage  of  nations  to  deliver  ofTenders,  as  felons,  &&c.  admitted  in  New 
York. 

LEASES  FOR  YEARS,  &c.  ch.  133,  a.  1,  s.  2.  A  term  for  nine 
hundred  and  eightyfive  years  passes  in  a  will,  is  as  personal  estate,  2. 
Appraised  and  set  off  on  execution,  2. 

Ch.  133,  a.  2,  s.  8  con.  Every  parol  lease  is  one  at  will ;  ten- 
ant at  will  is  entitled  only  to  reasonable  notice  to  move,  be. ;  what 
is  such  is  a  question  of  law,  8.  A  lease  does  not  support  a  plea  of 
license,  12.     A  guardian's  license  expires  with  his  death,  12. 

Ch.  133,  a.  3,  s.  2.  A  leased  cattle  to  B  for  years  to  take  tbein 
back  when  A  should  think  them  not  safe  ;  points  decided,  2.  If  at- 
tached as  B's,  A  cannot  have  replevin  as  he  has  not  the  right  of 
possession,  2. 

Ch.  133,  a.  4,  s.  10.  If  a  joint-tenant,  kxi.  sue  for  the  whole, 
he  may  recover  his  part ;  a  condition  of  reentry  in  a  deed  or  lease, 
is  waived  by  continuing  to  treat  the  grantee  or  lessee  as  before  the 
breach,  15.  Distinction  as  to  accepting  rent  accrued  befiire  and 
after  the  forfeiture,  10. 

LEGACY,  ch.  63,  a.  1,  s.  5.  What  is  a  vested  legacy;  one 
trustee  dies,  legacy  is  not  payable  till  another  is  appointed  ;  no  io« 
terest  in  the  mean  time,  5 ;  other  cases  of  vested  legacies.  Tetta- 
tor  names  one  thing  and  means  another,  the  construction,  16. 

Art.  2  con.  s.  9.  Action  at  law  lies  for  a  legacy  to  be  paid  by  a 
devisee ;  what  is  evidence  of  his  promise  to  pay ;  cases,  9. 
Cases,  10. 

Art.  7  con.  s.  14.  A  bequest  of  the  testator's  interest  io  bank 
shares  in  the  bank  of  A,  is  a  specific  legacy ;  other  cases. 

Art.  8  con.  s.  8.  What  is  a  legacy  ;  is  one  to  support  the  lega- 
tee in  sickness  and  health,  be. ;  and  devise  on  condition,  the  devi- 
see pay  it ;  not  paid,  the  legatee  might  enter. 

Art.  9,  s.  4.  A  pecuniary  legacy  is  no  charge  on  lands,  unleit 
plainly  intended. 
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Art.  14  con.  s.  9.  No  action  for  a  legacy  lies  till  after  a  demand 
on  the  executor. 

Ch.  147.  Debt  for  a  legacy,  a.  24,  No  action  lies  for  it  against 
the  terre-tenants,  though  aA  annuity  for  life  is  charged  on  the  real 
estate. 

LEGISLATURE,  acts  of,  unconstitutional,  constitutional,  &c.,  ch. 
167.  Federal  cases,  a.  7,  8ic.  Statute  cases,  a.  20,  &c.,  ch.  196, 
a.  7,  s.  4;  ch.  148,  a.  7.  Ch.  196,  a.  1,  s.  7.  Checks,  length  of 
time ;  see  twenty  years, 

LEX  LOCI,  construction  of,  contracts  thereon,  ch.  1,  a.  2,  s.  2. 
The  civil  law  rule  as  to  a  sound  price,  id. 

LIBELS,  ch.  207,  a.  4  con.  s.  4  to  7.  Several  mdictments  for 
libels :  see  Defamation. 

LICENCES  OF  COURTS,  ch.  139,  a.  8,  s.  16.  Lands  sold 
by,  to  A,  to  pay  debts  of  the  ancestor,  are  held  by  A  exempt  from  all 
oth^r  claims. 

LIEN,  ch.  44,  a.  1  con,  s.  3.  Aflbrds  but  a  bare  right  to  retain ; 
neither  ^ttj  ad  ret/ij  nor  jus  in  re,  nor  is  it  a  chose  in  action  ;  acquired 
by  judgment  in  New  York,  he.,  on  debtor's  real  estate;  on  bis  personal, 
by  delivery  of  the  execution  to  the  officer,  6,  Where  no  lien  among 
owners  of  a  vessel ;  cases,  7.  A  lien  claimed  under  a  bailee  cannot 
be  supported,  8 ;  cases,  8. 

Art.  2,  s.  5,  Where  the  vendor  has  his  lien  on  real  estate ;  lost  by 
lonajide  sale  to  one  innocent,  5.    Joint  purchaser's  lien,  7. 

Art.  3,  s.  14.  Policy  broker's  lien ;  cases,  14.  Liens  by  judg- 
ment in  different  States,  21,  None  in  Massachusetts,  be.,  31.  No 
lien  on  a  ship  for  supplies  in  a  home  port,  26, 

Art.  5  con.  s.  8,  Liens  of  execution.  South  Carofina ;  of  judg- 
ments there,  9,  Of  material  men,  10,  The  United  States'  prior  lieo, 
11,  how  limited. 

LIFE  ESTATES,  ch.  130,  a.  2,  s.  39.  Words  that  give  an  es- 
tate for  life  in  Maryland.     40,  41,  42,  Cases  of  estates  for  life. 

LIMITATIONS  OF  ACTIONS,  ch,  161,  a.  1,  Personal  ac- 
*tions,  s.  10.  It  is  sufficient  the  witness  writes  his  name :  meaning 
to  witness  the  note ;  extends  not  to  endorsee,  10.  The  lour  year^ 
limitation  cannot  be  waived  by  the  executors.  Sec,  IS ;  as  they  can 
die  general  acft,  13.  Bank  directors  to  be  sued  in  six  years,  13. 
Four  years  as  to  the  original  administrator,  13.  Act  begins  to  run 
from  the  officer's  bad  return,  19,  25,  Contracts  made  in  one  State 
and  sued  in  another ;  cases,  25.  26,  Bars  in  equity,  as  at  law.  When 
it  begins  to  run  it  continues,  26.  27,  Acknowledgment,  payment,  be,, 
in  equity,  operates  as  at  law ;  cases,  27.         ^ 

Art.  2  con.  s.  3.  What  revives  the  debt  or  not,  4.  Must  admit  the 
debt  remains  due,  and  no  intent  to  insist  on  the  act ;  the  true  rule,  4, 
Ay  6.  To  take  the  case  out  of  the  act  the  acknowledgment  of  the 
debt  must  be  unqualified  and  unconditional :  cases,  4,  A,  6,  7«  By 
the  words  beyond  sea  is  meant,  out  of  the  State,  8.    Where  the 
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promisee's  endorsement  is  viewed  as  made  by  the  order  of  the  promi- 
sor; cases,  8. 

Art.  6,  s.  1.  Act  of  Feb.  1794,  does  not  extend  to  cases  of  slander 
or  torts. 

Art.  9,  5.  3  con.  The  wife  cannot  acknowledge ;  and  cases,  3. 
11,  What  proves  tn  acknowledgment  within  six  years ;  esses,  11.  4, 
5,  Other  cases ;  on  deft's.  fraud  discovered  within  six  years.  6,  Act 
is  a  bar  in  trover;  detu  having  practised  no  fraud,  6.  7,  Six  vean 
commence  from  an  attorney's  neglect.  8,  Question  as  to  frauduleot 
concealment     9,  Six  years  after  neglect. 

Art.  1 1  coo.  s.  8.  Mortgagee  presumed  to  be  satisfied  after  tweo^ 
years ;  caaes,  8.    9,  Entry  on  land.    10,  Twenty  years'  presampiion. 

Art.  12,  s.  2.  After  twenty  years,  a  bond  is  presumed  to  be  paid; 
in  South  Carolina  limtcalion  is  four  years.  Once  begun  to  run*  on 
no  after  disability  can  stop  it,  2.    Is  a  bar  in  equity. 

Art.  13,  s.  2  con.  Four  years  under  the  administration  de  bonit 
rum.    5,  No  State  statute  bars  the  United  States,  nor  a  State. 

Art.  16  con.  s.  32.  Late  cases  on  the  true  principle,  that  is,  thera 
must  be  new  promise  expressed  or  clearly  implied,  to  take  the  case 
out  of  the  statute ;  cases,  32. 

Art.  19  con.  s.  19.  Contract  made  in  one  State  and  sued  in  anodier, 
the  effect;  where  a  possession  of  seven  years  avails,  19.  33,  Words 
beyond  aea,  mean  out  of  the  State.  36  con.  Payment  presusMd  $ 
equit}'  adopts  the  principles  of  the  act  as  to  trusts,  36.  By  twentyone 
years'  possession  of  land,  a  right  of  possession  is  acquired  sufficient  for 
defence,  and  whereon  to  recover  in  ejectment ;  how  proved  adverse, 
36.  39.  Acknowledgment  of  a  debt  by  an  administrator,  kc*,  does 
not  take  the  case  out  of  the  act. 

Ch.  21 1 ,  a.  1 5  con.  Prosecutions  of  crimes  limited  to  two  and  three 
years.  1,  As  to  prosecutions  on  act  of  congress  of  April  30,  1790, 
s.  32 ;  the  words.  2,  Military  prosecutions  limited  to  two  yeora:  see 
the  88th  article  in  the  roles,  &c.,for  governing  tfae.armies  of  the  United 
States ;  the  words.  3,  So  ofiences  against  the  slave  acts  must  km 
prosecuted  in  two  years;  act  of  April  30,  1790,  respected  also  futm^ 
offences.    4,  The  same. 

Ch.  226,  a.  7.    Act  pleaded  in  equity. 

LIS  PENDENS.    See  Pendente  Lite. 

LORD'S  DAY  ACTS,  ch.  198,  a.  8,  s.  9.  Act  m  New  Ham{H 
shire  for  observing  Sunday ;  case  thereon  is  constitutional,  &c. 

LOST  NOTES  AND  BILLS,  ch.  22,  s.  47.  Owner  lases  kalf 
of  a  cut  bank  bill,  in  the  mail,  may  recover  on  the  other  half,  giTiqg 
security  to  indemnify. 

LOTTERIES,  ch.  208,  a.  9  con.  s.  7.  Cases  of  indictmeftls  on 
statute  1825,  ch.  184. 
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MAINTENANCE,  ch.  101,  a.  a,  s.  12.  Is  not  where  wMrti 
keve  m  comrooo  nteresl,  endJaiD  to  ddhod  a  wh  tgeiiMt  one  of  them* 
MALICIOUS  PROSECUTION,  ch.  70,  a.  1,  s.  4.  Fimber 
iar  boUiM  the  pk.  to  heil-  b  an  eitmn^;aiit  sum ;  adrice  of 
~  can  avai  oaljr  when  nven  oo  a  true  itate  of  facts,  to  sbovr  no 
11.  Wamof  probable  cause,  12;  cases,  13.  Gtoewbocoo- 
Uriy,  and  proceeds  boma  fide^  is  not  liable,  IS.  Case 
proeecutioD  in  the  procesdings  on  a  search  wanant, 
pk. ;  indictment,  acquittal,  lie.,  14.  Several  matters 
M  no  variance. 
MgL  8»  a.  1  con.  Same  as  a.  1,  s.  13,  above ;  yet  if  any  mafice 
■I  making  tbe  arrest,  it  may  be  left  to  the  jury,  14«  Where 
will  be  changed,  19. 
MANDAMUS,  ch.  186,  a.  2  s.  3.  One  respecting  a  tdwn  clerk ; 
in,  3.  5,  lies  to  restore  a  minister ;  lies  to  compel  the 
•to  proceed,  he.,  25.  To  compel  the  judges  to  sign  a  bill  of 
Meeptions ;  cases,  25.  82  con.  Lies  not  where  some  judgment  is 
~*~^  to  the  judges  of  the  common  pleas,  commanding  to  vacate  a  eer- 
title ;  lies  to  ccvrect  the  practice  of  lower  courts,  excqx  in  mere 
of  discretion ;  several  cases,  82.  87,  lies  to  eommon  pleas 
to  gpvo  judgment  the  ph.  requested  against  himself,  in  order  to  bring 
error,  88 ;   several  cases.     89,  lies  to  restore  a  corporate  member. 

90,  Court  of  appeals  in  Kentucky  has  no  power  to  issue  the  writ. 

91,  Same.  92,  Circuit  court  fo  the  United  States  may  issue  it  to  a 
State  court,  on  the  12th  section,  act  of  congress,  Sep.  24,  1789.  93, 
MandamHi  lies  not  to  the  managers  of  an  election.  94,  95,  Other 
cases ;  one  to  a  town  treasurer  to  issue  his  warrant  to  a  collector,  &lc. 

MANSLAUGHTER,  ch.  216,  a.  5  and  6. 

MANUFACTURING  CORPORATIONS,  ch.  22,  s.  60,  61. 
What  members  can  be  taken  in  execution  ;  its  real  estate  may  be  as- 
sessed, 61.  One  ceases  to  act,  and  has  no  funds,  is  dissolved,  61. 
The  individual  members  in  such  case  are  liable  to  its  creditors,  61. 
Other  points  settled,  53.  Several  subscribe;  then  are  incorporated  ; 
A  after  this,  subscribes  for  a  share,  he  is  bound ;  agreed  to  be  assesed 
further  if  necessary  ;  only  remedy  to  sell  the  sliares,  53.  Other  points 
settled,  63.     Estate  of  a  member  deceased  is  not  liable,  66. 

MARKET  AND  FAIR,  ch.  46,  a.  3  con.  s.  3.  The  principles 
of  them  in  old  cases,  often  come  under  consideration  at  the  present 
day. 

MARRIAGE,  ch.  46,  a.  1,  s.  2.  Massachusetts  colony  and  pro- 
vince statutes  as  to  marriages ;  by  the  contract  of  the  parties  in  Scot- 
land, he. ;  Dairy mple's  case,  A.  D.  1814  ;  so  is  the  law  b  some  of 
our  States ;  marriages  how  annulled  ;  marriage  is  a  civil  contract,  and 
.iolomnisation  of  it  is  to  give  publiciQr  to  the  contract,  2. 
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Art.  d,  8.  1  coo.    Who  18  a  8ettled  ordained  mini8ter;  ca8e8,  1. 

Art.  3,  8.  2.  Presumption  of  marriage  arising  from  cobabitationi 
may  be  rebutted  ;  cases,  2.  Living  together  as  man  and  wife,  usually 
admitted  as  evidence  of  marriage,  2.  Marriage  de  facto^  is  valid  in 
most  cases,  2.  In  another  State  bow  valid,  19.  Marriage  of  a  mu- 
latto and  white  woman,  inhabitants  cf  Massachusetts,  not  allowed  by 
her  laws,  valid  when  solemized  in  Rhode  Island,  19.  The  principle 
does  not  legalize  incestuous  marriages,  19.  Other  cases,  20.  A 
Baptist  minister  engaged  to  preach  half  the  time  in  a  town,  can 
marry  persons  in  it,  21.  So  a  Methodist  minister  settled  for  two  years, 
according  to  the  usage  of  that  sect,  21. 

Art  5  con.  s.  14.    Decision  in  MiMbrd  v.  Worcester,  not  correct. 

Art.  9.  Divorce,  s.  1  con.  Court  will  not  grant  a  divorce  for  the 
adultery  of  the  wife,  procured  by  the  husband  ;  divorces  in  Virginia 
and  New  York,  by  chancery,  14  con.  A  wife  divorced  from  bed  and 
board,  may  sue  and  be  sued,  as  a  feme  iole^  for  property  acquired,  or 
debts  contracted  after  the  divorce  ;  no  power  to  decree  a  restoration 
to  her,  of  his  personal  estate  she  had  when  she  married,  29 ; 
cases,  29. 

MARTIAL  LAW,  ch.  186,  a.  6,  s.  19  con. ;  ch.  200,  a.  7,  s. 
7,  8. 

MASTER  AND  SERVANT,  ch.  47,  a.  1,  s.  3.  Not  actionable 
to  induce  a  servant  to  leave,  &c.,  after  his  engagement  is  at  an  end. 

Art.  3,  s.  7.     Where  one  is  liable  for  the  contract  of  bis  agent. 

Art.  5,  s.  10  con.  A  mortgagee  of  a  ship  in  posession,  is  liable  ta 
the  master  for  his  wages,  &c. ;  and  tlie  mortgage  may  be  proved  by 
parol  evidence,  where  the  bill  of  sale  on  its  face  is  absolute,  10.  Mas- 
ter's wages  in  case  of  a  blockade,  24.  The  owner  is  not  liable  where 
the  ship  is  put  up,  not  as  a  general  ship,  and  the  master  on  bis  own 
account,  receives  on  board,  A^s  goods,  25.  The  owner  of  a  packet 
boat  is  liable  for  the  fauhs  of  his  hands,  26 ;  though  he  and  they  pri« 
vately  agree,  be.,  26.  Master  orders  a  boat  built  for  a  ship,  he  and 
the  owners  are  liable  for  the  price,  27.  A,  B,  C,  and  D,  own  a  ship; 
a  material  man  charges  all ;  then  A  and  B  failed :  held,  C  and  D 
were  liable,  28.  Masters  and  owners  of  vessels  on  the  high  seas,  are 
not  common  carriers,  29. 

MATERIAL  MEN— their  suits,  &c.,ch.  186,  a.  5,  s.  1  ;  Ch.  44, 
a.  5,  s.  10;  ch.  44,  a.  5,  s.  10.    Where  not  liable,  ch.  22,  s.  26. 

MENACING  LETTERS,  ch.  204,  a.  14,  s.  16  con.  Case,  ch. 
218,  a.  2,  s.  26,  of  the  consul  of  Genoa,  indicted  and  punished  at 
common  law  in  a  federal  court.     Ch.  218,  a.  2,  s.  26. 

MERGED,  ch.  109,  a.  3,  s.  5  con.  All  which  passes  between 
the  parties  previous  to  a  writing,  is  merged  in  it.  Same  principle,  ch. 
110,  a.  3,  s.  34. 

Ch.  114,  a.  28,  s.  6  con.  When  and  where  an  estate  merges; 
cases  and  points,  6.     Where  said  the  estate  mortgaged  merges  in  the 
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aOEJIIA^  eb.  IS6»  a.  7,  «.  «  10  11.  V«iious  mahia  oatei  m 
Bla^uhiMetti.    C^rtiqwwt  aod  dnepwii.thetwMu 

MILLS,  iHufai  Jowid,  miU  «tMUiv»  lie.  Gfa.  U,  a.  Ji,  «^  I& 
Tma^'iyfltn'  ponwiai;  li6w  jeRMaata  tif  titkf  «•«£  a  ivaiar 
owpaais-  piit  dot  agaioai  tbe  puUiov'  18 ;  ud  ■»  14 1  gRHind  iqe  a^vjt 
ttf  imMiina  a  title,  16.  OraQt  <if  an  aneaaaMt  Jif  iteoant  tipr  liib  ia  «at 
jMaatinHiidjlfi'  Tawaty yaaol- poaaaaaiap,lKc.  iaiD  be  ieftito  tiie JHrjr; 
Lfc-'*")  A'vMia  poaitMion  ot  -au  equity  of  redempcba  for  lanoty:  jmMM 
in  a  bar,  17.  In  a  flowing  case,  tbejuiy  in  aappauog  fiart  tbeifand 
omariiBay.  .alA»eoosider  any  benefits  be  msdvea,  18.  Pfoadings, 
Ifti  JGIkMiaar  onay  create  a  ireaevfoir  at «  iUstanee,  Ifi  ^  caaes,  10. 
'  'Aipb*  A,<  s.  1  000.  Aa  10  wbet  verdict  on  .the  aaiU  aet  ia  iaal 
olKilln  parties.  A  detdae  of  a  jdiII  widi  iba  af^iianifaoea  car* 
rivjlrilbiiyt  ihe  hnd  under  and  adjoining,  aecaaianr  to  Jla  naa,  and 
iwad  wiiharj.l.  vuew  far iivigaiion  any  be  eatenwd  k a  fntation f 

Art.  6f  8.  1.  .  Where  case  lies  for  diverting  a  water 'aouraa, 
A4««cta  aiOeUt  Ibee  B  ereetsone  above,  this  ia  iefufttd  hy.iiiisk*atar 
caimd  by  A*s  dam,  B  has  no  cause  of  action,  19.  How  |ar  may  one 
eaUaijbieh  nMter,  19.    Tbe^ibMbf  ilAtyitfifMiBttioa,  HH 

MINIHEBS  OF  THE  OOfiPEL,  ch.  46,  a.  fi«.  Air  fiaaiah 
taxea».aa>lheyKtre8peet  itwis,  CaifaDfiBa,.Hndoe%  ilae;  Who  ia  a  nfai- 
isler^iAe^ccapal,  13.  Apd  see  Maoriage,  6.  A  oale  tt>  a  reKgidos 
sQcieltf  is  wid,  14.  Several  inbebitaats  of  a  pariab,  can,  by  nibwrip^ 
tido,  Areaie  a  fund  for  it  forever,  14.  Money  bomMred  of  its  treasur- 
er la  a  good  consideration  of  a  promise  to  pay,  14.  This  the  deft. 
CQidd  not  deny.  Parish  can  sue  in  tbe  name  of  its  tDeesurer.  Chan- 
cery ceo  compel  trustees  of  a  luod  to  ap{riy  it,  14.  Lands  granted  to 
future  pious  uses,  remain  in  'the  gnsotor's  till,  4oe.  21  con.  assessing 
tbe  pansh  tax,  (not  voting  it,)  fixes  the  obUgadon,  ^.  Maine  statute 
as  ID  territorial  liauts,  2S.  A  transferred  his  membership  from  a  parish 
in  Beaton  to  one  in  Dorchester  in  1822,  was  sufficient  to  file  a  cer- 
tifieate  on  the  act  of  June,  1814,  a.  6,  27,  trespass  agauist  assesaors 
supported,  they  not  being  protected  by  statute  1823,  ch.  138,  s.  5-27. 
What  evidence  proves  a  transiier  jof  nembersbip.  Important  construc- 
tion of  the  act  of  Feb.  16,  1824.  27,  aubstance  of  said  act.  Which 
the  first  perish,  and  it  sucoeeds  to  all  paroahial  rights,  be.  32.  Daa- 
coos  of  a  society  of  Shakers  can  take  and  hold  lands  in  succession, 
32.  Title  to  lands  given  to  towns  for  the  use  of  the  ministry,  ia  not 
regulaited  in  New  Hampshire,  65.  Decision  is  final,  made  in  the 
syood  in  New  York,  56.  If  the  pariah  exclude  tbe  minister  from  the 
meetinghouse,  it  is  sufficient  he  preaches  in  private  houses,  57« 
SeFora)  points,  57.  In  Maryland,  all  Christiana  are  on  an  equal  foot- 
ing, and  ihey  only,  43.  The  Dedbam  caae ;  npievin  lies  far  ao  unlawful 
detainer  onljr,  44.    Other  points  settled,  44.    Right  to  vote,  &c.  .46« 
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TresjMiSB  for  taking  dowA  the  pit's,  pew,  46.  Points  settled,  46.  Ex- 
eeution  cannot  be  extended  on  the  pulpit,  47.  Assessment  weH  made 
on  the  act  of  1811,  cb.  6,  s.  49.  Manufincturing  corporations  sM'ttOt 
liable  to  be  taxed  for  their  personal  estate  in  the  town  wbei4»  tho  'fac- 
tory is,  49.  Under  the  act  of  1811,  ch.  6,  a  person  may  have  one 
society,  and  join  another  of  the  same  sect,  50.  Who  is  a  settled 
minister,  51.  How  ministerial  lands  may  be  disposed  of,  53.  Pdrish 
has  a  right  to  take  down  a  meetinghouse,  53.  In  Maine^  in  a  town 
in  which  tliere  is  no  parish,  the  town  can  vote  monies  for  rdUgieus 
purposes. 

Ch.  198,  a.  2,  s.  6.  Libel  against  Christianity.  Minor,  hie  con* 
tract  of  marriage  is  only  voidable,  so  binds  the  other  party  of  ^e. 
Cb.  1,  a.  22,  s.  1.  Where  liable  in  trover  for  a  hired  liorae^  'Bee 
Actions.  <  <^' 

MSFEASANCE  AND  MALFEASANCE,  cb.  72,  a.  1 ,  a.  Jl4t 
Trespass  for  killing  the  pit's.  dog«  Held,  if  A's  dog  ia)ur€»  3's  cia« 
tie,  this  action  lies  if  A  luive  notice  of  bis  dog's  bad  qualities ;  fqur 
other  points  decided,  14 ;  revenue  cases.     See  Taj^es,  kc, 

MISNOMER,  ch.  176,  a.  6,  s.  8.  To  omit  the  middle  name,  or 
part  of  the  christian  name,  is  a  misnomer ;  Junior  no  part  of  tbe  name, 
8.  32,  Must  be  pleaded  in  abatement,  be.  If  on  process  against  A, 
B  is  arrested,  he  has  trespass.  Daniel  S.  Giswola  was  arrested. on 
process  against  Samuel  S.  Griswold  ;  officer  and  attorney  both  liable, 
arrest  was  void.  Miter  if  tlie  misnomer  be  not  pleaded  in  abatement ; 
the  e)[ecution  is  valid  in  a  wrong  name,  32.  One  superior  cotirt  does 
not  inquire  if  the  proceedings  of  another  be  irregular  or  not,  SH.  d$, 
No  (iause  of  abatenient  if  the  deft's.  name  is  sp^t  differently  from  the 
usual  manner  of  spelling  it,  if  tb^  tWo  ways  havci  the  same  sbinid. 
Several  other  cases  of  misnomer,  95. 

Art.  9,  misnoniei*,  &c.  s:  4.  After  the  juty  is  chUrgtid,  &ic. 
the  pri^ner  cannot  moi^e  to  plead  mistibmelr.  Where  in  ca^fe'df  ilfi 
indictment,  a  general  verdict  is  bad. 

Aft.  14- con.  s.  14.  Complaint  for  a  brbach  of  a  1hstoH*bf']iW 
most  also  conclude' against  the  fot^  of  the  statofe. 

Art.  1&,  certain  points,  s.  13  con.  Case  of  a  false  declara- 
tion to  ret  the  fishing  bounty  ;  point  variance  as  to  number  of  t6ifs. 

MISTAKES,  ch.  295,  a.  7. 

MONEY  HAD  AND  RECEIVED,  ch.  9,  a.  8.  On  iwdgfirent 
reversed,  a.  1  eon.  Parties  bound  by  deNsd,  this  action-  lies  on  ^ 
subsequent  transaction  distiiictj  7.  Liesio  ref^ovefbaek  monl^  pnii 
for  prime  eoffetfpr^veQ  to  be  damaged,  8.  The  difierenco-behv^en 
prime  and-  infertor,  8;  Not  't(  the  property  proved  urisooAfd,  tffl  ii 
be  relumed  or  tendered,  8.  Exceptltle  considc^raVton  wholly^fails,  8. 
Vol.  ii^  eh.  6S,  a.  1,  !^.  13.  ■> 

An.  10.    U  peri  dcfllMo,  Si  ■   •  ''*  ^  - 

Artl  n^'tk  «>,'    Witt  equity  relive  iti  «  th^t^  iniMMie  6P'U^r 

it,  this  action  lies,  5. 


no 

N£W  TRiAL,  ^h.  163.  a.  fl.    Rtopleftdert  •«  i.    Otanitd  be- 
dMi»th»  iiMM  was  inilMeriii  ^  Miftnil^poiQli  deoUkd. 

'iUf&  4  tm.  8*  la.  Deft,  kidioted  ibf  murder  itk  the  Slalt  {mwdd 
•tid'COBfieltd,  natr  trial  okmnkI  ferf  five  mttertdefeiidedt'  onaylha 
ln|WTmn  jedirinl  eourt  baa  power  to  grant  a  new  trial  in  aeeh  oaaaa. 
11,  granted  becnote  the  judge  wrote  t  laiter  to  the  jurjr  tfter  the 
eofvr  fMa  adjoemed,  be.  ll^Wbere  the  judge  Udmit*  iaeecopMent 
■eiUauee^  new  trial.  13^  granted  for  teodirite  dftmagaa  io  ilander. 
.  - Aitt.CC*'  6  con.  Nwlrljr  diaee^rered  erideiice'  cauae  of,:  or  not. 
liSfOeo.  on  thia  ground  the  party  must  show  three  thiiigs^r  Aft%  6 
'«HKe4  41.  Am  toanjr  part- of  ibe  endenoe  omitted  by  thejodgey 
the  way  is  to  request  him  to  notice  it  ;  if  he  re  fuse,  it  is-  ceuao  of  a 
mt oC^ix^ptiona^  41 .  Not  a  euoMliumiti  41.  Six  poiMs  d4cid- 
«i^4l4i 

-iAiU.  T^cdn.  Sb  7.  In  Cslbny,  liCk>  if  the  jm^r  cannot  tkree;  may 
kCibdhaiKadted  prisoner  ag»in  triad .;•  ao  a*new  trfel«1mi»jad|^ 
eMOt  3o  arrdsted  in  hiaflivor.  6^-  m#  tritl  grintad  in'  a  onaoof 
perioiy.  9,  for  misbehaviour  of  the  jury ;  aev!^  oaac|S,;  Sk  .  . 
,  I  Irb  «,  >8. 10.  No  new  trial  fdi  enciaasife  damagesj^uMbftk  A6^  ex- 
travagant as  to  show  prejudice,  he.  in  the  jury,  ll,  though  im- 
proper Evidence  bti  idmitted,  nornew  triili  if  no  olf^MfiUJ  it' the 
trial;  other  points,  11.  12,  witness  not  positive  as  to  certam  mate* 
rial  worda,  verdict  not  proved,  ndTset  aside.    13,  other  cases. 

NIL  DEBET  AND  NON  EST  FACTUM,  ch.  162,  a.  I,  s. 
1.     Nil  debet  imprc^er  in  debt  on  a  deed  the  feondationtyfi  ihe  ac- 

Art.  2,  5.  2.  On  non  est  facium  found  for  the  pit.,  yet  may  be 
JMdgineiil  Tor  the  deft.  3,  is  a  plea  to  the  merits.  4,  evidence  on 
n^f^tf^foctim  S  other  points,  4.  ^  if  the  defi.  plead  turn  jut  fu^ 
ifl^  MfiiD  a  bond,  he  cannot-  show  failure  of  coosideriiuon  ;  other 
^BBftM^  &•  6,  plea  of  son  est  facium  must  conclude  to  the  oounlry  ; 
ilr^iqt^  ia  not  error,  &c.    . 

,,|«i^.  i^  ch.  175,  a.  16,  s.  1  con.  Is  the  plea  in  debt  en 
]^0l^ct^9j|^dgm9ni  in  anotlier  State  ;  wt  within  act  of  cojagress  of 
WO,,,   ^,  . 

.,  Nd^NAL  PLAINTIFF.  One  cannot  release,  &c.  ch.  171,  a. 
3  8.  12. 

.!m)^.£3T  FACTUJd.^   See  Nil  £liebet  and  Nop  Eet  Factmn. 


Suit,  ch.  175,  a.  11,  s«  12.    I^lt.  may  sue  again,  tliougb 
nQ||sui|edoB  the  merits.  ^ 

Art.  12  con.  s.  25.  Pit.  cannot  be  nonsuited  after  tjie  cauae 
if;qp^Ml>/to  tbejufy;).a^>Wherp-jth^. court  pan  o;5dtecAtie»j»i»^; 
oaaeflL^C^*    ^7',  jury  not  agreed, .  so  dtfcharg^^  cases,  27V  23,  not 


j^jti^^j^iip^n  of  onie  deft.     2$,'  Actions  ex  delido^* nolle  proseaui^  as 
to  one,  3dl    All'the  defts.  must  join  in  mov^g  fot  a- tij^n  xttU,\S], 
motion  for,  denied.    33^  pit  jnay  be  nonsuited  (uftblil^'ifal^^ciii 
only ;  eaaes,  33. 


a^N  TBNUAE,  ch.  It6,  a.  12,  9.  6 }  how  pleaded,  A- 

NOTICE  TO  QUIT,  cb,  178,  a.  33,  varions  cues. 

NOTICE  AND  REQUEST,  ch.  177,  a.  1 1  oon.  s.  22   Ftaoeof 

notice,  &c.  Attorney's  house  not  his  ofEce,  23.  Note  t«  pay  jper 
cific  articles,  no  day  at  place  named,  is  payable  on  deoiaid  ^  jpcoial 
demand  necessary.  Place  wher«  the  articles  «re  had  by  He  debtor^ 
cases,  24. 

Cb.  194,  a.  5,  s.  26,  27,  cases  of  notices. 

NUL  TIEL  RECORD,  ch.  163  oon.  s.  23.  The  pea  of,  bow 
made  and  replied  to ;  cases,  23. 

NUSANCE,  ch.  74,  a.  5,  s.  2.  A  landing  place  is  nd  a  wty,  and 
u  town  has  no  power  over  it. 

Art.  10,  s.  16.  The  rule  of  twenty  years  difiereice  between 
presampUon  and  statute  law.  The  presumpdon  is  for  tie  jury,  96, 
repelled,  if  the  jury  can  believe  the  twenty  years  was  clained  odI^  o« 
the  leave  or  favour  of  the  other  party,  and  not  adversely  as  a  rtgiif 

16.  Grouods  t>f  die  presumption.  True  principles  of  iie  oomiDOn 
law  as  to  the  twenty  years,  and  in  Connecticut,  fifteen  yeas,  and  maojr 
cases  cited,  17.    Some  contra.    Public  is  not  limited  to  twenty  years, 

17.  Time  is  not  counted  where  there  is  no  injury,  18  :  cases,  -18. 
Twentyfive  years,  case  in  Neiw  York.  Various  cases  as  10  tweo(y 
years.  No  such  presimiption  where  there  is  a  right  by  deed  or  stat«*' 
ute,  &i^.,  20.  Adverse  possession  of  land  twenty  years,  alone,  is  00 
title,  21.  AocieoC  window  closed  up  twenty  years,  loses  itspriviieee  | 
cases,  21.  Chancellor  has  coneurreot  jurisdictioa  with  courts  of  hw 
as  to  private  nusances ;  cases^  22. 

NUSANCES,  bonfires,  pageant  shows,  &(c.,  ch.  208,  a.  7,  s.  t» 
Indictment,  for  not  repairing  a  causeway  agaiost  a  town ;  legislature  in 
New  Hampshire  has  no  power  to  grant  a  turnpike  on  an  aneient 
highway ;  otiier  points,  2.  Indictineot  for  not  repairiog  a  highway  ; 
points  decided.  3,  When  a  tnmpike  includes  a  highway,  it  is  bound  to 
repair  it.  Case  in  Roxbury.  4,  A  nusance  on  a  town  ivay  indicted. 
Several  points  decided.    As  Co  lotteries.    See  Lotteries. 

Ch.  206,  a.  12,  s.  16.  Indictment  for  a  nusance  in  erecting  a  dam 
across  Connecticut  river,  between  Northampton  and  South  Hadley  $ 
fresh  water.  5,  important  points  decided.  20,  nusance  in  a  street ; 
injunction  issued,  &c.  22.  A  person  may  lay  wood  in  a  street  of  ne- 
cessity for  a  reasonable  time,  so  bricks,  &c.  23,  an  injunction  to  pre- 
vent and  to  remove  nusances.  Nusances  io  ports  .and  harbours.  Every 
common  trespass  is  not  a  nusance,  and  the  foundation  for  an  injunctioB, 
23 ;  cases,  23.     See  Pedlars,  iui. 


o. 

OFFICERS  AND  OFFieES,  ch.  76,  a.  1  o«i.  b.  8  j  office^ 
soiiipit9bl« ;  and  de  fact* ;  n  beund  to  execute  ■  Ao^m  ronnu  i 


nt 


KM    f* 


cues  citad4>»  The  rale  no  ectkm  lies  mBoti  a  judge  does  uei^tpp^ 
when  lie  hano  jttrisdictioo,  IIK 

r  AiC  S^  s  13.  Where  the  deputy  is  a  trftoess  m  t  sdit  eigsiiut  <he 
shegjC/   ; 

'.^rtiiSy  *  1.  Both  sued  (or  the  same  cause,  sbmff  is  not  Her 
Usitarime  Ue  deputy  is  in  pvisoo,  &c.  Him  liable  after  out  of 
o^Dce* 

Art.  S|  S.4COD.  Where  the  sheriffisKable  to  the  debtor,  obliged 
lo/'p^rAaeood  time  bjr  the  fraud  of  the  deputy*    Oflkei^s  duCy 


where  direcsd  to  attach  property  and  finds  oone,  4. 
.iAiC4^ia.lcon.    Justice's  act  coram  non  jwdke^  wbefe  he  has 


oo  jilrisdictio],  so  void.  Only  voidable  where  he  has  jurisitietioa 
4.  j  MajTJUy  i  cause  though  half  uucle  to  the  pit's,  wife,  4.  Waot  of 
jtrilfcrtjeiinn  o\  the  person  of  the  deft. ;  four  points,  4.  Jurisdictioa  of 
ceMTtahi  IWmessee,  4*  Waot  of  jurisdiction ;  bow  advantage  is  taken 
tl|riia(4. 

Alt.  ^  a*  3  ooD.  Trespass  lies  agamstthe  sherifflbr  Us  debility's 
ivitim.  ^  Atfy  injured  may  sue  ehhet,  7. 

Art.  ;8i:a.  1^  If  jorigment  be  for  the  the  deft.,  the  officer  may 
reMver  of  tae  pit  the  expenses  of  the  thbgs  attached.  What 
jsjsessBSshu  tf  goods  in  the  debtor's  stores  by  an  officer;  oases,  7. 
Wlian^e  booitaUe  can  serve  a  writ,  7.  Expeoess  of  keeping  thingii 
alMBhei^ilD;  cases. .  The  officer  must  have  the  control  of  the  per- 
soMiJi6p»iy  he  attaches,  IS  eon.  Right  to  redeem  it  is  hot  attacb- 
abta)  IS.  ':iA  valid  attachment  by  one  officer  excludes  another,  IS. 
Several  points,  12.  No  overt  act  by  the  sheriff  is  necessary  to  con- 
stittAe  an  attachment  of  property  previously  in  his  Custody,  3S  con. 
Where  liable  only  to  nominal  damages,  40. 

Arti  10  con.  s.  5.  Deputy  sheriff  attaches  goods  and  dies,  hrs 
execmor  has  trover  against  a  itranger,  be.  against  him,  possession 
issuffideot,  5. 

Art.  11,  8.  2  con.     What  dissolves  an  attachment. 

Art  12  con.  s.  33.  The  ph.,  a  deputy  of  A,  attached  a  horse, 
Soe.,  and  bailed  him  to  B.  Another  deputy  of  A  sensed  the  horse 
on  another  execution  against  the  same  debtor.  Pit.  recovered 
against  A.  In  Maine,  a  deputy  has  a  property  in  goods  he  attaches, 
of  which  the  sheriff  cannot  divest  hira,  33. 

Art.  SO  con.  s.  11.  As  to  an  officer,  a  member  of  a  corpora- 
tion serving  a  writ  for  or  against  it.  Distinction  as  to  different  cor- 
porations with  01  without  funds,  11. 

Art.  22,  s.  12.  Sheriff's  bond  and  sureties,  &c.  His  liability 
thereon ;  cases,  12.     And  cases,  13,  14,  15,  16. 

OFFICERS'  FEES,  ch.  49,  s.  9  con.  Naval  and  other  officers 
in  public  service,  cannot  legally  make  contracts  for  their  private  advan- 
tage. Officer  cannot  receive  a  reward  for  protecting  a  private  vessel 
at  sea.  Such  agreement  is  corrupt  and  void,  9.  Other  points,  9. 
How  a  referee  must  sue  for  his  fim,  IS  coo.    Several  referees  need 
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not  join  in  an  action  for  them,  12.  Officer  cannot  assign  fee  bills,  12. 
No  defence  other  officers  took  extra  fees,  14  con.  They  do  not  incur 
penalties  by  taking  fees  on  executions  not  served,  14  ;  other  points, 
14.  Generally  the  same  law  that  governs  sheriffi,  governs  constables, 
14.  Other  points,  14.  A  poor  woman  of  her  own  accord  supported 
a  child,  then  A  took  administration  on  its  estate ;  she  recovered  com- 
pensation, 35.  No  implied  promise  against  express  dissent,  36.  A 
penalty  is  not  incurred  oy  an  officer,  if  he  take  a  compensation  for 
services  not  specified  in  the  fee  bill,  37.  An  election  to  an  office  is 
the  essential  part  of  the  appointment,  38.  To  fill  it  must  be  an  ac- 
ceptance, 38.  Often  on  oath,  38.  How  terminated,  38 ;  other 
points,  38. 

OPENING  ESTATES,  ch.  114,  a.  22,  s.  6.  To  let  in  after 
born,  children,  be.  ch.  128,  a.  5,  s.  10. 

ORDERS,  CHECKS,  be.  ch.  50,  s.  6.  What  is  not  an  origi- 
nal undertaking  but  a  guaranty  ;  A  wrote  thus  on  the  back  of  a 
negotiable  note,  *  I  guarantee  the  payment  of  the  within  note  in  six 
months,  Thomas  Little,  June  3, 1817.'  Held  to  be  an  absolute  and 
original  undertaking,  13.  Notice  accordingly,  13.  Where  one 
could  be  sued  as  promisor  or  guarantor  ;  case  of  guaranty  ;  a  letter 
to  one  partner  construed  to  both,  13.  Judgment  against  the 
principal  is  evidence  against  tlie  guarantor  to  be  admitted,  13.  How 
the  drawer's  property  in  a  check  may  continue,  16.  A  draws  t 
check  on  his  banker  for  £3,  is  altered  to  £200,  he  pays  the  £200, 
settled  in  account,  drawer  recovered  back,  £197,  16.  The  bolder 
of  a  check  must  demand  it  of  the  drawee  before  he  can  sue  the 
drawer,  16.  No  particular  time  for  the  demand  is  fixed,  enough  it 
be  in  a  reasonable  time,  16.  Rule  as  between  holder  and  drawer, 
16.  One  guaranties  half  of  a  bill;  where  notice  is  not  necessary, 
25.  Cases,  25.  A  chose  in  action,  as  a  note,  be.  cannot  be  taken 
in  execution,  26.  An  order  payable  to  A  or  B  out  of  the  proceeds 
of  certain  carriages,  when  sold,  is  not  negotiable,  27.  Nor  can  A 
or  B  alone  endorse  it,  27.  What  an  insolvent's  creditor  must  prove 
to  avail  himself  of  a  conditional  letter  of  credit,  28. 

OUSTER,  evidence  of,  ch.  92,  a.  1,  s.  1  con.   1 1  con.  cases. 

OUTLAWRY,  ch.  220,  a.  12  con.  s.  2.  Scarcely  found  in  modem 
practice. 

OYER,  ch.  164  con.  s.  4.  Oyer  is  not  demandable  oft  record, 
nor  of  a  deed  in  some  cases.  41,  in  the  oyer  the  words  were  '  or 
delay  ; '  in  the  declaration  were,  *  or  other  delay,' — variance  not 
material.  42,  oyer  of  a  deed  in  the  declaration  becomes  a  part  of 
it ;  cases,  42. 
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PARENT  AND  CHILD,  cb.  ftl>  a.  1  con.  s.  1%.    Hi^mea' 
liidM;  u  K^ieri.    \  M^o,  71,  United  8utu  >.  B^nbrid^  hdd, 
eoimik  Iwi  ciMutinitiMtl  powei- to  ebrntflu;. 
"'Xn/VMO.  t.  19.  '  ntbe^  DOt  Kibis  Tor  bis  sick  ^'s  bosrd 
tbfoiAf  ibcroch  »  mlbor,  Kit  bu  lefl;  bh  fitbpr*!  ftmily. 

CU^  A,  8.  74,  ■■  9, '-  Fttb^.  hifi  liible  for  tfis:  board  of  a  poor 
■jck'MD,  eeued  to  be^  of  b^  fhmiljr ;  ii  no  crduDd'  lor  an  ntpreM 
Bf^mtu  Ip' ii' fetter  to  pay  tbe  bilf. 

PAROL  EVIDENCE,  cb.  93,  >.  1  con.  a.  9,  10,  Mver^oi^ 

Art.  3,. a.  ],  caws.  3,  caw^.  6  ci».  caa^.  36  a4^e4.  UTio 
M ,  scterti!  caw? . 

PARTICULARS,  a  bill  of,  ch.  194.  a.  3,  a.  ^. 

PARTIES  TO  NEGOTIABLE  CONTRACTS,  Qb..  90,  a- 

10.     Where  wiloesies,  9.  6.     13.     33  oon.  eafeaV 

PARTITION,  ch.  191,  b.  1  con.  s.'  IS;.  Equitr  muA  gr^t.  it 
«x  debiio,  &c. ;  one  having  a  right  to  it  It  law  b^'  it  lo  emf^; 
Twelve  other  points,  13,  13,  is  of  ri^t  if  tbe^"phV.^iKle'be  char 
or  adraiued.  Other  points,  13.  i4,d(^,iidt  adJu^dwiDut'^Jlimaj 
eases,  M,. 

Art.  3  con.  s.  8.  In  Maryland,  at  common  law,  betir!Mfi,tf|p«(ito 
in  coinnion  ;  6vc  matters  decided. 

Art.  3,  s.  10  con.  Probate  judge  not  authorized  to  n^a  par- 
tition of  the  share  of  one  heir,  or  duvisee,  leaving  the  others  tenants 
ip  tpmnion  ;  other  points,  10. 

'  Art.  4,  a.  10.  Where  an  heir  cgoveys  his  pari.  11,  where  the 
probtte  partition  is  roid  ;  several  cases.  13,  what  a  valid  partitioo. 
14,  parti^on  of  part,  the  respondent  has  costs.  15,  owners  of  a^ 
equity  of  redemption  may, have  partition;  other  points,  15.  16, 
cbanceiy  in  New  York  can  decree  a  sale,  lie.  17,  special  case  in 
New  York  among  heirs,  purchasers,  &c. 

PAftTNERS  AND  PART  OWNERS,  ch.  52,  a.  1,  s,  2. 
Statute,  February  10,  1818,  February  21,  1826  ;  bills  of  discovery, 
&c,  5,  how  subscribers  to  an  undertaking  may  be^  partners,  as.  to 
get  a  stature  enacted  to  make  a  railway  ;  two  of  wbom,  the  pit.  and 
deft. ;  objectiou  is  in  abatement. 

Art.  3,  s.  3.  One's  private  debt  is  his  alone,  and  he  alone  is  lia- 
ble for  it  J  It  is  fraudulent  in  a  creditor  of  one  to  get  a  note  in  the 
oime  of  the  firm,  3.  One  cannot  bind  it  after  the  company  is  dis- 
solved, 3.  One  can  pawn  the  partnership  goods,  5.  Where  mem^ 
bers  of  ft  bank  not  incorporated  are  individually  liable,  though  they 
promise  to  pay  out  of  a  joint  fund  only,  5,  Where  all  the  partners 
are  liable,  though  the  credit  be  only  to  one  of  them,  5.  Though 
the  creditor  charged  the  one  only,  not  koowing  of  the  firm  to  wboae 
use  the  goods  were,  5.  A  sealed  lease  of  mm  ooly  does  noC  tuad 
the  firm,  11.     One  owes  me  a  debt,  I  cannot  set  it  ofiT  agaiost  tb* 
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firm,  11.  lo  equity,  a  creditor  may  fix  his  claim  on  the  firm,  though 
he  take  the  note  of  one  alone,  if  the  goods  come  to  its  use,  11. 
The  interest  of  each  is  his  share  of  the  iurplui  on  accounts  settled, 
11.  This  share  only  is  liable  to  one's  separate  creditors,  11.  One 
by  deed  cannot  bind  the  others,  but  by  their  express  authority ;  it 
may  be  by  parol  or  after  by  ratification ;  where  one  may  retain,  11. 
One  may  sign  a  deed  of  composition  and  release  a  partnership  debt, 
11.  If  one  submit  and  the  firm  accept  the  award,  it  is  bound,  11. 
Though  one  says,  in  a  note,  '  I  promise,'  and  Signs  the  firm,  it  is 
bound,  11. 

Art.  2  con.  s.  22.  A  sells  the  goods  of  the  firm  and  takes  to 
himself,  alone,  the  vendee's  note,  A  dies,  his  executor  in  equity  may 
be  held  to  account  to  B,  the  other  partner,  for  his  part ;  partnership 
property  first  pays  partnership  debts,  25.  Other  cases,  26.  Caies, 
26.  Where  one  has  oisumptit  against  the  other,  27.  If  I  hare  a 
claim  against  a  firm  I  cannot  set  oflf  this  against  a  debt  I  owe  one, 
28.  How  in  equity  I  may  charge  him,  28.  After  the  firm  is  dis- 
solved one  cannot  bind  it  in  settling  accounts.  A,  one,  gives  a  note 
for  his  own  debt,  without  B's  consent,  he  is  not  bound,  29. 

Art.  4,  s.  2.  Partnership  dissolved  by  the  death  of  one,  survivor 
cannot  offset  its  dividends,  &c.  as  to  his  own  debt.  PartnerAip 
funds  first  applied  to  partnership  debts ;  surplus  to  the  private  debts 
of  each,  2.  After  dissolution,  one  cannot  renew  the  firm's  note,  2. 
Notice  in  a  newspaper  taken  by  a  bank  is  suflicient,  2.  A  and  B 
have  jointly  stock  on  a  farm  ;  A  dies,  his  part  goes  to  his  representa- 
tives, 9.  A  dormant  partner — who  is  one,  14.  Several  points  de- 
cided, 14.  Several  in  a  firm  have  an  action  on  a  guaranty  to  one» 
if  proved  intended  for  all^  12.  How  one  may  be  a  partner,  13. 
Points,  &c.  13.  Who  are  not  partners,  14.  Partners  separated; 
cases,  15.  Distinction  between  a  dormant  and  known  partner;* 
points  and  cases,  16.  One  binds  the  others  without  their  consent  itl 
the  time,  17  ;  cases.  Dissolution  is  only  as  to  things  future,  18. 
Points :  one  arrested  on  a  bill  in  equity  between  two  partners  (ot  an 
account,  arrest  illegal,  19.  See  stat.  1823,  ch.  140;  the  rute,  a 
note  given  in  a  partnership,  and  held  by  an  innocent  endorsee,  il 
deemed  prima  facie  to  be  on  partnbrsbip  account,  holds  only  where 
the  circumstances  favor  the  presumption,  20.  Other  pointi;  20. 
What  is  a  valid  assignment  of  a  partner's  share  in  a  distillery,  21. 

Art.  6  eon.  s.  24.  Sundry  valuable  articles  extracted  from  the 
new  Commercial  Code  of  France ;  the  same,  25,  26. 

PAYMENT,  ch.  165.  Plea  of,  a.  S  cdh.  s.  6.  As  to  fiice  ; 
as  td  the  delivery  of  sp^ific  articles  ;  several  rules. 

Art.  3  con.  s.  7.  Pit.  declared  for  boot  money  ;  proof,  notes  ftf 
pay  the  suin  itf  tbfed^  sit,  And  nine  months ;  no  variance,  notes  being 
due;  sisH^eral  either  points ;  third,  where  an  agent  buys  goods  fbr 
h\i  priiil^fplil  Stiff  jd^il' his  own  tfoites,they  are  as  the  principll'a  as 
to  fij/MM:  fburUiV  (parfrffy  tWhafUfynoie  givMi  at  the  mh  6t 
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Um  fala  is  no  payment,  nnleis  agreed  to  be  tucb ;  so  tgent's  act0f 
kc.9  Ice.  $  cases  and  authorities. 

Ch.  179,  a.  14  con.  Pajment,  s.  24.  Plea  oO  aecooot  jjagftinst 
the  pit*  is  not  admissible. 

P£DLIN6,  ch.  208,  a.  17.  Deft,  indicted  for^  in  goods 
fimiat  Kovernment  must  prove  them  such. 

PENALTIES.  Statutes  fui  iam,  be.  ch.  148,  a.  1,  s.  9. 
Sore^  is  not  held  in  an  administration  bond  if  the  administrator  do 
DOI  exeeote  it.  Debt  lies  for  a  statute  penalty,  if  no  other  mode  is 
prescribed,  11.  13,  general  rules,  when  all  offending  pay  but  one 
penaihri  or  each  pays  it.  Where  the  judges  double  the  damages,  13. 
Debt  for  penalties,  when  the  pit.  does  not  recover  the  exact  sum,  13. 
Several  eases,  13. 

Art.  6  eon.    SeversI  sued,  ph.  has  but  one  satisfactioif. 

Art.  8,  s.  1  con.  A  bank  act,  where  public,  as  if  it  contains  for- 
fehnres  to  the  State. 

Art.  II ,  s.  7.  Trespass  for  taking  and  carrying  away  the  pit's, 
cattle.  Deft,  justified,  as  they  were  going  at  hir^,  &c. ;  ph.  made 
seven  objections  to  the  defence ;  court  held,  1.  It  presumed  an  an- 
nual town  meeting,  die. :  eight  other  matters  decided. 

Art.  19,  s.  5.  Penalty  for  not  serving  in  a  town  office  extends 
not  to  a  collector  of  taxes. 

Art.  14  added,  8.  1.  Can  a  common  informer  proceed  by  infor- 
Matioo  ibr  a  statute  penalty,  if  that  mode  be  not  provided  in  it ; 
cases,  1.  3,  the  venue ;  rules  and  cases.  3,  evidence  on  the  gen- 
eral issue ;  deft,  need  not  plead  the  act  of  limitations  of  one  year 
or  more  ;  cases,  3. .  4,  who  may  bo  pit. ;  and  not  a  minor,  &c.  ; 
cases,  4.  5,  judgment,  Skc.  ;  pit.  or  informer  may  have  it  for  part ; 
cases,  5.  6,  several  statutes.  7,  several  matters.  8,  Eden  on  In- 
junctions ;  where  the  penalty  is  only  accessioual  to  secure  the  real 
damages ;  cases.  9,  debt  on  a  bond  conditioned  to  maintain  a  bas- 
tard child;  proceedings  and  points  decided. 

Cases  of  ch.  221,  a.  18,  and  crimes,  &c. 

PENNSYLVANIA,  ch.  223,  a.  8.  Many  matters  added ;  and  s. 
28.    Her  courts  of  law  exercise  equity  powers. 

PERFORMANCE,  SPECIFIC,  in  equity,  ch.  226,  a.  5-8,  s. 
13-22,  &c. 

Ch.  114,  a.  27,  s.  7.  Performance  in  substance  sufficient ;  in  part; 
part  compensation ;  third  person  performs  in  part,  13.  Where  a  jury 
may  allow  interest  or  not;  cases,  14. 

PERJURY,  AND  SUBORNATION  OF  PERJURY,  ch.  210, 
a.  6,  s.  9.  Indictment  for  pcijury ;  substance  of  the  indictment ; 
points  decided. 

Ch.  221,  a.  17,  s.  7.  Where  there  must  be  two  witnesses;  where 
there  has  been  a  couviction  for  perjury ;  where  judgment  is  arrested. 

PIRACY,  ch.  210,  a.  6,  s.  3.  The  civil  remedy  is  not  merged  iu 
the  criminal  offence ;  one  robbed  retains  his  property ;  other  points. 
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Art  10  con.  Slave  trade,  s.  1.  Indictment  under  the  slave  trade 
acts  of  April  20,  1818,  (ch.  373,)  was  against  the  owners  of  the  ship^ 
substatvce  of  the  indictment,  &c. ;  eight  points  decided. 

PLEADINGS,  general  pleadings,  ch.  174,  s.  11.  AstolBrstfauh; 
is  only  in  cases  of  substance.  13,  Every  declaration  for  a  tort  must 
give  a  full  description  of  it.     15  con.  After  verdict,  what  fiicts  are 

E resumed  to  have  been  proved.  16,  All  parts  of  the  consideration  to 
e  proved,  must  be  stated  in^  the  declaration.  If  not,  is  a  variance, 
16 ;  and  cases.  18,  Every  plea  is  taken  roost  strongly  against  the 
pleader ;  cases,  18.  39,  Declaring  on  a  verbal  contract,  lie.  40, 
Where  a  fact  not  essential  must  be  proved.  41,  How  a  plet  mntt  be 
to  the  whole  of  the  action,  and  how  full. 

Ch.  175.  Civil  actions,  as  writ,  declaration,  parties,  be.  See 
Declaration,  &c. 

Ch.  176.    Pleas  in  abatement.     See  Abatement. 

Ch.  177.    Various  pleas,  oyer,  be.     See  the  several  heads. 

Ch.  178.  Pleas  in  bar,  a.  13;  proper  in  dower;  need  not  be 
pleaded  to  be  made  in  writing,     s.  12,  rarty  has  no  view. 

Art.  14.  Proper  plea  in  ejectment,  s.  1  con.  One  claimins  in 
opposition  to  the  tenant's  tide,  cannot  be  admitted  deft,  with  him ; 
other  points ;  pleas  in  bar,  1.  Lessor  not  permitted  to  defend  alone, 
1.  Ejectment  where  delayed,  2.  Confession  of  lease,  be.,  extends 
only  to  an  entry,  to  complete  the  tide  of  an  action ;  almost  the  only  land 
action  in  Pennsylvania,  2.  Lies  only  for  things  whereof  the  sheriff 
can  give  possession,  2.  Not  guilty,  the  only  plea,  2.  Need  npt  plead 
the  act  of  limitations,  2.  Pit.  recovers  solely  on  his  own  title,  21 
May  recover  part  sued  for,  2.  So  in  entry,  2.  A  mere  possessor, 
cannot  say  the  pit's,  title  is  forged,  be,  15.  Defts.,  after  issue  joined, 
cannot  say  the  demise  is  laid  too  soon  ;  where  the  pit.  in  ejectment, 
recovers  nominal  damages  and  full  costs,  15.  Two  verdicts  when 
conclusive,  15.  Where  the  pit.  may  amend  and  enlarge  his  claim,  15. 
What  the  deft,  must  do  when  he  means  to  defend,  as  tenant  in  com- 
mon with  pit's,  lessor,  on  the  rround  of  no  ouster,  15.  Leraor's  title 
for  life  ends,  be.,  15.  24,  How  in  Soudi  Carolina,  trespass  is  made 
to  answer  the  purposes  of  ejectment,  and  as  to  mesne  profits ;  oases, 
24.  25,  How  aaverse  possession  is  confined ;  cases,  25.  26,  Seve* 
ral  points  decided ;  the  fourth,  a  deputy  sheriff,  plu,  or  assignee  of  a 
judgment  may  purchase  under  an  execution  thereon,  directed  to  bit 
principal. 

Ch.  179.  General  pleas  in  bar,  a.  1,  s.  1  con.  3,  Where  tbe 
obligor  must  show  how  he  has  performed  the  condtion  of  hb  bond  ; 
each  part.  14,  Indebitatui  asnmptitf  be.,  for  work ;  plea,  there  was 
a  special  agreement,  be. 

Ch.  180.     Replications.     See  Replications. 

Ch.  181.     Demurrers.     See  Demurrers. 

Ch.  162.    Trials,  be.     See  Trials  and  Verdicts. 

Ch.  183.    New  trials.    See  New  Trials. 


'  €%.  M4.    AmendmrniCf.    S«b  AiiaiidriMMB. 
•    Caiyl8§.  <*  «« 

Cb.  186.  Jhika  qmtdtL^  mmnimHiM^  frttcitfai A  $  pwUbMbi^ 
jJMJrihj  jiirifriirtinn,  hjpfnlinriitinn]  tMUnte'i  wmgttj  M&tMTfWlo; 
pwleeiion,  stfe  oondtMt^  Mil  mmmpntu    Sta^  tbe  Kteral  iMiMi 

CkSlT.    Phtdwyi ia  etimiMl eafci.    See  CfWail G^ms. 
.    GkBIS.    iDcfetmeaifc 

Ch^Bld.    InfiMnrtitioiit. 

Oi^tM.    Proen%lBO. 
-■ClifMlls    PiMs* 

;0k  ttt.    ImpMcbUlenttf. 

PLENE  ADMINISTRAYrr,  dk  179,  t.  16»  &  9w    Whatt  not 
•4dMjriMit  tboogjh  the  dolb  fcil,  lee.    OtlMr  pmntt,  9. 

POOR,  The,  ch.  63,  a.  1,  s.  9.  Where  minon  bmng  tkft 
mother's  setdemeDt  do  aol  foUe#  her's  woed  hj  iMMfiagtf  f  a  dUbor 
idb^  aananipated^  OMj  gau  one  under  Siaia^  aei  MSI,  dt  IBS  ;  ao 
%Mmtmf»,  9.  A  case,  9.  AaM,4B  laid  aiet,  nilihns  iMmanrat 
abode,  9.  Ambor  dauf^Mr'wbare  not  eoaineipateS^  M  cod*  Nbtiea 
titoaMdha  before  die  actiGo,  11^  An  aKto  eia  aaqoM  a  MltthBteni 
ii  Mihi^  11.  DonuoB  not  diaa|pMl  b/  five  veara  abimoe  nMehr  to 
laah  amptoyaient,  I  !«■  A  minor  «  ndt  eiaaneq^ated  btr  enliith^tj  tfhe 
iNMmhonie  a  annor,  1 1 9  added  to  16,  Ilia  pniai|d«»'aa  to  ikhonl^ 
iHtiDfla  ta  paraodi  iteii  cea^pdiv  la  Kef^  luuiipihiray*  beuMPe  Ma: 
MMb »bittwd  aareo  Tears  idd,  gtiaed  a  sAttemeat  wt'mt  owh  i^ghli 
l«  i>  jeirV  lisidencei  Ik«.^  90.  Three'  dtber  paiatr  derided^  90; 
How  defoet  in  notice  may  be  watred,  90.  ChtMrati  of  daTos  ndt 
flhvaa  Ml  the  protince,  were  children  of  the  State^  91.  A  psnpM' 
seitlinent  allows  the  jurisdiction  d0>era,'8O.  Psyingl  taste,  91 .  The 
eqnhfr  of  redemption  must  be  worth  ^150 ;  New  Hampriare  statote ; 
ovelveera  of  the  poor,  jildna  corporation  in  Nevlr  Yorki>33$  caaes*. 
Bfether  itmy  bind  out  a  child  if  the  father  do  not  obji^ct ;  jusre^  s.  38. 
Several  cases  in  New  York,  34,  36. 

Arti  9f  s.  15.  One  may  have  a  domicil  in  a  town^  though  he  baa 
no  particttlar  house  there  Ss  his  fixed  abode;  91.  A  minor  having  it^ 
medber's  sMiement,  gains  her  new  one  she  gkinsbjranotbek*  marriage; 
iUegidroate  children  setded  where  bom^  and  their motbei'  liv^  be., 
91.  E^i^  the  freehold  be  $1<H  8bc.,  hehi  wieabd  pm  Mmt,  21. 
One  aabst  Uve  a  whole  year  in  a  town,  91.  Who  is  not  a  stated  mu- 
ister  of  the  gospel,  21.  Citizens  of  other  States,  93.  Constmoticar 
frfatatme'  1891  ch.  94,  as  to  removals,  96. 

Art  3^  s.  7.  Where  S'  new  town  is  formed^  is* not-entitled  to  ah)r 
past  of  a-fund  in  thedd  one ;  towosoannot  by  vdteA  charge  their  in* 
oabitants,  7;  cases.  Notice  may  be  good  thoo|^  in  two  letters^  (se.^ 
19.  Saiah  or  Sally  is  well  enough^  1 9;  Defaetive  nofiiDe  ^ted^  1 2. 
Where  supplies  to  the  wife  are  not  such  to  the-  fausbadj,  19.  A^fe 
gains  a  settlement  but  under  her  husband;  19.  Ten  ytikn*  retidfttiee, 
and  paying  a  highway  tax  f  fiv«i'giveS>  asetdeniaDt,  96.-    Warding -die 
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taotfetir  doMtel  zSdot  hm  oMd  afiw  bora,  27.  Whit  i»  a  loffleiem 
warnine,  37.  Wife  of  an  alien  in  Maine,  28.  The  case  of  thm  Vuv 
ginia  mvm  fled  'uM  MainchvseHs,  35.  If  the  town  of  A  provide 
well  for  its  pauper,  and  the  town  of  B  know  il,  B  cannot  chaurge  A 
his  support,  39.  A  Britaib  aoldbr  volunlBritf  joming  us  in  l.TTT^  be- 
come a  citiMB.  401  MandamuB^  to  allow  paupw  eipencoi^  4I«  A 
mamkfnms  to  oviarseers,  4S. 

Art.  4  ooa»  s*  13,  An  alieir  gains,  no  seltlerooat;  eaaaa^  13.  Aa 
overseer  may  legally  assist  a  pauper  on  his  journey,  ta  ai:eid  mpMi. 
ses  on  luai  town  i  cases,  14.  A  pauper  recovered  for  maaim  he 
expended  for  himself,  wife,  d&c,  on  stat.  February  24,  1818,  (cb. 
isi^,)  aol  cosstitutional,  14i.  On  a  bill,  ia  equity v  t.  towa  antiitad  to 
b^.  iieiaiburMd  pi#pec  expenaM  from  a  trust  fund,.  16*  Safreaal 
poiais  under  stat.  18kl7,  oh.  87.  Separation  of  Mame  doat  noft  af* 
feet  thai  righl^  of  a,  tojm  tfaeireiav  H.    Cases. 

POSSESSION^  ob.  1(H,  a>  4,  s.  3  coo.  Pbsseasion  of  part^  ol 
lapdfl.  OS  goods^  is  generally  poaaaaaioi^  of  all ;  cases ;  a  posseaaorjr 
right  b  never  to  be  pnaumed^  14*  Alonoi  is,  enough  to  mai&lau 
tAospasa,;.  what  admnM  pooaoanon  avails^  1^  Other  points ;  to  bar 
a  eigbi  of  eolrjr,  a  posasMioD  must  be.  hostile  in  its  inception  sod) 
continue,  aoi  twenty  yaara ;:  other  cases ;  tbo;  eflhct  of  «  quifr^aim 
deed  of  one  haiviog  only  pgsafission^  16.  Seven  other  points^  deoiA- 
ed,  I6p 

FOST-OFFliCE»  cb«  54,  a.  3  ooik  s.  2,  Post.mast^  can  tdi9  a 
hood' and  SU0  in  tbft circuit oourt ;  various^lawa  noticed,  2. 

POUJNJ^-BBKACH^  oh.  20»»  a.  &  con.  s.  7,  An  iiidiotamot' 
therefor  ;  illegality  of  the  diatressi  is.  not  in  defence ;  casssi.  7:. 

PRAjCTIC£t  clip.  194,  a»  l,a*7,.A.n  endorsement QnaiSflinaii 
kfi^.  on>  Sunday,,  is  vaid,  13.  R^les  tp  stay  prooeediogSs  (fto. ;  caass^ 
13.  14,  15,  Cases  of  discontinuances^  16^  As  to  referencMk  1.7^ 
The  supreme. court  of  New  York,  adopts* the  rules  and  practicooC 
the  K.  B^  not  presided  for  by  their  own  nijes*  18,  As  to:gQiii§-t0 
trial  and  costSt     19,  As  to  a  sham  plea. 

Art.  3  con.  s.  18^  Judgment  entered  too  soon ;  differenS  kiodsi^ 
bonds,  18.  19,jrwo  defts.,  an  attorney  confesses  as.  to  eoe^  thai 
eSbcu  20^  As  to  bills,  of  particulars.  2.1,  Two  defta^,.  cm.  odIj 
pleads,  the  proceedings.  22,  Cause  removed  from  the  WDimoii< 
pleas  by  hobeai  corpus j  the  effect. 

Artb  4,  s.  13  con.,  Tenoesseei  the  deA*  ineqiiity  admits  tbepmr 
cess  by  bis  answer  in  chief. 

Art.  5  con.  s.  36,  Notice  as  to  taking,  depositions^  27^.ni(iiiMta 
produce  papers ;  other  notices,.  27. 

Art,  6,  Sk  15,  coo.,  Variouscases.in  ebanosty  in  New  Ymkk^  Sf^ 
Security  it»  errors     27,  Ainendn^ent^ 

Art.  7,  usages  in  different  StslfSi.  con.  s«  15-S^l,  Various:  ndask 
and  cases. 
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PIUSSUMPTIVE  EVIDENCE^  ck  94,  a.  1,  Mvanl  cmos,  t. 


Olu  04,  ••  3  COD.    Addkd  s.  7-ll|  tmmmis  cnot.    Arc  4,  s«  4 
tt.1  a.  4  coik  ••  10. 

ranCIPAL  AND  AGENT.    SMAgtou 
PBICAITT  k  nrii«  dihL    8m  ffaM  df dnMtlnmr. 
PMSOXS^  hmch  d;  cb.  209,  t.  4  coo.  s,  8,  A  cote  of  prwoo 
~  i|  mmmm,  SHto  ml  eowono ;  nitay  offraeas,  hoir  puoishad 

*ii»«.  I8w 

LTA  NQN  secundum  ALLEGATA,  cb.  80,  a.  1, 

]k  Ml 

LTB  ■QND^  debt  OB,  cb.  149,  a.  1,  t.  S.  Fmtbor  bood 
Ite.,  OD  liccnte  to  sell ;  b  dobi  od  an  admioiatration 
Mniog  an  infanlorj  or  not  acceounting,  ph.  niim 

lift  aiJaabnuiatnr  recoired  aomo  propctiy  ;  wban  tbo  judge 

gpytlhaboad  after  tbe  esute  hu  been  aetued  twenqr  yeara,  2. 
4ibl  fies  on  a  probate  decree,  2.  Art.  1  con.  a.  IS,  In  eaeea 
bow  creditor'a  debt  tnutt  be  aaueilained  and  demand- 
«i|  daaneir  of  tbe  intestate  in  a  foreign  oananft  adamiatration 
;here;  estate  inaol?ent,  tbe  proceedngsi  caseennHtted 
mmn  points  decided ;  many  autborities  arei  that  a  prior  aasigii- 
ft  te^bankropc&f  abroad,  prevaib  not  against  a  snheeqnaot  attach- 
bgr^an  American  creditor  of  tbe  bankrupt's  eflbcts  foiuid  here. 
Ast*  <t,  s.  5,  Debt  on  probate  bond ;  special  pkadngs;  pobu 
one  decided,  that  is,  if  the  deft,  tender  a  regular  iasoe  die  pit. 

I  join  it ;  the  least  interest  in  the  judge  excludes  bis  jurisdiction, 

5.  Enough  the  heir  or  creditor  endorsing  the  writ,  have  an  equita- 
ble interest,  18.  No  action  on  the  bond  till  the  adininistrator  has 
been  cited,  &c.,  18.  Only  tbe  judge  can  sue*  the  bond  in  New 
Hampshire  ;  if  the  legatee  sue  and  the  executor  defends  by  the  di- 
rection of  the  heirs  and  other  legatees,  he  is  not  guilty  of  waste, 
though  the  pit.  prevails  ;  five  other  points,  25.  Decree,  when  con- 
clusive,' 29.  Adininistrator  recovers  some  costs,  isLC.  of  a  debtor 
owing  nothing,  not  accountable  for  what  he  recovers,  29.  Where 
no  second  inventory,  29. 

PROCESS  IN  CRIMINAL  CASES,  ch.  220.  See  Commit- 
ment, lie. 

PROFERT,  ch.  180,  a.  11  con.  s.  22,  Need  not  be,  where 
pleaded,  and  remains  in  another  court  or  the  same  court ;  cases, 

PROFERT  IN  CURIA,  ch.  170.     See  Tender. 

PROHIBITION,  ch.  186,  a.  4.  s.  19,  Courts  martial  are  of  lim- 
ited jurisdiction,  when  one  justifies  under  one  he  must  show  it  affirma- 
tively ;  several  matters  decided  ;  no  prohibition  lies  to  a  court  mar- 
tial iriiile  it  acts  witbin  its  jurisdiction. 

Art  6,  Admiral^  jurisdiction.    See  that  head. 


INDEX.  801 

Art.  10,  9.  5,  Where  prohibition  lies  or  not  to  inferior  courts. 

PROPERIT  FOUND,  ch.  76,  a.  7,  s.  7  con..  Case  of  the 
British  frigate,  the  Hussar. 

PROPERTY,  SPECIAL,  ch.  76.  See  Accession,  Banks, 
Bridges,  Canals  and  Roads,  Bottomry,  Captures,  Confqsion  of 
Goods,  Emblements,  Lost  Goods,  Fixtures,  be.,  Fera  Natuns, 
Succession,  Tolls. 

PROTESTANDO,  ch.  177,  a.  7  con.  s.  9,  The  several  uses 
of  it. 

PUBLIC  POLICY,  ch.  201,  a.  5  con.  s.  16.  See  particular 
heads   A.ssauits   o£c 

PUIS  DARRIEN  CONTINUANCE,  since  last  continuMce. 


Q. 

QUIBUS,  writs  in,  ch.  178,  a.  15  ;  cases. 

QUIET  ENJOYMENT,  dLc,  ch.  116,  a.  1,  s.  l,Tbe  pit.  must 
state  how  incumbered ;  the  reason. 

Art.  3,  8.  6,  A  covenant  of,  in  substance,  repaired  in  damages  if 
broken ;  cases,  6. 

Art.  6  con.  s.  16,  Notice  to  purchasers,  dLc. ;  what  must  one  do 
to  prove  his  purchase  bona  fide,  16.     Cases,  16.     17,  Cases. 

QUIT,  NOTICE  TO,  ch.  178,  a.  33,  cases. 

QUO  WARRANTO,  ch.  186,  a.  16,  s.  22,  Does  not  Ua  at  the 
suit  of  an  individual ;  in  State  proceedings,  several  points  decided. 
23,  The  process  thereon  venire  facioi  and  diiiringoi,  or  a  subpoena 
and  attachment ;  other  points,  23.     24-29,  various  cases. 


R. 

RAPE,  ch.  216,  a.  5,  s.  15,  A  minor  under  fourteen  is  incapable 
of  it.  16,  In  rape,  the  least  penetration  is  sufficient  to  constitute 
the  ofTence  ;  testimony  of  a  minor  seven  years  old  admitted. 

RECOGNISANCE.     See  Bail  and  Recognisance. 

RECORDS,  ch.  95,  how  evidence,  a.  1  con.  s.  10.  11,  How  a 
fact  omitted  to  be  recorded  may  be  proved ;  a  fact  not  recorded, 
how  not  presumed  ;  cases. 

Ch.  166,  matter  of,  in  bar,  a.  3,  s.  5  con.,  When  the  ad  damnum 
cannot  be  mended. 

Art.  4  variance,  inc.  con,,  s.  7,  In  debt  on  bond,  variance  between 
tlie  bond  and  oyer,  is  only  a  subject  of  demurrer  ;  $ix  points  decid- 
ed, 7. 

Art.  5,  former  judgment  in  bar  con.  s.  11 ;  cases. 
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Art«  #y  mtwdtr  of  pleading  foroMir  joSgiiiMit  and  rtoovarjr  eon.  s. 
•y    N<il  ki  e? ideace  on  tbe  genera)  iasue  itt  asaault. 

RELEASE,  ch.  167,  plea  of,  a.  2  con.  a.  11,  Poaaeaakiii»  wiwrci- 
Mitoperaieai  cases,  11. 

Alt*  ^  coa.  s.  8,  A  relea$#  frtlhout  eonsideralioa  and  not  onder 
gfali  If 'T<rfd ;  if  sailed  aaay  ba  ooosiriied  a  eovenant  not  td  sue,  1 1. 
Tbe  release  of  tbe  debt  discharges  tbe  mortgage  alao  f  other  pohM, 
M< 

REUOION  AND  MORALITY.  See  Ministers  of  tbe  Gospel 
tflid  ftriigion. 

REMAINDERS  AND  REVERSIONS,  ob.  114,  a.  2&,  a.  6, 
Wtam  m  Ittfereat  remains  in  tbe  leslator  not  demised  speciSeailj,  it 
goea  to  tbe  residuary  devisee,  and  not  to  bis  beirs  ;  cases,  5. 

Cfa.  1S6,  a.  3,  s.  4,  A  contingency  too  remote. 

Art.  6,  s.  6,  Six  points  decided ;  tbe  tbird  an  imperfect  lioutation 
niiist  be  construed  by  tbe  intentions  collected  from  tbe  wbole  deed  ; 
tbe  busband  conveys  bis  wife's  estate  witb  warranty  agaumi  bfaaiaelf 
wd  Ma.lieirs ;  ber  heirs  ate  not  aflbeted  by  it. 

Art.  6,  Powers,  s.  1,  American  deeisjons  few  aad  Mt  unUorm ; 
riie  patore  and  useof  powers,  4.  The  exeooteia  who  acee^iil  H. 
8,  eh*  4 ;  bow  powers  must  be  executed  and  appoiatments  made  ; 
l^liioQa  ndes  and  cases,  IS.  Where  an  act  ia  done  by  m  power  it 
mast  appear ;  eases,  19.  21,  What  is  a  power  ooopM  wirii  aq  i»> 
terest ;  several  cases,  %l*  S8,  How  tbe  vraris  tmoag  ebiMnpi  must 
be  eonaimed  ;  oiises,  28.  31,  A  feme  cov^ert  may  etectite  a  powver 
given  loher  when  sole.  33,  Power  by  devise  to  the  lestator^s  widow 
where  well  executed  ;  other  eases,  33.  42,  Various  kinds  of  pow- 
ers.    45,  Where  powers  may  merge  or  not ;  cases,  45. 

REMEDY  by  the  acts  of  the  parties,  ch.  2,  a.  5,  s.  7.  In  Maine 
where  sheep  taken  damage  feasant  may  be  sold  or  not. 

Art.  6,  s.  7.  Where  a  note  accepted  by  the  creditor  may  be  pleaded 
as  accord  and  satisfaction  in  bar  ot  an  action  for  a  debt. 

RENT  AND  REPAIRS,  ch.  U7,  a.  5,  s.  7.  Tenant  held  to 
payment ;  on  lease  to  rebuild. 

RENT,  debt  for,  ch.  151,  a.  1,  s.  7.  Lord  Baltimore's  case  of 
quit  rents. 

Sect.  5.  Action  for  mesne  profits  against  the  landlord  m  posses- 
sioa  bjf  bis  tenants.  Trespass  for  mesne  profits  against  a  bona  Jide 
purchaser,  5. 

Art.  6,  s.  1.  Deft  distrained  in  his  own  rigfit,  cannot  avow  for 
rent  in  arrear  to  his  father,  though  he  have  his  power ;  a.  6  con.  s.  1, 
Holder  over  and  sureties  discharged ;  cases,  5,  where  tbe  lessee  is 
bpund  to  tender  the  rent  to  the  lessor.  6,  How  the  mortgagee  may 
distrain  the  mortgagor  for  rent.  7,  Where  has  the  lessor  a  right  to 
distrain  for  the  rent  on  a  parol  lease  ?  Different  kinds  of  rent  des- 
cribed, 7.  Case  examio^,  7.  8,  Lessor  may  distrain  on  a  parol 
lease,  he  having  the  reversion,  though  no  ^pedial  provision  therefof*,  9, 
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distress  after  the  lease  expired,  and  goods  ren^oved  from  the  premises 
not  valid  on  the  New  York  statutes,  but  during  the  term.  10,  case 
on  the  act  for  removing  goods,  be.  The  rent  not  paid ;  other  points 
decided,  10.  '  11,  Covenant  for  rent,  to  excuse  it  now  erixnioii  vnst 
be  shewn.  If  a  bad  house  distarb  the  tenant,  the  renaedy  is  by  indict- 
ment, 11.  Rent  must  be  paid,  11.  12,  Debt  for  statute  p^ial^  for 
removing  goods,  be.  lies  not  if  they  be  not  the  tenant's  prop^rtyy  12* 

13,  Goods  distrained  for  rent  and  trover  by  the  mortgagee ;  cases^  13. 

14,  Lessor  cannot  distrain  goods  for  rent  after  the  term  hai  exfdrad, 
and  goods  removed  ;  cases,  14.  1 5,  Waiver  of  the  tenant's  forfeiliiref 
oases,  15.  16,  For  rent  due  after  the  lessor's  death,  deft.  (eatecQlor,^ 
must  avow  as  AetV;  cases.  17,  If  any  part  of  the  rent  be  duey  it 
protects  the  distress  for  it;  oAer  pointSi  17.  18,  A  tenderlrf  rent 'to 
the  lessor  of  the  land  is  good ;  eight  other  points  decided^  I8«  19, 
Aisun^mt  for  rent.  Where  tenmnt  is  not  aHowed  to  dispute  tli^  les- 
sor's title ;  reasons,  19.  30,  Produce  on  the  farm  agreed  M  be  Mable 
for  the  rent ;  may  be  attached  by  the  lessee^$  creditors  till  aelual  de- 
livery to  the  lessor. 

Art.  12  con.  s.  4.  How  the  lessor  can  recover  the  real  dee. b^ilre 
his  entiy  to  defeat  the  lessee's  estate ;  must  first  demand  it,  4.  Re- 
entry without  demand,  be.  4. 

Art.  13  Gon«  s.  3.  Execution  levied  on  rent  not  vdidf  IKH  ip- 
praisable  as  land  is,  though  for  nine  hundred  aikl  ninetyniQe  yearn; 
cases,  3.  4,  Distress  for  rent ;  none  can  be  made,  except  wher^  a 
specific  sam  is  reserved,  4.  Nor  can  fixtures  be  distraiivedf  4.  6, 
Where  the  pit.  acts  as  administrator,  and  for  the  heirs,  the  suit  does 
not  abate  by  his  death.  6,  Where  action  for  rent  is  on  priviqr  of  coii- 
tract,  it  is  traositoiy,  as  between  lessor  and  lessee ;  uKter  ttx  fAiby 
of  estate. 

REPLEADER,  ch.  183,  a.  2,  s.  1 ;  cases. 

REPLEVIN,  ch.  171,  a.  1  con.  s.  3.  Replevin  is  on  statute  Iftw 
mainly  in  South  Carolina.     Several  points  decided,  3. 

Art.  2,  s.  1.  Pit.  to  have  replevin  must  have  the  imraedkle  ri^t 
of  possession. 

Art.  3,  s.  12.  To  wliom  the  replevin  bond  is  to  be  made.  Other 
points,  12. 

Art.  4,  s.  5.     Prosecuting  to  the  deft's  death  saves  the  bond. 

Art.  7,  s.  3.  Plea  property  in  a  stranger,  and  not  in  the  ph.  Deft. 
may  prove  the  stranger's  sale  to  the  pit.  fraudulent  and  void.  Juris- 
diction of  the  common  pleas ;  how  regulated. 

Art.  12,  avowry,  s.  1.  Though  there  is  no  general  issue  to  an 
avowry,  yet  some  point  must  be  traversed.  Plea  riem  m  mrruurej 
admits  a  tenancy  exists,  1.  28,  Where  the  wife  must  be  joined  in  the 
avowry.  29,  Where  the  sheriff  is  liable  as  to  pledges,  pk.  caa  daim 
damages  only  to  the  value  of  the  goods,  what  he  must  aver ;  other 
points.  30,  No  venue  is  necessary,  &x:.  31,  Deft.  ^  avowed 
ing  for  rent.    What  he  must  allege,  3] . 
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An.  I  J,  B.  II-  Wliwrt  judgmeiu  I8  for  a  return  mid  daiuagea  ;  or 
for  damsgcs.     17,  Replevin  on  tin  unlawful  deiuinei'  only.     D^reni 

REPLICATIONS,  ch.  180,  a.  1,  s.  6.  Defects  in  must  be  spe- 
(■■ully  demurred  to  ;  must  snawcr  (he  whole  plen  ;  cases,  6 ;  «.  1  con. 
s.  25,  When  a  condilion  is  to  perform  or  abide,  kc.,  plea  perform- 
ance replication  must  ansn'er  to  each  pari. 

RES  GESTA,  ch.  80,  a.  4,  s.  15,  cases. 

RESIDUt'M,  ch.  114,  B.  25,  s.  5.  Wliai  goes  to  tlie  restduarj, 
devisee,  and  not  lo  the  heir. 

Ch.  127,  a.  10,  devised  or  not,  s.  1,  tie.  Devise  of  land  vrnd  in 
law  eocs  to  the  heir.  3  con. 

RESTRAINT  OF  TRADE,  ch.  26,  a.  2,  s.  17.     What  is  i»t. 

RESTRICTIONS  on  state  power.     See  Slate  Power. 

RETURN  OF  WRITS,  ch.  175,  a.  10,  s.  5,  how  amended. 

RETITRN  PREMIUM,  ch.  40,  a.  30,  s.  4.  Is  when  the  risk  is 
not  run  or  but  in  part.  Where  it  is  divided  by  usage;  other  cases, 
29 :  so  31. 

REVIEWS,  ch.  189,  a.  1,  s.  17.  Reviewed  on  account  of  per- 
jury, &c.  in  Maine.  No  longer  a  matter  of  right  in  Maine  or  Massa- 
cliu  sells. 

ArT.  3,  s.  22.  No  new  trial  or  review  of  an  issue  arising  on  an  ap- 
peal from  a  probate  decree. 

Art.  4  con.  s.  2.  No  review  merely  to  discredit  a  witness,  wbo 
lesbGed  at  the  trial,  nor  because  one  of  the  jurors  wns  not  impartial, 
8m. 

Cb.  226,  a.  1 1,  s.  7,  fcc.     Review,  bill  of. 

REVOLT,  (see  Mutiny,)  ch.  211,  a.  3,  s.  3.  Revolt  in  a/oreign 
port.     Indictment  for,  on  the  act  of  Congress,  April  30,  1790. 

RIOTS,  fcic,  stiiools,  slave  trade,  Sic,  trespass,  ch.  211,  riots,  fa.c. 
a.  1,  s.  4,  PntroUers  may  be  indicted  for  a  not ;  cases,  4.  See  Re- 
voh. 

RIVERS,  ch.  208,  a.  13,  s.  10.  Indictment  for  a  nusance  in  erect- 
ing a  dam  above  the  tide.     See  ch.  68. 

ROBBERY,  ch.  214,  a.  7,  s.  4.  Indictment  for,  what  made  the 
crime  capital  under  the  act  of  1818,  ch.  124.  Howpnnished  in  Vir- 
giDia,  Sic.  cfi.  332,  a.  18,  s.  I,  &c. 


s. 

SALE  OF  GOODS  that  vest  the  property  in  the  vendee,  ch.  139, 
a.  8,  5.  9  ;  several  cases  ;  ov  not. 

SAVE  HARMLESS,  sureties,  ch.  169,  a.  I  con.  Where  a  surety 
can  enforce  indemnity  before  he  has  paid ;  cases ;  lease  to  A  and  B ;  B 
may  prove  he  is  only  snreiy. 

Art.  2,  s.  3.     No  contribiirion  aiBong  wroag-doers,  but  H  is  among 
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contractors  joining  to  pay,  3.  So  where  hi^  act,  who  claims,  does  not 
proceed  ex  malefiao,  3.  Where  all  the  sureties  are  mt>tected  by  a  deed 
of  trust,  though  made  to  a  part  of  them  only,  3.  Where  an  endorser 
has  no  contribution,  3.  In  all  claims  for  contribution,  the  msohrency 
of  the  principal  must  be  proved  ;  caseS)  8.  Where  the  sure^  is  not 
allowed  to  confess  judgment ;  need  not  notify  the  principal  he  is  sued, 
3.  How  a  surety  may  take  and  sue  ai  indemnifying  bond,  3.  7,  Case 
of  a  customhouse  surety  where  he  has  the  United  States  priori^  or 
not,  7.  8,  the  ri^ht  of  the  surety  who  pays  the  mortgagee  his  oebt, 
succeeds  to  his  rights  on  taking  an  assignment,  8.  9,  Surety's  con- 
tract is  to  be  construed  strictly ;  when  discharged  by  altering  ibe  bood, 
he  ^  has  a  right  to  stand  on  the  very  terms  of  his  contract,'  9.  10, 
The  surety's  liability  is  confined  to  the  duties  created  by  acts  passed 
before  the  date  of  the  bond ;  cases,  10.  Six  points  decided,  10* 
Judgment  against  the  principal  is  not  evidenc.e  against  the  sure^, 
a.  4,  8.  7  con. 

Ch.  16,  a.  4  con.  s.  7.  Sureties,  where  discharged  or  not  by  acts 
of  the  obligee,  7.  Several  cases,  7.  8,  Cases  of  bail.  9,  Cases  of 
bank  sureties  in  the  cashier's  bond,  how  held.  So  10,  11,  21,  13, 
the  principles  dn  which  the  sureties  are  discharged  or  not. 

Ch.  169,  a.  5i  s.  9.  Many  cases ;  all  seem  to  agree  the  creditor  must 
do  some  act  to  vary  the  terms  of  the  contract  and  make  it  more  agaiosC 
the  surety  than  the  one  he  signed.  15,  The  sum  the  surety  recovers 
of  his  principal.  16,  Two  sureties  in  the  probate  office,  one  gets  some 
security,  this  is  for  the  benefit  of  both  ;  he  pays  all,  can  recover  half  of 
what  he  pays,  over  the  security,  of  his  co-surety;  cases,  16.  17, 
Surety  lor  a  deputy  sheriff,  how  held;  cases,  17.  18,  Case  of  tlie 
postmaster  and  his  sureties. 

SCHOOLS,  ch.  211,  a.  4  con.  s.  11.  Dismissing  schoolmasters; 
only  for  causes  in  act  of  Maine,  1821,  ch.  147,  and  the  manner; 
points  decided. 

Art.  5.  District  schools,  s.  1  con.  Town  indicted ;  form  of  the 
indictment  special ;  four  points  decided.  6,  School  districts  in  New 
York ;  several  statutes,  how  conducted,  &c.  7,  Town  in  Massacbu- 
sets  has  no  power  to  alter  them,  so  as  to  destroy  the  corporation,  be, 
8,  Several  points  decided. 

Art.  15.    Crimes  when  to  be  prosecuted.     See  Limitations. 

SCIRE  FACIAS,  ch.  190,  a.  1  con.  s.  15.  What  the  parties 
may  plead  or  not ;  five  points  decided. 

Art.  2,  s.  4.  Scire  facias  omitted,  and  the  levari  facias  issued,  not 
void,  &x:.     a.  2  con.  s.  28,  Where  none  is  necessary  after  the  year^ 

29,  To  revive  a  judgment  by  scire  facias;  how  parties  must  be  made. 

30,  Where  a  change  of  parties.  31,  Where  judgment  is  above  ten, 
and  not  twenty  years'  standing ;  the  eflfect.  32,  Scire  faeioi  oo  a 
judgment ;  no  objection  it  is  on  a  blank  declaration,  be. 

Art.  4  con.  s.  34.  To  revive  a  judgment  to  enforce  i  lien*  how 
terre-tenants  must  be  parties  to  the  tcirefaeias  ;  points  decided. 


SEDUCTION,  ch.  1,  a.  3d,  s.  2.  Boud  to  a  woman  seduced, 
when  void  or  not. 

Ch.  7,  a.  2h.  Father's  action  \a  Virgiuia  for  liia  daugitter's  Bedoc- 
tioii,  Ibc. 

Ch-  &9,  a.  0,  a-  lO-  The  molber's  case  for  seductoj;  her  daughter 
and  servant ;  she  had  her  election  of  case  or  treapass,  10.  Sli^t  acts 
of  aervice  are  sufGcieut ;  lik«  action  brought  by  the  mother  a  widen' ; 
oases,  to, 

SEISIN  AND  DISSEISIN,  di.  104.  a.  ^;  cases,  s.  3,  3,  9,  13, 
it,  28  con.     Contents,  covenant,  ch.  104,  a.  d,  &ic. 

SE  DEFENDENDO  AND  PER  INFORTUNIUM,  ch.  316, 
a.  3  con.  s.  16-  Deft-  was  indicted  for  murder,  in  Ai)g.  1823  ;  plea, 
not  guilty  ;  defence,  self  defence ;  how  a  roan  mny  defend  ha  pvo* 
porty ;  Mi[j»""ts  decided. 

SEIZURES  in  revenue,  and  other  cases,  ch.  224,  a.  I  s.  3.  Sei- 
zures made  on  land  and  water,  to  be  kept  distinct ;  cases,  3.  Goods 
not  forfeited  where  no  intention  to  defraud  the  government;   cases,  2. 

Art."3.  Statutes,  t.  1  can.  Act  of  1818,  non- intercourse ;  com- 
mercial conrentJon  of  1815,  did  not  extend  to  the  British  Wea  India 
Colonies ;  other  cases,  1 .  7,  67th  section  of  the  duly  act  of  1799, 
respects  packages;  how  construed  ;  six  points  decii^d.  19,  Sttle 
iinport  laws  remained  in  force  tJU  congress  enacted  ifnpost  acts. 

An.  4,  Mitigation  of  fines,  s,  1,  Act  of  congress  of  March  1815, 
extends  tlie  powers  of  State  nnd  district  coiiiis ;  the  manner.  Z,  Tlie 
law  punishes  tiie  attempt,  not  the  intention  to  defraud  the  revenue; 
caaes,  3. 

An.  fr.  The  embargo  act,  s.  10.  Act  of  Dec,  31,  1793  ;  cases 
under. 

An.  T,  s.  1.  French  seized  the  Spanish  side  of  the  Si  Harm's ; 
five  points  decided  ;  the  fourth,  the  seizure  for  the  breach  of  the  mu- 
nicipal laws  of  one  nation,  cannot  be  made  within  the  territo^  of 
another. 

Art.  8.     Embargo  cases,  s.  16. 

Art  9,  s.  7.    Trading  with  tlie  enemy  ;  effect  on  contracts. 

Art.  13,  s.  34.     Rules  of  proceeding ;  cases,  24. 

SELF  DEFENCE,  ch.  216,  a.  3  con.  a.  18. 

SELECTMEN— their  general  powers  and  duties,  ch.  76,  a. 
10,  8.  8. 

SEQUESTRATION,  ch.  226,  a.  15. 

SERVICE  OF  WRITS,  ch,  175,  a.  7  con.  s.  3.  Tlie  suing  out 
of  a  writ  is  presumed  to  he  at  ita  date  ;  when  the  endorser  is  discharged ; 
cases,  3. 

Art.  8,  s.  10.  A  bank  is  sued,  a  deputy  sheriff,  a  member,  may 
serve  the  writ,  20.  Sunday  not  one  of  the  three  days  an  officer  may 
adjourn  the  sale.  fcc. 

SET.OFF,  ch.  168.  Debl,  a.  1,  s.  7.  Joint  and  separate  de- 
mands cBmx>t  be  set  off;  nor  can  partnership  and  separate  deirsnds ; 
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other  oases,  7.  a.  1  oon.  s.  10,  What  is  the  subject  of  a  separate  ac- 
tion cannot  be  set  off.  11,  Set-off  against  a  mortgage,  &c. ;  eases,  11. 
13,  To  set  off  a  debt,  it  must  be  due.  IS,  Assignee  of  an  open  aecount 
cannot  set  it  off  when  sued;  aliterj  a  note  not  negotiable,  13»  14, 
Judgments;  one  maybe  set  off  against  another,  14,  though  indilftrent 
courts,  14.     16,  Cases  of  assignee  and  ce^ta  me  trtui. 

Art.  5.  s.  6.  Under  Massachusetts  act  of  Feb.  1794,  deft,  may 
hare  judgment  far  a  balance,  6.  Case  of  an  insolvent  estate  of  cue 
deceased,  (V.  12.  Several  cases  of  set-off  allowed  or  not ;  anM»g 
others,  how  far  matters  in  cases  of  insolvency,  and  damages  oecaskmed 
by  torts  can  be  set  off,  or  shown  in  mitigation ;  cases^cn  ud^tridated 
damages;  creditors  of  an  insolvent  buying  his  goods  at  auction,  be. 
24,  Attorney's  lien  for  his  fees  does  not  exist  till  judgment  is  enMred; 
other  cases  of  his  lien,  24.  29,  What  surety  and  principal  may  set 
off.  30,  A  having  a  demand  against  B  for  neghgenee^  cannot  crfP  set 
it.     31,  Where  a  loss  may  be  set  off  against  premium  notes  sued. 

Art.  6  con.  Liens,  s.  10.  Case  of  an  attorney's  Ken  for  his  fees. 
11,  A  set-off  cannot  be  pleaded,  it  must  be  by  notice,  with  the  gene- 
ral issue;  other  cases,  11. 

SEVERAL  INTERESTS,  or  cases  as  to  witnesses,  ch.  90,  a. 
1 1,  s.  4,  10  con.  34  ;  cases. 

SEVERAL  MATTERS  IN  EVIDENCE,  oh.  99,  s.  19.  Bank 
rules  do  not  bind  third  persons ;  cases.  27,  What  proves  the  dtft's. 
occupation  begun  by  permission,  so  not  adverse. 

SEVERAL  STATES.  See  States;  and  ch.  321,  a.  18,  u  to 
crimes  and  punishments, 

SHAM  PLEAS,  ch.  180,  a.  12  con;  cases. 

SIMPLE  CONTRACT,  ch.  162,  a.  2  con.  s.  16.  To  sell  goods 
to  A ;  seHer  is  not  bound  to  deliver  till  paid :  till  the  buyer  show  he  is 
ready  to  pay ;  the  vendor  is  not  bound  to  show  even  reaAoeas  to  per- 
ferm,  1^.  Where  the  vendee  must  give  notice  and  be  so  ready,  16. 
When  both  parties  are  to  perform  at  the  same  time,  and  neitber 
means  to  trust  the  other,  their  promises  are  oroperly  concurretit. 

SINCE  THE  LAST  CONTINUANCE,  ch.  177,  a.  12,  a.  20. 
This  plea  waives  all  former  pleas,  kc.,  must  be  true,  20,  21.  Where 
it  is  to  be  pleaded  21.  22,  Matter  arising  after  issue  joined,  miat  be 
pleaded  puis,  be.     Other  rules,  22.    23,  Further  cases. 

SLAVERY,  ch.  210,  a.  10,  s.  1.  The  owner  of  the  vessel  in- 
dieted  on  the  slave  trade  act  of  April  20,  1818.  See  Piracy  j  and 
ch.  211. 

Ch.  217,  a.  8  con.  s.  16.  Slave  how  seized  by  his  owner  when 
fled  from  him. 

SLAVES,  how  punished  in  Virginia,  &c.,  in  many  cases,  eh.  891, 

a.  18,  s.  1,  &c. 

SOVEREIGN— sovereign  power.  See  State  Rights,  antf  «*. 
187,  a.  7,  s.  48,  a.  20,  21 ;  ch.  186,  a.  II,  s.  18,  and  other  chaplera 
In  which  State  sofeieipity  ia  Mmtted  1^  the  fMaral  eonstilution,  ifld 
by  fundamental  American  principles. 
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SPECIFIC  PERFORMANCE.  See  Performance  ;  and  cli-  I, 
9.  7,  s,  41,  cli.  226,  &IC.  8ic. 

STATE  CRIMINAL  LAW  as  in  Virginia,  in  detail,  and  adected 
in  other  States,  ch.  221,  a.  IS,  s.  I,  8ic.,  Bud  remarks. 

STATES,  several  statute  lilies  in  them,  cli.  223,  a.  1  coii,  s.  7. 
The  laws  of  descent  and  distribution  in  the  several  Stales  ;  they  agree 
and  differ  in  mony  cases;  but  most  of  the  differences  arc  unimportact; 
these  considered  first  in  this  first  article,  7.  Thirteen  differences 
mainly  ontho  relics  of  feudal  principles,  8,  9.  10.  As  to  provin 
wills;  cases,  10. 

An.  2.    Sialulo  titles  in  New  Hampshire. 

Art.  3.     Same  in  Vermont,  con. 

An.  4.     The  same  in  Rhode  Island,  con. 

Art.  5.     Same  in  Connecticut,  con. 

Art,  6.     Statute  titles  in  New  York,  con. 

Art.  7.     Same,  New  Jersey,  con. 

Art.  8.     Same,  Pennsylvania,  con- 
Art,  9.     Same,  Delaware,  con. 

Art.  10.     Same,  Maryland,  con. 

Art.  II.     Same,  Virginia,  con. 

Art.  12.    Same,  North  Carolina,  con. 

Art.  13.     Same,  South  Carolina,  con. 

An.  14.     Same,  Geoi^ia,  con. 

Art.  IS.     Same,  Kentucky,  con. 

An.  16.     Same,  Louisiana,  con. 

Art.  17.     Other  Slates,  Ohio,  Sic.,  con. 

An.  18.     District  of  Columbia,  con. 

Art.  19.     Florida,  fee,  con. 

STATE  POWER,  how  restricted  as  to  private  property,  ch.  187. 
a.  17,  s.  23. 

STATE  RIGHTS,  ch.  187.  Their  statutes  not  constitutional, 
especially  a.  20  and  21.  See  Courts  and  Sovereignty;  proceedings 
on  25th  section  of  the  judiciary  act  of  Sep.  24,  1789. 

STATUTES,  ch.  19C,  a.  1.  General  principles,  s.  7.  If  one 
prohibit  an  act,  and  another  gives  a  penally,  the  suit  is  on  both  ;  aliter. 
where  the  statute  is  only  revived,  a.  1  con.  s.  42,  Massachusetts 
statutes,  how  they  cease  to  be  in  force  in  Maine.  43,  Generally,  an 
affirmative  act  does  not  repeal  the  common  law. 

Art.  2,  s.  1.  A  suit  on  a  statute  ends  with  it.  G,  Tlie  word  void, 
often  means  voidable. 

An.  8.  In  New  York,  kc,  s,  37  con.  Maryland  adopted  all  the 
English  statutes  applicable  to  her  situation,  enacted  before  her  settle- 
ment commenced,  and  many  enacted  alter.  38,  A  defective  libel 
amended  on  the  slave  trade  act.,  &c.  Other  points,  3S,  39,  Infor- 
mation under  the  slave  trade  act  of  1 794  ;  precision  not  required  ; 
cases,  39,  40,  Wages  of  seamen  in  slave  trade  cases,  recoverable  if 
innocepti.  sp.mai^flif^efl.i  cesfls,    .41,  JH^ff .points  decKie4jr«!oe 
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of  them  ',  the  African  trade  is  contrary  to  the  law  of  nature,  but  is  not 
prohibited  by  the  positive  law  of  nations;  several  slave  cases. 

STATUTE  TITLES  IN  THE  SEVERAL  STATES,  ch. 
223,  as  to,  a.  18  ;  as  New  Hampshire,  Su:. 

STATUTES  ENACTING  CRIMINAL  LAW  in  several 
States,  ch.  221,  art.  18. 

SUCCESSION,  property  in,  ch.  76,  a.  10,  s.  8.  Selectmen, 
their  general  powers  and  duties ;  several  points  settled  ;  bow  various 
treasurers  may  sue,  12.  Corporations  must  notify  endorsers,  8tc. 
as  individuals  must,  28. 

SUNDAY,  ch.  194,  a.  1,  s.  7.  Endorsing  a  oapias,  8tc.  on  8nn- 
day  is  void. 

SUPPLEMENTAL  BILL,  ch.  226,  a.  11. 

SURETY.     See  Save  Harmless,  ch.  169. 

One  surety  may  sue  another  for  contribution,  ch.  9,  a.  17,  a.  10, 
&c. ;  ch.  169,  a.  5,  s.  1  ;  ch.  169,  a.  2,  s.  3,  Tupper,  adm'r.  «. 
Hqssey,  ^c. 

Surety  in  a  custom-house  bond,  ch.  39,  a.  2,  s.  2. 

SURPLUSAGE,  ch.  180,  a.  8,  s.  2.  Where  the  word  c^kier 
is  surplusi^e. 

SYNOPSIS  OF  PLEADINGS,  ch.  193,  a.  21,  s.  3.  Jurif- 
diction  of  chancery  originally  was,  though  the  party  bad  a  legal 
title,  yet  his  remedy  at  law  was  doubtful  or  incomplete ;  ca^es^  3. 
Cases,  a.  25. 

T. 

TAIL  ESTATES,  ch.  129,  a.  3,  s.  5.  Special  oast.  Art.  3 
con.  s.  8.     Words  that  give  an  estate  in  tail.     Same,  9. 

TAKES  AND  TAXATION,  ch.  72,  a.  3  con.  s.  8.  Debt  lies 
by  the  United  States  against  the  importer  for  duties,  so  if  he  ffmug- 
gle  goods,  8.  So  when  short  duties  are  paid,  8.  Seven  other 
points  decided,  8.  Case  of  a  seizure  on  the  revenue  laws,  .9.  Other 
points,  9.  The  valuation  of  taxable  goods,  where  concluahrei  10. 
Other  points,  10.  Silver  dollars  are  goods,  wares,  and  merchan- 
dize, 11.  Cases,  11.  Officer's  sale  for  taies  of  land,  purchaser 
must  see  he  takes  all  legal  steps,  12.  Sale  of  land  for  the  direct 
tax  of  1812,  13.  What  must  be  proved  or  not,  13.  An  over  as- 
sessment, though  small,  avoids  the  tax,  14.  And  the  assessors  are 
liable  in  trespass,  14.  The  collector's  covenant,  its  coostructiont 
15  ;  cases.  A  tax  is  assessed  on  A,  and  admitted  to  be  due,  his 
land  is  sold  for  it  to  B,  what  he  must  prove  or  not,  16.  TliejjMir- 
chaser  of  lands  sold  for  non  payment  of  taxes,  holds  advermy  to 
the  former  owner,  17.  Mny  avail  himself  of  twenty  veers! 'pos- 
«essioD,  17.  Other  points,  17.  It  is  sufficient  for  such  purcpMer 
to-4bow  «uch  .propeeding9.as  the  Jew  ceqtiires  to  be  of  reoord,  48. 
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Olfaer  points,  18.  Real  and  personal  estates  of  maQufectarfng 
companioe  are  taxable,  19.  No  estates  exempted  in  Maaiacbusetfs 
after  February,  1829,  20.  Real  value  of  estates  directed.  See 
Aaseaiors,  and  cb.  119,  a.  1 ;  cases  of  taxes. 

Cb.  119,  a.  1,  s.  6.  A  and  B  own  land  taxed,  A  pays  all  the 
.  taX|  he  has  contribution  ;  other  points ;  where  a  constable  or  col^ 
lector  can  sue  for  taxes  or  not,  6.  Attessors  are  not  liable  for  any 
mnmUniional  error  in  assessing  taxes ;  the  remedy  is  against  die 
toWn,  6.  Where  their  one  seal  is  good,  6.  One  is  legally  assessed 
tbonrii  some  not  liable  be  assessed,  6.  Second  assessment  to  rec^ 
dfy  the  first  is  illegal,  6.  Where  one  moving  is  not  liable,  6.  If 
aaseiiors  illeplly  assess  a  persou  they  are  liable  in  trespass,  6. 

TENDER,  ch.  170,  and  bringing  money  into  court,  a.  1  con. 
s.  7.  Decision  in  New  Hampshire  questioned  ;  tender  on  a  judg- 
ment'does  not  discharge  it,  or  the  creditor's  lien ;  cases,  8.  9,  ten- 
der after  the  pay  djiy  is  bad. 

Art.  2,  rule  42.  Where  a  tender,  though  not  a  bar  to  the  action, 
stopped  the  interest  of  two  per  cent,  a  month. 

Art*  9f  s.  1.  '  A  proferi  %n  curia, 

Ch*  170,  a.  5,  s.  7.  In  general  payment  received  in  forged  pa* 
f«r  or  base  coin  is  not  good ;  otherwise,  a  bona  Jide  payment  to  a 
bihle  b  iiii  own  notes  afterwards  found  to  be  forged.  Payment  in 
tofM  paper  may  be  treated  as  a  nulKty. 

Art.  IS,  8.  18.  When  bringing  money  into  court  adtnits  the 
whole  contract  declared  on. 

TITLE  TO  ESTATES  in  the  several  Slates,  ch.  223.  See 
Several  States,  and  States  Several. 

TITLE,  doubtful.  Equity  does  not  compel  a  conveyance,  cb.  I, 
a.  7,  8.  41  con. 

TOLL,  ch.  76,  a.  11.  s.  6.  How  far  exemption  from  paying  toll 
extends ;  cases,  6.  Running  toll,  29.  Assumpsit  as  well  as  debt  lies 
for  toll,  35.  Cases,  35.  Town  exemption,  how  far  extended,  36* 
Toll  gatherer,  de  facto,  37. 

TORTS,  ch.  58,  a.  1,  s.  11.  Case  for  not  authorizing  the  dis- 
charge of  a  debtor  lies  against  the  creditor  on  tender  of  debt  and 
costs ;  case  in  tort  against  assignee,  12. 

Ch.  5,  a.  2,  s.  17.  Case  of  milldams;  maxim  applied,  sic  utercj 
Sec.  a.  5,  s.  11.     See  Agent,  &c. 

Torts — agent  and  principal,  &c.  ch.  59,  a.  I,  s.  4;  where  the 
master  Is  liable,  &c. 

TORTURE,  ch.  197,  a.  5,  s.  28.     How  against  law. 

TOUCH  AND  STAY,  &c.  Stitt  v.  Wardell,  ch.  40,  a.  12,  s. 
44.     Art.  21,  s.  13. 

TRESPASS,  ch.  172,  a.  1,  s.  1.  Actual  possession  of  land  is 
necessair  to  support  trespass  ;  what  is  possession  of  land,  buiMings 
aiid  cMtfe.*   12,  how  limked  the  jurisdieiton  of  die  justice;  how 
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and  when  the  deft,  pleads  title  appeal  lies  from  the  common  pleas 
to  the  supreme  judicial  court.  13,  when  trespass  and  case  are  con- 
current remedies;  cases,  13.  14,  possession  of  land  is  evidence  of 
title  to  be  left  to  a  jury  ;  what  is  a  disseisin,  and  how  continued,  to 
disable  the  disseisee  to  have  trespass,  14.  1«5,  trespass:  lies  if  the 
act,  the  result  of  negligence,  is  the  immediate  and  direct  cause  of 
the  injury,  16.  Vi  et  armis  do  not  necessarily  make  a  writ  in  tres- 
pass. 17,  possession  supports  trespass.  18,  same  principle  and 
constructive  possession;  as  against  a  stranger.  19,  a  parent  has 
trespass  vt  et  armis  for  his  child  taken  or  kept  from  him.  '  20,  tres- 
pass q.  c.  /.  lies  against  the  servant  of  the  disseisor  in  removing  a 
building,  &c.  for  an  injury  to  the  freehold  between  the  verdict  and 
the  habere  facias  executed  ;  other  points,  20. 

Art.  2,  s.  11.  Trespass  ab  iniiio^  where  it  lies  or  not;  cases,  11. 
12,  if  A  enters  my  house  lawfully,  and  continues  after  requested  to 
depart,  he  becomes  a  trespasser  ab  initio;  cases,  12.  13,  trespass 
on  laud,  where  the  tort  can  be  waived  or  not. 

Art.  3,  s.  7.  Trespass  q.  c.  /.  by  the  owner  of  land,  in  the  pos- 
session of  his  tenant  at  will,  does  not  lie  ;  but  lies  for  the  tenant. 

Art.  4,  s.  3.  Trespass  q.  c.f.  lies  for  trespass  on  lands  not  cul- 
tivated and  not  enclosed ;  title  is  not  necessarily  in  question. 
10,  plea  of  title,  the  effect.  Art.  4  con.  s.  15.  One  having  the 
general  property  of  goods  need  not  prove  possession  ;  the  reason ; 
cases,  15.     Aliter  as  to  special  property,  15. 

Art.  9,  s.  1.  No  trespass  to  arrest  on  a  good  justice's  writ, 
though  he  fails  to  hold  his  court.  9,  where  a  neutral,  at  common 
law,  has  trespass  against  a  belligerent  for  negligence. 

Ch.  173.  Pleadings  in  trespass,  a.  1.  Declaration,  s.  12. 
Trespass  for  the  continuance  of  false  imprisonment,  &c.  15  con. 
Trespass  q.  c.f.  at  divers  days.  Sec,  pit.  is  confined  to  them,  or 
may  waive  them  and  prove  any  time.  Sic. 

Art.  4,  s.  5.  How  the  common  bar  and  new  assignment  may 
and  ought  to  be  avoided. 

Art.  7,  s.  7.  Special  pleadings ;  several  points  ;  one  absque  tali 
causa  only  puts  the  facts  in  the  plea  in  issue  and  any  new  matter 
must  be  replied  specially  ;  where  the  pit.  may  reply  de  injuria^  dLC. ; 
other  points,  7. 

Art.  9.  Son  assault,  Sz;c.  con.  s.  42.  Special  pleadings ;  where 
de  injuria  does  not  do,  but  the  pit.  must  reply  specially. 

Art.  10  con.  s.  9.  Plea  of  l^rum  tenementum  admits  the  tres- 
pass and  pit's,  possession  ;  deft,  fails  if  he  do  not  prove  his  plet. 
10.  where  the  pit.  proves  adverse  possession.  11,  trespass  for  re- 
moving the  pit's,  fence,  he  may  also  prove  his  loss  of  cropi  being 
the  immediate  effect,  kc.  In  trespass  to  try  title,  pit.  must -prove 
an  actual  trespass,  11. 

TRIALS,  ch.  182,  a.  3,  s.  1.  Serving  as  a  jaror  in  the  iisderal 
courts  exempts.  Sec.  ;  return  of  the  constable  where  amendable. 
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'Art  4,  s.  1.  Tlie  court  hti  a  digoretwnwy  fomr  Id  dimimrgB 
jlribf  wmifrcaiMld  cues;  poinMy  11.  4^  No  mKgiwi  WM  eM- 
fton  MTfiDg,  Ibc  ;  oihtr  pointt,  4.  6,  Nsl  neemiy  die 
Hale  Ihc  jaroM  iraro  good  asd  hnrfal  men  of  d»  distnet; 
fao.  5.  6,  Ne«r  «riat  graolad  to  oBaUa  the  ohligaa  to 
UfUk  awita  on  a  bood,  noiioad  odjr-  b^  the  jury-  7,  Anaameof 
JBMr%  hair  to  be  ande  »  eoiati 

AiLtfn*&.  The  questioM  wUcb  joriea  deeUe ;  aa if  a  iDaniogr 
a^jviiitisaperiloitkeflea;  arfaat is ordioaiy cara ; aaimnl olhar 
aaan.oaaaSf  o» 

AltbAa.4.  Cballeagis,  vaiioua causes oi^  6t  7,  8;* bow  triod, 
aw*.  . 

Art.  6  coo.  S.25.    Whose  lhair  eopdnot  is  assignsblo  aaenqs> 

XBOlTEiR,  eh.  77,  a.  3^  a.  l.  Pk.  musi  haw  praper^  and  poa- 
SPWMb  or  a  ngbt  to  h.  iwinediste||y }.  cases,  1. 

4%(h>i-3.  Exohaoge  of  bones  aod  paying  mooeg^  ActioafiM- 
the  mooejr* 

Ai^<8i  con.  s.  18.  Cooversam  of  a  piooiissoiy  nece ;  what  is  a 
ceifWMn  of  it,  18 ;  Soar  poiots  decided:  The  measare  o€  damages, 
j^^    If  a  factor  plfdge  his  principal's  gpods,  it  is  a  eonvemoor  ^9. 

mr,.lbr  a  female  smve,  her  child  bom  omiaUe  fils,  must  be  aued* 

iil.ab9liier  tctiooi  30.  Case  of  goods  iei^ed  on  an  esf^utipn,  21. 
ppii^  decided,  21.  Where  interest  is  allowed,  33.  t^ecotor 
brn^p  tiover,  be.  38« 

i^.  9,  s.  40»  What  is  a  conversion  by  two  persons  of  not.  No 
converdon  where  the  deft,  holds  the  property  under  contract,  41  : 
cases. 

Art.  13  con,  s.  2^.     Where  parol  evidence  is  inadmissible. 

TRUSTEE  ACTIONS,  ch.  192,  a.  2,  s.  3  con.,  is  as  to  contin- 
uinces  and  costs. 

Art.  3,  s.  3.  Five  mercantile  trustees,  three  in  North  Carolina  and 
two  in  Boston ;  service  on  the  latter  is  sufficient  to  hold  the  debtor's 
fbnds  in  their  hands,  all  five  named  in  the  writ ;  trustee's  Ken  remains 
on  goods  attached.  Art.  3  con.  s.  12,  part  only  summoned  as  trus- 
tees, dts  set-ofi  of  all  may  be  made.  1 3,  One  not  trustee.  Ait.  4,  s.  1 . 
A  trustee  cashier  of  a  bank,  where  liable;  cases,  1.  Trustee  of  a 
speeififr  article.  A  is  trustee  of  money,  8ic.  though  he  has  given  a 
check  for  it  if  he  has  the  control  of  it.  7,  Surety  becomes  trustee. 
Art  4  ooif.  s.  14,  trustees  of  a  partner  hold,  as  partners,  Only  his  share 
of  the  surplus  after  final  settlement ;  cases,  15.  To  make  goods  at- 
taobabla  in  this  pnooess,  fbey  need  not  be  in  the  trustee's  bands,  on 
haanaui  with  the  debtor. 

At%*  ftyS*  3.  The  father  deposited  monies  in  the  hands  of  A  &;  B, 
tn baapniied  #r  their  dueretien,  to  support  a  sod,  and  for  other  par* 
poaaa;  A  b  B  not  trustees  to  the  son's  crediters ;  the  reasons,  3.  Not 
absolute,  debtor  not  trustee,  &c.  3.  A  is  not  trustee  to  B,  if  B 
osimad  A^toipay  la  G,  a>   Semral  cases  oat  truMaes.    Aiimiiftis- 
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tee  of  B,  except  A  hold  goods  of  B  liable  to  be  attached ;  or  A's  de- 
tentioD  subjects  him  to  B's  action,  or  A  owes  some  debt  to  B. 
Art.  5  con.  s.  25.  Assignee  of  goods  pledged,  is  not  trustee  of  the 
assignor ;  other  eases,  25. 

Art.  6,  s.  17.  Trustee's  disclosure;  how  evidence;  eases.  18, 
Attachment  is  dissolved  by  the  death  of  the  debtor,  he.  19^  Trustee 
not  excused,  answering  questions,  though  thereby  he  may  charge  him- 
self as  a.  party  to  a  fraudulent  sale.  See  JYemo  TenetUry  fyc^  20; 
One  not  trustee,  not  liable  to  an  action. 

Art.  8,  s.  2.  No  trustee  io  cases  of  ioris.  10,  Trustee  actions:  in 
South  Carolina ;  cases,  2.  So  domestic  attachments,  a.  8  coi.  Trus- 
tee suits  in  Maryland,  14 :  cases^  44.  15,  Trustee  suits  in  Ken- 
tecl^  ;  cases,  1 5. 

TURNPIKES,  ch.  76,  a.  2  con.  s.  19,  20.  What  is  evading  the 
toll.     21,  other  cases.     Action  for  destroying  gates,  22. 

Ch.  173,  a.  5,  s.  2.  The  public  has  only  an  easement  in  a  turn- 
pike road.     Where  trespass  to  plough  it. 

Sundry  cases  as  to  twenty  years'  adverse  possession,  ch.  74,  a.  10, 
s.  3,  in  law  and  equity.  See  the  words  Entry  and  Possession ;  aho 
word  Possession. 

In  Connecticut,  title  on  fifteen  years'  adverse  possession,  ch.  132, 
a.  7,  s.  16. 


.  UNCONSTITUTIONAL  ACTS,  ch.  187»  especially  a,  20^  and 
a.  21.     See  Courts  for  particulars. 

UNITY  OF  TITLE  OR  OF  POSSESSION,  ch.  71,  a.  5,  s. 
19.     Ch.  79,  a.  11,  s.  14. 

UNWHOLESOME  PROVISIONS,  ch.20S,  a.  11  con.,.  Pros- 
ecution, as  to. 

USE  AND  OCCUPATION,  ch.  55,  a.  2,  s.  5,  Defi.  not  estop- 
ped to  say  the  pit.  has  no  title  ;  the  action  for  rent  must  he  ground- 
ed OB  privity,  5.  What  acts  of  the  tenant  prove  a  tenancy^  13. 
cases,  13.  Accepting,  a  bond  for  rent  does  not  discharge  it,  14. 
Tenants  in  common  must  join  to  sue,  and  sever  in  avowry,  14.  A 
hires  a  house  for  a  year,  let  part  of  it  to  B,  for  a  year  ;  A'a  ronwdy 
against  B  is  only  on  his  contract,  14.     One  cannot  distrain)  14. 

Art.  3,  s.  5,  Deft,  must  not  dispute  the  pit's,  title,  d^c. ;  OMwmfdt 
lies  not  where  the  possession  is  tortious^  7.  Nor  for  tba  mortgagor 
against  the  mortgagee,  7.  Statute  of  New  Hampshire,  7.  G^  of 
five  tenants  in  common  may  sue  for  his  part  of  tlie  rent,  16. 

Art.  5,  s.  8  con..  Tenant  holding  over  cannot  deny  his  lessor's 
title^ 

USKS  AND  TRUSTS,  ch.  1 14,  a.  3,  a.  3,  A  testator  has  pow- 
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er  to  rtiie  uses  on  statutes  of  wilb  uid  uses ;  or  oo  tbtt  of  wilk 
done.    S7  H.  8,  eh.  16,  does  not  extend  to  cofentnts  to  staDd 
seised}  and  only  to  estates  of  freehold  or  inheritance. 
'  Art.  4,  8.  3,  Doctrine  of  seiniiOaJMrit  examined. 

'  Art.  10,  Covenant  to  stand  seised,  s.  7.  Bargain  and  sale  for  a 
pecuoiaiy  consideration  of  a  fee  simple  estate,  to  coromenee  tn/k- 
im^f  operates  as  a  covenant  to  stand  seised  to  the  use  of  the  partj ; 
eases,  7.  To  give  a  deed  the  eflbct  of  a  covenant  to  stand  eeieed 
.to  uses,  there  roust  be  the  consideration  of  hlood  or  marriage,  7. 
'Neitller,  in  the  relation  of  a  daughter-in-law,  7.     Cases,  7. 

Art.  18  con.  s.  13,  Though  a  charity  is  not  harred  by  the  act  of 
Ihlihatioos,  yet  an  adverse  enjoyment  for  a  long  time  is  a  material 
ooosideration ;  cases,  IS.  Ekmation  to  build  a  town  house  is 
vdid,  14. 

Art.  13,  s.  3,  What  is  a  trust  and  not  a  use  ;  pomts  decided,  3. 
Absolute  estate,  when  a  trust,  14.  Cases,  14.  Bill  in  equity, 
c^i|;ing  the  trustee  with  negligence  in  not  vesting  funds,  15.  Trust, 
bMh  of  real  and  personal  estate,  17.  Trust  properqr  in  trade,  18. 
Cise^lS. 

.  Art.  14  con.  s.  10,  Estate  in  trust  to  secure  a  debt  for  the  assign- 
ment of  it;  cases,  10.  Trustee,  where  not  liable  for  a  bss,  II. 
Powers  of  trustees  of  academies,  12.  Pennsylvania,  trustees  of  an 
insoheot,  13.    Cases,  13. 

Art.  16,  s.  6,  Where  purchasers  are  bound  or  not  to  see  to  the 
application  of  the  purchase  money ;  cases,  6,  and  s.  8.     Scintilla 
juriif  a  fiction,   10,  quere.     Ejectment  by  trustee,   14.     Where  a 
trust  is  of  a  public  nature,  a  majority  exercises  it,  15.     Cases. 

Art.  1 7,  s.  7,  Trustee  cannot  purchase  the  trust  property ;  cases, 
7.  Resulting  trust  to  the  heir,  9.  23,  No  parol  evidence  is  admis- 
sible to  prove  a  resuhing  trust ;  in  England  unsettled,  23. 

Art.  22,  s.  6  con.,  Trust  deed  to  parents,  &c.,  and  children  ; 
vested  in  those  born  when  the  deed  was  made,  and  opened  to  let  in 
after  bom  children ;  cases,  6. 

Art.  25,  Remainders,  &c.  See  Remainders.  Art.  27,  Perform- 
ance, be.  Art.  28,  Merger.  Art.  29,  Remitter.  Art.  30,  Dis- 
continuance. Art.  31,  Executory  estates,  summary  view  of.  See 
those  heads. 

USURY,  cb.  9,  a.  5,  s,  1,  Usurious  interest  recovered  bacic  on 
paying  principal  and  legal  interest. 

Not  usury  to  charge  two  and  a  half  per  cent,  for  selling  a  vessel 
by  a  creditor,  though  not  sold.  Ch.  32,  a.  1,  s.  17.  Nor  to  take 
interest  when  the  loan  is  made,  17. 

Ch.  153,  Debt,  a.  4,  s.  2,  How  lending  money  and  selling  goods 
may  be  usury ;  cases,  2.  Usury  in  equity,  2.  The  borrower  is 
relieved  on  paying  the  true  debt ;  A  lends  money  on  a  usurious 
note,  part  paid,  and  takeA  a  note  for  the  balance,  this  is  usurious ; 
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lex  loci  contractus  governs  the  rate  of  interest,  5.  An  after  agree- 
ment may  purge  a  contract  of  usury,  5.  Other  points,  5.  De  Wolf 
loaned,  usuriously,  $62,000  in  Rhode  Island,  took  a  mortgage  of 
land  in  Kentucky,  in  1815  ;  new  contract  in  1817,  this  free  of  usury 
and  valid ;  several  cases  in  New  Hampshire,  5.  If,  by  either  of 
two  contracts,  the  lender  secures  more  than  legal  intereati  or  by 
both,  there  is  usury,  5.  Uusury,  if  bad  notes  of  third  persons  be  a 
part  of  the  sum  lent  at  too  high  a  value,  17.  A  bank,  may,  on  dis- 
counting, deduct  legal  interest  at  the  time  of  discount,  18.  Five 
other  points  settled,  18.  What  is  usury  or  not ;  cases,  19.  Not,  it 
seems,  if  the  borrower,  of  his  own  accord,  take  goods,  &c.,  in  part, 
at  a  high  price,  19.  Note  void  in  the  endorser's  hands,  20.  Merely 
changing  securities  does  not  purge  usury,  21.  Where  the  borrower 
can  recover  the  usurious  interest,  22.  Note  sold  at  greats  discount, 
case  is  usurious,  23.  Other  cases,  24.  Casting  six  per  cent,  on 
360  days,  is  usurious,  25. 

Art.  5  con.  s.  26,  Not  usurious  to  charge  commissions ;  so  27. 
Where  New  York  interest  deemed  not  usury  in  North  Carolina,  28. 
Chancery  relieves  against  the  excess,  29.  A  note  for  legal  debt  and 
interest,  honorary  parol  promise  for  five  per  cent,  more,  this  is  usury, 
30.  Discounting  and  taking  the  interest  in  advance,  is  not  usury,  31. 
Other  points,  31.     32,  Same  principle. 

Art.  7,  s.  1  con..  Manner  of  the  parties  swearing ;  two  branches, 
reserving,  and  taking,  1. 

Art.  8,  s.  14  con.,  Virginia  court  adopted  the  rule  in  Jordain  v. 
Lashbrook.     Art.  9,  s.  3,  The  proper  venue. 


VARIANCE,  cfa.  166,  a.  4,  Material  or  not. 

VENDEE.     See  purchasers,  be. 

VENUE,  ch.  216,  a.  7,  s.  2,  Clianged  in  a  capital  case  on  th€ 
deft's.  oath  that  he  believed  he  could  not  have  a  fair  trial  in,  &e« 

VERDICTS  AND  JUDGMENTS,  ch.  96,  Where  and  bow 
evidence,  a.  f,  s.  1.  Several  cases,  15.  Art.  1  con.,  added  b.  93, 
Judgment  against  the  principal  in  a  bond,  is  not  conclusive  evidraee 
against  his  sureties  ;  other  points  decided,  23.  24,  Court  cannot 
mend  a  special  verdict.  25,  Among  several  judgments  that  in  wfaicb 
the  record  is  first  filed  has  preference.  26,  Judgment  in  one  State 
sued  in  another  ;  pleadings.  27,  Judgment,  how  and  when  it  ban 
another  action  ;  judgment  by  a  justice,  ranks  with  a  specialty,  &8. 
Debt  on  judgment,  deft,  may  plead  and  prove  payment  in  any  prop-* 
erty  accepted,  29.  ... 

Art.  4,  8.  4  con..  Cases. of  slaves  fled  from  one  to  another  State. 
1 1,  JVtl  debety  when  a  plea.    24,  How  far  a  record  of  a  jtidgoMiit 
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anioit  a  aberiffi  is  evidence  a&ainst  bis  deputy.  25|  Uow  the  court 
vnH  dive  leffect  to  a  judgment  in  another  State. 

VIDELICIT»  cb.  19S,  a.  9,  a.  3,  Wbac  oomoi  under  it  is  no 
arenaent;  hat  1  Mason,  57,  substance  under  is  Iraversable,  and 
OMist  he  proved  as  alleged. 

VI  ET  ARBII8,  cb.  318,  a.  7,  a.  34,  Not  necessary  to  ^d  these 
ifDvds  inhere  implied. 

VIRGINIA.  Criminal  Jaws  in  most  cases.  Offeacas  and  pua- 
ishnents,  eh.  221^  a.  16,  s.  1, 21,  Sic. 


w. 

WAGER  OF  LAW  ;  aione  in  die  United  StaftBs,ch.  I7«,«.  8, 

WAGER,  cb.  56,  a.  2,  s.  6,  Where  an  wtion  for,  does  jmC  lie. 

Art.  S  coo.  s.  5,  Wager  in  Maryland  on  Ibe  election  of  a  sheriff ; 
pk»  noQyialid  sued  and  recovered,  it  not  Appearing  faoianddM  deft* 
fpseajfoaari  in  the  case  i  alitmrj  if  they  hadiieeii,  5«  Three  oaaes 
in  ifiUeii  ^wagers  are  illegal,  6.  Statutes  ia  South  Cheoliaa,  6. 
MbMf  deposited  on  <one  iUegid,  how  eecovered,  7.         >• 

•WAGEiS  OF  SEAMEN,  <sh.  57^  a.  1,  a.  2,  W^igea  payable 
wtara4M|^  is  not,  that  depending  on  special  oootnot ;  how  saiktfs 
are  entided  when  Uiey  save  from  the  wreck,  12  Wheat.  3ft6  40% ; 
2  Marsh.  619.  The  same  principle,  the  French  comnercial  code, 
a.  261.  Sick  and  wounded  seamen,  362^63.  If  one  leave  the 
ship  without  leave  and  is  wounded  on  land,  he  pays  his  own  charges, 
264.  How  paid  his  wages  if  he  die  in  the  voyage ;  several  rules, 
a.  265* 

Art.  1  con.  s.  19,  Pothier  on  Maritime  Contracts,  edition,  1821, 
part  3  ;  valuable  rules  extracted,  under  nine  heads. 

Art.  2,  s.  5,  Court  enforces  the  three  months'  wages  reqaired  by 
the  act  of  congress;  cases,  15.  Cases  of  sickness,  many  points 
decided,  7. 

Art.  -5  con.  s.  18,  Passengers  in  ships,  two  to  five  tons.;  masters, 
haw  liable  for  goods  seat  by  freighters  or  not,  19.  Consignee  is  not 
ohlifC^/to.seU  at  a  great  loss,  19. 

WAIVER,  ch.  194,  a.  4.  s.  13,  When  a  deft,  waives  or  not 
fiMTiQer  exceptions.     See  Practice. 

WAR  puis  an  end  to  contracts  between  citiaens  of  nations  at  war, 
eh.'l,  a.  7,  s.  1. 

WASTE,  cb.  78,  a.  1  con.  s.  9,  The  writ  of  estrepement  is  dis- 
used. (  action  of  waste  lias  given  place  to  a  biUiin  equity,  d^^c. ;  io^- 
junction  to  stay  waste,  10.  In  Virginia,  waste  is  not  on  the  same 
ground iit  ia  in  England,  ii«  General  pundjiles  growing  out  of 
^■Mge^  12.1.  .   »  - 
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Art.  3,  8.  9,  Waste  in  fixture*  i  cases ;  rule  is  rigid  in  favor  of 
the  heir,  9.     The  tenant^s  interest,  10. 

Art.  4  con.  s.  7,  The  reversioner  has  case  against  a  strangelr  for 
cutting  trees  on  the  land,  though  allowed  by  tenant  for  life  $  cases,  7. 
Case  lies  for  an  injury  to  the  pit's,  reversionary  luterest  in  landi  in 
cutting  down  trees,  8.     And  trover  for  the  wood  carried  away,  8* 

Art.  7  con..  What  is  waste  or  not  in  coal  mines,  case  of  an  in- 
junction, &c. ;  decided  on  English  authorities. 

Art.  10,  s.  2,  Tenant  must  repair  waste,  though  by  the  act  of  God* 

Art.  14  con.  s.  10,  Manner  of  computing  the  amount  of  w«ste  ; 
cases,  10. 

Art.  15  con.  s.  17,  An  injunction  may  be  granted  on  the  a[q>iica- 
tion  of  a  mesne  remainderman  for  Ufe;  cases,  17.  The  court  will 
enjoin  the  mortgagor  in  possession  from  committing  waste,  17.  What 
he  may  do,  17.     He  has  not  an  injunction  against  his  vendee,  17. 

Art.  16  con.  The  principle  to  leave  as  good  as  found,  recognised. 

Art.  17,  8.  1,  Injunction  to  prevent  waste  is  not  continued  where 
the  pit's,  title  is  denied;  no  injunction  if  the  waste  be  small,  1. 
Trustees,  to  preserve  contingent  remainders,  may  have  an  injunclion 
to  stay  waste,  1. 

Art.  18.  Tenant  in  dower  does  not,  for  waste,  forfeit  treiUe  dim- 
ages  ;  the  subject  examined. 

WAY  GOING  CROP,  ch.  26,  a.  2,  s.  11.  Tenant  in  Penn- 
sylvania has  it. 

WAYS,  ch.  79,  a.  1  con.  s.  4.  No  deduction  of  a  way  in  Mas- 
sachusetts ;  no  right  of  way  or  landing,  though  used  thirtyfive 
years,  &c.  4 ;  being  no  claim  of  right,  4.  How  a  grant  of  way  is 
construed,  5.  Several  points,  5.  To  be  brought  from  ch.  78,  a.  1, 
s.  12,  and  to  be  s.  6.  Harlow  v.  Humiston,  6.  General  principlea 
growing  out  of  usage  ;  roads  by  usage  for  twenty  years  need  not  be 
four  rods  wide,  6.  Land  may  be  within  the  way  fence  and  be  not 
way,  6.  If  A  place  an  obstruction  in  the  way,  he  is  riot  liable  on- 
less  the  person  injured  use  ordinary  diligence  to  avoid  it,  6.  Other 
points,  6. 

Art.  2,  s.  1.  Committee  must  all  act ;  court  has  power  to  sub- 
ject the  petitioner  to  pay  the  expense  of  location,  1.  May  ben 
condition  of  the  grant,  1.  Other  points,  1.  What  is  recording  a 
town  way,  2.  The  selectmen  have  no  power  to  lay  out  a  landing 
place,  2.  Nor  a  town  way  between  high  and  low  water  mark,  2.  Other 
points,  2.  Principles  of  a  statute  way,  9  ;  cases.  What  is  a  pubifas 
highway,  10.  Cases,  10.  Consent  of  the  owners  of  the  land,  11; 
The  rights  of  the  adjoining  owners  when  a  river  is  merely  cnEfiatle 
of  being  navigable  is  adfilum^  12.  The  English  rule,  12.  Deci- 
sion of  commissioners,  when  final,  13.  Proceedings;  to  a  mania" 
tmu  long  and  special  proceedings,  14.     Gases,  15, 16,  17. 

Art.  if  s.  L2.     PobKc  has  no  right  to  feed  tfie  high«Miy-;:  »  maf' 
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it  wmt  my  Jtnd,  I  sell  it,  boundiuo  hotb  sides  by  the  way,  the  kod 
under  it  does  not  pass,  12.  How  sixty  /««»  proves  time  imnie- 
morialy  18.  Way  claimed  by  preacripUon ;  special  way  most  be 
coofioed  within  limits,  18. 

Art.  4,  s.  8.    Way  of  necessity. 

Art.  6,  8.  6.  Ph.  injured  by  logs  in  the  road  has  no  actioo  for 
damages,  unless  he  use  ordinary  care  to  a?oid  them  ;  though  it  may 
bo  indictod,  6.  Towns,  how  liable,  6.  Ways  flowed,  6«  Travel 
ler  must  exercise  common  care  and  prudence,  6.  Who  may  object 
to  the  way,  6. 

Art.  9,  s.  3.     Borderers  injured. 

Art.  10,  s.  1.  A  navigable  inlet  from  the  sea  is  public  property  ; 
read  laid  over  it  is  void,  1.  Law  of  the  road  applies  to  the  streets  in 
Boilon,  1.  Travelling  path,  what,  1.  How  the  surveyor  must  re- 
pair, 7.  His  power,  be.  14.  The  way  in  itself  must  be  necessary, 
17. 

Art.  11,  s.  9.  How  a  bridge  must  be  repaired,  built  by  individu- 
ab^and  used  by  the  public  ;  trespass  for  destrojring  part  of  the  pit's, 
woodta  bridge,  ]5. 

Nosances,  &c.  in  ways,  indicted.     See  Nusances,  ch.  208. 

WEAK  MINDS.     See  Imposition  on. 

WHALING  BUSINESS,  custom  in,  ch.  26,  a.  2,  s.  16 ;  two 


WILLS,  ch.  90,  Q.  12,  Witnesses  to,  s.  1 ;  cases,  2.  3,  cases. 
6,  added.     29  to  41,  Various  cases. 

WITNESSES,  ch.  80  to  ch.  99,  &m;.     See  the  several  heads. 

Ch.  98,  s.  5.  One  is  n  witness  who  believes  in  the  being  of  a 
God,  and  that  he  will  punish  falsehood  in  this  life  ;  cases  contra  ; 
sundry  cases  on  these  grounds ;  and  9.  9,  fits  of  derangement, 
where  no  objection  ;  a  debtor  a  ^witness  he  paid  the  pit's,  attorney. 
22,  one  a  witness  to  prove  his  deed  lost ;  pit.  having  proved  the 
deft,  broke  open  his  trunk  is  a  witness  of  necessity  to  prove  the  ar- 
ticles in  it.  Added  38  to  43.  38,  how  one  may  be  impeached. 
39,  he  is  to  judge  of  the  tendency  of  a  question  ;  when  he  can  be 
compelled  to  answer  or  not.  40,  one's  testimony  previously  taken 
down,  when  to  be  used  or  not.  41,  a  father  is  a  competent  witness 
to  prove  his  gift  to  a  child.  42,  case  of  a  slave.  43,  grantor,  &c. 
where  a  witness ;  cases. 

WOUNDING,  ch.  20,  a.  5,  s.  17.  A  is  sued  or  indicted  for 
wounding  B,  A  cannot  justify  in  defence  of  hi?  close,  but  may  re- 
sist, Ssc. 

WRITS,  ch.  176,  a.  9.  Endorsement  of,  s.  3  con.  Writ  of 
error  need  not  be  endorsed ;  nor  judicial  writs ;  a  praehein  ami 
must  endorse  ;  remedy  is  scire  facias  against  the  attorney  endorsing 
the  writ,  7.  Want  of  endorsement,  how  objected  to,  12.  In  New 
Hampehire  the  scire facioi  is  local ;  must  be  sued  within  one  year  ; 
cases,  12. 
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Ch.  175,  a.  10.  Return  of  writs ;  amended  by  the  officer  from 
his  minutes  after  out  of  office,  5. 

WRIT  OF  RIGHT,  ch.  228,  a.  3,  s.  8.  A  title  in  a  third  per- 
son.    14  con.  case  of  a  view. 

Cases  in  America,  a.  4,  a.  1.  This  writ  never  adopted  in  South 
Carolina ;  nor  continual  claim.  8,  title  or  seisin  in  a  peraooi  the 
effect.  Art.  4  con.  s.  20.  Amended.  21,  plea  averring  train  to 
enjoy  an  easement  is  bad.     22,  writs  of  right  in  New  York ;  cases. 

WRITINGS  NOT  SEALED,  ch.  97.  How  evidence,  a.  2, 
8.  2 ;  cases  added. 

Art.  3  con.  s.  17,  a  scroll  is  no  seal ;  cases.  18,  single  bill  an* 
der  $eal  is  not  a  note,  but  a  specialty  ;  cases.  19,  debt  lies  on  a 
promissory  note,  not  under  seal,  against  executors  and  administra- 
tors ;  when  in  the  detinet.  20,  how  a  sisaled  promise  to  pay  a  debt 
merges  or  not ;  a  simple  contract ;  cases.  21,  a  writing,  though  not 
sealed  cannot  be  contradicted,  varied,  8cc. 
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APPENDIX 
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TO 


DANE'S  GENERAL  ABRIDGMfiNT 


OF 


AMERICAN  LAW,  &c. 


PKEFACE. 

In  this  Appendix  the  powers  and  duties  of  the  General  and  State  Gor<> 
ernmeuts  in  relation  to  each  otl^er,  are  extensively  examined.  This  exam-^ 
ination  is  principally,  occasioned  by  important  measures  proposed,  and  bj 
speeches  and  writings,  of  high  order,  published  since  the  9th  and  last  Vol'' 
ume  was  printed. 

These  powers  and  duties  have  been,  briefly,  noticed,  in  several  parts  of  this 
Abridgment;  especially,  in  Chapters  143  and  1&7 — and  in  its  Sections  13— 
22,  in  Art.  20,  Chap.  187,  Vol.  9th,  are  largely  extended,  in  order  to  bring, 
Into  view,  many  facts  and  records,  for  coni^idcration ;  lately  made  very  im-* 
portant,  by  attempts  to  make,  even  a  State  Legislature  Supreme  Judge  and 
nullificr  of  acts  of  Congress. 

'I'hc  Table  of  Contents,  and  a  copious  Index,  disclose  at  once,  the  broad 
grounds,  in  part  now  here  taken.  It  is  believed,  that  on  tliorough  exaroina*' 
tion,  it  will  be  found  that  scarcely  any  important  part  of  our  complex  sys- 
tem is  more  imperfectly  understood  than  the  origin  and  extent  of  the  powers 
and  duties  in  question.  That  the  general  government  was  frst  instituted 
Bv  the  people,  in  their  original  sovereign  capacity,  on  revolutianary  princi* 
pies.  That  this  government,  being  in  full  operation,  on  those  principles, 
did  July  4, 1776,  lay  the  first  foundation  of  State  rights,  by  the  Declaration 
of  Independence,  and  that,  afterwards ^i\ic  State  governments  (except  one) 
came  into  existence  in  the  acknowledged  subordination  to  this  General  Gov- 
ernment. 

It  is  a  settled  principle,  when  a  people  remain  the  same,  as  did  our  Ame- 
rican people,  on  and  after  July  4,  177G,  changes  in  their  forms  of  govern^ 
ment,  may  be  made,  and  not  affect  the  source  of  their  national  power,  sove^ 
reignty,  rights,  duties  or  allegiance.  In  this  Appendix  many  records 
and  authorities  are  cited,  which  support  those  positions,  and  prove  this  Na- 
tional priority  and  constitutional  superiority.  Records  and  authorities, 
which,  it  is  l>elieved,  have  never  been  properly  examined  in  any  work. 

Hitherto,  for  forty  years,  the  General  Government  has  levied  impost  duties 
and  other  taxes,  evidently  for  two  purposes — one  to  raise  the  necessary  re- 
▼enue,  the  other  so  to  raise  it,  as  to  encourage  various  branches  of  domes«- 

1 


;\i^'T5^ 


10  ktti  purpoMs,  endi  or  (jbjocti  eombinod,  vhieh  noj  not  oxiM, 

*"  "^Ir  demand  of  high  dntiea,  and  Uxm  oi  rawwoi,  ohiint  in  >  |Bod 

lae.    It-isftwwpoiBt,  thuiie»dnotiiow,lwoaBddBrad — How 

in  be  in^MMed,  •parclylo  aseoongi  wok  bnnehea  of  is- 

_  itojr  ihkU  not  bo  raqaired  at  yevimJt,  it  %  ffool  qooMioii 

thou  MB  be  ftirij'  eoaaidorod.    At  ID  rauh  ond  eoaob,  I 

obMrra,  they  in  in  k  w«j  not  long  to  be  «  aabjeeC  of  DMcb 

4o  mttay  etetea,  ud  WTerd  great  ones,  ve  n  feet  snd  exton* 

ftheiDiaUtWroknhfeiils,  Ad  eeel;  nkkikig  Hfc  iotand  in- 

lU  own  expenae,  that  toon  a  majoritj  of  the  Btates  nonet  n^ 

'  to  expending  federal  money  to  rapport  tbem  except 

*---''  *  '  *}d  end  deemed  to  M 


■  eXpenM. 

It  is  the  SlaU  nuOiTirJNf  doctrine,  and  Slate  s^oMifn,  vbieb  at  preaant, 
almoct  exclusively,  OMnand  the  aerioiu  attention  of  every  friend  of  Ibe 
noinn  and  of  this  nation.  Not  that  Iheae  are  groondi  (rf*  moeh  finr  inlfaeB- 
Btlna — but  the  danger  to  be  leered  ii'in  onr  vielentpaitiei ;  and,  cepedal- 
{r.  when  tlie  deep  ttetiemal  intereiU  of  the  Eait,  of  the  Sooth,  or  of  On 
Wo*l,  are,  in  beat,  and  paMioD,  made  to  operaU  on  high  portf  pcinoiplai. 
It  wcmi,  generaMy,  to  be  admitted,  CSongroM  baa  eome  poorer  to  nid  aeae 
nieh  brandic!  and  inipro*eineata ;  but  mm*  wuuk  power  ia  n  (|iMntion  teo 
great  and  dilGcuh  for  me  to  enter  npon.  Perhapa  nenr  to  be  dwewaed,  to 
advantaiga,  hut  whan  an  aol  of  C<Higre«  propeaed,  aball  make  dioevMmi 
proper  in  the  cnac  in  band.  Hanj  oaeationi,  great  and  diffienit,  pow  onl 
of  our  Bjrstcni,  wiaelf  onitiog  law  ana  ei*il  liberty — and  we  moat  waigo  i^ 
or  meet  thnm  uitli  labour, eaodour  and  patience. 

I  merely  mi-iiiiciii  another  rabjeet  of  the  hightt  iDtportanee,  not  to  dfaeantlL 
but  Ibr  abler  mca  to  examine  and  look  to  coDaeqaeaeei.  Hot  /uaturdiy  X 
■aw  it  piihlii-lv  proposed,  in  South  Carolina,  to  separate  from  the  nnioi^^ 
make  CbarleBion  a  free  port,  or  lay  impost  duties  firfl  or  tan  per  canl  culj  ; 
aa  measures  promising  fair  to  double  her  population  and  wealth  in  ten  yeara. 
As  if  the  other  states,  will  quietly  permit  a  small  stale  to  asorp  JwuUe^ 
power,  to  decide  acts  of  Congress  are  unconslitutinnat,  to  declare  tben 
voldud  to  separate,  and  so  to  regulate  her  impost  duties  as  to  destroy  the  orIt 
rereDue  ajstem  of  the  other  states^  X^cir  people  readily  acqoieace  itCul 
this  to  gratify  men,  intending  to  double  their  population  and  weehh  in  fen 
years,  to  the  ruin  of  other  states — If  South  Carolina  can  do  io,  any  other 
state  can  do  so.  I  should  not  mention  a  case  so  pernicious  and  anItkeW  to 
be  stiRered  did  not  two  principles  arowed  eren  by  the  more  inodetKto  Col. 
Drayton  lead  to  it~I  mean  the  right  to  separate  and  holding  the 
by  nujoritiei  a  more  truism. 
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RtiCENTLT  the  Dcbatos  on  Foot's  resolution  in  the  Federal  Sect.  1 
Senate,  and  JolTcrson's  Writings  have  appeared,  embracing  the  v-^^v-^i** 
novel  and  important  doctrine,  which  teaches,  that  a  state  legisla*  Gonoral 
ture,  or  a  state  convention,  can  finally  decide  on,  and  nullify,  View. 
acts  of  Congress ;  and  that  state  sovereignty  is  not  subject  to 
judicial  cognizance — a  doctrine  yet  but  imperfectly  understood, 
and  interesting  to  all.  Therefore,  we  see,  in  these  Debates  and 
Writings,  many  different  opinions,  which  require  close  examina- 
tion. Now  is  a  fit  period  to  fix  the  common  arbiter ;  the  judicial 
tribunal  of  the  nation.  Evidently,  much  the  largest  number  Q^nJjJJ^ 
agree  it  is  the  Judiciary — of  this  no  better  proof  can  be  expected, 
than  is  seen  in  these  Debates  and  Writings.  In  the  East,  the 
Judiciary,  Stale  and  Federal,  is,  invariably,  considered  the  pro- 
{>er  tribunal,  finally,  to  interpret  the  constitutions  dnd  laws,  with 
a  few  exceptions,  made  in  the  constitutions.  If  in  the  Feder^ 
Constitution  there  is  yet  too  much  room  for  wide  construction, 
and  for  bare  majorities  to  oppress  minorities,  in  some  few  special 
cases,  the  fault  is  in  the  Constitution,  not  in  the  Judiciary,  which  j^mond- 
fairly  construes  it  as  it  is.  Prior  to  the  year  1794,  a  number  of  ments. 
men,  in  the  dificrent  states,  including  the  author,  wrote  largely 
in  favor  of  the  amendments  adopted  (foreseeing  they  must  be 
subsequent)  and  of  others  against  constructive  power,  such  as 
oppressive  laws,  and  state  suability ;  of  course,  their  main  objetet 
Was,  to  shew  wliat  the  Constitution  ought  to  be.  Since,  most  of 
their  amendments  have  been  made ;  also,  several  of  them  have 
often  been  in  a  situation  to  construe  the  Constitution,  of  course 
to  show  what  it  is.  Though  their  arguments  and  opinions  in 
tho  two  cases,  may  ap(>ear  dilTerent,  their  course  nftay  be  per- 
fectly consistent.  Some  may  think  otherwise,  who  da  not 
properly  notice  this  distinction.  Some  seem  often  to  contem- 
plate only  what  they  think  a  law  or  constitution  ought  to  be,  and  so 
do  not  inquire  what  it  is ;  of  course,  they  differ  from  those  who 
only  inquire  what  its  meaning  is.  This  difference  often  exists 
between  the  judge  and  the  legislator— one,  almost  intuitively, 
inquires  what  the  law  is,  the  other  what  it  ought  to  be ;  hence 
their  course  of  thinking  is  very  different. 

Many  of  the  loose  constructions  of  the  constitution,  may  be  JoiTorion. 
traced  to  Jefferson's  writings,  since  the  year  1775.  Though 
eminent  in  many  things,  he  never  was  an  accurate,  experienced 
lawyer;  he  practised,  and  read  law  too  little  to  be  one ;  yet,  in 
the  recent  debates,  even  able  democratic  senators  made  him  their 
Plato,  avowedly ;  as  many,  even  of  high  order,  do.  Hence,  ^1*^® 
the  propriety  and  necessity  of  examining  his  plans  and  writings, 
largely  and  carefully.  His  draft  of  tlie  Declaration  of]  Inde- 
pendence was  little  morn  than  putting  the  ideis  of  others  into  an 
elegant  form.  In  revising  the  laws  of  Virginia,  he  was  only  one 
of  a  Committc'e,  hence,  what  part  was  his,  we  do  not  know.     In 


Skct.  1.  April,  1784,  he  reported  in  Congress  a  plan  of  GorcrDinent  fi^r 
v^^v^^  the  North-western  Territory,  ao  very  imperfect^  that  it  could  not 
Ordinance,  bo  mended  to  answer  any  purpose,  nor  could  materials  in  it  be 
found  to  form  a  thirteenth  pari  of  the  ordinance  of  July  13, 
1787;  (Noto  A.)  as  may  be  seen  in  the  Journals,  on  a  strict 
comparison  of  tho  two.  He  often  mentions  tho  Territory,  but 
never  tho  Qovcrnment  of  it ;  his  friends  will  account  for  this. 

He,  unnaturally,  changed  his  political  notions,  and  grew 
more  democratic  as  ho  increased  in  years.  When  forty  years 
old  he  was  quite  aristocratic  ;  one  proof  of  which,  is,  his  Senate 
founded  on  wealthy  next  on  virtue  and  talent.  Ho  then  could 
not  think,  as  ho  did,  late  in  life  that  13  parts  in  14  of  the  higher 
orders  in  society  are  rogues ;  first  stealing  frgm  the  people  their 
confidence,  then  their  rights.  See  his  Letters,  which  also  show 
most  of  his  correspondents  were  of  these  orders,  many  of  whom 
he  placed  high  in  oificc,  civil  and  military,  as  the  public/rccords 
prove.  Could  they  all  be  of  the  fourteenth  honest  part  7  and 
make  his  supporters  the  great  majority  of  the  Nation  he  boasts 
of!  Platonism,  perhaps,  can  explain  all  this.  When  about  50 
years  old,  ho  claimed  for  the  Judiciary  too  much  power ;  as  a  part 
also  in  legislation,  as  is  the  case  in  New  York  ;  then,  too,  he  was 
generally  correct  in  his  politics.  One  proof  of  this,  is,  that  be,  afier 
oscillating,  decidedly  approved,  and  preferred,  the  Massachu- 
setts' course  in  adopting  the  Constitution,  and  rocommcndiog 
certain  subsequent  amendments ;  the  truo  course  of  the  middle 
party,  which  the  writers  above  alluded  to,  adopted.  So  his 
thinking  with  La  Fayette  and  the  soundest  statesmen,  in  France, 
proved  him  so  iar  correct. 
Jodge  Aflcr   ho  returned  from   France,  his  notions  became  very 

itowio.  democratic,  going,  as  to  stale  rights,  far  beyond  Judge  Roane, 
the  great  Virginia  advocate  of  these  rights  ;  as  cue  proof,  fcc 
his  letter  to  the  Judge,  dated  Sept.  0,  IS  19.  Jcllcrson  is  tho 
only  man  found,  proposing  to  have  tlie  Federal  Judges 
appointed  only  for  4  or  G  years,  by  tho  President  and  Senate  ; 
^•"7-  (see  his  letter  to  Barry,  July  2d,  1822  ;)  thus  making  them  so 

often  entirely  dependent  on  him  and  Congress.  But,  Oct.  1st, 
1792,  Vol.  4th.  p.  471,  ho  thought  the  executive,  (Washington, 
President,)  had  swallowed  up  the  legislative  branch.  At  another 
time,  1822,  (Monroe,  President,)  Mr  JefTcrson  proposed,  that  ihc 
executive  should  have  added  to  its  all  swallowing  power,  the  Judg- 
es, at  his  control  every  4  or  5  years,  with  the  Senate's  consent. 

Generally  whoever  will  carefully  read  all  Jefferson's  wri- 
tings, published  since  1774,  will  see  the  causes,  which  carried 
him  to  this  extreme,  late  in  life,  and  such  a  reader  will  corfe  to 
these  conclusions — 

Iflt.  That  Mr  Jefferson  was  a  general  reader  and  an  elegant 
writer,  eminent  in  his  knowledge  of  mankind,  and  skilful  in 
managing  them  to  his  purpose  ; — touching  on  many  arts  and 
sciences  ;  eminent  in  some,  not  requiring  depth  of  thought. 

2d.  That  he  was  correct  in  his  morals,  an  avowed  mate- 
rialist, and  singular  in  his  religion — naturally  benevolent  and  a 
friend  to  peace. 


3d.    When  nearly  00  years  old^  seToral  causes  produced  his  Sect.  1. 
hostility  to  tho  Fodcral  Judiciary;   as,   1st.     The  manner  in  v^rv'-^i/ 
which  tho  Federal  majority  in  Congress,  in  Feb.  1801,  estab- 
lished the  Circuit  Courts.  2d.  TheopinionsofChief  Justice  Mar- 
shall, in  the  cose  of  Marbury  and  Madison,  and  Burr's  trial.  3d. 
His  fixed  aversion  to  him.  4th.  Mr.  Jefferson's  suifering  himself 
to  bo  too  much  under  the  influence  of  the  jealous,  busy,  credu* 
lous,  tale  bearing  part  of  the  Democrats — himself,  too,  credulous, 
by  listening  to  their  loose  and  often  erroneous  information,  and 
party  reports,  of  what  conspicuous  federalists,  male  and  female, 
said  at  dinners,  and  at  other  accidental,  or  social  meetings,  of 
two  or  more,  and  often  when  in  a  passion.     See  his  minutes, 
signed  by  him  in  the  4th  vol.  pp.  444 — 520.     In  these,  and 
other  ways,  by  his  own  credulity  and  party  jealousy,  and  feel- 
ings, he  was  often  misled — therefore  he  believed  the  monarch-  MonAr- 
ists,  in  the  United  States,  were  numerous,  when  Washington  did  chistf. 
not  believe  there  were  ten  worth  attention.     4th  vol.  p.  470.     In  Hamilton 
his  said  minutes,   &c.  he    named  as  monarchists,  Hamilton,  io, 
Knox,  Steuben,  Cabot,  and  7  or  8  others,  not  more. 

It  appears  in  those  minutes,  that  he  was  in  the  practice  of  Hi*  Min- 
noting  at  the  time,  what  was  said,  by  the  President  and  heads  of  "^'' 
departments,  at  their  official  meetings,  often  in  warm  party  de- 
bate— what  was  said,  mainly,  by  a  few,  and  those  deemed  high 
federalists,  to  whom  only  at  times,  ho  ascribes  monarchy,  tory- 
ism,  British  leanings,  and  corrupt  treasury  influence,  hostility 
to  France  and  republicanism.  Had  he  not,  formally,  signed  his 
minutes,  in  each  case,  "  Th.  Jefferson,"  one  would  certainly 
infer,  he  never  meant  thorn  for  the  public.  He,  scores  of  times, 
for  his  party  purposes,  minuted  the  words  of  federalists  that  came 
to  him,  through  two,  three,  or  more  different  persons ;  as  for  in- 
stance, A,  a  federalist,  said  to  B.  a  democrat,  the  Constitution  will 
not  last  ten  years.     B  told  this  to  C,  and  C  told  it  to  Mr.  Jefferson.  ^ 

Oflen,  neither  the  connexion  in  which,  nor  the  occasion  on 
which,  A  spoke  the  words,  appears — yet  they  were  enough  to  prove 
him  a  monarchist  in  Mr  Jefferson's  view ;  in  whose  opinion,  Hamil*  Monar- 
ton  was  tho  monarchical  tory,  English  and  corrupt  treasury  leader.  «!"■*•• 
Yet,  even  against  him,  Mr.  Jefferson's  evidence  amounts  only  to 
this;  that  Hamilton  believed  in  the  necessity  of  treasury  influ- 
ence; that  ho  believed  it  best  to  try  the  Constitution,  which  he 
said  did  better  than  ho  expected ;  but|  in  time,  monarchy  must 
come.     Vol.  4th.  pp.  45t*),  454. 

This  kind  of  talk,  heard  by  Mr  Joflerson,  himself,  or  indi- 
rectly conveyed  to  him,  appears  to  have  made  him  believe  that  a 
numerous  sect  was  plotting  and  fast  driving  the  Government  into 
consolidation  and  corrupt  monarchy ;  and  that,  when  the  feder- 
alists became  tho  minority  in  the  legislative  and  executive 
branches,  their  object  was  to  secure  their  power  in  the  Judiciary 
in  concn-t  with  the  Judges.  His  fears  spread  among  the  people, 
many  of  them  took  tho  alarm,  and  this  alarm  has  ever  been  kept 
up,  even  since  a  majority  of  the  Judges  have  been  appointed  by 
democratic  Presidents. 
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'.  1.  8<1.  His  few  yean'  practice  and  inconsiderable  law  reading, 
and  bis  Platonic  inind,  made  bim  a  loose  interpreted  of  tbe  Con- 
atitution  and  laws.  Ho  was  so  opposed  to  the  decisiona  of  the 
Supreme  Court,  that  he  called  them  **  usurpations,"  and  "  the 
soppings  and  minings  of  the  Constitution  ;"  and  eeeme  to  bare 
found  but  one  to  exceed  him,  whom  ho  called  "  the  hot-headed 
Georgian."     Vol.  4th,  p.  421. 

4th.  Ho,  in  his  jealousy,  evidently,  thought  that  all  the  clergj 
and  federalists,most  of  the  Judgos  and  monied  men,  were  hw 
enomies,  and  that  the  more  moderate  republicans  were  too  cool  i 
90,  clearly,  the  more  violent,  joalous,  tale-bearing  domocrats, 
watching  his  jealousies  and  prejudices,  most  influenced  him. 

Mr.  Jcflerson  oRcn  boasts  of  a  great  revolution  in  priMciple, 
produced  by  him  and  his  friends  in  17d8 — 1800,  &c.  that  is,  in 
taking  the  government  from  the  ''  corrupt  mercenary"  hands  of 
federalists,  and  placing  it  in  Jefferson,  and  democratic  hands ; 
Troftfury     ^^»  ^^  them,  preserving  it     He,  who  carefully  reads  Jefferson's 
depondsotfl  writings,  will  observe  his  principal  charge  against  them  is,  their 
^nd  eomip-  multiplying  dependents  on  the  ledcral  treasury,  and  of  course, 
^^^^l  taxes.  This  he  ever  called  corruption ;  and  no  doubt  it  is  the  main 

source  of  corruption  in  every  nation  ;  and  of  oppressive  taxation. 
OiBeo  seek-  This  brings  us  to  the  fair  inquiry,  which  great  party  most  mul- 
iag-  tiplied  such  dependents?  If  office,  job,  and  pension  seeking  and 

granting,  proves  treasury  influence,  so  corruption,  where  is  Jef- 
ferson's boasted  purity  ?   One  must  be  blind  indeed,  not  to  see 
that  this  sort  of  corruption  is  now  tenfold  greater  than  it  was 
March  4th,  1801,  when  he  and  his  purty  got  the  GoTornment 
into  their  hands;  and  soon  after,  as  will  be  shewn,  attacked  the 
Judiciary,  and  have  continued  their  attacks  on  it  to  this  time. 
As  to  treasury   dGpcndciits,    so  corrupting,  since  March  4th, 
1801,  some  thousands  of  job  and  oflicc  seekers,  have  been  added,, 
who  disgrace  the  country  l)y  their  struggles  to  remove  from  olTice, 
and  get  in  place  after  such  removals ;  and  contests  have,  mainly, 
appeared  since  March    4tli,  1801 — as  even  States  ha*'e  been 
encouraged  to  hang  on  the  treasury  of  the  nation — a  wise  way 
indeed  to  support  Stale  rights  and  sovereignty  on  pure  principles. 
Ponslona.         Since  March  4th,    ISOl,   about  20,000  military  pensioners 
have  been  made,  solely  on  the  ground  of  charity;    for,  if  on  the 
ground    of  scr-cicr,  tli(3  public  records  shew  that  thousands  of 
them,  by  enormous  bounties,  and  otherwise,  were  extravagantly 
paid  when  tlicy  served  ;    that  other  thousands  of  them  were 
scarcely  paid   any    thing.      Their  pensions,  probably,   will,  in 
time,  amount  to  25  millions  of  dollars.     Clearly,  if  services  were 
intended,  the  proper  distinctions  would  have  been  made,  as  they 
might  have  been,  by  turning  to  those  records;  and  thousands  of 
three  years'  soldiers,  each  of  whom  extorted  a  bounty  of    more 
than  four  hundred  and  twenty  silver  dollars,  never  would  have 
been  put  upon  a  footing  with  thousands  who  served   as   long, 
almost  without  pay  or  bounties.     Where,  too,  was  the  justice  in 
commencing  such   uncrpccicd  charities,  35  years  after  the  war 
endod,  wlicn  many  of  the  ngod  and  infirm  had  died  in  poverty, 
unpaid  and  unpiticd'^    I  do  know  that  the  military  services  in 


tho  oggregafe  wero  paid  nearly  at  promiseil,  but  in  ways  to  rery   6pxt.  1. 

unequal  as  should  have  been  corroctctl,  in  a  manner  Congrefl9  ^^ y — -^ 

had  power  to  do,  and  those  so  extravagantly  paid  should*  havo 
been  left  to  the  care  of  the  respective  States,  to  whose  care  alone 
our  system  leaves  all  who  need  public  support.  TheSates  best  know 
how  to  afford  it  with  economy,  and  in  a  manner  least  to  hurt  hon- 
orable feelings.  These  things  are  now  mentioned  also  for  a  spe- 
cial reason  ;  those  who  read  American  histories  and  speeches  may 
well  think  the  American  people  in  the  Revolution,  in  the  most 
niggardly  manner,  nearly  starved  those  who  served  in  the  armies. 
This  was  not  the  case,  the  people  at  home  did  their  duty  amply, 
the  wrong  was  not  theirs,  but  in  those  monstrous  inequalities. 

It  is  now  time  that  the  truth  should  be  better  known,  and  the  peo-  po^^pi^  ^^. 
pie  no  longer  suffer  unremitted  reproach.     The  soldiers'  loss  on  fepded. 
their  paper  promises,  which  were  sold  for  mere  nothing(vcry  large- 
ly, however  to  military  men,)  was  not  the  people's  fault,  but  owing 
Co  the  two  grand  defects  in  the  confederation ; — 1st.    Its  operating 
on  StcUes,  not  on  individuiUs  ; — ^2d.     Its  requiring  a  unanimous 
concurrence  of  all  the  States  to  grant  impost  duties ;  for  almost 
all  the  States  seasonably  granted  those  duties.      Therefore,  tho 
federalists,  who  commenced  their  efforts  early  in  1781,  in  buihl- 
ing  up  the  Union  on  pure  federal  and  republican  principles,  as 
will  be  explained,  engaged  in  the  best  cause,  in  which  men  ever 
engaged ;  and,  if  a  very  few  of  them  had  tory  notions,  (as  no  doubt  Fodcral 
some  few  had,)  it  is  certain,  that  nearly  all  who  remained  whigs  cause, 
in  tho  war,  do  remain  pure,  republican  federalists,  in  tho  true 
sense  that  formed,  adopted,  and  amended  the  Constitution. 

God  grant,  that  compensation  to  soldiers,  so  extremely  unequal, 
and  a  precedent  so  dangerous,  in  a  republic  may  never  bo  re- 
pealed, but  be  it  honestly  fulfilled  now  it  is  adopted. 

This  pension  plan  gives  each  one  of  thousands  of  common 
soldiers,  the  value  of  500  specie  dollars,  at  least,  for  each  years* 
service  whilst  the  industrious,  prudent  soldier  supports  himself, 
jand  often  also  pays  pension  taxes.  Boasts  of  purity,  economy, 
and  no  treasury  influence,  further  call  for  notice  of  these  things. 
In  fact,  before  March  4,  1801,  there  was  little  said  or  thought 
about  State  rights,  judicial  usurpation,  roads  and  canals,  high 
tariffs,  long  embargoes,  &c.,  which  since  have  so  disturbed  tho 
nation,  and  threatened  the  Union.  Again,  has  our  Judiciary,, 
State  or  federal,  ever  multiplied  treasury,  or  any  dependents? 
Is  it  not  perfectly  clear  that  in  the  Roman,  and  in  every  other 
Government,  corrupted,  the  Judiciary  has  been  the  very  last 
corrupted  or  corrupting?  Then,  arc  not  tho  supporters  of" tho 
Judiciary  the  purest  republicans  ? 

Indeed,  how  can  Judges,  Statcor  federal,  act  cortuptly  or  Jndiclarr 
usurp  power — their  proceedings  SSall  public^  Juries,  in  general,  now  public, 
participating  in  them,  arc  under  tho  eye  of  opposing  counsel,  and  ^*^*^"^^® 
m  cases  of  State  rights,  usually,  counsel  opposed  in  politics — not 
only  their  decisions,  but  their  proceedings  at  large,  are  soon  re- 
ported and  published,  by  public  reporters — Very  different  js  the 
law  of  the  executive — all  examinations  and  divisions  are  m  pri- 
vate, by  the  President,  and  by  advisers  existing  at  his  will.    Nq 
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Sj:rT. -Q.   Jiiri'.'S    inl^^rp'i^^in?,     nppoinfod    iTi»i     inTr*>ii'"-? !    ^t  ^afc 
^    -^  -  l:iv/n — !{■»  n'i:K».-iu  '  cimim.-i  1   t»   wp.ich    ?i::  !  T  •   »  irr'-c  •-r- few  >' 

j'.n  i  in  ii  r:i.»;i»:i .  cr  -  kih't  f»  j''!Mi*'li  nil — J,*'::  _•:  .!  7'r':<:-«-l:2^.tr 
w.lcii  "l  ,•:[)'!  j,!r:»I:-'l!"(!,  iii'iV  'lUm  <'isr!««  »  rn-.'l:ve-«.  c«f  «Tf«,il 
!i:iv  «-:-.ii,  tli.il  iHiV   iJirnih  eroMii'l^  of    i:n;w:  iclir:!*::.:  vi  rj>, 
1.!-,    '.('  V-i\  Iri!i\  ;  jiitiT:*T'-!ic'*,  or  cif  ;i'i:.3!j'l:;;»int«,  c^H^ji! 
v\'  ivuiiv;  J!-.  JN  iiiiiivi.s  r:n  1  orpjis  -ro  :iol  i'O   ilzscl.'seti  ifr 

h'lvrri  i'.'ii     IliiiiN-f!. 

|iMj,ijIir  n.t       A^  v.TV  oftf.Ti,  «^in«u;  th  ;  f  )i.l  (',  :jrvtl:Tmi->n   v.-r.s  i\)rni€^i.» 

I    t..ii...ii  a-       ^vurtl  r'lVi.ri  I  -.ilv,  i'l  fhih;  -li  i;i«"    In..  !.•  »'ri  n:»'i!io»l  t>   iDdiTid& 

t»''»i»-  •  ,-■' .      ..•:''       1.** .. *. 


•tutL'*^".  in  *-;i''i!iin.T  :*.:i'l  wiitiii-,  o.j.;  vvoulil  iiaiiira!!v  cspect^l 
limJ  it  in  liii;  JJ.itlirn.ti  m  «>!"  In,l.';H'i!.liii^^nTitJ  in  everv  ctd* 
tiJti'Mi  ^ill^'')  fjrirv  (I,  i;i   l'\:.!cr:tt  Ainorit!^^H|uw  surprised  061 


III'  he,  oil  r.\;jii!ii'.:!!i  m,  l«  t';:i:l  it  \<  \\'\  irrllBR  wctrlaration; 
in  tli<!  Coii-uiiit-'Hi  of  ill ;  rnit»;<l  S.'tr.trs  ;  nor  in  iJiJ  of  thesltt 
coii-iiiuiioii?,  i:  »\v  cxi-iiu  : — \\\\\\  liiis  wonl,  >r/'«'re?4'B/v, •*• 
:i[»pli'«l,  w.iH  ill   ;i  siil»')rilin;;t"  s<:i:<»,  lirst  ii^eJ  in  iho  arlicfcsd 
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II         »  —  »  — ^    —  — ..^-  .-.-_—. — 

r,oiili»il»;rati'»n,  <'ntf;rt<l  on  iIkj  Journals  of  Conirrcss.   Xot.  Id 
1777;  so,  llr;iHk>t  ni:L(!ji  pMblic  :  llint  froin-llicso  articled  it  v 
ill  thi!  Vf-ir  17"»n,  ;nlrj|)tM!,  iti  a  aifhonlim.'tr  ponso,  into  the  Ca 
Miliitioii  of  iMaKsicius'^iMts — and  from  that,  in  1792,  was  copiei 
into  tliu  Cv>n:titut!on  of  N<*w  llain])!:-liirc.     This  is  the  lasttiae 
\v(;  fi,nl  it  fm<l\fi>l}itntiV*i  uscl.     'I'his  tftnn,  naturally  found  io 
way  into  tliosu  artirl'js,  ami  as  naturally  cca^^od  nnd  passed  ani 
with  tlicni,  to  all  r(»n.<////i7/<*7»f;/ j>iir]Hjs<;s ;  ihonirh  it.*?  popular  V 
lia.'^  hriMi  rv'T  incrc:i  inir   t(»  this  day.     Tho5o  matters  will  be 
fiirllur  con^id':r«.'d  in  i!ij«  sii1>.s(  ijUi^iil  j)'.!.^?s;   in  wliich  it  w'iX  1* 
an  o!)j<?»*f,    to  slir)\v,  that  tin;  ti-rni.-*,  y/v/r.'/,-/!  .<f(fits,  state  scrtr^ 
tf.'jnfi,<f  rlatc   liiii.ir*,  ri'^/ils  of  stutc:\  iVc.   were    unlv  jtnpular. 
tu)i  roii:iiltit(''unaI  (  \;»r''.ssion.'* ;  ^rowii   into   \cvy  ]>opuJar  aseii 
party  tinn'.'< ;  cypt  rially,  in  tlu;  c«ntcsts  lunwocn  tho  more  zeal- 
tuis  :-rij);»f>rl4Tsof  t'l!'  (ifniTal  (iovvrniiKMit,  and  {]u*  n)ore  zoaloQi 
^njU'oriri'j  nftlM;  St:;l«'  (iovcrnnients.      I  shall  also  show,  that, to 
MijijKirt  tl;r    trn:!   ludar.ro   nnd   (fin'tUhrium   briwoon    them,  w« 
I'Mi.t    bo  lyivirnf  1   l»y  o'lr  true  j.rinr'iidcHi  and  o>fi>7/Vf//ioii<r/ !•• 
^innni'iit.'!,  and   not  l»y  the  popnlar  lanjpmge  uf  parties,  and  tht 
loo.^c  :»'ti-)n^  c.f  >'.i]!(".riri:d  !hink<T>:. 
^       I(  will  in*  scj'n  i:i  t!i"  f  .1!  >\vii".r  pn^rcs,  that  wc all  toooflcn  nsd  the 
\\t»:«l  \\:  \vTi'},  :;'ii  ()ll:\'r  ri»nv<;!ii-»;*  \\i«rds,  in  a  |>opuJar,  inaccih 
r:'.t".{  .-I  :i.s-,  a  .'^.'i^'.'  imI  ;'.'.ithi;ri/.''d  by  tin)  constitutions  and  laws 
Tilt'  n::;l:i   («!»y'rr  I-:,  1  •  :.<ccrtain  tliM  trnn    constitniion.'i!  rank  aX 
uiir  iM:!i\iJu:il   :-'in -s   i  i  oni--p-.!i!i«:al  systi-ni — how  fiir    ih'^y  are 
b.>n:id  tnj:ct!i(r   n:i.!  t  «»n'' head,  ili'.' (joni.'ra!  <io*. (.■rnyn^'iit,   anJ 
h  -w  frir  tlu-y  a:\'  .xnhor.liniili'  to  thai  tJovcrnrnent,  uriJ  rach  cnn- 

tlolLl'il  •  by   tlu'  fl'-rT. 

„.^'* '    '-  In  i»r.I<r,  r;.;;.  rtiv.  t'^  arcTtiiin  this  rank,  thi:*  linking  t.^-c'rh«»r. 

..,•  x\y  I  .,    -■»'•  ''■■I'  t-^l*  Mi;nrji!'»:i.  ur  n^ii:  t  :r«)  back  as  far  a*  January,  I  ,i4, . 
I. Ill  win  n  i!m'  Thnt^a.'i  iSr.^.Urs  i  \i5t''d  ii'M.^//'.:/'*'nfi//i/.  in  iho  ci*kfdi-| 


l-'t|UllillII 

iini. 


n 

lion  of  13  Iln'lUh  Colunua,  yot  dcfacto^  the  pccpk  of  tliom  ex-    Sect.  0. 

erciscd  original,  sovoreigu  power  in  their  iiitititiuioiv'  in  1771, of  -_^^-^^- 

tlio  ConlincnUl  Conj^ross ;  iinil,  c£pccialiy,  in  June,  177i>,  then 

vcsling,  in  it,  llic  prcut  national   jiowcrs  that  will  be  du^ciibed ; 

scarcely  any  of  wiiich  were  resumed.      The  rcsnlt  will  show, 

that,  on  rtculutionanj  princi- 'Iol-,  llie  General  Government  was, 

by  the  sovn'il^ni  fiif.<  of  tl/is  prrj  !t ,  firi't  created  Jr  7iovf\  and  dr. 

facto  instituted,  and,   by  the  .same  acts,  llic    people  vestcid  in  it 

very  extensive  powers,  which  havt-  evirr  reniained  in  it,  modified 

ttDci  defined    by  the   articles  of  cciiRderatiu^,  and  e:d:irr:r(;vl  and 

arranged  anew  by  the  Conbtitiition  of  th^l'nitod  t^lateii — "id.   ><^ 

that  the  State Govcrnmc:nt3,  and  States,  iv.ifnr  and  indtpcndi nt 

Stales^  wcn^,  July  -1th,  1770,  created  by  the  General   (jovein- 

meiit,  empowered  to  do  it  by  th^  [»eojile,  aclin;^  on  revulutionary 

priiiciple.s,  and   in  their  o;-/.i,'/7/r.'/,  .<»/ri7Y /':.'>»  cdpinify  ;  and  that 

all  the  State  Governments,  r/s  sndt^  have  b<*en  instituted  durini^ 

tlio  existence  of  the  (leneral  (jovernment,  and  in  subordination 

to  it,  and  two  thir(kf[[ktJhcm  .since  tiie  Constitutionof  the  United 

States  was  vrdai.i^lffnil  c>t'ihiUhtd  by  all  the  people  thereof,  in 

that  sovereign  capacity.     Thc^-.!  ^Udr.  G(»viTnments  have  been, 

by  the  people  of  each  t^tate,  in^tiiuted  under,  and  expressly,  or  . 

impliedly,  in  subordiiuition  to  i!ie  Cien;-r:il  (lovernment,  which  is  ( 

expressly  rcco;;nised  by  ail,  to  l.t;  sui*r«ine  law  :  and  as  the  power 

of  tho  whole,   ir?,  in  the  niiiure  of  thin;^s,  sii^nrior   to  the  power 

of  a  part,  othvr  lliini^s  I.fin;^  espial,  llie  power  of  a  State,  a  j)art, 

ia  inferior  to  the  jiowcr  of  all   the   i*"tali:s.     A:=.<.rtijii.s  that  each 

of  the  ii-t    r»iati;s  is  ci»mjdt.'ti.'iy  aui'trcliin  that  Y'^,  as  .<(inrn'/^n  as 

Russia  or  France,  «jf  course  as  s:»vt.i"i;;n  as  all  the  {>tatcs,  and 

that  this  sovereignly  i:;  above;  judicial  cognizance,  merit  special 

attention. 

ThouL^h  the  words,  .-•v.Trf /":•//  r.i:]  .-./ro'cii-r.'^f,  are  crrlainly  too 
convenient,  in  ^spoakinrr  and  wririii,^,  to  Lm  ciisurcd ;  yet  it  i.s 
clear,  that,  in  tlio  strin  and  a;*.ourulo  u.o  of  words,  they  cannot 
bo  properly  n.sed,  as  a  pajt  ofotjr  r.rsZ/V/.'t  /'"o/  lan£jua;T(»j  in  a 
constitutional  sense  ;  and  tliis  dicuiiiction  is  (jenerally  to  bo  re- 
garded. 

Aa  the  words,  commicl ,  fkdn'clivr^  rf;;;.;7f;. /",  and  rojisoUdtifivn,     S'ect. 3. 

hare  lonij  and  often  been  applii.ul,  !»y  all  parties,  to  the  constitu-  f>»rsyKteui 

tion  of  the  United    }*?t:il«s,  and,  ffir  forfv  y«:ars,  one  jrreat  ]>arty  *"'  ^  ""^'*'l. 
•  ••  .,'  J  r  fT>  t       J   (lilt*  find  StU 

has  viewed  it  u.s  fijcdiirnlicv  m.^i^jaf  am<ui'f  tiie  States,  and  the  ,r,,^f,ris. 
Other  great  party  not  as  such  a  comj)arl,  but,  in  the  mair.,  na-  " 
tional  and  popular,  it  may  be  well,  in  tli.^  oiit.-et,  to  s-tatv.»  wliati-j 
meant  by  these  terms.  A  rr:i.'u/:d'i'!rl  government  has  been, 
ond  nifiy  be  define.!,  to  be,  oiio  **  fuimdi  :1  on  the  consent,  expre.'-scd 
or  implied,  of  the  peoph.;  of  the  7//*.:/;?  /VefA*//,  and  v/hich  Oj)erates, 
in  all  its  departments,  diiectly  upon  the  per.jdr,''  (u  'mdictduah^ 
and  not  in  their  po/ih'nd  state  capaciiy.  i.-ifuTtMit  i.-*.  "  the  con- 
solidation of  the  Union,"  t'.ientioncd  by  the  Convention,  in  its 
circular  address.  Tiiis  only  meant  lo>ireriiiii<Mi  th(!  I'nion.  A 
federatirc  government  h;is  been,  and  may  be  described  to  be  one, 
which  *'  is  composed  of  several  independent  states,  bound  to- 
lifethcr  for  specific  national  pur[)oscs,  and  relying,  for  the  support 


Sbct.  1.    and  efficiency  of  its  opcrationp,  on  it?  action  on  such  states,  in 
v^r^^-^h^  tlioir  political  capacity,  and   not  upon  their  citizen?  individu- 
ally"— that  is,  a  govcrnrnont  complrtvly  federal  ^nd  federative, 
founded  wholly  on  a   fedoratiro  comj»ac(,  acts  and  operates,  en- 
tirely throuirh  tlic  medium  of  the  authorities  of  such  states,  and 
one   compUtdif  consolidated  never  so  acts  and  operates,  but  en- 
tirely on  the  citizens  or  subjects,  indioiduady  and  directly.     Pro- 
bably, therefore,  no  federal  republic  ever  existed   complctclj 
federative,  or  completely  consolidated.     If  the  Constitution  of 
lli<^  United   Stated  >'as  not  created  by  compact,  then  it  was  or- 
dained and  established,  as  a  statute  or  ordinance  is,  by  the  Ame- 
rican people,  *'  as  one  ])Cop]o  or  nation,"  and  may  wcl]  be  called 
a  popular  fforcrnment ;  because,  wholly  created  by  an  act  of  the 
people  in  tlieir  original  sovereign  capacity.     Though  the  General 
Government  be  so  ordaiiie<l,  by  one  people^  still    in  one  sense  it 
may  be  fcdcral,,Rs  it  may  act  through  States,  and  on   States, 
partially  sovereign,  and  not  on  individuals,  directly,   in  cases 
more  or  less  numerous,  as  tlic  people  mh.'liafc  placed  more  or 
less  iK>wcr  in  their  General  Government,  nM  to  operate  more  or 
less  directly  upon  individual  persons.     Hence,  it  is  obvious,  ia 
our  system,  those  words,  compact,  confederacy,   confederatiofi, 
federative  compact,  consolidation,  popular,  national,  state  rights, 
state  sovereignty,  federal  sovereignty,  6lc.  must  be  used  whh  some 
ji  litnitntions,  expressed  or  understood.     We  find  that  Congress,  as 
•^  early  as  Sept.  19th  and  27lli,  1774,  acted  directly  on  individuals, 
IndividuaU  ^^^  several  cases,so  on  the  principk^s  of  consolidation  ;  as,  in  advis- 
acted  on  in  ing  the  merchants  of  all  the  United  Colonies,  not  to  import  British 
'^^-  Goods  ;  also,  in  resolving  that  no  goods  should  be  imported,  (by 

individuals)  ader  a  time  named,  and  that  those  imported  should 
not  bo  used  or  sold.     Soon  after,  Congress  resolves  so  operated 
X  on  indicldNaL  in   other  cases.      It  is  material  to  bear  in  mmd 
/  that  extensive  powers  were  exercised   by  Congress,  on  popiJar 
principles,  before  state  powers,  in   fact,  existed.      We  find  no 
state  iK>wer,  in   fact,  nor  any  evidence  of  a  federative  compact, 
—    among  the  Colonie5,  even    by  Congress,  using  its  authority  as  a 
Powor  fiFBt  medium  of  action  until  May,  1775.     Until  April,  1775,  most  of 
irrosB   "       ^^^^  Colony  legislatures  continued  and  acted  under  the  colony 
,  charters.     Before  July  Ith,  177(5,  Congress  levied  land   forces, 
'  commenced   a   navy,  and  conducted  all  the  operations  of  the 
war — erected  a  post-oflicc  department — emitted  bills  of  credit, 
asserted  tlic  rii^hts  of  the  people,  as  one  people^  to  take  their  sta- 
tion as   one   ruttion,  not   stations  as  several  JVafions,  to  which 
they  were  entitled.  After  Congress  met  in  May,  1775,  it  exercised 
mixed  j>owers,  a  small  part  on'4^olonirs,  and  then  on  StateSy  and 
nearly  tiic  whole  on  individuals,  as  their  Journals  will  show. 
Sect.  i.        ^^"^  object  in  this  incpiiry  is,  to  examine  some  extraordinary 
opinions  expressed  in  tlie  Senate  of  the  United  States  in  Janu* 
ary,  February,  and  Macgh,  18;30,  and  in  Jefferson's  Writing?. 
Mr.  JclFcrson,  in  his  letter  to  Edmund  Randolph,  dated  Ao- 
Colony   ""  fjust  18th,  1700,  charged  tfao  Juiliciaiy  with  audacious,  barefaced 
called  a  nft-  assumption,  in  holding  thatihe  rornmon  law  is    "in  force,  and 
tion.mipro-  cognizable  as  an  existing  law,"  in  the  federal  courts,  without  the 
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tdoption  of  CongreflSy  and  io  infinitelj  beyond  tbeir  power  to,  Sser.  4. 
adopt/'  the  extent  of  which  assumption  he  totally  misQnderstood 
as  be  does  the  principles  oil  which  those  Courts  use  the  commoa 
law.     He  says,  "  before  the  Revolution,  the  Nation  of  Virginia 
had,  by  the  organs  they  then  thought  proper  to  constitute,  et- 
tabiished  a  system  of  laws" — of  common  law   and  chancery. 
"  When,  by  the  Declaration  of  Independence,  they  chose  to 
abolish  their  former  organs  of  declaring  their  will,  the  acts  of 
will  already  formally  and   constitutionally  declared,  remained 
untouched.      For  the  Nation  was  not  dissolved,  was  not  annihi- 
lated ;    its  will,  therefore,  remained  in  full  vigor ;    and  on  tba 
establishing  the  new  organs,  first,  of  a  Convention,  and  after* 
wards  a  more  complicated  legislature,  the  old  acts  of  national 
will  continued  in  force,  until  the   Nation  should,  by  its  new 
organs,  declar^  its  will  changed.     The  common  law,  therefore, 
which  was  not  in  force  when  we  landed  here,  nor  till  we  had 
formed  ourselves  into  a  Nation,  and  had  manifested  by  the  organ 
we  constituted,  that  the  common  law  was  to  be  our  law,  contin«- 
ued  to  be  our  law,  because  the  Nation  continued  in  being,  and 
because,  though  it  changed  the  organs  for  future  declarations  of 
its  will,  yet  it  did  not  change  its  former  declarations,  that  the 
common  law  was  its  law.    Apply  these  principles  to  the  present 
case.      Before  the  Revolution  there  existed  no  such  Nation  a« 
the  United  States ;    they  then  first  associated  as  a  Nation,  but 
for  special  purposes  only.      They  had  all  their  laws  to  make  as 
Virginia  had  on  her  first  settlement  as  a  Nation ;    but  they  did 
not,   proceed  as  Virginia  had  done,  to    adopt  a  whole    ays-^ 
tem  of  laws  ready  made  to  their  hand.     As  their  association  as  • 
nation   was  only  for  special   purposes,  to  wit,  for   the  manage- 
ment  of  their  concerns  with  one  another,  and  with  foreign  na- 
tions, and  the   States  composing  the  association  chose  to  give  it 
power  for  those  purposes,  and  no  other,  they  could  not  adopt  any 
general   system,   because  it  would   have  embraced  objects  on 
which   this  association  had  no  right  to  form,  or  declare  its  will. 
It  was  not  the  organ  for  declaring  the  national  will  in  these 
cases.     In  the  cases  confided  to  them,  they  were  free  to  declare 
the  will  of  the  nation,  to  be  the  law,  but  till  it  was  declared,  there 
coald  be  no  law  ;  so  that  the  common  law  did  not  become  ipso 
focto  law  on  the  new  association.    It  could  only  become  so^  by 
positive  adoption,  and  so  far  as  they  were  authorised  to  adopt.*' 
On  this  long  and  obscure  clause,  the  following  remarks  (among 
others)  may  be  made. 

1st.  Mr.  Jefferson  is  correct  in  holding,  that  a  people  may 
change  their  form  of  government,  yet  retain  their  laws  and  their  i 
delegated  power,  legislative,  executive,  or  judicial,  undiminished ;  . 
but,  by  express  words  in  the  new  form  they  may  increase  or  di- 
minish it.  This  principle  I  shall  apply  to  the  General  Government, 
in  the  three  forms  in  which  it  has  existed. — 1  st.  The  Revolution' 
ory,  commencing  in  1774,  and  ending  March  Isl,  1781,  when  the 
Articles  of  Confederation  were  finally  ratified.  2d.  Under  these 
vticles  of  Confederation.  3d.  Under  the  Constitution.  But  to 
ehenge  the  form,  and  retain  their  laws  and  power  delegated,  there 
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SftCT.  4.    miiBi  bt  no  cliangt  of  the  soaice  of  that  powftr,  and  not  a  toUf 

k »  ■  ^  chauge  of  allegiance,  as  there  was  in  oar  RefoluUcOy  from  tb^ 

Ring  of  Great  Britain  lo  the  government  in  America. 

2d.     lie,  evidently,  is  in  an  error,  in  consider ing,  as  he  does, 
Virginia  a  complete  nation,  in  her  colonial  condition  ;  ker  Pint 
$oU  law  maker ;  for  he  does  not  notice,  in  any  manner^  her  da* 
pendence    on,  or  connexion  with,   the     British    GoTernment. 
Whereas  she  tvas  so  dependent  and  connected,  that  her  citizena 
owed  allegiance  to  the  king,  and  had  but  one  oflhree  branches 
of  legislation,  and  that  one  was  in  their  representatives  ;  so  that 
tliey  alone  could  not  enact  any  law,  and  they  had  no  executive  or 
judicial  power  independent  of  her  British  condition  and  con- 
nexion,    i  shall  pursue  the  subject  of  colonial  limitations  farther^ 
when  I  shall  come  to  the  consideration  of  Senator  Rowan^s  opin- 
ion, that  Delaware  is  as  sovereign  as  Russia.     I  will  here  ooij 
add,  that  Jefferson's  exalted  idea  of  colonial  and  state  sovereignly 
I  01*  power   led  him,  in  drafting  the  Declaration  of  Independence, 
often  to  use  the  word  States  so  improperly,  that  Cougreaa  struck 
it  out  in  each  case,  and  declared  these  United  Colonies  are,  and 
of  right,  ought  to  be,  free  and  independent  States.     Further,  if 
the  Colony  of  Virginia  was  a  nation,  the  thirteen  colonies  were 
tkirtein  nations,  and  now  according  to  this  doctrine  we  have  twenty 
Common      fouy  nations,  and  the  Union  as  the  twenty  fifth, 
•ntiity^''  3d.     As  to  the  common  law,  ho  clearly  thinks  the   federal 

B99  7  courts  assumed  it  at  large.  The  case  however  is  not  ao.  Thej 
Crmnch  32,  ptactised  on  the  principles  of  the  common  law,  on  twogrounds,  ina 
?wh  limited  manner ;  first,  on  the  34th  section  of  the  judiciary  act  of 

ttl;  &c  ^^P^'  ''^'^^^  ^"^^t  ^^"<^^  provides—''  that  the  laws  of  the  several 
states,"  except,  &c.  "  shall  be  regarded  as  rules  of  decision,  m 
trials  at  common  law,  in  the  courts  of  the  United  States,  in  casea 

where  they  apply."     These  state  laws  include  the  common  law, 
as  it  exists  in  each  state.     The  federal  courts  can  use  it  as  far 
as  it  applies  to  federal  cases  under  this  section.     Second.     When 
this  common   law  so  applies,  the   federal  courts  can    use  it,  in 
some    few    federal    cases  of  necessity,  on  the  same    principles 
those  courts  adopt  the  whole  system  ofei^uity  from  scores  of  Kxtg* 
lish  and  American   reports,  not  acts  of  Congress;  for  there  are 
none  on  the  subject.     If  he  had  been  a  better  lawyer  he   would 
not  have  charged  the  courts  with  audacious,   barefaced  assump- 
tions.    We  observe  another  error,  Virginia  made  no  Declaration 
Indcpend-     of  Independence,   so  did  not,  ihcrehif,  abolish   former  organs, 
ont  States    Congress  declared,  and  made  the   13  Colonics,  free   and    inde- 
niade  by       pendent  States,  including  Virginia ;  and  absolved  her  from  ber 
Congress,  ^jiggiance  to  the  British  crown.     There  was  no  act  in  Virginia 
^to  dissolve  this  allegiance  ;  but  Congress  dissolved  it. 

It  is  understood  that  neither  Congress  nor  the  Federal  Judi* 
Common  ciary  ever  thought  of  «adopting  the  common  law  generally,  but 
Lsw.  only  as  applicable  to  federal  cases,  of  necessity  and    usefulness^ 

and  mostly  on  the  above  section,  on  tlie  very  principles  upon 
which  the  state  courts  adopt  the  common  law,  without  statute  en- 
actments, as  necessary  and  proper  in  cases  within  their  jurisdic- 
tion.    Next,  American  statutes^  state  and  federal,  are  enacted. 
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«ndour  constitQtioiM  arc  ordained,  with  refereocc  more  or  less    Sbct.  4. 
to  the  common  law;  for   instance,  the  jury  trial,  without  such  v^^n^^^^ 
reference,  would  have  no  meaning  in  our  statutes,  or  Constitu- 
tion.    Our  Bills  of  rights  are  but  an  epitome  of  parts  of  the  com* 
mon  law,  of  little  value,  if  we  refer  not  at  all  to  the  parts  of  the 
common  law,  of  which  all  these  bills  are  an  epitome. 

Mr.  Jefferson  omits  that  important  feature  in  the  Constitution,  Indiridutlt 
whereby  the  laws  and  treaties  made  under  it,  operate  on  Individ-  **^^'**  **"* 
tfa/5,  not  through  the  medium  of  state  governments,  which   make 
it  so  far  not  rampacf,  but  one  entire  government ,  ordained  by  the 
whole  American  people,  as  one  people ^  popular  and  ronsulidated, 
though  in  other  respects  it  may  bo  compact  in  a  small  degree. 

I  have  said  above,  that  a  people  may  change  their  form  of  gov-  AIlegi»nce. 
«rnment,  and  retain  their  laws,  6lc.  but,  to  do  this,  there  must  hex- 
no  change  of  the  source  of  iTower,  and  not  a  total  change  of  alle- 
giance.    For  instance,  when  the  people  of  Pennsylvania  changed 
their  form  of  government,  in  1790,  each  form,  the  old  which  was 
abolished,  and  the  new  which  was  adopted,  was  from  the  same 
source  of  power;  that  is,  the  same  people,  or  in  Jefferson's  lan- 
guage, the  same  nation.     He  gives  us,  in  his  usual  loose  way,  no 
facts  on  which  he  rests  a  ])osition.     To  form  a  correct  opinion  in 
our   revolutionary  case,  we  must  precisely  ascertain  and  state 
many  facts,  to  find  the  effects  of  the  changes  in  our  Colonies  and 
States  ;  as  for  instance,  Virginia,  from  the  year  1773  to  1790. 
This   I   shall   endeavour  to  do,  in  these  pages.     It  is  enough  to 
say,  at  present,  we  can  find  an  important  chasm,  which  he  never     Skct.  6. 
notices;  that  the  power  to  make  laws,  and  change  the  formvof  wa"§r»tiB- 

?:overnment,  or,  in  his  style,  *'  the  organs  of  declaring  their  will,"  itituted, 
the  people's  will,)  did  not  continue  in  the  same  source  in  Vir-  d:o. 
ginia,  Slc,  In  1773,  on  scrutiny,  we  shall  find  this  power,  and 
its  source,  partly  in  the  people  of  Virginia;  partly  in  the  king 
And  parliament.  In  these  different  sources  alone,  actually,  was 
constituted  the  colony  of  Virginia,  together  with  allegiance  due 
to  the  king.  Hence  it  was,  that  Congress,  as  late  as  July  4th, 
1776  thought  best  to  retain  the  word  and  description  "  Colonies.** 
By  referring  to  our  records,  by  which  posterity  will  be  governed, 
it  will  be  found  that  the  thirteen  were  colonics  to  July  4th, 
1776;  then,  in  a  moment,  by  a  vote  in  Congress,  made 
Thirteen  States — So  was  Virginia  made  a  state,  free  and  in-  / 
dependent,  not  by  any  sole  act  of  her  own.  Before  this  she  | 
was  not  a  State,  Mr.  Jefferson's  thinking  her  a  State  before 
July  4th,  1776,  proved  his  inaccuracy,  which,  Congress  correct-' 
ed.  July  4th,  '76,  the  people  of  New  Jersey  made,  and  consti- 
tuted themselves,  a  new  organized  colony,  solely,  on  American 
principles,  and  a  source  of  power,  exclusively,  American.  Sept 
510th,  '77,  the  legislature  substituted  the  word  state  for  the  word 
colony ;  and  July  4th,  '76,  there  was  no  other  colony  so  organ* 
Ized  ;  therefore,  when  Congress,  at  that  date,  named  colonies, 
the  real  British  colonies  were  intended*  Organized  as  long  as 
they  had  been,  some,  as  for  instance  Connecticut  and  Rhode  In- 
land, had  no  more  fn/erna/ power  to  make  laws  than  Virginia,  and^ 
other  royal  coloniet  had.     But  theie  British  Colonies,  as  suck 
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8b«t.  5.    ncvtr  granted  to»  or  Tested  in,  Congress,  a  particle  of  power.  All 
T^^-^^^.j  Che  power  Congress  had  before  July  4th,  1776,  was  derived  Irom 
I  tht  people^  acting  in  a  revolutionary  condition,  in  counties,  and 
I  committees ;  and  representatives  acting  ^committees;  excluding 
I  the  rojal  governors  and   councils,  their  constitutional  fellows  in 
colonial  legislation,  &.c.     If,  before  the  Congress  of  1774  was 
elected,  and  so  formed  and  organized  as  to  receive  permanent 
powers  (as   was   the   case)  there  had  been    Thirteen  Colonies, 
formed  and  organized  to  receive  and  grant  powers,  as  that  in 
New  Jersey  was  July  2d,  '76,  then  that  fiist  Congress  might  have 
received  its  powers  from  the  legislatures  in  the  organized  colo- 
nies, and  which  Mr.  Jefferson  shews  he  would  have  called  Slates. 
He  would  have  been  correct,  if  facts  had  supported    him,  but 
v>C  they  did  not.     Facts  most  clearly  prove  that  Congress  was  the 
I    6rst  American  body,  organized  to  receive,  retain,  exercise,  and 
transmit,  the  powers  of  government.  For,  in  its  Journals  of  1774, 
it  appears  that  the  people  in  12  Colonics,  in  the  months  of  Jane, 
July,  and  August,  of  that  year,  fit  counties,   by  committees,  and 
representatives,  acting  as  committees,  elected  the  members  of  that 
\  Congress,  and  vested  in  it  extensive  powers,  solely  on  American 
principles.  Congress  being  made  thus  theirs/ organized  body  to 
advise  all  the  people,  to  resolve,  and  even  legislate,  is  a  material 
point,  and  subverts  all  Mr.  Jefferson's  fine  notions  of  a  Virginian 
complete,  continued  nation,  from  1()()7  to  this  day.  In  many  of  the 
colonies,  there  were  no  bodies  organized  to  receive,  exercise,  or 
grant  any  powers  of  government,  till  late  in  1775  :  which  was 
months  after  Congress  assumed,  by  comn?on  consent  of  the  people, 
very  extensive  powers,  as  will  be  shown  in  subsequent  pages.    All 
these  extensive  powers  were  granted,  and  admitted,  on  the  princi- 
ples of  conjo/tV/^i/to/i,  and  not  on  compact  among ColQ|iies,  or  States; 
for  in  June,  &c.  1775,  no  Colonies  or  States,  existed,  organized 
on  American  principles,  on  which  to  make  comparts  fe*ltraticc, 
or  any  other.     This  showing  priority  in  the  General  Qoyeixi" 
ment,  is   very  eFi>eutiul,  as  it  proves  that  the  very  commencement 
of  our  independent  system  was  popular,  and   confirnis   the  true 
positions  of  Webster  and  others,  that  the  Constitution    "is  not 
the  creature  of  the  State  Governments" — but  **  the  independent 
offspring  of  the  popular  will."     Tlic  people  commenced  its  insii^ 
tution,  aud  not  the  Colony  or  Stale  Lej^i^latures,  for  none  properly 
existed,  to  begin   to  constitute  it.     The    reader  will  see   in    the 
subsequent  remarks  how  completely  Massachusetts  was  in    the 
rijfiit  in  1780. 

On  the  resolution  moved  by  Mr.  Foot,  I   am  glad  to  find   the 

essence  of  Mr.  Rowan's  opinion  in  two  points,  if  I  understaod 

him. 

dver.  6.         ^^^*     ^'^  8&7S  the  States  have  potrer  of  right,  that  is,  consti' 

Rowad's  o-  tutional  power,  to  control  and  limit  the  General  Government,  in 

pinions  as    all  its  branches,  by  amending  the  Federal  Constitution,  as  pro- 

mtnti*''**"    vided  for  in  the  5th  Article  in  it.     To  this  I  eritirelj    assent. 

Mat*,  sued  This  was  the  very  course  adopted  by  Massachusetts  in  1793,  when 

17y3.  "         ahe  was  sued   by  an  individual.     Her  proper    magistrates,   wHo 

wert  summoned  in  tha  cast,Vefua«d  to  answer  to  the  action  ;  het 
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governor  iinmediatel/  assembled  her  legislature ;  which,  at  once,  Sect.  T. 
adopted  a  regular  course  to  get  the  Constitution  amended.  Thi«  ,^^  -^- 
was  done,  and  tlie  Siipicnie  Court  ol  the  (<nited  States,  as  well  as 
other  courts  of  law,  were  [jruhibited  to  sustain  an  action  brought 
by  an  individual  against  a  State.  Ever  since,  that  court  has  con- 
ducted accordingly.  But  it  seems  the  amendment  process  is  too 
£low  for  Senator  ilayne,  ofS.  Carolina. — Also,  he  observes,  that 
this  process  requires  constitutional  majorities,  and  (hey  may  not 
be  obtained.  Then,  in  his  opinion,  the  very  remedy  the  people 
have  provided  to  amend  and  preserve  the  constitution,  must  be 
neglected,  because  too  slow  for  him,  who,  speaking  for  the 
State  which  he  represents,  says,  **  the  sovereignty  of  the  state 
is  never  to  be  controlled,  construed,  or  decided  on,  but  by  her 
own  feelings  of  honorable  justice  ;"  he  thinks  too,  her  legisla- 
ture can,  '*  by  its  own  sovereign  authority,  annul  an  act  of  the 
General  Government,  which,  it  deems,  plainly  and  palpably  un- 
constitutional, and  each  and  every  state  can  do  the  same."  On 
the  oiher  hand,  Mr.  Webster  holds  that  '*  there  is  no  more  au- 
thority with  them  to  arrest  the  operation  of  Congress,  than  with 
Congress  to  arrest  the  operation  of  their  laws.''  And  it  here 
may  be  asked  when  did  Congress  ever  claim  a  right  to  arrest 
them  ?  But  the  Senator  professed  to  ground  himself  on  the  Vir- 
ginia resolution  of  lT9(^,which  is  in  these  words  ; 

**  That  this  assembly  doth  explicitly  and  peremptorily  declare,  Pjct.  7. 
that  it  views  the  powers  of  the  Federal.  Government,  as  resulting  Virjriuia 
from  the  compact,  to  which  the  States  are  parties,  as  limited  by  Resolvei  of 
the  plain  sense  and  intention  of  the  instrument  constituting  that  '^^* 
compact,and  no  farther  valid  than  they  are  authorized  by  the  grants 
enumerated  in  that  compact ;  and  that,  in  case  of  a  deliberate, 
palpable,  and  dangerous  exercise  of  other  powers,  not  granted 
by  the  said  compart,  the  States,  who  are  parties  thereto,  have 
the  right,  and  are  in  duty  bound,  to  interpose,  for  arresting  the 
progress  of  the  evil,  and  for  niaiutaining,  within  their  respective 
limits,  the  authorities,  rights,  and  liberllos  appertaining  to  them." 
(Answered  by  Massachusetts,  Jan.  ITIO.)  It  is  admitted  the 
States  may  inturjiose.  Massachusetts,  ai»  above,  did  interpose  to 
good  eifect.  So,  she,  and  a  majority,  or  all  the  States  might 
have  interposed  by  remonstrance;  and  if  the  acts  of  the  General 
Government  became  so  very  oppressive,  and  o{)stinateIy  adhered 
\i3f  as  to  justify  a  revulution,  the  people  may  commence  one,  and 
resist  as  we  did  in  1774  and  '75.  The  peo))Ie,  as  already  shown, 
not  their  legislatures,  then  began  the  revolution.  We  admit 
the  people  may,  if  they  choose,  throw  off  any  government, 
when  it  becomes  oppressive  and  intolerable,  and  erect  another. 
If  we  are  to  judge  from  the  actions  of  Virginia  in  1798,  1800, 
1810,and  1821),  and  not  merely  her  word9,she  meant  no  more,than, 
we  admit ;  she  meant  not  state  legislation  enforced  by  arms,  nor  a 
Constitution  interpreted  "by  her  feelings  of  honorable  Justice." 

Not  a  case  is  to  be  found  in  New  England  to  justify,  in  the 
least  degree,  the  S.  Carolina  doctrine.  Even  in  the  oppressive 
case  of  the  embargo,  where  the  laws  were  supposed  clearly 
unconatitutxonaly  the  question,  if  constitutional  or  not,  was  re- 
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8bct.  8.  ferred  to  lh«  Judiciary,  that  decided  they  were,  and  Mtitaehii* 
N^'N^^^  settf  acquiesced. 

We  now  come  to  Mr.  Rowan's  2d  point,  Delaware.     Dela- 
ware, he  says,  is  as  sovereign  as  Russia.  Russia  stands  alone  ;  is^ 
in  no  sense,  a  part  of  any  other  nation,  or  poUiictd  family,  9o  as 
in  the   least   to  be    bound   therein.     She  has  original,  absolute 
Sect.  8.     sovereignty  in  her  people.     She,  too,   has,   in  herself,  dehgated 
HowiflDul-  power,    placed     in  her    emperor,    usually    called      aovereira 
loverei^n     po^er.     This,  on  our  principles,  may  be  modified  or  limited  by 
MM  RuMia  ?   the  people,  as  they  please,  and  by  a  majority  assembled  in  per- 
son, or  by  their  agents,  in  one  place  and  city,  or  in  fifij  provin- 
ccs.     The  last  mode  of  operation  was  lately  seen  in  Virginia. 
Her    freemen,   in   their   respective   counties,     appointed   their 
agents.      They  met  in  Richmond,  and,  by  a  mri/orffy  of  r0<e.% 
not  by  compact,   formed  a  constitutitm ,  not  a  league,   treaty  or 
confederacy,  ^nd  sent  it  to  the  people,  to  be  ratified  or  rejected 
by  a  majority  of  the  voters,  in  their  county  assemblies.     They 
ratify  it.      What  is  this  instrument,  a  constitution  ordatntd  and 
constituted^  or  a  compact  among  one  hundred  counties  ?  Clearij 
one   entire  act,  law,  and  rule  of  condnct,  ordained  and  eonsti' 
tutcd  by  the  Virginia  people,  by  a  majority,  and  this  formed  at 
they  saw  fit. 
^ryiAAAX)  ^      What  was  Delaware  when  a  Colony  ?    Did  she  stand   alone^ 
^f^^iia^Mmf      and  sovereign,  as  Russia  stands  ?    Certainly  not.     She  was  a 
when  a         subordinate  member  of  the  British  and  American,  national,  po- 
co  onj.         litical  family.     Therefore,  when  a  colony,  she  had  no  power  to 
make  war,  or  peace,  or  treaties — to  decide  the  legality  of  a  cap- 
ture made  on  the  ocean^-or  to  act  on  any  matter,   eztemai. 
Neither  had  she  the  power  of  right  to  act,  or  decide,  in  namer- 
ous  other  matters  internal.     In  some  matters,  however,  sjie  was 
sovereign  wlicn  a  colony  ;  clearly  so,  in  the  sense  in  which  the 
supreme  jndtres  in    South  Carolina  liave  said,   that   the  city  o( 
Charleston  is  sovereign  and  in  the  sense  in  which  a  husband  is 
the  sovereign  of  his  wife.     On  the  Fourth  of  July,  1776,  Dela- 
ware was  miide  a  free  and  independent  State.      But   how,  and 
what  sort  of  a  Stale.      These  are  the  true  questions,   and  thej 
are  easily    answered.       The  people,  (that  is  the  voters)   of  the 
thirtrrn  cofonirs^  some  in  one  uay,  and  some  in  another,  in  their 
original  sovereignties,  em[M)\vered   their   agents   in  Congress  la 
declare  ihem,  and  make  them  such   States.      They  did  so  by  a 
large  majority  of  votes,  and  the  elFoct  would  have  been  the  same, 
if  the  declaration  had  been  made  l»y  the  votes  of  seven  colonies 
only,  as  all  agreed  that  the  question  should  be  decided  by  vote. 
Obviously,  there  was  no  compact,  league,  or  treaty,   among  thir- 
teen colonies  to  become  States.     This  Declaration  was  one  entire 
act,  not  divisible,  made   and  established    as  a  statute  is  ;     and 
would  have  been  valid,  if  made  in  the  manner  and  form    a  stat- 
ute is.     In  all  this,  the  people  of  Delaware,  in   their    origincd 
sorereij^n  capacity^  joined  in  federal  union,  and  in  this  manner 
o  the  national  union  comtnenced.       The  other  question  is  essen- 
tial ;  what  kind  of  a  State  was  Delaware  made  on  the  Fourth  of 
July,  1776?  By  this  Declaration  the  people  of  Delaware,  at  th« 
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f«ry  iame  iDstaat,  wero  dirorood^  and  freed  from  tbcir  British  Sbct.  8^ 
subjection  and  connexion,  married  into  the  American  family,  ^^r--^^^^^^ 
and,  by  their  full  consent,  brought  under  federal  subjection  and 
power,  which  was  vested  in  Congress,  and  exercised  to  many 
purposes.     Hence,  there  has  never  been  a  moment  since  they 
were  so  made  a  State,  when  they  had  power  of  right,  to  make 
war,  or  peace,  or  treaties,  or  to  exercise  any  one  of  many  other 
powers,  which  were  properly  vested  in  Congress  and  the  Union. 
The  truth  is,  we  all,  too  often  use  the  word  sovereign  in  a  vague  \ 
way,  as  it  respects  both  the  General  and  State  Governments ;  a 
way  which  has  long  created,  and  kept  up  a  sort  of  federal,  and 
especially  state  delusion. 

Mr.  iCowau's  idea,  that  sovereignty  is  indivisible,  may  be  true 
as  to  original,  supreme  sovereignty  in  a  secluded  people.  This 
is  nothing  to  the  purpose,  as  all  agree  it  can  make  and  unmake, 
control  or  limit,  all  government  at  pleasure,  where  not  self  re- 
strained. But  theory,  experience,  and  indeed  necessity,  amply 
prove,  that  a  people  standing  alone,  as  in  Russia  or  France,  or 
in  a  family  political  connexion,  as  in  our  States,  do  give  and 
distribute,  almost  ad  injinitum  delegated  power  or  what  is  vaguely 
called  sovereignty.  In  our  system,  a  vast  portion  of  it  is  placed 
by  the  people  in  their  origiual^  sovereign  capacity,  in  their  govern- 
ment, which  is  divided  and  placed,  part  in  Congress,  part  in  the 
Executive,  and  part  in  the  Judiciary  ;  and  each  of  these  portions 
k  further  distributed,  exactly  as  is  directed  in  the  Federal  Con-  .v 

stitution.     So  a  vast  portion  of  it  is  placed  in  the  State  Govern- 
ments by  the  people  of  each  State,  and  divided  in  their  original, 
sovereign  capacity,  among  their  state  agents,  as  above,  and  as 
directed  in  their  State  constitution.      We  have  seen  how  the 
Declaration  of  independence  made  a  colony,  a  State,  in  an  in- 
stant^ Though  the  Declaration  was  produced  by  the  people  of  13 
eeipnieSf  acting  first  separately,  then  jointly ;  that  is,  they  acted 
separately  in  appointing  their  agents  to  decide  and  act  for  them   i 
in  Congress,  but  the  agents  to  act  jointly  in  one  room,  so  as  to   ! 
prodttoe  one  joint  entire  act,  whioli  was  the  Declaration.     This    ) 
Declaration  is  no  more  a  compact  than  it  would  have  been,  if 
all  the  people  ot  the  1^  colonies,  by  themselves,  or  by  their 
agents^  had  assembled  in  one  great  hall,  and  made  it  by  one 
vote.     Whether  an  instrument  is  a  compact,  statute,  or  consti-     i 
tution,  depends  on  the  words  and  intention.  Judicial 

Whenever  there  is  a  written  constitution,  and  it  is  law,  and  a  queitioli. 
legislator  or  judge,  or  an  executive  officer  has  done  an  act  he  •  .^ 
has  no  power  to  do,  it  is  meant  the  constitution  does  not  autho-  *  * 

rize  the  act ;  and  whether  it  does,  or  does  not  authorize  the  act 
is  ever  9i  judicial  question  to  be  decided  by  the  judicial  courts, 
unless  otherwise  provided  for.  So  has  ever  been  the  practice. 
The  legislature  makes  law,  is  the  lawgiver  ;  an  officer  executes 
it;  but  the  judge  construes  it.  Almost  every  such  question 
arises  on  delegated  power,  or  scyrereignty ;  such  as  the  power 
exercised  by  Congress,  or  a  State  legislature. 

Thas  far,  I  have  merely  opened  the  examination  into  which 
we  art  drawn  by  lli«  Rowan's  asseriioD,  that  Delaware  is  ai 
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sovereign  as  Russia,  or  New  York  ;  an  error  into  which  thou- 
sands have  fallen.  That  the  legislatare,  State,  and  people  of 
Delaware,  are  as  sovereign  as  those  of  New  York,  may  be  ad- 
mitted at  present ;  for  the  legislature  State  and  people  of  New 
York,  as  tliose  of  Delaware,  ever  have  been  subordinate,  in  fact 
The  true      ^  ^^^  General  Government,  as  will   hereafter  be  shown.     The 

Eroand   ta-  material  question,  is  thi;*,  is  Delaware  as  sovereign  as  Russia? 
•nbyMM-  Jt  will   be  shown  in   future  pages  that  the  strong  ground  vi'as 
^n^"*    taken,  and  the  true  principles  adopted,  by  the  people  of  Massa- 
chusetts, in  their  on'frinal^  sovereign  capacity,  in  the  year  1780, 
in  the  establishing  of  their  State  constitution.      Then   the  con- 
fedciatiun  was  not  ratified,  and  Massachusetts  included  Maine. 
Yet  that  people  in  their  said  capacity,  expressly  declared  at  that 
time,  in  their  bill  of  rights,  that  they  made  their  State  constitution 
in  subordination  to  the  powers  vested,  and  to  be  vested  in  the 
United  States,  in  Congress  assembled.     In  that  year  the  people 
of  Massachusetts  assembled  in  their  respective  town  meetings, 
and,  by  majorities,  elected  their  delegates  or  agents,  to  meet  in 
one  State  convention,  and  form  their  constitution.     The  agents 
met  and  formed  the  constitution  accordingly,  and   reported  it 
to  the  people,  and  they  (the  voters)  again  assembled  in  their  re- 
spective town  meetings,  and  ratified,  that  is,  in  our  style  (adopted 
since  178(5.)  ordained  and    established  it,  as  first,  emphatically, 
expressed  in  the  constitution  of  the  United  States — words  unlike 
those  of  compact,  invariably  used  in  confederacies,  and  used  in 
the  articles  of  confederation. — In  every  part  of  those  articles  the 
appropriate  words  were    used   to  make    a  compact  or   canfod" 
erctcy,  among  thirteen   States.    The  ratifying  vrt'»s  of  thirteen 
legislatures  were  taken   and  counted — the  votes  ascended  no 
higher  than  to  the   dele^ntrd  sovereignty,  or  power,   v^te^  in 
those  legislatures  for  tlieir  ordinary  purposes. — The  higher  votes 
of  the  sovereign   people   were   not  taken   in  any  form. — But  in 
ratifying  the  constitution  of  Massachusetts  (and  those  of  many 
other  States)   the   votes    ascended   above  legislative   delegated 
power.     Those  of  the  soverei^  people,  themselves,  were  taken 
and  counted  man   by  man,   voter  by  voter,  in   choosing  fheir 
agents  to    form  a  constitution  ;   and   the  peaple  themselves  indi^ 
vidually^  gave  the  essential  or  ratifyimr  votes. — So  in  ratifyin'» 
the  constitution  of  tho   United  States  we  trace  the  votes  up  to 
the  people  thnnsclvcs  individually.    In  the  first  article,  4th  section, 
they,  (that  is  the  people  of  Massachusetts)  use  these  words,  to 
wit:     "The  people  of  this  comnionwealih,   have  the  sole  and 
exclusive  right  of  governing  themselves,  as  a  free,  sorereiorn  and 
independent  State  ;    and  do,   and   forever  hereafter,   shall  exer- 
cise and  enjoy  every  power,  jurisdiction,  and  right,  trhtrh  is  not, 
or  mat/  not  hereafter   be^   by   them^   erpres.<hf  d(  legated   to    the 
United  Stales  of  Amorica,  in  ('oufrre?s  assembled.      Here  is  the 
sound  [)rinci|)Ie.     But  as  the  peo[)ie  of  Massjichusetls  oione,  and 
in  their  Sfa/c  capacity,  add  th«  word  sovereign^  not  in  the  Dec- 
laration of  Independence    they  could  not  vary  the  meaning  of 
it,  by  adding  that  word ;    or  make  State  sovereignty  and  inde- 
pendence, different  from  what  independence  ii^  in  that  Declarft- 
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tion.  Thos  the  pcopk  of  Massachatelltf  ejpresMty  acted,  and  Sect.  10. 
even  made  theiir  state  constitution,  and  established  it,  in  subor*  s^^v^^ 
dinatiim  to  the  powers^  vested,  or  to  be  vested,  in  Congress. 
Exactly  so  in  subordination  have  the  people  of  every  colony 
acted,  since  the  continental  Congress  was  hrst  instituted.  In- 
deed conld  they  act  otherwise  ?  after  they  had  first  instituted 
that  Congress,  and  vested  in  it  the  powers  above  described,  by 
an  exercise  of  their  original  sovereignty,  how  could  they  after*^ 
wards  act  in  state  affairs,  but  in  subordination  to  those  national 
powers,  which  were  of  course  superior,  and  had  been  previously 
granted  1  % 

If  it  be  asked   how   it  appears,  that    the  people,  in  their  ^sct.  10.  x^ 
oviginal  sovereignty,  instituted  that  Congress,  the  answer  is,  that  '^^  '^^J* 
Congress  was  created  and  empowered  de  novo  by  the  people,  act**  ^^^  nerer 
ing,  clearly  not  as  British  Colonists.     There  was  but  one  way  withhold 
in  which  they  could  act,  and   create  the  Congress  before  July  from  the 
4ih  1776,— that  was  not  as  British  Colonists,  but  in   assuming  y^^^^^J^JJ^ 
their  original  sovereign  power,  and   exercising  it  on  revolution^  -^  y^^  ^H  ^£ 
ary  principles,  in  counties,  d&c.  as  before  stated.  tben^ 

There  is  another  strong  ground  for  those  to  stand  upon,  who 
hold  that  state  rights  and  powers,  are  subordinate  to  those  of  the 
Union*  Thus  we  see  from  the  commencement  of  the  Revolution, 
on  a  national  scale,  the  people  of  the  Colonies  and  States,  have 
conducted  their  respective  state  concerns,  even  made  their  state 
constitutions  in  the  acknowledged  subordination  to  the  delegated 
sovereignty  of  the  General  Government,  vested  first  in  Congress, 
then  in  Congress,  the  President,  and  Judiciary  of  the  United 
States.  So  far  as  the  people,  in  their  original  sovereign  capac- 
ity,  vested  powers  in  the  Union,  they  bound  that  sovereignty ;  i 
and  must  necessarily  act  accordingly  in  all  other  cases.  AH 
the  people  of  the  States  established  the  Constitution  of  the  Unit" 
ed  States  in  this  capacity,  and  among  other  articles  the  fiflh 
which  binds  them  to  amend  it  in  the  manner  prescribed  in  that 
article.  Hence^  so  far  this  sovereignty  is  bound ^  for  they  can 
exercise  it,  in  no  other  way  iik  amending  or  altering  it.  The 
original  sovereignty  can  be  bound  by  the  grants  of  power,  or  by 
stipulations,  as  each  i;idividual  binds,  what  Chief  Justice  Jay 
eaUed,  his  true  sovereignty,  and  Judge  Wilson  called  his  origi-  . 
nal  sovereignty,  when  ho  joins  in  society  under  regular  govern-  ' 
ment.  However  original  sovereignty  in  the  people  may  be  en-  ; 
tire,  they  can  grant  delegated  sovereignty  in  numerous  divisions  ' 
and  forms,  as  may  be  seen  presently.  The  people  bind  their 
original  sovereignty  in  specified  cases,  by  stipulating  not  to  exer<^ 
cise  it  in  those  cases,  for  a  time  or  forever.  It  is  obvious,  as  , 
things  were  conducted,  the  people  of  the  13  Colonies  exercised  j 
their  original  sovereignty  do  facto  when  they  created  the  General  I 
Government,  before  July  4th  1776.  It  is  clear  the  people  of  anyi 
one  SicUe  alone,  never  can  take,  or  withdraw  power  from  the  Un- 1 
ion  which  was  granted  to  it  by  all,  as  the  p^ple  o(  all  the  states ' 
can  do  rightfully  in  a  justifiable  revolution,  or  as  tlie  people  can 
do,  in  the  manner  their  Constitution  prescribes,  for  instance  in 
the  said  fiflh  article  relating  to  amendments.    The  people  of  all 
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Sect.  11.  the  States,  or  the  constitutional  majorities  can  transfer  power 
from  one  or  more  states  to  the  General  Government,  even  against 
the  consent  of  a  constitutional  minority — as  where  a  Stale  op- 
poses, or  even  six  Stales  oppose  eighteen  States,  and  constitu- 
tional majorities  in  Congress,  and  states  can,  on  the  5th  Article, 
transfer  power  from  the  one  or  six  States  to  the  Union,  or  take 
back  power. 

So  the  Confederation  limited  state  power  of  every  kind,  as  far 
as  power  was  transferred  by  it  to  the  General  Government,  leav- 
ing state  powers  limited.     Thus  before,   and  under  even  the  old 
Confederation,  power  of  every  kind,  left  in  a  State   to  be  legally 
exercised  by  the  people,  in  their  state  condition,  was  very  much 
limited  ;  so  that  no  Stale,  or  the  people  of  it,  were  fully  sovereign 
or  independent,  as  they  would    have    been,  if  ihey,  alone,  and 
wholly  disconnected,  had  achieved  their  freedom  and  indepeml- 
ence,  and  preserved  it   separate,  and  g^lely  to  themselves.     But 
the  Confederation  transferred  only  delc^ateA  power  from   Stale 
legislatures  to  Congress.      The  sovereign  power  of  the  people 
was  not  exercised  by  them,  as  a  people^  in  the  case.     In  this,  the 
confederation    esseulially  diifered   from  the  Constitution,  as  in 
establishing  this  constitution,  the  people  of  the  United  States  cx' 
eicised  their  original  sovereign  power. 

We  now  come  down  to  the  Constitution  of  the  United  Slates. 
In  1787,  Congress  consenting,  the  Slate  Legislatures  of  twelve 
^  States,  appointed  delegates,  or  agents,  to  meet  in  convention. — 
Siaics  its*  They  met,  and  formed  the  Constitution  of  the  United  States,  as 
hiftory.&c.  a  committee,  or  any  other  competent  persons,  might  have  done, 
for  it  received  its  validity  and  binding  strength  solely  irom  the 
A  ratification  of  it  by  the  people,  or  in  its  own  language,  by  iheir 
ordaining  and  establishing  it,  by  the  exercise  of  their  original 
sovereignty,  in  its  full  strength,  in  a  form  and  manner,  all  under- 
stood and  assented  to.  In  virtue  of  this  sovereignty,  they  elect- 
ed in  their  several  coimties  and  towns,  their  delegates  or  a£reot5, 
and  authorized  them  to  act  for  them.  The  agents  asscmbied  in 
their  respective  state  convention;?,  which  were  appointed  in  the 
manner  advised  and  agreed  to ;  fud  the  people,  by  them  thus  ex- 
pressed themselves,  "  Wc  the.  people  of  the  United  Stalts"  **  do 
ordain  and  establish  this  constitution,"  &c.  and  as  soon  as  it  was 
ordained  and  established,  it  became  binding,  and  still  binds  every 
stale  that  so  joined  in  tiie  ratification  of  it,  according  to  the 
terms  and  expressions  contained  in  it.  It  is,  I  conceive,  imma- 
terial whether  those  who  made  it  so  binding  and  obligatory  on  all, 
were  assembled  in  one  room,  or  in  thirteen,  or  whether  they 
established  it  by  one  major  vote,  or  by  thirteen  major  vole^. 
The  people  who  did  ordain  the  constitution  of  Massachusetts  in 
the  year  17S0,  were  assembled  in  several  hundreds  of  rooms, 
halls,  or  town  houses,  and  ratified  it  by  as  many  major  votes.  So 
has  been  the  course,  in  substance,  in  forming  constitutions  gen- 
erally. Yet  the  instrument  when  established  is  a  constitution^ 
or  thing  constituted,  not  a  compact  or  confederation  and  it  ever 
remains  a  binding  contract. 

This  Constitution  is   our   third    national    government,  insti- 
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luted    by   identically^  the   same   pcoplo,  by   which  tlia  other    S 
two,     the    revolutionary   and  the  confederate,   were,   so    that  >^ 
all    three   have  been  derived  from    the    very   same    source  of 
power  to  form  governments,  and   to  enact  laws,  and  so  defacto 
and  constitutionally,  there  has  been  the  same  allegiance.     To  all 
which  Mr.  Joflerson's  principles  applies;  that  is  the  forms  of  the 
government  may  be  changed  and  not  change  the  lairs  and  power 
of  government — his  principle  was  correct ;  but  facts  totally  failed 
to  support  him  in  the  case  he  put  as  has  been  above  shown. 
Therefore,  the  laws  and  treaties  made,  and  thj  powers  acquired 
by   the  general  government,  by  and  under   the  first  and  second 
forms,   remain   under  the  third   form,  so  far  as  they  have    not 
been   withdrawn  by  the  whole  i>eople.    As  ii  is,  perfectly,  clear  a 
part  cannot  withdraw  power  the  whole  granted. 

When  the  Colonies  in  1774 — 5  as  parts  of  the  British  n^itionj/f 
and  subject  to  the  British  Government,  acted  as  a  people  in  in-^ 
slituting  Congress,  and   vested    in  it,   by  common   consent,  full  "J 
powers  to  make  war  and  peace,  and  treaties,  to  create  and  com-  J 
mand  armies  and  navies  ;  to  make  prizes,  and  condemn  them  ;  G 
to  borrow  monies  and  is8ue  bills  of  credit,  and  pledge  the  faith  ™ 
and  resources  of  the  nation,  to  pay  and  redeem  ;  in  fact,  to  man-  *^^ 
ago  all  national  concerns,  and    between  colonies  and  States  to  *^ 
manage  many  internal  concerns,  as  in  acting  in  numerous  cases 
on  individuals,  in  colonies,  states,  counties,  towns,  and  parishes, 
on  the  authority  of  the  people,  as  ono  who  "  engaged   in  one 
common  cause,"  in  the  nature  of  the  case,  there  arose  a  sacred 
obligation  on    all,  to  stand  together.     No  one  colony,  state,  or 
party,  had  any   right  whatever,  to  dissolve  the  obligation.     In 
this  state  of  things,  in  an  arduous  war,  waged  to  effect  a  common 
purpose,  this  Congress,  duly  authorized,  on   the  Fourth  of  July 
177G,  by  one  entire  act,  declared,  "that  these  United  Colonies,    ^ 
are,  and,  of  right,  ought  to  be,  free  and  independent  Slates,  ami  A 
that  they  are  absolved  from  all  allegiance  to  the  British  Crown."     , 
It  is  to  be  observed,  that  this  entire  act  alone,  made  the  several 
states  (ree  and  independent,  not  their  own  separate  acts  ;  that 
tliis  act  alone,  discharged  tiie  Colonies  "  from  all  allegiunce  to 
the  British  Crown  ;"    and  that  the  word  sovereign  is  not  in  this  , 
Declaration  of  Indepcdence  ;  and   in  but  two  of  the  24  State  I 
constitutions,  and  in  the  Articles  of  Confederation.     This  colo-  I 
nial  allegiance  was  continued  legally  on  Amtrican  princi[)les,  to 
Jtdy  4th,  177G,  and  is  so  viewed   in   that  Declaration,  and  on 
British  principles,  to  the  peace  of  17S3.     By  this  entire  act,  the 
colonics,  in  a   moment,  were  caused  to  pass  from  their  British, 
into  their  purely  American   condition.     After   Sept.  5th,  1774, 
the  people  submitted  to,  and  supported  Congress,  to  all  the  pur- 
poses, the  existing  exigencies  required,  and  were  assuuied  by  that 
national  organized  body.     The  Colonies,  as  such,  could  not  ex- 
orcise,   and    individual    states    never   did  exercise,  for    a   mo-  . 
ment,    the    national,    and    other    powers,    which    the  people  ( 
vested    early    in    Congress  ;    they    never  existed    a    second,  i 
but  in  a  limited  condition  ;  therefore,   never,  for  an  instant,  did 
they,  or  could  they,  as  colonies  or  states,  make  peace,  or  war,  or 
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It  is  very  clear  that  the  gvtieral  government  had  less  power  Sbct.  14/^ 
under  these  articles  of  confederation,  than  it  had  under  the  prior  v^rv^^ 
rev0lution€try  system — under  that  no  vote  of  nine  states  was  re* 
<piired — it  is  clear  that  the  source  of  power,  the  people,  in  fed*  I 
eral  America,  and  the  {>rinciples  of  Allegiance  have  been  the  1 
same  from  1774  to  the   present  time  as  to  the  union,  and  from 
July  4th,  '70  as  to  the  states,  except  that  the  addition  of  Louisiana 
and  Florida   has  made  some  ditference — However   both  have 
been  added  since  t^ere  has  been  any  change  in  the  iorms  of  the 
General  Government — all  the  three  forms  the  revolutionary, con-  i 
federate,  and  the   constitutional   took  place  while  the  source  of/ 
power,  the  people,  &c.  remained  the  same.  Hence  on  the  princi- 
ple before  stated,  the  forms  of  the  General  Government  could 
be  changed,  and   its  powers  and   laws  and  treaties  remain  the 
same. 

There  was  a  great  change  from  the  Old  Confederation  to  the    ^r-^f-  14- 
Constitution  of  the  United  States.     This  was  ordained  and  esfab-  |?o,*"§f 
Ushcd  by  the  people  o^  the  United  States,  in  their  original,  sever-  Confederal 
eign  capacity  ;  acting  so  by  common  consent — that  was,  vl-cuH'  tion  to  th< 
Jedcration,  which  wis  ratified  by  the  thirteen  State  Legislatures,  ConHiim- 
acting  under  delegated  sovereignty,  only  called  at  the  time,  and  ^^°"' 
ever  since,  a  confederacy  among  thirteen   States.     It  acted  on 
states  generally,  that  is,  States  so  free  and  independent,  as  be- 
foreifiicribed.     The  Constitution  acts  on  individuals,  as  explain* 
ed  in  the  General  Abridgement  of  American  Law,  [Chap.  187, 
Article 90,  Sect.  13 — ^2i2.  Vol9th — thirteen  nnmbers  respecting 
state   suability,  were   writteifin   June,  d&c.   1793,  and  read  by 
many  in  manuscript.]     There  are  many  other  essential  diflfer* 
encea,  all  so  well  known,  that  they  need  not  be  named  here.     In 
the  said  sections,  13 — ^2*2,  it  is  shewn  that  the  idea  of  thirteen, 
sovereign,  confederated  States,  was   kept  up  constantly  in  prac- 
tice, especially  in  our  treaties  with  foreign  nations-^not  so  un- 
der Che  Constitution.     It  is  clear  that  the  General  Government 
never  acts  on  states,  as  such  except  in  two  or  three  cases.     In 
the  cases,  stated  in  the  said  sections,  it  appears  that  Gen.  Bright 
and  his  militia,  which  were  ordered  out  under  state  law,  resisted 
the  United   States'   marshall, — they   were   prosecuted   in    the 
Federal   Judiciary,   and   punished,  on  the    ground   that  they 
acted  under    state  law  which    was   void.      In   that   case    the 
General  Government  made  no  attempt  to  act  on,  and  coerce  a 
Btato  as  a  state ;  but  the  power  of  the  state  to  make  law  was  de- 
cided on,  as  it  has  been,  and  must  be,  in  scores  of  cases,  fror« 
the  nature  of  things,  in  actions  between,  and  prosecutions  against 
individuals,   both   in   federal   and  state,  supreme   and  inferior 
courts.     It  is  impracticable  for  the  judicial  power,  regularly  to 
move  on  without  taking  cognizance  at  times,  of  all  sovereignty. 
The  original  sovereignty  of  a  whole  people,  must  be  noticed  ar  the     ) 
fountain  of  all  delegated  power. 

The  Constitution  of  the  United   States  is  established  in  the 
same  manner,  on  the  same  principles,  and  in  the  same  sense,  a    .: 
State  Constitution  is,  as  will   be  shown  presently.     No  state 
constitution  is  deemed  a  compact,  or  a  confederacy,  or  contract, 
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gianco,  commit  treason,  take  an  oath,  or  bo  punished.     This  Sbct.  15. 
may  be  true.     [One  point  insisted  on,  in  the  13  numbers,]  above  v^-n,^-^%^ 
referred  to.     It  is  not  necessary,  that  a  state,  as  a  state,  should 
owe  allegiance,  &,c.,  nor  can  a  common  corporation,  ^5  such,  owe  who  owe 
allegiance,  commit  treason,  take  an  oath,  or  be  punished,  in  the  allegiance, 
sense  in  which  an  individual  can  be  punished  ;  but  it  may  be  com-  ^^*^®  ^^^ 
polled  to  perform  its  promises  and  duties,  by  taking  from  it,  its  punJ^jfej  \^ 
corporate  property,  by  way  of  fines,  or  of  execution  for  its  debts ;  tlioir  prop- 
or  it  may  be  dissolved.      Perhaps,  so  may  a  state  be  punished  erty  and 
by  taking    its   property   from  it   by  judgment   and   execution,  citizens, 
clearly,  where  it  submits  to  be  a  party  in  a  suit,  and  fails  in  its 
duty.     The  General  Government,  however,  has  ample  remedies 
in  all,  or  nearly  all  state  cases,  against  the  men  who  compose 
the  state  :  for,  as  the  judges  said  in  the  action  against  the  state 
of  Georgia,  the   state   must  always  act  by  men,  and   they  can 
always  be  punished,  if  they  do  what  they  are  not  legally  autho- 
rised to  do.     Before  state   suability   was  taken  away    by  the 
eleventh  amendment  of  the  constitution,  the  Supreme  Court  of 
the  United  States  decided  in  the  Georgia  case,  that  a  state  wa» 
suable  on  its  promise,  by  an  individuaL     The  amendment  took 
away  that  suability,  only  where  the  suit  is  commenced  against  a 
state,  by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  states ;    hence,  it  seems  to  follow   that  a  state  may 
be  sued  by  the  United  States,  or  by  another  state,  to  compel  it 
to  perform  its  promises,  and  its  duties  and  judgment  may  be 
rendered,  and  execution  issued,  and  extended  on  slate  property. 
It  is  believed  that  a  private  corporation  is  viewed  as  an  individ- 
ual is.     So,  if  the  United  States  employ  a  man  to  pull  down  my 
house,  when  they  have  no  power  to  do  it,  and  he  pulls  it  down, 
they  may  be  punished  in  him.      This  man  may  be  made  either 
in  the  State  or  Federal  Judiciary,  to  pay  for  it. — On  every  prin- 
ciple they  must  indemnify  him.     In  the  nature  of  the  case,  their 
power  (or  sovereignty)   to  authorise  the  act,   comes  in  question, 
and  must  be  decided.     How  absurd  it  would  be  to  stop  the  suit 
against  the  man,  by  saying  to  the  court,  this  sovereignty  is  too 
high  for  the  court  to  notice. 

In  our  complicated  system  the  very  same  persons,  who  are 
citizens  of  each  state,  and  owe  allegiance  to  it,  are  also  citizens 
of  the  United  States,  and  owe  to  them  superior  allegiance ;  as 
allegiance  to  the  whole  nation  must  be  superior  to  allegiance  to 
a  part  of  it. — If  so,  a  citizen  cannot  plead  his  state  allegiance  to 
excuse  or  justify  a  breach  of  his  national  allegiance,  but  this  he 
may  plead  to  excuse  or  justify  a  breach  of  his  state  allegiance — 
whether  so  superior  or  not  is  a  question  peculiar  to  systems  like 
our'p. — Treason  and  allegiance  are  closely  connected. — There 
can  be  no  treason  where  there  is  no  allegiance,  as  that  is  a 
breach  of  this — that  allegiance  to  the  union  is  so  superior  and 
must  prevail  in  cases  of  collision,  and  one  must  yield  is  further 
proved  thus, — First.  State  allegiance  is  created  by  and  rests  on 
state  laws,  and  state  constitutions,  as  do  state  duties  and  protec- 
tion ;  but  ftderal  allegiance  is  created  by  and  rests  on  the 
constitution  and  laws  of  the  United  States,  expicssly  declared  to 
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both  adhering  to,  and  supporting  his  federal  allegiance  T  In  fact  Sect.  Id. 
it  can  be  dissoWed  by  his  consent,  thej  opposing,  but  this  is    v^p-v^-^ 
on  the  ground  he  has  a  right  to  expatiate  and  the  better  opin* 
ion  is,  that  this  right  is  not  a  part  of  our  system. 

I  state  in  these  pages  but  a  few  of  the  insuperable  difficulties 
that  must  ever  preTent  constitutional  nullification,  or  a  separa- 
tion, but  by  common  consent  or  by  force. — If  not  by  consent,  it 
must  inevitably  fall  into  the  course  which  the  revolution  took. — It 
is  delusion,  gross  delusion  to  believe  nullification  or  separation 
ean  be  seriously  attempted  and  go  on  and  end  peaceably. — If  a 
mere  separation  be  agreed  to,  the  public  debts,  and  especially 
the  vast  nationd  property,  will  produce  heated  contests,  collis- 
ions and  force.  As  to  nullification,  for  seven  years,  it  was 
amply  examined  by  different  names,  in  the  Eastern  states,  and 
it  was  found,  that  nothing  could  be  made  of  it,  but  by  force  or 
separation,  neither  of  which  was  ever  seriously  proposed  as  will 
be  shown. 

In  the  constitution  ot  New  Jersey ^  adopted  July  2d,  1776,  the  See.  16. 
continental  Congress  is  called  the   "  Supreme  Council  of  the  Sut*  Con- 
American  Colonies,"    and  it  is  said  that  "  a  dissolution  of  the  J^^^**'  *" 
government  in  each  colony"  had  taken  place.  17^1777. 

The  constitution  of  J/orylom/,  adopted  August  14th,  1776, 
says,  "  that  the  people  of  this  state  ought  to  have  the  sole  and 
exclusive  right  of  regulating  the  internal  government  and  police 
thereof." 

The  constitution  of  Virginia  was  adopted  July  5th,  1776 ;  it 
is  a  mere  organization  of  the  branches  of  the  government,  and 
makes  no  mention  of  state  or  federal  power. 

The  CO  nstitution  of  North  Carolina  was  adopted  December 
18th  1776.  The  state  power  is  expressed  in  the  very  words 
used  in  the  constitution  of  Maryland,  cited  above.  Both  are 
confined  to  internal  government,  recognising  the  General  Gov- 
ernment. 

The  constitution  of  New  York  was  adopted  April  20th,  1777, 
on  the  recommendation  of  Congress.     The  word  sovereign^  as 
applied  to  states,  is  not  found  m  either  of  these  constitutions, 
nor  in  that  of  Massachusetts,  yet  these  six  are  the  only  state  con- 
■titutions  now  existing,  which  were  adopted  before  the  constitu- 
tion of  the  United  States.     Rhode  Island  is  under  the  old  charter, 
hence  17  of  the  24  state  constitutions  have  been  adopted  since 
the  federal  constitution  was.     This  is  of  some  importance,  be-  goc.  17. 
cause  in  17  states,  the  people  granted  their  state  powers,  while  ]7Stat« 
that  constitution  existed,  and  subordinate  thereto,  and  expressly  Conititu- 
known  as  well  as  its  acts  and  treaties,  as  the  supreme  law  of  |!^^'  '"^* 
the  land,  and  so  universally  recognised. 

The  word  sovereign,  as  applied  to  a  state,  was  first  adopted  ^ 
in  the  confederation,  in  the  2d  article,  and  discontinued  with  it, 
except  in  New  Hampshire.    The  constitution  of  New  Hamp- 
shire, adopted  February  1792,  is  the  same  as  the  said  1st  art. 
4th  section  of  the  Massachusetts  Bill  of  Rights. 

The  constitution  of  Connecticut  was  adopted  September  15th, 
1812.     ''  The  people  ordain  and  establish  tt  /*  that  of  Vermont 
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Scot.  17.  was  adopted  July  Otb,  1793.  It  is  said,  5tli  art.  I.  chap,  the 
people  '*  have  the  sole,  inherent  and  exclusiTe  right  of  goTem- 
ing  and  regulatitig  the  internal  police  of  the  same."  See  the 
word  inlernmJ,  above  referred  to  in  the  caae  of  North  Carolina. 

The  constitution  oi  Pennsylvania  was  rati&ed  September  2d, 
1790.  In  it  we  find  the  rery  words  used  in  establishing  the 
constitution  of  the  United  States.  '  <*  We,  the  people  of,  dtc. 
ordain  and  esublish  this  constitution/'  6lc. 

The  constitution  of  Delaware^  adopted  June  12th,  1792. 
''  We,  the  people,  hereby  ordain  and  establish  the  constitu- 
tion,"  d£rc. 

The  constitution  of  South  Carolina^  adopted  June  Sd,  1790. 
*'  We,  the  delegates  of  the  people,  in  general  conrention  met, 
ordain  and  establish  this  constitution." 

The  constitution  of  Georgia,  adopted  May  30th,  1798,  ordain 
and  ratify  dec. 

The  constitution  of  Louisiana,  adopted  January  28th,  1812. 
"  We  the  representatives  of  tlie  people  ordain  and  esiabSsk" 
&,c,  "free,  independent  stateJ* 

The  constitution  of  ^en/tfcAry,  adopted  August  17th,  1799. 
"  Wo,  tho  representatives  of  the  people,  of  d&c.  in  convention 
met,  d£rc.  do  ordain  and  establish  this  constitution,  d&c. 

The  constitution  of  Ohio,  adopted  November  29th,  1602. 
"  Wc,  the  people  of,  ^^c,  do  ordain  and  estabHsk  the  consti- 
tution, &.C.'' 

The  constitution  of  Tennessee,  adopted  February  6,  1796. 
*'  We,  the  people  of,"  &c.  recognising  the  constitution  of  the 
United  States,  and  the  ordinance  of  July  13th.  1787,  do  ordain 
and  establish  "  the  constitution,  and  agree  to  form  out  selves 
into  ^free  and  indppcndent  state." 

The  constitution  of  Mississippi  adopted  August  1 5th,  1SI7. 
"  We,   the  representatives  of  the  people  of,"    **  do  ordain  and 
establish"  this  constitution  d^c.  and  agree    "  to  form  ourselves 
into  Vijrec  and  independent  state." 

The  constitution  of  Indiana,  adopted  in  convention  June 
29th,  181G,  is  thus.  *' We,  the  representatii-es  of  the  people 
of,"  &LC.  (recognising  the  constitution  of  the  United  States,  and 
the  said  ordinance  of  July  13th,  1787,  &c.)  **  do  ordain  and 
eatablisli"  this  constitution  &cc.  and  do  agree  to  form  ourselves 
into  a  **  free  and  independent  ?tate." 

The  constitution  of  Illinois,  adopted  August  26th,  ISIS. — 
The  people  of  Illinois^  by  their  representatives  in  convention 
(recognising  the  constitution  of  the  United  States,  and  the  said 
ordinance)  said,  "  we  do  ordain  and  establish,"  this  constitu- 
tion, &i.c.  and  agree  to  form  ourselves  into  a  '•  free  and 
independent  state." 

The  constitution  of  Alabama,  adopted  August  2d,  IS  19,   is, 

**  we,  the  people  of (recognising    the   constitution    of  the 

U.  S.)  **  do  ordain  and  establish"    this  constitution,  and  agree 
to  form  ourselves  into  a  **  free  and  independent  state." 

The  constitution  of  Maine,  formed  in  convention,  October 
29th,  1819,  established  by  the  people  in  their  town  meeting/^,  is. 


31 

*'  we,  the  people  of  Maine,"  do  agree  to  form  ourselves  into  a  Skct.  18. 
**  freo  and  independent''  state,  by  the  style,  &.c.  "  and  do  ordain  ^ — r-y — -^ 
and  establish"  this  constitution,  d&e. 

The  constitution  o(  Missouri,  was  adopted  in  1821.     No  doubt 
the  principles  of  it  are  the  same  as  those  of  Louisiana,  d&c.  s«ct.  18. 

Thus  we  see,  in  the  seven  last  cases,  how  the  words,  **free  Th«  word 
and  independent,''    first  used   in  the  Declaration  of  Indepen-  •ojereign 
dence,  and  in  that  only,  until  February  6th.  1796,  then  and  J^^^^'our 
aflerwardsy  were  adopted  into  7  state  constitutions,  expressly.  lyBtein 
We  see,  also,  how  the  people  of  these  states  agreed   to  form 
themselves  into  such    states — further,  how   the  people  of  15 
states,  have,  in  imitation  of  the  people  of  all  the  states,  in  their 
Federal  constitution,  adopted  in  their  15  state  constitutions,  the 
mode  of  establishing  them,  and,  especially,  the  words,  *'  we, 
the  people  of  **do  ordain  and  establish''  the  constitution. 

Now  why  has  a  state  never  been  said  to  be  sovereign,  but  in  V 
the  old  confederation,  and  in  two  only  of  24  state  constitutions? 
In  those  (Mass.  and  N.  H.)  the  word  sovereign  or  sovereignty, 
is  expressly  shown  to  be  used  in  a  subordinate  sense — that  is, 
state  sovereignty  is,  in  the  two  cases,  expressly  viewed  as  being 
in  subordination  to  the  powers  of  the  General  Government. 
The  answers  are  obvious.  It  is  at  once  seen,  that  Delaware  is 
not  so  sovereign  as  Russia,  but  the  United  States  as  a  nation 
are ;  that,  state  power  is  very  much  limited ;  that  in  the  division 
of  delegated  power  among  many  branches  in  the  Government  of 
the  country,  as  General,  State,  &^c.  only  limited  power  is  vested 
in  any  one  part  or  branch,  and  that  is  not  sovereign  in ,  the  true 
sense  of  the  word.  Hence,  neither  Delaware  or  any  state  is 
properly  sovereign ;  but  the  United  States,  the  American  nation, 
France  or  Russia  is  completely  sovereign.  It  is  only  a  visionary, 
metaphysical  sort  of  reasoning,  that  makes  a  state  in  a  union  &f 
states,  under  and  subordinate  to  it,  as  sovereign  as  the  whole 
union.  Though  the  nation  is  sovereign,  the  power  of  the 
General  Government  is  limited,  and  so  strictly,  and  accurately 
speaking,  is  no  sovereign.  The  word  sovereignty,  used  alone, 
^ao  doubt  means  such  sovereignty  as  is  that  of  France  or  Russia. 

Mr.  Rowi^n  and  others  are  understood  to  assert  that  Congress    Ssct.  19. 
is  the  proper  body  to  construe  the  Constitution  of  the  United  Congi 


States,  in  certain  important  cases,  involving  state  rights,  state  "^!Llf!!L., 
and  federal  sovereignty.     This  is  perceived  at  once  to  be  in  di-  biter  nor  a 
rect  violation  of  one  of  the  fundamental  principles  of  our  system.  State, 
which  prohibits  the  lawgiver  to  be  judge.     What  is  still  more  ab-  L«g»lft* 
surd  than  the  Delaware  sovereignty,  is  this  reasoning,  that  the  ^^'^' 
lesislature  of  any  State  in  the   Union,  acting   under  delegated 
power  ouly,  can  constitutionally  construe,  in  the  last  resort,  the 
Constitution  of  the  United  States,  and  as  to  such  state,  decide 
acts  of  Congress  are  void,  and  not  binding  on  such  state — and 
all  this,  in  eases  supposed  to  be  above  the  jurisdiction  of  the  Su- 
preme Court  of  the  United   States.     That  ii,  the  legislature  of 
Delaware  can  construe   the  constitution  of  the  United    Statc!«, 
and  administer  judicial  power  better  than  that  court  can  do,  or 
can  judge  in  ^aaos  of  high  imgprtaoceia  which  that  court  can- 
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as  they  are  afterwardu  used,  they  produce  only  state  delusion.  Bect.  24. 
In  this  business  each  large  minority  has  had  its  turn.  \^^\r^0/ 

On  the  whole,  on  constitutional  principles,  we  may  lay  aside 
the  words  sovereign  and  sovereignty,  in  application  to  individusl 
states,  as  having  ceased  with  the  confederation,  in  the  time  of 
which,  only,  it  was  correct  to  use  them  as  constitutional  words. 
It  is  the  same  with  the  word  federal,  as  it  is  not  used  or  recog- 
nized in  the  Constitution  of  the  United  States ;  nor  are  the 
words  confederation  or  cor^ederacy,  though  all  three  are  con- 
venient words  in  popular  speaking  or  writing.     But  it  is  said  the 

same  words,  as,  "  We  the  people  of do  ordain,  dtc."  may 

in  some  circumstances  mean   a  constitution ;  and  in  other  cir- 
cumstances a  confederacy.     It   may  possibly  be   so,  but   every 
part  of  the  Constitution  confirms  the  plain  meaning  of  these^ 
words,,  "  We  do  ordain,  &.c.''     The  word  constitution  is,  inva-j 
riably,  preserved  in  all  parts  of  the  instrument — and  if  those  whoj 
formed   it,  and  the  people  who  established  it,  meant  a  compact, i 
federative  compact,  confederation,  or  confederacy,  it  is  strange- 
indeed   that   they  totally  omitted   all   these  words.     The  word 
confederation  is  used  only  as  it  respects  two  states,  d&c.  con- 
federating,  and  the  debts  of  the  old   confederation.     Hence  ft 
may  be  affirmed,  if  the  constitution  was  intended  to  be  a  con* 
federacy^  or   a   federative   compact,   every   word   was  omitted 
which  was  proper  to  make  it  such — and  such  words  were  used  * 
as  were  proper  to  make  it  a  constitution,  and  such  a  constitution,  j| 
as  is  established  in  each  state.     The  more  this  subject  is  exam-^ 
ined,  the   more   clear  it  appears,  that  the   Constitution  of  the 
United  States,  ever  has  been  called  by  its  right  name,  and  is  in 
reality  nothing  but  a  constitution  ;  and  the  claims,  which  some 
states  make,  to  treat  it  as  a  confederation  among  twenty-four 
states,  each  as  sovereign  as  Russia,   Prussia,  or  France,  are  to- 
tally groundless.    If  it  is  a  compact  or  confederation,  it  is  among 
the  twenty-four  states  only,  the  Union  is  no  party  to  it,  nor  can 
it  be  one,  but  it  is  something  the  people  of  these  states,  at  first 
thirteen,  have  framed  and  built  up,  called  the  Constitution  of 
the  U.  States,  and    formed  in  it  the  organic  parts,  and  vested  in 
the  various  powers  found  in  its  several  branches.     On  the  doc-    Sect.  S4. 
trine  that  makes  state  rights  51/premf,  the  question  is  not,  wheth-  How  ioni* 
er  the  people  or  Judiciary  of  a  state,  can  in  the  last  resort,  con-  Jj?|,^,^^ 
strue  the  constitution  in  a  legal  manner,  as  to^'such  states,  but  Supreme, 
whether  its  legislators  can  so   construe  it.     The   advocates   for 
Bupreme  state  legislative  power,  say,  they  have  this  power  on  the 
ground,  that  a  state  is  as  sovereign  as  Russia — and  if  Russia  be 
one  of  twenty-four  nations  as  sovereign  as  she  is,  and  they  make 
a  compact  or  treaty,  there  being  no  common  arbiter,  Russia, 
alone,  has  a  right  and  power  to  construe  for  herself,  and  annul, 
or  consider  it  void,  as  it  respects  her ;  and,  they  say,  if  under- 
stood, our  constitution  is  only  such  a  treaty  or  compact  among 
sovereigns,  and   Delaware  and  each  state,  has  power  of  right  to 
do  so  with  it     But  Mr.  R.  has  not  told  us  what  authority  in  a 
state,  18  so  to  judge,  annul  or  deem   void ;  the  legislature  of 
Oaorgia  hare  laid,  however^  that  it  is  the  kgislaiure  of  the  state 


35 

TighlJ,  Mr.  Liringston  seems  to  be  the  most  correct.  He  views  SurT.'QO. 
the  constitution  in  some  degree,  a  federatife  compact,  though  ^-^^•^^ 
mainly  a  consolidated  popular  government.  In  answer  to  Mr. 
Ilayne,  holding  South  Carolina  doctrine,  that  if  a  state  legisla- 
ture thinks  an  act  of  Congress  is  palpably  unconstitutional,  it 
may,  legally,  prevent  its  operation  within  the  state,  and  still  may 
remain  a  member  of  the  Union,  and  oblige  Congress  to  repeal 
the  act,  or  call  a  convention  of  the  states  to  amend  the  constitu- 
tion ;  Mr.  Webster  and  Mr.  Livingston,  both  in  their  published 
speeches,  on  said  resolution,  have  so  completely  shown  the  ab* 
surdity  of  this  doctrine,  I  need  add  nothing.  Mr.  Livingston  in 
answer  to  Mr.  Rowan,  holding  a  state's  right  to  prevent  the 
execution  of  an  act  of  Congress,  which  the  state  should  deem 
unconstitutional,  and  that  sovereignty  cannot  be  divided,  shows 
the  state's  opinion  is  liable  to  the  same  objection  of  absurdity. 
So  in  answer  to  Mr.  Grundy,  **  very  justly  denying  the  right  of 
a  state  legislature,  so  to  prevent,"  but  '*  holding  that  a  state 
convention  can  so  prevent"  as  will  be  stated  ;  he  also,  proved 
the  absurdity  of  such  convention.  Mr.  Livingston  holds,  that 
the  confederation  was,  clearly,  a  compact  between  the  States, 
and  correctly,  in  one  sense,  that  is,  as  a  league,  or  a  contract, 
but,  in  another  sense,  it  was  not  a  compact,  and  correctly  ;  for 
he  admitted  it  contained  stipulations  of  a  popular  and  consolida- 
ted kind  ;  operating  on  individuals  and  not  on  states ;  as  the 
powers  vested  in  Congress  quoad  peace  and  war,  treaties,  and 
admiralty  courts,  loans,  coining  money,  emitting  bills  and  other 
powers,  binding  the  citizens  of  all  the  si^Lies,  individualli/,  Mr. 
Livingston  holds  that  "  lK)th  federative  and  consolidated  poweis 
are  apparent  in  the  Constitution  of  the  United  States."  As  a 
proof  of  this  he  observes,  that  the  States  appointed  delegates  to 
the  convention,  and  the  people  in  each  state,  in  convention,  as- 
sembled by  state  law,  ratified  the  constitution, — that  it  guarantees 
state  existence,  and  state  legislatures  elect  federal  senators,  and 
amend  the  constitution, — that  the  states  existed  before  the  con- 
stitution was  formed,  and  **  parted  only  with  such  powers,  as 
are  specified  in  the  constitution" — that  each  state  consented  to  it, 
and  this  made  a  compact  with  all — that  the  states  adopted  it  at 
different  times.  These,  he  views  as  federal  features.  As  to  the 
state  acts  prior  to  the  ratification,  they  weigh  but  little,  as  from 
that  it  received  its  entire  validity.  One  people  can  ratify  in 
several  states  as  well  as  in  several  counties.  A  mere  constitu- 
tion is,  in  no  sense,  a'compact.  A  constitution  can  guarantee, 
as  a  statute  can,  and  either  of  them  as  well  as  a  compact.  State 
legislatures  electing  senators  and  amending  the  constitution, 
may  be  federal  feature.**,  and  important.  In,  one  sense,  the 
states  existed  before  the  constitution,  but  not  in  the  most  impor- 
tant sense.  We  must  follow  power,  not  form.  It  is  clearly 
shown  in  these  pages,  that  national  and  extensive  powers  were 
vested  in  Congress  by  popular  consent,  befoie  state,  local,  and 
internal  state  powers  were  vested  in  the  State  Governments. 
As  to  the  mere  dates  of  the  constitutions,  we  find  18  State  Cou- 
Btitations  have  been   formed   and   adopted   since  the  Federal 
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t^oiirt.  This  is  the  opinion  of  Senator  Johnson  of  Louisiana.  Sbct.  28. 
The  constitution  provides  *'  that  all  duties  shall  be  equal  in  all  \,.>.v-^ 
the  States." 

The  very  loose  manner  in  which  the  word  compact  is  used, 
leads  us  to  inquire  what  is  a  compact,  as  the  word  has  been, 
and  is  generally  used, and  what  is  its  true  constitutional  meaning? 

The  judges  of  the  Supreme  Judicial  Court  of  Masfeachuseits,  See.  28. 
once  held   her   consiituiian   to  be  a  compact  of  all  the  citizens  How  is  a 
with   each  one.     What  persons  did  thev  include  in  the  words,  ^^*^®  f**" 
•'  all  the  citizens,  and  eaeh  one?"    If  only  the  voters,  then  the  ^thuUooT 
non  voters,  a  great  majority,  made  no  compact.     If  they  inclu-  compact? 
ded  non  voters,   how  did   wives,  minors,  d:,c.  make  compacts  ? 
or  consent,  or   even  submit?    The  real   case  was,  in  the  year 
1780,  the  people  of  Massachusetts  wished  to  have  a  state  con- 
stitution, and  to  exert  that  portion  of  their  sovereignty,  or  State 
power,  which  tliey  then  expressly  said,  remained  to  them  all,  and 
was  not  yielded  to  the  union.     Such  of  the   voters,  as  chose  to 
act,  formed  and    ratified  their  constitution,  as  stated  in  a  prc- 
ceeding  section. — In  the  correct  use  of  language,  can  we  say, 
that  there  was  a  compact  nfadc   **  by  all  with  each  and  every 
one  V    It  is  obvious  that  the  voters  acted  individualh/^  and  tliG 
majorities  ratified,  ordained,   and  established,  a  constitution,  a 
superior  rule  of  conduct,   a  law  to  be  obeyed,  read  and  acted 
upon,  ever  alter,  as  a  law,  not  as  a  compact.     lience;  all  evidence 
as  to  its  formation  and  ratification,  was  disregarded   as  soon  as 
it  became  a  law.     Ncitlior  people  nor  voters  thought  of  a  com- 
pact, of  an  unknown  all,  with  an  unknown  every  one.     They 
read  in  their  law  b(X)ksonly  the  constituti:)n.     A  little  reflection 
evinces,  that  there  is  no  foundation  for  the  idea  of  a  compact,  \ 
which  ever  requires  a  capacity  to  contract,  and  the  contractor  , 
to  be  remembered  as  loni;  as  the  contract  remains   in   force. 
Therefore,   Jrpplj'ing  the  word  compact  to  a  constitution,  only  National 
misleads.     All  these  matters  apply  to  our  national  constitutiori,  Constiiu- 
which  was  formed  and  ratified,  ordained  and  established  in  the  ^*"°* 
same  way,  onf  principle. .    Voters,  choosing  to  act  in  different 
places,  by  a  majority  of  votes,  elected  agents ;    and  they  met  in 
one  convention,  formed   and  reported   an  instrument,  called  a 
constitution.     Voters,   who  saw  fit  to  act,  met  again  in  different 
towns  and  counties,  and  by  majorities  elected  their  agents,  to 
meet  in  13  stale  conventions,  and  by  major  votes,   given  indi* 
vidually  and  not  by  states,  to  ratify,-  ordain  arrd  establish  the 
constitution — they  did  so.     The  ratification  alone  gave  it  valid- 
ity, and  this  was  all  done  by   individual  voters,  voting  in  13 
places  by  majorities,  minorities  individually  opposing,    absent 
persons  and  voters  submitting,  as  far  as  any  of  them  were  legally 
able  to  submit.     Voting,  to  ratify  in  different  states,  could  be  no 
more  in  principle  than  voting  to  ratify  in  different  deparfments 
in  France, or  here,  in  different  counties  and  towns;  as,  in  such 
case,  all  is  traced  up  to,  and  rests  on  the  vot<?3  of  individual 
men  ;  and  this  no  more  made  a  compact,  than  (he  enactment  of 
a  statute  by  a  major  vote  in  a  senate,  and  by  a  major  vote  fn  a 
house  gif  en  at  different  timei  and  m  different  places,  makes  a 
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iBk«T.  !28.  compact.     I  repeat,  the  ratification  alone    was  of  any  iitipor-'if 
■,^_^^^^.  lance,  and  that   was  by   individual  citizens,   voting  in    their  I 
lUtifiea-      natural  sovereignty.     It  is  otherwise  as  to  amendments. — Qaoadl 
lioa.  them,  each  state  acts  and  ?otC8_  by  its  legislature,  in  the  only 

essential  part,  the  contirming,  as  a  state,  and  body  politic.  So 
the  states  aided  and  voted  in  ratifying  the  old  confederation,, 
using  words  expressing  a  compact.  Amendments  so  confirmed, 
leetn,  at  first  view,  to  show  a  federative  compact.  So  would  be 
the  fact,  if  they  were  confirmed  by  all  the  State  Legislatures. 
Aai«nd-  g^j  oi,|y  three  fourths  of  them  are  required  to  confirm; — a 
BOTiu.  quarter  may  not  join  these,  therefore  need  not  enter  into  any/ 
compact ;  and  so  make  none.  Now  is  it  not  essential  to  con  j 
Btitute  Vi  federative  compact  among  states  that  every  one  sbouldl 
join  in  it?  This  was  the  case  of  the  confederation.  It  was  no 
compact  as  loii;^  as  only  one  of  the  13  states  omitted  to  join. 
There  was  no  federal  compact  while  Georgia  neglected  to  sign ; 
and  several  colonies,  for  some  time  joined  but  partially,  and,, 
only,  after  the  national  powers  were  vested  in  Congress.  Such 
a  compact  could  relate  only  to  a  separation  from  Great  Britain,, 
and  the  Colonies  did  not  mean  any,  till  1T76. 

The  great  confusion  of  ideas    there  is  on   Uiis  subject  of 
forming  and  ratifying  an   instrument  of  Government,  which 
some  call  a  compact  and  others  a  constitution,  requires  more 
elucidation.     The  difference,  in  many  minds,  is,  in  constituting 
the  major  vote  which  ratitics.     In  one  case  this  major  vole  is 
required  and  counted^  by  states ^  as  when  13  states  acted  in  the 
Old  Congress,  the  votes  of  seven  were  required,  and  counted, 
to  make  this  major  vote.     In  another  case  of  the  same  kind,  in 
ratifying    the  Federal  Constitution,  the    major  votes  of  indi- 
viduaU  in   nine  states  were   required   to  ratify  it,    counting  by 
staffs.     Counting  individual  votes  had  been  the  same,  as  a  ma- 
jority of  them  was  required  in  each,  and  every  one  of  the  nine 
states  ;  the  ratifying  majorities  put  together,  were,  neces^sarily, 
more  in   numbers,  than  the  opposing   minorities  put  together. 
For  instance,  in  New  Hampshire,  the  ratifying  majority  oi  indi- 
vidual voters   in  the  convention^  was  iarsjer,  and  required  to  be 
larger  than  the  opposing  minority  of  such  voters; — So,  in  every 
one  of  the   nine  stales ;— ^therefore,  one   is  at  liberiy   to  omit 
counting  nine  states,,  and  go  a  step  higlier  and  count  the  votes 
o{  individual  voters^  in  the  nine  states,  and  find  the  nine  major- 
ities required,  and,   in  finding  them,  he   also  finds  the   ratifying 
majority  of  all  who  voted,  and  as  a  mere  consequence,  the  rati- 
fying major  vote  of  the  nine  stales.     When  counties  ratify  such 
an  instrument,  iheform  is  different,  not  the  principle.     In  some 
counties,  as  lately  in  Virginia,  the  opposing  votes  were  the  most 
numerous.     In  other  counties,  the  ratifying  votes  were,  by  far, 
the  most  numerous,  (all  the  votes  of  individuals,.)    and   the  ma- 
jority of  all  were  ratifying  votes  ;    the  only  result,    in  principle 
and  substance,  which  the  case  required.     It  had  been  the  same, 
in  principle,  if  the  counties  had  been  required  to  vote,  anil  count 
votes,  a.5  in  the  case  of  the  nine  states,  the  final  result  to  ratity 
HHist  have  been  a  major  vote  of  individuals  in  all  the    counties. 
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It  is  a  great  mistake  to  suppose  voting  by  states,  to  ratify  such  .8bct.  30, 
en  instrument  of  GoTernment,  necessarily,  makes  it  a  com/jocf,  J^v^^v"***^ 
among  state?.  Cases,  otherwise,  are  stated  in  these  pages.  As/ 
for  one  instance,  the  Declaration  of  Independence  was  voted  by( 
States,  yet,  clearly,  it  was  no  compact  among  states.  In  fact, 
in  the  case  of  ratifying  such  an  instrunient  of  Government,  the 
true  and  only  question  put  to  the  voters  is,  shall  this  instrument 
(by  whatever  name  called)  be  ratified.  To  ratify  it,  the  very 
essence  of  all  is  that  there  should  be  more  yeas  than  nays,  given 
by  the  voters,  each  voting  in  his  sovereign  capacity,  as  Judge 
Wilson  has  observed.  In  short,  to  be  accurate,  a  constitution, 
or  any  other  instrument  of  Government,  so  often,  for  conven- 
ience, called  the  original  compact,  must  have  this  individual 
sovereignty  for  its  foundation,  or  it  has  none.  However,  great 
may  be  the  numbers,  who,  by  elected  agents,  legislatures,  or  in 
conventions,  should  ratify  it,  their  power  to  do  it  must  be  deri- 
ved from  this  original  sovereignty  of  individual  men,  having 
reason  enough  to  be  voters  and  actors,  not  feeling  which  yras  so 
lately  made  the  Guide  in  South  Carolina.  It  has  been  often 
said  {(feeling  and  not  reason,  is  to  govern,  men  ought  to  resign 
government  to  women  and  children,  who  without  doubt,  have 
the  best  feelings.  The  feeling  to  rule,  is  it  seems  that  of  July 
and  August  in  the  south-^a  kind  of  Government  not  readily  ad- 
mitted by  men,  living  far  to  the  north. 

Ever  after  Congress  met  in  September,  1774,  it  properly  acted  Sec.  29. 
the  part  of  a  superior ;    conducted  the  war,  formed  the  militia,  ^°"™*  ^'^^^ 
passed   resolves  respecting  trade,  and  prohibiting  exports,  aud  -J,  UJ*^  j,^ 
supplying  the  Indians — for  putting  the  colonics  in  a  state  of  Ccoi^an. 
defence,  it  directed  New  York,  to  arm  *and  train  her  militia, — 
denying  to  a  colony  the  right  to  petition  the  crown  separately — 
granting  to  Washington  dictatorial  powers,  and   directing  the 
colonists  no  longer  to  take  the  oaths  to  support  the  Royal  Gov- 
ernment, &/C.      In  most  of  the  cases,  the  resolves  operated  oa 
individuals. 

As  to  the  amendments  to   the  constitution,  if  they  are  not  Sec.  30. 
made  for  the  reasons  above  stated,  on  the  federative  principle.  Amend- 
then,  decidedly,  and  necessarily;  that  is,  acted  upon  but  in  the  q[,g,/'if 
elections  of  federal  senators  by  the  state  legislatures — and  the  tederal. 
election  of  the  President  by  the  House  of  Representatives  in 
Congress. — For  when  he  is  elected  by  the  people  and  electors, 
the  very  essentia]  act  is  performed  by  the  voters,  citizens  as  well 
of  the  United  States,  as  of  the  several  states,  voting  as  individu- 
al men,  and  as  the  original,  natural  sovereigns  ; — When  this  act 
is  performed,  and  their  votes  create  the  electors,  all  subsequent 
steps  and  measures  are  but  the  effects  of  this  act,  almost  alone 
essential.     If  these  citizens,  so  acting,  make  a  good  choice,  all 
is  well,  if  a  bad  choice,  all  is  wrong.     Every   thing  is  national, 
not  federal,  which  can  be  traced  to  the  highest  original  source 
of  power  in  a  majority  of  the  American  people,  acting  directly  or 
indirectly,  as  one  people.     The  citizens  of  a  state,  never  can  b^ 
considered  in  the  situation  of  the  subjects  of  France,  or  of  any 
single  nation  when  these  citizens  of  a  state  art  also  citizens  of 
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Sbct.  31.  the  United  States,  ha?ing  their  most  important  righU,  and  owing 

,^^-  -^_-  their  most  important  duties  as  such. 

In    the    French   case,  one  party,  as   one  entire  party,  not  ms 
thirtcin^  freed  itself  from  these  treaties,  because,  as^alledged,  the 
other  party  one   entire  distinct  party  as   France   was,  had  rio- 
lated  it. 
w'^^Tii?**        I  shall   pursue   the  followinff  course  to   show,    that   thirteen 
teen  S.atea  States  named,  actm;;  by  thirteen  delegations^  and  giving  thirteen 
can  make  a  rotes,  can    make   and  establish  one  entire  instrument,  treaty, 
Conatitu-      statute,  ordinance,  or  constitution,  (no  compact,)  just  as  well,  as 
tion,that  la,  ^j^^  British  parliament  can  make   and  establish   such  an  instru- 
pact.  ment.     1  have  already  stated,  hon'  the  Declaration  of  Inc|epcn- 

dcncc  is  one  entire  instrument,  made  and  established,  and  jn  no 
pense  a  compact.  For  the  purposes  intended,  I  will  consider  the 
French  treaty  of  alliance-r-likewise,  the  ordinance  of  Congress 
as  to  capture^-,  the  treaties  of  peace,  and  the  Constitution  of  the 
United  States.  The  Fiench  treaty  of  alliance  with  the  United 
States,  was  made  in  177S,  when  they  had  neither  confederation 
nor  Constitution.  On  the  part  of  the  United,  States  all  hare 
agreed,  as  ail  must  hare  done,  it  was  one  entire  contract,  formed 
by  their  minister,  and  ratified  by  one  vote  in  Congress,  binding 
qn  tlie  American  people,  as  one  people,  as  much  so,  as  on  those 
of  France.  The  thirteen  States,  each  named  in  it,  acting  by 
thirteen  deIoo;ations,  giving  thirteen  votes,  concerned  on  the 
American  side.  No  man  deemed  it  a  treaty  or  compact  with 
each  of  thirteen  states,  and  so  as  to  them,  </*?r/cc«  treaties  or 
eompacls  ;  and  had  Massachusetts,  by  her  legislature,  in  179S,  so 
viewed  it,  and  had  enacted  that  it  was  violated  as  to  her,  by  the 
French  government,  and  that  she  was  entitled  to  ^thirteenth  part 
of  just  nparatlon,  siic  would  have  been  laughed  at  by  all  na- 
ti  Dii-J. 

TIj;^  ordliianrt^  of  Congress  respecting  marine  ca.ptnrtf5,  was 
ord.iiiKMi  as  ono  ontiro  act,  law,  or  rule  of  conduct,  and  mi^riit  as 
well  h;ivo  hccn  enacted  as  a  statute  or  such  a  Jaw  is, 
and  wiili  more  propriety,  than  Con;:];rcss  enacted  that  the  United 
States  were  freed  IVoni  the  French  treaties  ;  yet  thirteen  states, 
namcu  in  the  Journals,  acted  l)y  thirteen  delegations,  giving  thir- 
teen voles,  by  states,  formed  and  ordained  this  ordinance,  which 
was  mere  mV/.'//«V  i:i\v,  and  in  no  sense  whatever,  a  compact 
anioniT  tlie  tliirtcen  states.  This  ordinance  was  formed  and 
estahlisiird  under  the  confederation,  in  which  alone  were  the 
Ftat. 'sever  rjrj.^nized  to  be  thirteen s/^rc/v/jifrt, free, and  independ- 
ent si}ile:\,i:i(l  even  in  that,  they  were  explained  to  be  subordinate, 
as  b'^forc  stated.  So  the  treaty  of  peace  of  1783,  was  formed  and 
ratliicil  under  t'.ie  confederation,  and  each  of  the  thirteen  states 
was  named  in  it.  V»*e  may  apply  to  this  treaty  the  observation 
made  fpuK/d  the  Frencli  treaty.  Many  acts  of  Congress,  and  of 
istate  legislatures,  and  many  federal  and  state  judgments,  were 
rendered,  respecting  tliis  treaty  of  peace,  and  yet  no  one  was  a 
ever  absurd  enough  to  view  it  as  a  treaty  or  compact  with  ea'-.h 
of  t'sirtccn  states,  or  in  other  words  thirteen  compacts,  givin^r 
oacli  by  hn  legislature  or  judiciary,  a  right  and  power  to  viow  it 
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as  such,  and  to  enact,  declare,  or  adjadge  it  Tiolated,  and  there-  Sbct.  32.. 
fore  void  as  to  the  state  that  acted  in   the  case;  but  every  suchj ^^^'^v^*^*^ 
act  and  judgment  applied  to  the  whole  treaty  as  one  entire  con-J 
tract,  binding  or   not,  the  American  people  as  one  people,  as  it 
bound  or  not  the  British  people,  as  one  people. 

These,  and  other  cases,  amply  prove,  that  the  nature  of  an 
instrument,  treaty  statute,  or  ordinance,  depends  on  the  terms  of 
it,  and  the  intentions  of  those,  who  form  and  adopt  it ;  and  these 
intentions  arc  mainly  to  be  looked  for  in  the  instrument  itself. 
Now,  all  the  words,  expressions,  and  terms,  in  the  constitution! 
of  the  United  States,  prove  it  is  a  proper  constitution  and  not  a 
compact. 

The  Confederation,  the  British  treaty  of  1794,  and  the  terri- 
torial ordinance  of  1787,  prove  four  things. —  1st.  That  thirteen 
states,  in  union,  voting  bi/  states,  can  make  a  compact  among 
themselves,  a  confe(Jeraci/.'-^2d.  A  treaty  with  a  foreign  nation, 
entire  and  consolidated,  and  the  people  of  the  thirteen  states,  be,  in 
the  treaty,  as  much  one  people  as  those  of  the  foreign  nation. 
3d.  That  a  ffovcrii?ncnfaHu»irumeni  may  be  made  by  13  states, 
in  Union,  and  be  no  compact  among  themselves  ;  yet  a  compact 
between  them  and  others  ;  and,  in  part,  no  compact  at  all,  but 
statute  law,  mere  rules  of  property,  and  of  conduct,  as  are  most 
parts  of  the  ordinance — .4th.  Each  instrument,  the  confedera- 
tion, the  treaty,  and  the  ordinance,  provided  for  constituting 
judicial  tribunals.  The  treaty  enabled  the  parties  to  institute 
such  tribunal,  to  decide  on  captures,  &:c.  and  the  confederation 
and  the  ordinance,  directly  empoweied  Congress  to  institute 
judicial  courts,  with  just  such  powers  as  each  created.  These, 
and  many  other  cases,  tend  to  prove  that  it  is  not  the  mere  situ- 
ation of  the  voters,  the  forms  of  the  voting,  but  the  words  and 
terms  of  the  instrument,  that  constitute  its  character. 

To  return  to  the  great  question, — Is   this  constitution  a  com-  |^^"-  ^• 
pact  or  not  ?     If  a  compact,  who  arc  the  parties  to  it  ?     As  I  jff  ®-  ^^VJ" 
deny  it  is  properly  a  compact,  I  need  add  but  little  on  this  head,  a  compact 
If  a  compact,  it  is  one  only  among  the  individual  slates,  made  who  are 
by  thirteen  and  extended  to   twenty  four  states.     It  is  agreed,  partiei  to 
80  far  that  if  it  is  a  compact,  still  the  people  of  the  United  States  *^  * 
and  Territories,  are  known  to  foreign  nations,  only,  as  one  peO" 
pie,  in  war  and  peace,  in  treaties,  &.c. ;  that   is,  externalh/ ;  in' 
teniaily,  as   several,  free    and  independent  states,   in  a  limited 
sense,  explained  in  their  State  and  Federal  Constitutions.      Are 
the  people  a  compact  to  the  parly  in  either  sense?    Are  the 
whole  people    viewed    abroad  as  a  sovereign  nation  ?    Is  their 
General   Government  a  party  to  it :  and  fo  as  to  be  properly 
chalfgcd  by  a  slate  legislature,  with  having  violated  the  compact; 
leaving  the   state    free    to   do  as  it  pleaees?    Most  clearly,  the 
whole  people,  as  one  people,  have  never  done  any  act  to  make 
them  a  fourteenth,  or  oiher  party.     The  people,  as  a  people,  act 
only  in  their  original,  sovereign  character.     It   is  clear  that  the 
General  Government  has  never  become  a  party  so  as  to  bind  the 
whole  people,  and  make    them  so   chargeable.     The   rulers,  in 
thii  g(fTcrnincnt,  act  solely  nnder  limited,  delegated  potcers,  so 
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8bct.  33.  iievor  caq  bind  their   superiors,  the  people,  further   than   (hej 
^^"s,^-^^  have   authorized   these  rulers   to   bind  them.     This  brings   us 
back  to  the  a^scrtiou,  that  the  people,  as  one  people,  have  never 
delegated   any   such  authority.     It   they  have  granted   it,  it  is 
granted  in  the  cbn:»titution,  in  establishing  it.     The  people  did 
this  Diositly,  cither  in  their  individual  state  characters,  or  in  their 
characters,  as  one  p:nplc — not  in  both.     They  established    the 
constitution  by  one  act,  by  their  agents  in  the  several  conven- 
tijns.     There  ia  no  pretence  for  giving  such  an  act  a  two-fold 
cunstruction ;  therefore  the  notion  of  a  broken  compact,  nsade 
by  the  whole  people,  as  one  people,  or  by  their  agents,   duly  au- 
thorized by  tliem,  to  bind  them  as  a  party  thereto,  has  no  founda- 
tion.    Then,  as  the    whole   people,   as   one  people,  neither,  by 
thc'.nselve.s,  or  their  agents,  in  their  general  government,  have 
made  arjy  compact,  nor  have  ever  become  a  party  to  any,  they 
can  never  have  broken  any.     It  is  clear,  one  to  do  so,  must  be  a 
party.     Then  as  there  can  be  no  breach,  the  pretence  of  a  state 
to  bo  freed,  has  no  foundation,  on  the  ground  that  another  p^rty 
has  violated  the  contract. 

If  there  i^;  a  plain  truth  in  our  whole  system,  it  is  this,  that  if 
ever  all  the  }>eo;)ie  of  the  United  States  acted  as  one  people,  as 
viewed  in  foreign  treaties,  they  so  acted  in  ordaining  and   estab- 
lishing the  Constitution  of  the  United  States,  not  as  a  compact, 
but  a  cons^titution,  in  the  sense  in  which  a  state  constitution  is 
understood.     As  one  people,  they  could  not  form  two  parties,  so 
could  not  form  a  compact — and  as  the  people  of  separate  state?, 
they  coulJ  not    act  as  one  people.     Indeed,  the  people,    as  one 
people  have  never  had  competent  agents  in  the  General  Govern- 
ment to  contract  for  them  internally,  or  make  thera  a  party  to  a 
federative  qr   it^ternal  rompact.      'IMien,  a  compact  between   a 
5tuto,  or   all   the    statc«,  and   the  General  Government,  is  out  of 
the  qiicsti  >ii.     If  the   constitution   is    a  compact  among  states 
al'>iir,  it  is  iioj!iiii;T  to  the  Gcricral  Government  ;  unless  it  con- 
stitutrs  its  agent  to  manage  il5  national  affairs  as  the  confedera- 
tion dill    the  old  Con^jrcss.     If  an   agent  should  exceed  his  au- 
tluriiy  hi:»  act  is   void,  but  no  breach  of  contract,  as  he   makes 
none. 

'J'ho  Constitdtiofi  expressly  authorised  tlic  making  of  foreign 
trCviliej)  aiul  crtcnud  conipa^ts,  but  no  internal  ones,  and  forbids 
thein  ainonjT  two  or  m:)re  ijtate?.     Art.  1st.  Sect.  10th. 
Sr.rT.  .33.         '^\\^  ^th  articio  in  the  constitution  has  been  selected,  to  prove 
Scvrruh        it  a  compart  aniooir  the  states.     It  is  in  these  word.*?,  **  The  rati- 
Ariirlr-  in      ficatiou  of  thc  convnntions  of  nine    states,  shall  be  sufficient  for 
tlio  Coiisii-  ^ii^^  establishment  of  this  constitution  between  the  states,  so  rati - 
iiiff  a  corn-    ')^'*^^  ^"^  same.        II  a  compact  was  intended,  here  was  the  fair-, 
pict,  exam-  est  opportunity  to  nsc  the  word  compart ^  instead  of  constitution. 
JiioJ.  But,  here,  as  in  all  parts  of  the  constitution,  the   word    rowpact 

was  carefully  omitted,  and  the  word  Constitution  invariablv  pre- 
served. The  convontioji  had  the  old  confederation  before  them, 
and  surely  if  they  meunt  a  conipact,  confederation,  or  confedera- 
cy, or  loafj'.ic  of  tViendship,  they  would  have  used  one  or  more  of 
the^e  word*,  so  appropriite  in  all  oonfed^eracies.     Insteac^  of  do-. 
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ing  10,  the  convention  avoided  these  words,  as  carefully  as  thel  Sect.  34. 
framers  of  \he  old  confederatiod  avoided  the  word  coiistrtiitioii.|  n^'^v^^/ 
Nor  does  the  word  6c(ircen,  standing  as  it  does,  prove  a  compact, 
or  confederation ;  nor  was  it  used  in  forming  the  old  confedera- 
tion, but  in  connexion  with  the  proper  word,  signifying  contract 
or  compact.  Further,  this  wcJra  httwferi  was  used  only  in  rela- 
tion to  nine  states,  ratifying  an  event  out  of  the  question.  Fur- 
ther, as  the  convention  intended  to  preserve  the  separate  ex- 
istences of  the  individual  states,  to  several  local,  internal  pur- 
poses, it  was  not  improper  to  speak  of  the  establishment  of  tho 
constitution  between  the  states,  so  ratifying  the  same.  Thoucfh, 
th^  instrument  be  a  constitution,  in  fact,  and  not  a  compact,  the 
word  establishment,  applies  to  it  properly,  and  is  so  used,  em- 
phatically in  the  beglnninjj,  "  We,  the  people  of  the  United 
States,  do  ordain  and  establish^  &c.  and  as  far  as  it  is  proper  to 
rely  ou  criticising  words,  establish  outweighs  the  word  between 
very  much. 

Suppose  there  are  13  counties  in  a  state,  and  a  state  constitu- 
tion is  formed,  and  it  is  said  that  the  ratification  of  the  conven- 
tion ot  nine  counties  shall  be  sufficient  for  the  establishment  of 
this  constitution  between  tho  nine  counties,  ratifying  the  same, 
does  the  word  between  make  it  a  compact  among  the  nine  conn- 
tics  ?  Suppose  the  instrument,  be,  in  fact,  intended  a  constitu- 
tion and  no  compact,  and  to  preserve  the  separate  existences  of 
the  counties  for  special  county  purposes,  what  better  word  can 
bo  found  than  the  word  between  !  The  word  among  \<^  no  bet- 
ter, nor  is  the  word  over.  As  in  such  case,  the  nine  counties 
are  but  a  part  of  the  thirteen,  the  nine  of  necessity  must  be  men- 
tioned, and  the  constitution  must,  of  necessity,  be  established 
between,  among,  or  over  them.  This  catching  at  the  word  be- 
tween, is  of  a  piece  with  the  other  compact,  and  appears  like 
catching  at  straws. 

If  a  state  so  separate,  what  is  it  to  do — Shall  it  clahn  or  not    Sect.  iW. 
its  part  of  the  public  lands,  buildings,   navy,  shares  in  the  bank,  What  it  a 
Bavy  yards,  and  other  United  States  property,  of  far  more  value  ggparaie* 
than  tho   national   debt^.     If  South   Carolina  should  separate,  itself,  to 
what  are  her  members  of  Congress,  her  judge  in  the  Supieme  claim  of  th« 
Court,  to  do  ?  P"l|j»c 

What  question  is  a  state  legislature  to  decide,  in  order  to  such  "' 
separation?  Clearly  o.  judicial  q.ue$tion,  for  aH  agree  that  all 
the  states  are  bound  by  the  acts  of  Congress,  enacted  in  pursu- 
ance of  the  Constitution,  and  that  they  arc  not  bound,  if  they  are 
not  so  enacted  in  pursuance ;  tfik,  any  person,  sued  or  prosccut- 
ed,  may  plead,  and  show  in  his  defence.  It  is  not  possible  to 
make  more  than^  one  question  ; — Is  the  act  enacted  so  in  pursu- 
ance or  not?  This  has  ever  been,  and  must  be,  in  its  nature, 
made  a  7Wi£ia/ question.  Does  the  constitution  authorize  the 
act  ?  What  has  a  state  legislature,  or  even  Congress  to  do,  in 
the  last  resort,  with  this  question  ?  Are  the  twenty-four  state 
legislatures,  each  by  itself  to  exclude  the  Judiciary  and  the  trial 
by  Jury  to  sit  in  judgment,  and  make  twenty-four  decisions, 
some  one  way,   and  some  another,  as  their  opinion«  ever  hare* 
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tiBCT.  55.  been  f    I  know  of  no  state  legislature  that  has  actually  assumed 
y^^-^,^^^  to  sit  in  judgment  on  an  act  of  Congress,  and  to  decide  that  it  is 
not  so  in  pursuance,  except  that  of  Georgia.      In   that  case,  the 
decision  remains  a   dead  letter.     A  legislature  may  declare  its 
opinion,  as  leading  to  amendments,  and  opinions  are  no  deci- 
sions, judgments  or  iiwnff»iCtc|<^ 
Concrresa  it       '^**^  notion,  that  Congress  is  to  decide  the  question,  is  doubly 
not  the         absurd.     1st.     It  must  decide  on   its  own   act,  and,  if  to  annul, 
Jud;;6.         it  annuls  what  it  has  said  is  valid,  by  its   enactment  of   it.     2d. 
A  legislature  decides  a  judicial  question,  and  the   law-giver  iy 
prohibited  to  hojudgc^  on  the  very  fundamental  principles  of  our 
whole  system.     It  is  generally  bad  in  principle  and  practice  for 
men  to  reverse  their  own  decisions,  publicly  made,  or  to  undo 
their  own   doings,  after  they  have   been  published.      We  find  by 
experience  this  is  an  up  hill  business. 
Sect.  35.        In  fact,  the  Constitution  of  the  United  States  is  neither  a /Vd- 
Ours  i»  a      crativc  compart  nor  a  conffflfraci/^  a  consolidation  nor  a  central 
tiituiion**—   government  like  that  of  France  ;  in  which  all  delegated   sovcr- 
9ui generis   eignty  is  collected  into  one  centre.     The   whole   American  sys- 
to  which       tem  is  sui  generis^  and  exactly  what  the  General  and  State  Gov- 
old  namei     ernments  make  it ;  therefore,  old  names  and  expressions  do  not 
i^MPplied    ^^^^y^  ^PP^y  correctly.     It  is  evident  that   the  men  who  drafted 
the  constitution  of  the  United   States,  were   aware  of  this,  and 
hence  omitted  to  use  certain  words  which  had  been  lonjj  used  to 
express  strong  features  in  other  constitutions  and  governments. 
The  same  is   the   case  with   several  state  constitutions  formed 
since  that  was.     The  word  sovereign  is  one,  and  the  reason  of 
^  its  omission  is  obvious.     In  the  many  divisions  of  delegated  pow- 
er, to  preserve  many  balances  in  our  system,  among  federal  and 
state  ffovorumentj?,  legislative,  exoculive  aud  judicial   branches, 
vestiiiijr  in  each,  only  quite  liinilod  po\vcr,tind  as  limited  sov<>rcignty 
(proscrvinfT  the  popular  use   ofilie  word),  this   word  sovcrcignft/ 
0   could  not  bo  correctly  usod  withotit  explanation.    It  was  therefore 
deemed  best   not  to   use  it  at  all ;   nor  is  it  found  to  have  been 
tised  in  any  of  our  constitutions,   since  171V2.     Tlie   same   may 
be  said  of  the  word  JvdcraL     Fodcralism  exists  but   partiai/y  in 
(he  system — no  part  is  purely  federal,  though  some  parts  partako 
of  federal isn]. 

Many  wonder  that  Plato,  who  lived  before  Christianty  appear- 
ed, should  be  the  means  of  corrupting  it  more  than  any  other 
man.  On  rejection,  \\e,  perhaps,  ought  not  to  be  supprised. 
Thoucrhts,  splendid,  and  dressed  in  eloquent  language,  usually 
captivate,  though  tiiey  may  ho  loose  and  visionary  ;  and  such 
were  his.  Many  able,  pagan  disciples  of  his,  very  early  became 
christian  writers.  On  proper  exaaiination,  it  may  be  found  that 
thoughts  like  Plato's,  so  clothed  have  very  much  corrupted  the 
law,  tiicrefore,  wise  ancients,  a'vare  of  this,  confined  legal  plead-- 
ings  to  plain  narration  of  facts,  and  to  reason  and  arguments 
clothed  in  the  plainest  style.  It  has  already  been  observed,  that 
many  of  the  loose  constructions  of  the  constitution  may  be  trac- 
ed to  Jefferson's  writings.  Plato's  school,  never  in  the  Old  or 
New  World,  however   captivating,  produced  an  accurate,  close 
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thioking  lawyer.  Mr  JefiersoD  truly  (say  his  friends)  was  of  Sect.  tft. 
this  school,  lie,  perpetually,  applied  the  word  compact  to  the  v^-^/-^ 
constitution,  as  if  frequently  found  in  it ;  and  he  has  been  fol- 
lowed by  thousands — by  some  ignorantly,  by  others,  on  demo- 
cratic, party  principles.  A  senator,  (Mr.  Woodbury,)  in  the  de- 
bates in  question,  though  more  accurate  than  his  master  Plato 
was,  several  limes  called  the  constitution  a  compact^  or  a  confed- 
eration, and  acknowledged  that  Plato  guided  his  political  faith. 
As  he  said  this  in  immediate  connexion  with  the  Virginia  alioR 
and  sedition  resolves  of  1798,  which  he  approved,  by  Plato  he,  no 
doubt,  meant  Jefferson.  As  working  into  religion  loose  and 
visionary  notions,  mere  Platonic  dreams,  which  are  splendid  and 
deluding,  corrupts  it,  so  misusing  words,  and  working  incorrect 
ideas  into  the  law,  corrupts  that,  and  produces  vague,  popular 
notions.  Of  this  sort,  is  teaching  men,  in  a  hot  climate,  to  be 
governed  by  **  feelings*  instead  of  reason,  and  to  act  on  "  the 
Jeelittgs  of  honorable  justice,  in  construing  constitutional  law, 
,  which  Mr.  Jeflerson  seems  to  have  rightly  understood,  when  ho 
mentioned  the  hot-headed  Georgian,''  who  advised  his  subjecta 
to  stand  to  their  arms,  rightly,  to  interpret  such  law. 

If  a  state  legislature,  in  the  last  resort,  misconstrue  the  federal 
constitution,  law  or  treaty,  there  is  no  removal,  no  impeachment,  tf  **iTl??l 
or  other  remedy,  but  in  the  future  elections  in  the  state,  the  leg-  ture^eiiU 
islature  of  which  decides  erroneously  ;  but  if  a  law  court  decide  vgrona 
wrong,  especially  corruptly ;  there   is  a  remedy,  by  removal  in  there  it  vf 
most  cases,  or  by  impeachment.     Though  a  judge  is  not  remov-  '"'P^^ch- 
able,   impeachable,  or  punishable,  for  his  innocent   mistakes  of  moyaj  ^^ 
the  law,  yet  often  his  mistakes  may  be  of  such  a  nature  as  to  other  rem*- 
prove  an  illegal  motive  or  mal-administration.    So  often  has  been  (fy>  ^^ 
the  case,  and  any  illegal  motive  or  mal-adininistration,  injudicial 
or  executive  officers,  is  impeachable  or  a  cause  of  removal ;  not  so 
in  the  case  of  legislators.     In   the   cases  of  Judge  Chase  and 
some  others,  there  have  been  impeachments  for  very  erroneous 
constructions  of  constitutions  and  laws,  though  no  evidence  of 
bad  intention,  but  that  which  was  inferred  from   such   miscon- 
atruction. 

As  above  stated,  each  state  is  an  essential  permanent  member 
of  the  union.     The  general  government  is  the  head,  and  was  r^^^^\  ^' 
first  created  by  the  whole  people,  and  most  of  the  no/tono/ powers  haveretain* 
have  ever  remained  in  it,  though  its  organization  has  been  chang-  ed  but  a 
ed.     The  people  of  each,  and  every  state,  in  their  highest  ca-  partoftV 
pacity,  have  ever  submitted  to  be  ruled   by  this  general  govern*  f*^*^  ob- 
ment,  to  all  the  purposes,  expressly  or  clearly  implied  in  their  essential ' 
revolutionary  system,  in  the  confederation,  and  in  theconstitu-  thattbejbe 
tion.     The  general  government  operates,  exclusively  on  all  ex-  preserved. 
iemal  subjects,    and    concurrently,    on    many   internal   ones ; 
as   the   subjects  of  taxation,   militia,   &^c.  &c.      So    it  oper- 
ates,  legislates,,  judges,   and   executes,  on  many  subjects,  ex- 
clusively, though   in  their  nature   internal  and   loca),  as  before 
■lated.     For  instance,  were  Connecticut,  entirely  independent, 
ms  Portogal  is,  post  offices,  coining  money,  duC.  being  subjects 
in  their  niture^  internal  and  local  in  Connecticut,  sht  would 
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StcT.  SB.  htre  the  power  of  legtdation   thereon  ;  but  now  efie   bc9  not 

^^^^sr^0^  Her  people,  in  their  sovereign  etpacity,  bmva   vested   it  in  the 

general  goTernment.     The  several  states  haire  retained  self  goi^ 

crnment,  only  as  to  part,  though  a  principal  part  of  their  ^octl 

internal  objects. 

Though  statf!  Icgisflatures  ha^e  often  declared  acts  of  Congresar^ 
unconstitutional,  yet  no  case  is  recollected,  in  which  Congress 
has  declared  state  acts  unconstitutional,  but,  very  properly,  hat 
left  thctn  to  be  decided  by  the  Judiciary,  state  or  federal. 

As  the  state  legir^laturcs  must  take  a  part  in  amendments  of 
Arntn^-  the  consiitution,  no  doubt  they  may  properly  express  their  opin- 
■•"^  ions  of  federal  measures  leading  to  amendments,  as  was  done  by 

Massachusetts  and  other  states,  1793,  and  as  was  done,  as  many 
think,  by  Virginia,  and  some  other  states  in  1798, '99. — Ii  seems 
their  provision  for  amendments,  which  has  been  resorted  to  more 
than  once,  so  benefici<illy,  and   whkh  saved  tl  •  constitution,  is 
too  slow  and  uncertain  and  is  spurved  at  in  South  Carolina-  by 
Jnly  speech  makers. — Would    not  Mr.   Jefferson  if  living  call 
them,  as  he  did  the  Georgian,  hot  heads  ?  and  would  not  a  more 
close  thinker,  than  he  was,  call  them  mad-men  T 
SacT.  38.        The  people  as  a  people,  can  act  in  no  other  than  their  sover- 
■whT*'*'     ®'8"   capacity.      They  can  never   themselves   act  by  delegatrd 
wMeb  tb«     powers.     They  can  never  delegate  power  to  themselves,  and  caa 
Mopto  act     never,  but  as  agents,  receive  it  from  others.     The  people,  in  the 
in  (Arming    several  states,,  act  separately,  in  establishing  their  severs/  state 
ti^i  '*'       constitutions,  and  those,  who  say  the  federal  constitution  is  a 
compact,  teach,   that  they  act  in  the  same  separate    manner  in 
How  one      establishing  that.     We  sec  that   their  acts  in  establishing  their 
people.         state  constitutions  produce  no  compacts,  and  that  if  they  all  act 
to  establish  one   instrument  only,  it  is  immaterial  whether  they 
meet  and  vote  in  one  rooin,  or  several.     A  legislature  <  onsists  of 
two  branches  ;  the  members  meet  and  vote  in  two,  and  enact  a 
ttatute.     Their  so  meeting  and  voting  had  not  the  least  tenden- 
cy to  make  it  a  compact  between  them.  ^ 
The   idea  of  some    persons,  thai  the  people  of  one  slate  are 
aliens  to  those  of  another  state,  has  very  little  foundation — none 
as  to   those  external  and  national  concerns,  which  are  finder  tho 
management  of  the  general  government.     In  these,  the  people  of 
the  United  States  arc  one  people  and  may  well  act  to'^ether  in 
ordaining   and    establisliin^  a   constitution   for    the    whole — in 
no    sense    a   compact^  though    assembled,  and   voting,  by  their 
Hgenls,  in  their  difTerenl  statee* ;  as  the  people  of  a  state  may  act 
together  in  ordaining  and  establishing  a  state  constitution,  in  no 
sense  a  compact,  though  assembled  and  voting  in  their  different 
counties  and  towns.     Indeed,  they  have  the  advantage  ;   for  act- 
ing in  national^  erternal  concerns,  the  whole  people  of  the  Unit- 
ed States  are  under  no  restraints ;  but  the  people  of  a  state,  in 
making  their  state  constitutions,  are  under  some  restraint,  as  we 
shall   see  presently.     Indeed  those  |>crson9,  who  thus  view  the 
people  of  a   state,  aliens^  call  the  state  a  si s^fr  stale.      Internal- 
ly, ar?  the  people  of  one  state  most  alien  to  those  of  another,  for, 
as  well  expressed  in  the  state  constitutions  of  Maryland,  North 
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Carolina,  and  some  other  states,  the  people  of  the  state  hare  the  Bmer,  99* 
sole  and  exclusive  right,  ifttemalltf,  to  govern  themselves.     This   v,^^v<3^ 
is  generally   true,  but  not  universally,  nor  in  the  sense  that  the    Skct.  39. 
people  of  France  or  St.  Marino  have  the  sole  and  exclusive  right  Sutei  liow 
to  govern  themselves  iniemally.     The  people  of  France,  or  of  f'»*^»^  *•* 
St.  Marino,  can,  internally,  coin  moi|ey ;  make  what  they  please  ^"**"/- 
a  tender;  impair  the  obligation  of  cbntracts;  establish  post  offi- 
ces, bankrupt  laws,  and  rules  of  naturalization  ;  construe  conclu- 
sively  in  aii  cases,  their  own  internal  laws  and  constitution  ;  alone 
tax  themse^es  internally ;  pass  bills  of  attainder,  expost  facto 
laws ;  grant  titles  of  nobility ;  lay  imposts  on  imports  and  ex* 
ports ;  keep  troops  in  time  of  peace,  £rant   patents,  &c.  &e. 
None  of  these  things  can  the  people  of  a  state  do   internally. 
How  then  arc  they  sovereign  as  Russia?     Thus  even,  internal' 
ly,  are  the  people  of  a  state  bound  down  by  the  express  words  of 
the  federal   construction,  so  that  they  cannot  act  at  all  on  more 
than  twenty  important  internal  subjects,  in  any  capacity.     See 
Art.  1st.  Sect.  10th,  and  other  parts  of  the  constitution  of  the 
United  States.     In   support  of  state   rights,  it  has.  been  of\en   Sk.ct.  40, 
times  said,  that  the  constitution  is  one  oi  specified 'powers.    This  RemarkiiiMi 
is  true  so  far  as  its  powers  are  specified.     But  these  are,  in  gen-  P°^*5*^  . 
eral,  unlimited   powers,  such  as  the  powers  of  taxation;  to  raise  tationiSSc- 
armies,  build  navies,  to  increase,  and  forever  keep  them  up;  to  ifiedin 
multiply,  and  keep  up  forever,  forts  and  fortifications,  there  being  eraL 
in  these  powers,  complete  power  over  the  purse  and  the  sword— 
So,  the   power  to  make  all  laws  w^hich  shall  be  necessary  and 
proper  for  carrying   into  execution  the  foregoing   powers,  d£.c. 
Art.  1st,  Sect.  8th.  No.  17th.     So  this  constitution  is  establish- 
ed to  provide  for  the  common  defence,  and  to  promote  the  general 
welfare.     We  may  see  how  the  great  majorities,   when  parties, 
have  construed  these  general  words.     There  are  other  very  gen- 
eral powers  granted  in  the  constitution.     A  power  may  be  speci- 
fied or  enumerated  in  a  constitution,  yet  be  of  the  most  sweeping, 
unlimited  kind,  as  powers  to  tax,  and  keep  armies  and  navies. 
It  is,  in  fact,   no  limitation,  tliat  these  powers  are  specified  or 
enumerated.    So  as  to  borrowing  money  and  contracting  debtft-— 
aa  to  forts,  fortificalions,   &c.     These   mighty  powers   can  be 
carried  into  execution  by  bare  majorities.     Such  views  as  these, 
induced  a   writer  in  Oct.  1787,  Jan.  1788,  and  June   1793,  to 
write,  at  the  request  of  the  friends  of  amendments,  three  pam«> 
phlets.  (Of  the  1st,  were  four  editions  in  three  months.)    These 
were  in   favor  of  amendments   adopted,  and   further  to  guard 
against  constructive  powers,  and  in  some  few  important  cases,  to 
prevent  the  oppression  of  minorities  by  bare  majorities ;  most  of 
which  amendments  have  been  made.     We  now  see  the  effectt 
of  removals  from  office,  the  result  of  the  casting  vote  of  Mr. 
Adams,  when  vice  president,  then  the  great  advocate  of  the  ex- 
ecutive power,  then,  too,  in  Washington's  hands-^— a  power  which 
even  the  rigid  scrutiny  of  the  writer,  j'lst  mentioned,  did  not  spy 
out.     On  this  casting  vote,  at  any  moment,  from  twenty  to  thir- 
ty thousand  officers  hold  their  offices,  removable  at  the  will  and 
pleasure  of  any  existing  President,  and  when  he  pleaaat  to  612 
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tli«ir  placet,  at  least  pro  tern,  with  as  many  offaia  friends,  and 
giTe  no  reason  whatever.  This  being  pablicly  known  to  be  the 
case,  probably  ten  times  as  many  hungry  office  seekers  may  be 
put  in  motion,  to  get  offices ;  add  their  friends,  and  half  or  more 
of  the  presidential  voters  may  be  moved  to  slandjer,  misrepre- 
sent, and  deceive,  to  oust  a^ost,  and  get  a  host  into  their  places. 
Already  even  state  Governors  humble  themselves,  and  join  in 
office  seeking.  Compare  this  removing,  and  filling  up  power 
alone,  with  the  decisions  of  the  Supreme  Court,  and  they  will 
be  found  to  be  nothing  in  the  business  of  corrupting  the  people, 
or  in  subverting  the  government — in  giviug  cause  to  the  com- 
plaints of  treasury  influence,  so  often  justly  made  by  nullifying 
amendments,  or  in  keeping  up  a  perpetual  warfare  about  the 
loaves  and  fishes. 

In  the  Circuit  Court  debates  in  1S02,  we  find  how  the  words 
in  the  constitution,   "common  defence  and  general   welfare^^ 
were,  and    had   been   construed   by  prominent  party  men.     It 
seems  while  Mr.  Bayard  was  in  the  federal  majority,  he  gave 
them  a  constil^on  broad  enougli  to  control  the  specified  powers, 
but,  when  in  the  minority,  he  limited  his  construction  of  the 
constitution,  strictly  to  those   powers,   as  Mr.  Giles    had   done 
when  in  the  minority ;  but  as  soon  as  in  the  majority  he  chang- 
ed.    Though  he  proposed  to  confine  himself  to  a  strict  construe* 
tion,  he  opened  the  way  to  a  very  broad  one.     He  said  he  should 
discard,  in  his   interpretation,  "  common  defence   and  general 
welfare,''  as  he  considered  these  words  as  containing  no  grant  of 
powers  whatever,  but  merely  the  expressions  of  the  ends  or  ob> 
jects  to  be  efiected  by  the  grant  of  the  specified  powers" — That 
is,  I  conceive,  on  a  fair  construction  of  his  words,  he  nould,  in 
construing  llie  specified    powers,  consider   the  common  defence 
and  general    welfare,  as  the  ends  and  ohjccta  to  be  efTccted  J  in 
other  words,  lie  would  so  construe  the  specified  powers,  as  to  ef- 
fect or  obtain  the  common  defence  and  general  welfare.     Neith- 
er Mr.  B.  nor  any  other   federalist,  when  in   the  majority,  could 
aim  at  more  than  this.     If  Mr.  Giles  made  the  common  defence 
and  general  welfare  his  end  and  object,  he   had  occasion  only  to 
construe  the  specified  powers  so  as  to  effect  it — that  is,  accord- 
ing to  the  old  papal  faith  so  to  use  and  construe,  as  to  obtain  the 
object  in  view.     Accordingly,  Mr.  Giles  attempted  to  prove  that 
all  power  was  in  Congress,  and  the   President,  bolh  then  on  the 
side  of  Mr.  Giles,  and   that    the  Judiciary,  then  federal,  and  op- 
posed to  him,  existed  but  at  their  will. — It  is  inconceivable  how 
a  true  repnl)lican  or  a  sound  democrat  can  make  every  effort  to 
limit  and    degrade  the  Judiciary,  in  our  country,  in  which  judi- 
ciary alone  the  all  important  trial  by  jury  can  be  had — In  which 
alone  the  opposite  parties  can  publicly  assert    their  rights  by  the 
known  and  safe  r.ules  of  pleadings,  and  prove  them  by  legal  evi- 
dence, the  Judge  must  admit,   as  the  authorities  prescribe  ;  and 
in  which  alone  are  cases  and  proceedings,  correctly  reported  and 
given  to  the  public. — If  any  judiciary  is  not  so  organised  as  fully 
to  possess  the  public  confidence,  experience  will,  in  time  discov- 
er the  defects  and  the  proper  means  of  improvement.     No  nation 
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«n  earth  has  better  means  of  improving  the  Judiciary  than  this,  Sect.  4X 
both  as   to  Judges  and   Juries,   reporters  and  others  attached   >>^>,-^^ 

to  it. 

In  this  section,  I  shall  only  endeavor  to  show  that  an  inde-    Sect.  43. 
pendent  Judiciary,   State   and   Federal,   is  one  of  the  three  ^"l°**?'j 
essential  branches  in  our  system  of  Government,  and  touch  on  Jj^j™  i,"' 
the  inquiry; — What  is  a  judicial  question  7   In  other  sections  I  essemial  in 
shall  attempt  to  show  that  one,  and  but  one,  judicial  tribunal,  a  our  fyvieiii^ 
common  arbiter,  in  the  last  resort,  in  the  nation,  is  indispensa- 
ble— that   the    Supreme  Court  of  the    United   States  is  this 
tribunal — that,  accordingly,  ever  has  been   the  practice — and 
that  so  is  the  sense  of  the  people. 

1st.     Is  an  independent  Judiciary  essential? 

This  is  the  only  nation  on  this  globe  of  12  or  13  millions  of 
inhabitants  in  which  there  are  25  constitutions  and  25  codes  of 
law,  each  multiplying  questions, jMr/iVia//y,  to  be  tried  and  deci- 
ded by  judges  and  jurors — tried,  as  usually  juries  must  find  the 
facts  of  the  case,  and  often  the  law  in  general  verdicts. 

2d.  This,  also,  is  the  only  nation  existing  in  which  there 
are  25  Governments,  each  independent  in  its  proper  sphere — 
between  each  one  of  24,  and  the  General  Government  a  balance 
is  to  be  preserved,  by  truly  discerning  the  checks  and  balances 
in  the  whole  system,  and  wisely  enforcing  them. 

8d.  This  is  the  only  nation  any  where,  in  which  there  are 
25  legislative,  25  executive,  and  25  judicial  departments, 
coequal,  each  one  of  the  75,  generally,  independent,  in  its  proper 
sphere  ;  and  each,  by  wisdom,  moderation,  and  accommodation^ 
to  be  kept  in  its  proper  place. 

4th.  This  is  the  only  nation,  in  which  each  and  every  person 
is  at  full  liberty,  and  usually  disposed  to  assert  his  rights  in 
equity  and  law  ;  including  constitutional  rights  and  to  have 
them  tried  and  decided  on  by  judges  and  juries,  according  to 
law.  Here  it  may  be  observed  that  the  judicial  department  in- 
cludes, exclusively,  all  jurors,  so  by  far  a  much  greater  part  of 
the  substantial  freeholders  of  the  nation  than  any  other  depart- 
ment. Therefore,  when  we  truly  say  the  Judiciary  in  a  popular 
Government,  is  the  sheet  anchor  and  safety  of  the  state,  we  in- 
clude juries,  as  well  as  judges. 

These  few  things  alone  (and  many  more  will  be  thought  of) 
fully  show,  as  our  reports  amply  prove,  the  multitude  of  judicial 
questions  that  must  arise  in  our  country,  every  year,  and  be 
peaceably  decided  in  the  Judiciary,  or  strife  and  contentions 
must  make  the  people  miserable. 

I  need  not  dwell  on  their  independence  in  holding  their  office 
during  good  behaviour,  as  it  is  the  wise  and  settled  policy  of  the 
nation. 

Many,  in  speaking  of  the  Judiciary,  seem  to  forget  the  juries, 
a  numerous  and  very  substantial  part  of  our  population,  generally 
the  select  part  of  the  democracy,  the  best  men  to  temper  and 
moderate  judicial  severity  where  it  may  exist.  Next,  what  is  a 
judicial  question  ?  On  this,  at  present,  I  only  observe. — Every 
question  is  a  judicial  one,  properly  to  be  decided  by  judges  or 
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SfCT,  4).  juries,  aod  e?en  by  arbitrators  employed  id  connexion  wkh  the 
courts  of  law  and  equity,  as  most  of  them  are. 

For  the  purposes  of  these  questions  I  may  generalf j  confine 
myself  to  constitutional  questions. 

1st.  Every  question  decided  by  the  law  of  the  land,  includinf 
constitutions  aud  usages,  is  either  legislative,  executive,  or  judi- 
cial. We  may  first  ask,  is  it  legislative  to  be  decided,  finally, 
by  the  legislator,  whose  only  duty  in  our  system  is  to  make  law, 
unless  otherwise  constitutionally  directed  ?  If  not  legislative, 
then  is  it  executive,  to  be  decided  by  some  executive  officer, 
whose  only  duty,  in  our  system,  is  to  execute  the  law  ; — if  not 
executive,  then  is  it  judicial  ?  A  jury  is  an  essential  part  of  the 
judiciary,  must  6nd  the  facts  and  often  decides  the  law  in 
general  verdicts,  d&c.  but  neither  the  legislature  or  executive  can 
ever  have  a  jury. 

2d.  When  we  say,  an  act  of  Congress,  or  of  a  state  legisla- 
ture is  made  in  pursuance  of  the  constitution,  federal  or  state, 
we  mean  it  is  authorised  by  the  constitution,  under,  or  on  which, 
it  is  made,  and  we  mean  the  constitution  authorised  the  act, 
state  or  federal. 

3d.  If  tlic  question  be,  is  an  act  of  a  state  legislature  autho* 
iised  by  a  slate  constitution,  it  is  a  state  question,  and  to  be 
decided  in  the  Stale  Judiciary.  This  course  has  ever  been, 
universally  admitted  and  practised,  there  being  no  constitutional 
provision  directing  otherwise.  I  do  not  recollect  an  exception 
10  our  books. 

4(h.  If  the  qne»tion  be,  is  an  act  of  a  state  legislature,  or  of 
Congress,  authori.sed  by  the  Federal  Constitution,  it  is  tijederai 

Question,  to  be  decided  in  the  Federal  Judiciary,  and  which,  in 
0  years,  has  been  decided  therein,  uniformly,  GO  times  at  least, 
as  stat<Hi  above  :  and  I  do  not  iiiid  that  it  has  ever  been  seriously 
denied,  that  either  of  them  was  a  judicial  question  ;  but  the  ob- 
jection has  uniformly  been  in  the  few  cases  objected  to,  that  the 
decision  ought  to   have  been  the  other  way  :     for   in£itance,  the 
Court  ou'^ht  to  have  decided  the  Bank  of  the  United  States  is 
unconstitutional.     iMost  clear Iv,   no  executive  has  ever  been  as- 
suuied  to  decide   such  questions — nor,   I  think,  any  legjsiaturo 
or  Congress,  in  the  last  resort,  except  the  legislature  of  Georgia, 
and  her  decision  remains  a  dead  letter,  never  acted  upon.       All 
the  GO  aud  more  decisions  remain  in   full  force,  and  have  made 
(except  the  two  suits  against  states)  less   uneasiness  among  the 
body  of  the  people,   than   a  single  act  of  Congress,  as,   for  in- 
stance, the  embargo  or  tariff  act. 

Constitutions  and  laws,  without  a  Judiciary,  peaceably  to  in- 
terpret tliem,  arc  evils,  for  when  numerous,  as  ours  are,  it  is 
well  known  three  fourths  of  the  disputes  grow  out  of  thcni,  and 
if  there  were  no  such  interpretation  by  judges  and  juries,  they 
wo'.ild  produce  endless  strife — hence,  it  is  essential  such  a  judi- 
ciary exist.  It  is  impossible  to  do  justice,  or  secure  the  rights 
of  persons  or  property  without  it.  *•  There  are,  in  the  Cuusii- 
<ution,  the  grants  of  powers  to  Congress,  and  restrictions  on 
tho^e    power?.      There    are,    also,    prohihitions  on   the   States. 
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Sfdmef  suthbrity  iinisl,  riecessarily,  etist,  having  tli<^  uftimatd  ju-  S^ect.  0. 
riiklictron  to  fix  and  Ascertain  the  interpretations  of  the  grams,  v^^^s^^^/ 
restrictionsr,  and  prohibitions."  [Webster  2d  speech,  p.  76,^ 
There  is  also  high  authority  id  prove  an  independent  Judiciary 
is  essential.  For  40  years,  Congtess  and  the  people,  have, 
invariably,  established,  preserved,  and  supported  such  a  Judi* 
ciary  without  objection,  except  a  few  would  make  the  judgdit 
more  dependent.  I  may  add,  the  Judiciary,  State  aiid  Federal, 
including  the  juries,  are,  and  ever  have  been,  the  safety  and 
pride  of  the  republic.  Legislators  have  their  merits,  in  giving^ 
and  executive  magistrates  in  executing,  the  laws,  not  in  ezyoHH' 
ding  them. — This,  in  them,  is  usurpation. 

When  we  consider  the  numerous  Judicial  magistrates,  arid 
eispecially  two  or  three  hundred  thousand  of  jurymen,  the  solid  and 
iielect  part  of  the  people  in  the  Judiciary,  exclusively,  and  other:!' 
connected  therewith,  I  hesitate  not  to  affirm  that  there  is  more 
weight  of  character  in  the  Judiciary  than  in  both  of  the  other 
two  departments.  Sec  43. 

It  cannot  be  shown  the  constitution  is  a  compact  between  thef'  a  compact 
State  Governments. — The  constitution  itself,  in  its  very  front,  among 
refutes  that ;    it  declares  that  it  is  oidained  and  established  fix/  ^.^YuonsU- 
the  people  of  the    United  States.      So  far  from  saying  that  if  is'  t„te  judi- 
established  by  the  Governments  of  the  several  staties,  it  does  riot'  cini  tribu* 
even  say  it  is  established  by  the  people  of  the  several  states,  noU. 
[Webster's  last  Remarks,  p.  95—p.  93.J     It  was  said,  the  Con- 
stitution is  a  compact  between  States,  making  the  General  Gor- 
ernment  the  result  of  it,  not  a  party  to  it — yet  made  it  a  party 
to  it^ — so  being  a  party  cannot  judge  on  the  terms  of  compact. 
Mr.  W.  admitted,  for  argument  sake,  that   *'  the  constitution  is 
a  compact  between  states,  still  it  may  be  so  construed,  arid  with 
certain  powers,  that  it  shall  construe  and  interpret,  for  itself, 
the  terms  of  the  compact.     It  may  be  one  of  the  powers  granted 
by  the  compact,  that  it  so  construe  it.      If  the  Old  Confedera- 
tion  had   contained    a   clause,    declaring  that   resolutions  of 
Congress  should  be  the  supreme  law  of  the  land,  any  state  law 
or  constitution  to  the   contrary,   notwithstanding,  and  that  a 
committee  of  Congress,  or  any  other  body,  created  by  it,  should 
possess  judicial  powers,  extending  to  all  cases  arising  under  res- 
olutions of  Congress,  then  the  power  of  ultimate  decision  would 
have  been  vested  in  Congress,  under  the  confederation,  although 
that  confederation  was  a  compact  between  states" — for  the  par- 
ties to  the  compact  were  competent  so  to  constitute  a  judicial 
tribunal.     In  fact,  the  Old  Confederation  did  vest  power  in  Con- 
gress to  coxi^iiUiie  judicial  tribunals ;  and  the  Old  Congress  did 
constitute,  appoint,  and  organize,  a  judicial  tribunal,  that  deci- 
ded the  important  Wyoming  dispute  between  the  states  of  Con- 
necticut   and    Pennsylvania ;    so  that   Congress  constituted  a 
jicdicial  tribunal    that  decided,  ultimately,  on  all  captures  in 
cases  of  appeals.     If  a  compact  ameng  states,  like  the  Old  Con- 
f^eration,  it  is  their  Government  under  which  their  agents  are' 
appointed  by  them,  respectively  to  execute  iti     These  ageHM' 
mty  vote  by  states ^  as  under  the  confederation,  or  individually; 
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Bkct.  44.  as  in  the  present  Senate.  It  is  never  executed  as  a  compact  or 
contract,  but  rather  as  a  statute,  ordinance,  or  constitution  is, 
by  major  votes,  as  in  a  senate  in  one  room,  binding  minorities 
assenting — therefore,  unlike  a  treaty  between  two  independent 
nations,  which  each  party  executes  by  himself. 

I  now  come  to  the  great  question,  what  tribunal  is  the  com- 
mon arbiter  to  decide,  finally,  and  in  the  last  resort,  if  an  act  of 
Congress,  a  state  statute,  &c.  is  constitutional  or  not  ?  It  is  be- 
lieved hitherto,  the  Supreme  Court  of  the  United  States,  only, 
has  decided  such  questions  when  recognised  in  the  Generad 
Government,  and  the  Supreme  Court  of  each  state,  when  finally 
decided  in  state  jurisdiction.  The  Supreme  Court  in  40  years, 
has  decided  two  acts  of  Congress  unconstitutional — 6  constitu- 
tional— 9  state  laws  constitutional — 26  unconstitutional — 
affirmed  14  stale  judgments — annulled  14, — (very  few  consid- 
ering how  many  thousand  statutes,  and  acts  of  Congress  have 
been  enacted,  and  how  many  thousands  of  state  judgments 
bearing  on  laws,  dLc.  of  the  Union,  have  been  rendered  in  40 
years,  by  more  than  20  courts,  and  more  than  20  legislatures) — 
assenting  to  the  appellate  jurisdiction  7 — acquiescing  in  do. 
21. — States,  parties,  really  and  nominally,  6— incidentally,  4 — 
opinions  against  the  President,  2 — in  his  favour,  2 — against  the 
Secretary  of  State,  2. 

[Senator  Johnson,  in  his  speech,  p.  28,]  adds.     *'  The  wise 
heads  that  framed  the  judiciary  act  saw  this — that   it  will  often 
happen  that  questions  will  arise   between  individuals  claiming 
rights  and  powers  under  the  two  governments,"    federal  and 
state,    "  and  made  the  necessary  provision  of  the  25th  section. 
This  presents  an  admirable  system,  perfect  in  all  its  parts,  har- 
monious in  all  its  operations,   which  establishes  justice,  insures 
domestic  tranquility,   and  preserves  the  Union."      **  It   has  been 
admitted  that  the  Supreme  Court  may   decide  all  cases  between 
individuals."     p.  iJO.     Dj  not  tliese  cases  in  some  form  or  other, 
involve  every  kind  of  state  power  or  sovereignly  ? 

In  these  pa^^es,  by  Supreme  Court,  I  mean  that  of  the  United 
States — and  1  repeat  the  ass^erlion,  that  this  Supreme  Court  is 
the  common  arbiter  throughout  the  Union.  So  hold  Senators, 
Webster,  Livingston,  .Tohnson,  Clayton,  and  most  other  Sena- 
tors in  Congress  in  1830,  of  both  great  parties,  and  they  show 
it  must  decide  whether  an  act  of  Congress,  is  constitutional  or 
not  as  to  citizens,  as  is  admitted  in  the  States,  so  in  regard  to 
the  states  themselves. 

This  Court  is  ordained  and  established  by  the  constitution,  or 
not  at  all ;  for  art  1st  sect.  8lh.  No.  i)  gives  Congress  power 
**  to  constitute  tribunals  inferior  to  the  Supreme  Court" — not  this 
court,  understanding,  clearly,  this  is  constituted  by  the  Consti- 
tution. This  our  fundamental  principles  require,  which  require 
tlic  legislative,  executive,  and  judicial  powers  to  be  kept  dis- 
tinct forever;  and,  forever,  to  keep  them  distinct,  each  must  be 
independent  in  its  own  proper  sphere  ;  and  to  be  so  indepen- 
dent, it  must  be  established  by  the  constitution.  Art.  3d.  sect. 
J^  No.  J,  says,  **  the  judicial  power  of  the  United  States   sl^all 
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ba  vested  in  one  Supreme  Court/'   &c. — Sect.  31  extends  this  Sseri  44. 

judicial  power   **  to  all  cases  in  law  and  equity,  arising  under 

this  constitution,  the  laws  of  the  United  States,  and  treaties 

made,  or  which  shall  be  made,  under  this  authority."    To  all 

cases  of  ambassadors,  &c.  admiralty,  &c.    "  to  controfersies  tp 

which  the  United  States  shall  be  a  party ;  to  controfersies  be* 

tween  two  or  more  States  f*  between  citizens  of  different  States; 

between  citizens  of  the  same  State,  claiming  lands  under  the 

(rants  of  different  states,  and  between  a  state,  or  the  citizens 

thereof,  and  foreign  states,  citizens  or  subjects."     In  all  these 

cases,  the  Supreme  Court  has,  originally,  by  appeal,'  or  writ  of 

error,  positively,  jurisdiction.      If  an  act  of  Congress  arises 

under  the  constitutioui  or  not,  o^  in  pursuance  of  it,  or  not,  is 

often  the  vetyjudicicU  question  to  be  decided.    If  it  so  arise,  or 

is  so  pursuant,  it  is  Supreme  law  (art.  6th  No,  ^,)  binding  the 

judges  in  every  state ;    "  any  thing  in  the  constitution  or  laws 

to  tiie  contrary,  notwithstanding." 

It  must  be  seen  in  these  cases,  state  sovereignty,  as  far  as  any 
exists,  must  have  been  often,  directly  aud  necessarily  involved. 
Sovereignty,  as  it  exists  in  the  State  Governments,  is  only  dele- 
gated, and  a  power  to  make  and  execute  laws  in  sundry  cases ; 
subject  always  to  many  and  essential  limitations,  found  in  the 
Federal  constitution,  and  in  certain  fundamental  American  prin* 
ciples.  I  say,  necessarily  and  absolutely, — for  instance,  two 
citizens  of  Vermont  claim  the  same  farm  in  that  state,  the  plain* 
tiff  under  a  New-Hampshire  grant,  and  the  defendant  under  a 
New  York  grant.  The  plainuff  recovers  in  a  Circuit  or  State 
Court — the  defendant  by  a  writ  of  error,  carries  the  cause  into 
the  Supreme  Court — this  Court  has  no  choice,  it  roust  decide 
the  question  the  parties  have  a  right  to  make — that  is,  which 
State  had  power  to  make  the  grant.  It  has  been  well  observed 
that  the  two  citizeiis  and  all  persons  claiming  under  them,  are 
forever  bound  by  the  decision  ;  and  further,  where  the  citizens 
of  states  are  bound,  these  states  themselves  are  bound,  also. 
Now,  in  necessarily  deciding  on  the  power  of  a  state  to  make  a 
grant  of  land  by  its  legislature  or  executive,  is  necessarily  deci- 
ding on  its  delegated  sovereignty.  This,  State  Courts  do,  every 
day  without  objection.  Yet  some  are  ignorant  or  prejudiced 
enough  to  think  this  state  sovereignty  above  judicial  power ;  too 
exalted  for  judges  and  juries  to  look  upon.  But  a  state  legisla- 
ture must  sit  in  judgment  on  its  own  grant  or  acts.  Here  it 
may  be  well  to  notice  this  state  opposition,  its  origin,  nature, 
and  progress.  The  first  opposition  early  arose  in  Congress, 
when  it  enacted  a  law  respecting  invalid  pensions — and  this 
Court  decided  it  was  unconstitutional.  This  decision  naturally 
touched  the  feelings  of  those  who  enacted  the  law.  The  next 
case  was  an  action  against  the  State  of  Georgia,  by  a  citizen, 
also,  a  like  action  against  Massachusetts  in  1793,  before  sta- 
ted— in  which  actions  the  Court  held  a  State  was  suable  by  a 
citizen,  of  another  state  or  alien.  This  was  considered  a  violar 
tion  of  state  rights,  and  sovereigntv,  and  produced  the  Hth 
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V^^/%f  tesUbet'ivceu  State  nnj  Federal  powerii    u'd  tM  f 
beixeeu  Suies  nod  the  Federal  Ju<iii;iarj. 

In  l?i)S,  CoDgteas  euacted  Ihe  alien  and  Beiilioft  Uwi^fi 
which  sDmc  were  couvicicd  in  the  federal  courts;  of  apmt 
lh«D  lawi  ware  so  far  deemed  coDstitutional.  Thosa  ^etMliut 
the  deciiioni  on  them,  produced  a  strong  oppoihiaq,  fU|4  tj^ 
famous  resotulions  of  Virginia  and  Keoluclt;,  dto.  <liiyliTWH  ^ 
acts  unconstilutional,  though  on  the  nbole,  EutnDittsd  U^  fvf 
euflered  to  expire  in  1800.  In  (he  alien  aud  seditipa  CMO^  A* 
question  was  betircen  stale  rights  and  Congress.  -  Iq  Uw  w* 
of  Marbuif  and  ^tladisoD,  it  was  between  the  SupraoM,  Cavft  JR 
fact,  and  the  President,  JeSerson,  in  which  case  ■(  vu  '^~ig?ff 
he  improperl;^  withheld  Marburr'a  cumniiasion  u  jaatiMof  th* 
peace.  Thus,  'm  a  few  yean,  ibis  Court  (uund  it  pr.CMmj  »n4 
proper  to  decide  against  Congrc^,  stale  rights,  ud  the  Fra» 
dent  on  constiiulional  principles.  So,  in  the  couna  of  90  or  S7 
years,  it  had  so  to  decide  tnany  very  ini|)ortant  cptuthiitiapil 
questions,  against  tho  claims  of  state  lighta,  atisiiif  on  Wat^ 
statutes,  impairing  contracts,  taxing  the  V.  Statei  Bank,  iLC  ip 
which  cases  it  decided  state  statute?,  acts,  and  laws  W«ro  iiBoqQ< 
elitutional;  in  which  many  of  the  PresidentSi'  mwabon  of 
Congress,  stale  governors,  legislators  and  judged,  bad.  aeud  0^ 
the  principle  tiicy  were  consul utional,  and  so  Ibiwd  tbanutlrai 
opposed  to  this  Court;  and  though,  often,  iheif  fnnlii^^  ■nj 
sometimes  their  pride  was  excited,  yet  in  no  one  qaae,«Mtha|i4 
e»er  a  mnjotily  of -late  legistalara  or  slate  ytdgO,  t  '  ' 
to  be  uuDK  It.    li  tiu  not  10  often  deoideil  m   ' 

ttilioau  as  the  sttte  judges  bife.    All  hs  ideoii      ._ 

Ibrce,  not  reversed  by  itself,  and  on  the  whole,  it  stands  firm. — 
lat.  Became  the  constitution  supports  it ;  so  have,  and  do, 
moat  of  the  eminent,  experienced  lawyers,  who  know  the  *aJua 
ofa  firm,  independent  judiciary.  State  and  Federal  in  popular 
Goreinment,  to  stay  the  waves  of  popular  feeling,  till  lima  pro- 
duces reflection  and  moderation.  If,  when  this  is  done,  a 
majority  of  the  people  think  its  decision  or  decisions  wrong, 
they  will  alter  Ihe  constitution,  as  in  1793,  impeach,  as  in  1795, 
1605,  1830;  or  6nd  some  other  remedy.  Only  three  such 
cases  ha?e  existed  in  40  years  \  and  because  Judge  Chase,  im- 
peached, was  not  condemned,  Mr.  Jeflerson  hastily  formed  an 
opinion  that  the  remedy  by  impeachment  was  of  no  value.  Tba 
excited  citizens  of  the  South,  too,  think  amendments  a  slow 
process,  and  three  fourths  of  the  legislatures  may  not  agree; 
with  whom  nothing  is  raluable  that  does  not  accord  with  "fed- 
*Hg,"  "feelings  of  kmtorahU  justice,"  in  a  hot  climate. 

8d.  Presidents,  members  of  Congress,  State  GoveTnora.  leg* 
islators,  and  judges,  hare  erer  been  nearly  equally  divided  on 
the  great  disputed  questions.  Creditors,  public  aod  prirale, 
men  of  property  and  experience,  have  generally  supported  it, 
and  the  debtors,  embarrassed  men,  men  of  ardent  disposiUwi^ 
and  having  vague  notions  of  law  and  liberty,  hare  opposed  it, 
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andthe  judiciarpowets.generallj.    Thii,  m  alt  republics,  hat  Saot*  44. 

been  the  natural  course, 

3d.  Those  who  have  suppotted  the  constitution  as  it  is  su* 
preme  law,  and  a  rule  of  conduct,  have  had  the  advantage,  and 
they,  generally,  have  supported  this  court.  Those,  who  have 
viewed  the  constitution  as  a  compact,  have  laboured  under  soma 
disadvantages,  and  they  have  been  most  opposed  to  this  court. 
Their  ideas  of  their  compact  have  been  various  and  fluctuating, 
and  confused ;  hence,  'they  have  had  no  rallying  point  as  the 
supporters  have,  and  who  have  had  by  far  the  most  able  guides 
in  an  arduous,  judicial  controversy. 

4th.  It  is  not  recollected  that  more  than  two  or  three  state 
courts,  have  ever  decided  on  the  same  point  against  the  Supreme 
Court — to  which  the  opposition  has  usually  been  made  by  annu- 
al state  legislatures,  ever  difiering  among  themselves,,  except  in 
1793,  as  to  the  1 1th  amendment.  Such  changeable  bodies,  so 
constituted,  and  little  taught  in  nice  law  matters,  but  feebly  op« 
pose  the  learning,  experience  and  stability  of  law  courts ;  cau* 
tlous  in  every  step  they  take,  and  always  hearing  opposed  coun- 
sel. Fluctuating  forever  the  more  stable  legislature  of  Virginia 
has,  in  31'  years,  directly  opposed  itself.  In  1798,  it  decided  97 
to  ($8,  that  the  Supreme  Court  was  not  the  common  arbiter,  in 
1810  unanimously  decided  it  was  this  arbiter.  In  1829,  it  again 
decided  it  was  not  this  arbiter,  by  only  a  majority  not  large.  It 
IS  believed  Virginia  never  has  held  that  a  state  legislature  is 
this  arbiter.  In  fact  the  legislatures^  the  proper  state  law  makers^ 
have  no  guide  or  compass  in  judicial  matters.  Their  leaders 
usually  act  like  parties,  not  like  judges.  They  usually  hear  na 
parties,  nor  their  counsel ;  their  course  seems  naturally  to  be,  U> 
argue  ^r  and  against  a  law  or  measure  proposed.  Their  prac- 
tice is  accordingly,  and  right  enough.  Tlie  silent  members  may 
judge  fairly  when  they  do  not  take  sides  in  hearing  and  judging,, 
as  they  always  must  in  voting  pro  and  con.  As  to  the  power  of 
state  legislatures  to  suspend  acts  of  Congress,  so  to  make  them 
**  depend  upon  the  will  of  each  and  every  state,"  Senator  John- 
son observes,  p.  23.  This  power  is  not  derived  from  the  consti- 
tution, but  is  a  high  and  transcendental  power,  above  the  consti- 
tution, and  above  all  law ;  it  is  an  abstraction  from  the  idea  of  sov- 
ereign power,  and  a  refinement  on  the  theory  of  government. 
The  people  of  the  states  have  not  delegated  this  veto  to  the  leg- 
islatures; it  is  judicial,  not  a  hgislativt  power ;  if  it  pertains  to 
the  sovereign  power  of  the  stale,  it  must  be  a  resorved  power  to 
the  people,  to  be  exercised  by  them,  in  their  sovereign  capacity. 
But,  whether  the  states,  or  the  people  of  a  state,  have  a  light  to 
negative  the  laws,  is  a  question  to  be  determined.  By  whom  t 
By  the  State  ? — that  is,  to  be  judge  in  its  own  cause  ?  Or  is  it  to 
be  submitted  to  a  majority  of  the  people  of  all  the  states  ?  Or  to 
the  Supreme  Court? — It  is  "a  controversy  in  which  the  United 
States  are  a  party"— So,  by  these  words  of  the  constitution,. to 
be  decided  by  this  court — same  p.  28.  "  Admitting  the  power 
of  the  state,  and  the  right  to  decide  for  herself,  then,  each,  and 
•very  state  in  the  Union,  has  a  constitutional  veto  on  the  laws  of 
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Sfpr.  44.  Um  UniUd  Suioi,"  iu.  What  ■  scene  of  coofoaioa.  P.  31. 
''~^  Jlf^Ni,  **  Wflh  iutc  ihcD,  anJ  the  BoiHllest  slate,  with  ihe  smal- 
'  UK  iiiijiiilj.  ■III!  nil  |i  II  I  ii  I  laws  ni(hin  bei  jurisdiclioo,  tben 
tb>  Mtma  of  the  goTerameiii  must  depend  oo  the  coacurreat 
win  ofneh,  tad  all  ihc  Bi&tes."  p.  24.  IT  ibis  be  the  right  ofa 
MilSf  ihMi  thb  consiiiutioD  "  is  a  political  moofter,  born  incapa- 
bb  flf  Uriag,  u«l  containing  principles  oT  self-deslTuctioD."  Ths 
Ubkib  MMl  dJusolte  pnceabljr,  whcaever  the  caprice,  the  p<a9- 
MM,  or  UifaitkLn  of  K  few  aspiring  men  of  a.  stale  will  it,  or  it 
■Mt  hs  ■MUBtained  bji  force.  In  pp.  S4 — 25,  be  condeiniis 
Omdj*!  Mita  conreiition.  If  there  must  be  a  conrentioo  of  all 
thsMUM^it  Otaglit  to  be  cilled  by  the  "complaining  panj,  ibe 
TiMiri^  mifc"  p.  2a.  So  Masf^achuseltsiiiUin  17D3— p.  26. 
On  nnoOB  Motions  in  the  conienlioa,  "  upon  more  mature  con* 
•idoralioa,  boweTcr,  it  was  delermitied  to  extcDd  the  joricdiciioa 
of  Um  SyprMW  Ooon  10  tU  eua  tbU  flooU  iow  andor  Iho  eoa- 
"'    '  '*      iun,  or  treKlic!.     It  was  essential  to  nialie  lb* 

MOXttuive  with  the  legislative    power" — cites 
•  tt  wUeli    it  extnods  by  the  third  articis  of  ibe 
.1,  p.  n.     "  Tke  right  or  a  state  to  aaoul   a    law  of 
OppgTMl  niMt  dopnd  od  their  showing  that  this  is  a  mere  coq- 
MmtiM  of  ■tttH*'— "  tiiis   is  not  a  compact  of  the   Stales." 
CStN  tlM  TodmliM. 

WflbMo'f  U,  ipMeh  p.  60.  ".^m  gmt  mmnim  »*  wkaa 
frmmaHwt it UUAtUbm  tk cMutjMMwdsiy ormMOMiita- 
tnBUityofthohwi^-p.6L  "Tbo  iwhtof  a:st«uto.«MtiiI« 
kw  of  Gongna,  euuMt  bn  gwinttuMd,  Mt  on  the  ftooBd  of  tho 
■mliottiblo ijAt  of  una  to  roHit  om«rioii.  Ant lo  tony  on 
tbg  fTootd  of^nnription."  A  niiMajnbon  tbo  cm— iwiiua. 
"  Tbno  h  iM  iDodo  in  whteh  a  Mnte  gifrernmoat  snAr  <jk  ttm- 
Mlvtio*,  ta  ■  member  of  the  Union,  can  interfere  and  stop  the 
pTogieH  of  the  general  goremment,  bj  force  of  her  own  lawa, 
under  any  circumstances  whatever" — which  makes  it  a  crear 
tare  of  each  stats  as  well  as  of  all  the  statei— the  serrant  of 
twenty-ibur  masters,  of  different  wills  and  different  parposes,  yet 
bonnd  to  obey  all" — and  each  one.  The  gsneial  ntremmeat 
"  is  the  people's  government" — their  oooititution  mads  by  them, 
and  the  ■oprome  law."  p.  76.  "  The  people  tiave  wisely  pro- 
vided in  the  constitution  itself,  a  proper,  suitable  mode  and  tribti- 
nal  for  settling  questions  of  constitutional  law."  The  constitu- 
tion has  ordained  the  authority  by  declaring,  "  ike  Cinutitutiei», 
andlauis  of  Iht  Untied  Stida,  m4uU  Mfmmiancs  tiereof,  ikaU 
be  the  svpreme  law  of  Ikt  land,  any  thing  in  tie  e^tulitutum  or 
lout  of  any  ttate  to  the  eotUrary,  nottntiataiuliiig."  p.  77.  The 
constitntion  has  declared  the  Supreme  Court  shall  decide  qiie» 
UoDs  of  constitutional  law,  by  declaring  "  that  thtjwiieiai  pavtr 
ihalt  nlend  to  ail  caiet,  arising  under  the  constitution  and  laws 
of  the  United  States."  "  These  two  provisions  cover  the  whole 
ground." 

It  is  said,  the  federal  judges  are  ^pointed  by  the  President, 
and  paid  by  Congress,  so  on  one  aide  in  state  controversies  with 
the  ^neral  govarnment.    But  the  President  is  the  Resident  c^ 
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lUly  mnd  the  Federal  Senate  b  an  equal  and  independent  branch,  9bct.  IS. 
in  the  Federal  legislatare,  and  can  prefent  any  and  every  act,  be- 
ing enacted.  Tbia  Senate  is  the  very  creature  of  the  state 
L^ialatures,  and  the  most  complaining,  always  elected  by 
them.  If  there  be  any  objection,  it  is,  that  experience  and  mo* 
tives  often  profe  these  senators,  are  better  agents  of  their  respeo- 
ive  state  governments,  than  they  are  of  the  general  government. 
When  we  see  what  efforts,  ior  forty  years,  many  federal  senators 
have  made,  to  support  and  increase  state  rights,  we  are  often  left 
to  infer,  they  know  no  other ;  and  that  they  think  twenty-four 
state  governors,  3,000  stale  legislators,  and  above  a  hundred  su- 
preme, state  Judges,  have  no  ability  to  understand  and  protect 
their  own  state  rights.  Some  hundred  of  state  judges  are  paid 
by  the  states. 

5tb.  Those  who  deny  the  Supreme  Court  is  the  common  ar- 
biter, differ  essentially  among  themselves,  even  in  the  federal 
senate,  as  on  Mr.  Foot's  resolution,  senator  Hayne  supported  the 
S.  Carolina  doctrine,  above  stated-— Mr.  Grundy  ceded  it  is  the 
oommon  umpire  to  decide  on  the  constitutionality  of  all  congres- 
sional enactments  made  in  pursuance  of  the  constitution.  "  He 
admitted  the  legislature  of  a  state  was  not  the  tribunal'*  to  decide, 
but  a  state  convention  may  be  called,  and  that  may  nullify  the 
oppressive  law,  after  which  Congress  must  acquiesce,  by  aban- 
doning the  power.  Mr.  Woodbury  rather  rested  on  a  conven- 
tion of  the  states  on  the  5th  article  of  the  constitution,  and  the 
right  to  stand  on  the  unalienable  right  to  resist  extreme  oppres- 
sion. Senator  Rowan's  opinion  has  been  noticed,  as  above. 
These  are  but  a  few  of  the  different  opinions  among  the  advo- 
cates of  state  rights,  and,  till  they  better  agree,  that  court  will 
stand  firm,  and  keep  its  steady  course  undisturbed.  The  objection^ 
that  the  federal  judges  are  appointed  by*  the  President,  and  paid 
by  Congress,  leads  us  to  notice  their  appointments  and  pay  are 
assented  to  by  the  senators  in  Congress,  the  very  agents  of  the 
several  states,  invariably  elected  by  their  state  legislatures,  and 
instructed  by  them  whenever  they  see  fit  to  do  so. 

We  find  valuable  matter  in  the  proceedings  of  Virginia,  Mas- 
eachusetts,  &c.  in  1798,  and  1799,  as  to  the  important  qnestion^, 
who  is  to  construe  the  constitution  of  the  United  States  in  the 
last  resort,  and  is  it  a  compact  or  not  t  On  the  subject  of  the 
Virginia  resolves  as  to  the  alien  and  sedition  acts  of  Congress, 
the  minority  in  the  Virginia  legislature,  68  (majority,  97)  ad- 
dressed the  people,  and,  in  their  address,  ably  supported  the  doc- 
trines of  chose,  who  hold  the  constitution  is  not  a  compact,  and 
that  the  Supreme  Court  is  the  common  arbiter.  They  said  the 
constitution  of  the  United  States  "  presents  to  us,  for  many  pur-  | 
poses,  an  entire  nation** — So  says  even  Jefferson.  They  enumer- 
ated the  objects  of  the  general  government,  and  added,  ''  with 
regard  to  these  objects,  America  is  one  nation,  and,  therefore,  v 
the  state  governments  are  restrained  from  interfering  with  these  i 
great  objects  of  sovereignty," — as  to  foreign  enemies,  "  the 
means  of  obtaining  intelligence  of  their  plots,  are  in  possession 
of  the  general  government."    "  In  the  confederation  all  powers. 
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Sbct.  45. 


Sect.  45. 
Can  a  leg- 
islature, 
take  from 
a  judge 
during 
good  be- 
havior hifl 
office  ?  So 
his  salary 
of  course. 


not  ezjM'eff/y  delegated,  afe  reUioed,  bat  id  ihm  tmendment,  (of 
the  constitution,)  this  expressive  word  is  omitted" — that  ib,  the 
wofd  expressly  is  omitted.  The  address  goes  on,  "  the  legislatare 
of  Virginia,  has,  itself,  passed   more  than  one   unconstitutional 
law,  but  they  have  not  been  passed  with  an  intention  to  violate 
the  constitution.     On  being  decided  to  be  unconstitutional  bjr 
the  legitimate  authority,  they  have  been  permitted  to  fall.**    Had 
the  judges  deemed  them   constitutional,  they  would  have  been 
maintained.     The  same  check,  nor  is  it  a  less  efficient  one,  ex* 
ists  iu  the  government  of  the  Union.     The  judges  of  the  United 
States  are  as  independent  as  the  judges  of  the  state  of  Virginia ; 
nor  is  there  any  reason  to  believe  them  less  wise  and  less  virtu* 
0U9.     '*  Jt  is  their  province  and  their  duty,  to  cansirue  the  ani' 
stitution  and  laws ;  and  it  cannot  be  doubted  but  that  they  will 
perform  this  duty  faithfully  and  tnily.'*     **  Let  us,  in  the  mean 
time,  seek  a  repeal  of  every  act  we  disapprove."     We  have  seen 
how  the  parties,  stood  in  Virginia,  68  minority,  97  majority.  In 
Massachusetts  legislature,  on  the  same  subject,  the  Virginia  mi- 
nority was  supported   by  every  senator  except  one,  and    hi  the 
House,  by  a  vote  of  116  to  29.     Taking  both  sides  together, 
there  was  a  very  great   majority  that   supported  the   Supreme 
Court  as  the  common  arbiter,  and  the  constitution,  in  the  maioi, 
as  ami  compact — nearly,  in  every  state  in   the  Union,  the  stale 
judges,  as  in  Virginia,  on  the  constitutionalKy  of  state  laws.  So, 
on  the  whole,  the  Supreme  Court  has  been  supported  as  the  com- 
mon arbiter,  even  in  Virginia ;  taking  together  the  votes  in  her 
legislature  in  1796— lS10--and  1839.     In  this  address  is  taught 
another  true  principle,  that  is,  the  people  of  the  United  States, 
in  fact,  of  the  twenty-four  states,  and  territories,  are  one  entire 
nation  to  all  national  or  general  purposes.     It  is  a  settled  prin- 
ciple, if  two   powers  in    the  same  system,  clash,  and  one  must 
yield,  the  less  must  yield  to  the  greater.   This  has  been  the  prac- 
tice, as  to  both  orijrinal  and    delegated  sovereignty.     Therefore, 
when  the  people  of  Massachusetts  formed  and  established  their 
state  constitution,  though,  in  so  doing,  they  acted  in  their  origi- 
nal, sovereign    capacity ;  yet  they  confessedly  acted   in  subordi- 
nation, as  a  part  of  the  American  people,  as  to  the  powers  vested 
in  the  general  government    by  the    whole    people,   or   to    be  so 
vested. 

Long  has  existed  a  third  great  question,  can  a  legislature, 
State  or  Federal,  take  from  a  judge,  r/i/rtn^  ^oofi  6eAarior,  his 
office?  of  course,  his  salary.  On  the  decision  of  this  question  in 
February  1802,  were  the  federal  circuit  judges  removed,  by 
Congress'  repealing  the  act  under  which  they  were  appointed  in 
1801 — this,  by  abolishinir  their  offices.  It  is  true  they  were  in- 
ferior jiidges,  so  their  offices  were  established  by  act  of  Congress, 
and  not  by  the  constitution,  as  the  offices  of  the  Supreme  Judges 
are.  All  acjreed  their  salaries  ceased  with  their  offices.  This 
was  an  important  democratic  decision,  extending  the  powers  of 
Congress  and  the  President  against  the  Judiciary.  We  find,  in 
the  two  important  speeches,  in  the  House,  of  Mr.  Giles  and  Mr. 
Bayard,  important  principles.     These  speeches  were,  preserved 
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as  coDtainiog  the  main  arguments  on  both  sides.  We  find  in  Sict.  46. 
this  case,  as  in  others,  for  forty  years,  the  majority  in  Congress,  v^r^^--^ 
federal  or  democratic,  has  given  the  constitution  a  broad  con- 
struction, and  the  minority,  a  limited  one — proving  what  is  uni- 
versally proved,  that  is,  that  men  naturally  extend  powers  in  their 
own  hands,  and  limit  them  when  their  opponents  possess  them. 
During  the  twelve  years  from  March  4th  1789  to  March  4th, 
1801,  the  federal  party  were  the  majority,  generally,  in  Congress. 
Their  object,  evidently,  was  to  extend  the  federal  powers,  they 
possessed,  more  especially  the  judicial  and  executive  powers — 
little  foreseeing  these  powers  were  soon  to  pass  into  democratic 
hands,  to  be,  by  them,  in  fact,  continued ;  but  yet  in  a  manner 
to  put  down,  and  keep  down,  all  federalists,  except  some,  whose 
political  coats  were  as  good  one  side  as  the  other. 

Of  all  the  majorities  in  Congress  the  democratic  have  most    Sect.  46. 
extended  federal,  legislative  powers.     Witness  the   abolition  of  How  d«- 
the  circuit  courts  in  1802 — the   long   embargo,  and  acts  to  en-  jnoc'*cy 
force  it — internal  improvements  and  tariffs,  armies  and  navies,  ed'ogjajai^ 
and  an  United  States  Bank,  all  much  increased — foreign  missions  tive  and 
multiplied,  public  expenses  increased,  and  federal  credit  and  executive 
finances  essentially  preserved.     The  executive  power,  also,  has  power.and 
been  increased.     The  long  and  ruinous  embargo  was  an  execu-  j'u^^^i 
tive  measure;  and   the  President's  power  to  remove  from  office 
without  giving  any  reasons,  has  been  vastly  increased  in  prac- 
tice, under  democratic  iudulgencies   and  defence;  a  power,  in 
its   nature,  corrupting  and  dangerous,  as  it  makes  thousands  of 
openings  to   put  favourites  into  office,  and   encourage  office 
seekers. 

The  federalists,  with  the  aid  of  Washington  and  Adams,  gov- 
erned twelve  years,  by  small  majorities  generally.  In  the  case 
of  the  British  treaty  they  had  but  three  plurality  in  the  house,  51 
to  48  votes.  In  1799,  Washington  died,  the  federalists  divided 
as  to  French  affairs,  and  in  1^1,  Jefferson  was  elected  Presi- 
dent, by  a  small  majority.  He,  and  the  democratic  party,  be- 
came the  majority,  and  federalists  in  their  measures,  generally, 
except  as  to  the  judiciary :  though  for  twenty-nine  years  as  be-^ 
fore,  they  had  acted  and  talked  like  democrats.  And  the  old 
federalists  have,  in  most  cases,  for  the  same  twenty-nine  years, 
opposed  constructive  powers  as  before  their  opponents  did.  As 
to  the  judiciary,  both  parties  have  continued  to  act  on  their  for- 
mer principles.  The  hostility  of  Jefferson  and  his  party  to  this 
Judiciary,  cannot  have  been  mainly  personal  or  political,  as  all 
the  judges  of  the  Supreme  Court  for  eighteen  years,  except  Mar- 
shall and  Washington,  have  been  appointed  by  democratic  Pre- 
sidents. This  hostility  is  found  in  the  nature  of  civil  society 
and  government — that  is,  in  the  debtor's  interest,  and  in  loose 
inaccurate  thinking,  generally.  The  debtor,  the  tender  and  stop 
law,  and  bad  paper  money  interests,  ever  have  been,  are,  and 
will  be,  with  a  few  exceptions,  hostile,  in  grain,  and  feelings,  to 
judicial  power,  correctly  administered. 

In  the  Circuit  Court  debate.  Feb.  1802,  Mr.  Giles,  sopporied    Sect.  47. 
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&Cv  **  The  judicial  povrer  shall  be  vested,  &e.  art  Ist,  sect*  Se€;t.  48« 
8th,  No.  9.  We  now  find,  in  the  legislative  departtnent,  the  -^m-  j-m^r 
same  imperaiive  language  of  the  people  used — all  legislative 
power  herein  granted  shaU  be  vested  in  a  Congress ;  not  «5 
vested  to  consist,  6lc.  It  may  be  said  with  equal  propriety^ 
Congress,  or  the  legislative  department,  is  not  formed  by  the 
constitution,  if  it  rests  on  the  word  shalL  The  constituticm 
only  says,  Congress  shall  consist  of  a  Senate,  a  House  of  Rep« 
resentatives,  and  then  directs  how  the  state  legislatures  and  the 
people  shall  form  them,  observing  certain  rules — and,  if  the 
state  legislature,  and  the  people,  had  neglected  to  form  them, 
Bone  ever  could  have  existed.  We  find  the  very  same  language 
applied  to  the  executive  department,  to  wit,  the  executive  power 
ihall  be  vested  in  a  President,  &c.  he  shall  hold  his  office,  &c. 
Here  the  executive  department  is  not  formed  by  the  constitu- 
tion. It  only  directs  how  it  shall  be  formed  by  Congress,  state 
legislatures,  and  the  people,  and  had  these  neglected  to  form  the 
executive  department,  none  could  ever  have  existed — proving 
none  was  formed  by  the  constitution.  In  all  these  cases,  the 
language  is  imperative,  and  the  same,  and  not  to  obey  is  a 
breach  of  duty.  Nor  is  it  true,  that  "  the  assignment  of  the 
duties  of  judges,"  is  left  to  the  entire  discretion  of  Congress. 
On  the  contrary,  the  constitution  itself,  describes  and  defines 
the  powers  of  the  Supreme  Court,  and  vests  them  in  it,  as  be^ 
Ibf  e  stated. 

As  to  the  President's  appointing  and  commissioning  the  Bayard* 
judges,  stated  by  Giles,  to  prove  their  dependence,  Mr.  Bayard 
and  others  answered,  *'  a  law  has  created  the  office — the  judge 
has  been  appointed,  and  the  office  filled,  the  law  therefore  is 
executed  and  cannot  be  repealed."  In  defence  of  the  judiciary, 
it  was  said,  "  all  agree  the  legislature  has  not  the  power  to  re- 
move the  judge  from  his  office" — **  but  it  is  contended  only  that 
the  office  may  be  taken  from  the  judge."  "  Is  it  not  the  same 
to  take  the  office,  and  to  remover  the  judge  from  the  office."—* 
"  The  judge  is  to  hold  the  office  during  g<XKl  behaviour,  does  he 
hold  it  when  it  is  taken  from  him  1"  Has  the  constitution  said 
he  shall  hold  his  office  during  good  behaviour,  unless  Congress 
shall  deem  it  expedient  ta  abolish  that  office  1"  *'  As  the  limita* 
tion  is  omitted,  what  right  have  we  to  make  it  a  part  of  the 
constitution  T  You  cannot  remove  the  judge  firom  the  office, 
but  you  may  take  the  office  from  the  judge."  "  You  cannot 
take  the  compensation  from  the  judge,  bnt  you  may  remove  the 
judge  from  the  compensation."  dec.  48. 

It  was  well  observed,  somebody  must  decide  if  acts  of  Con*  How  the 
greM  be  constitutional  or  not ;    it  is  clearly  not  the  Presidents  Court  mnsl 
Shall  the  legislature  judge  of  its  own  acts.     If  so,  they  said,  *'  it  dtcide.  Do- 
may  then  enact  the  most  despotic  act  and  decide  it  is  constitu-  bate.  1803. 
tional."     They  asked,  "  has  the  legislature  of  a  state  a  right  to 
declare  an  act  of  Congress  is  void."     This,  they  said,  *'  would 
be  erring  in  the  other  extreme.     It  would  be  placing  the  Gen- 
eral Government  at  the  feet  of  a  State  Government."      ''  It 
would,  be  allowing  one  member  of  the  Union  to  control  all  the 
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■arr.  49.  ml.  iaonftUj  kid  to  mil  dtaMOsion,  md  to  a  diwolntioa  af 
N^^v^i*^  the  Genwal'  Gofennnent."  Will  it  be  pretanded  tke  maim 
•oarts  have  the  eidiulfe  right  of  deciding  on  the  Tsliditj  of  our 
kws  t  If  the  GonrtB  cannot  decide  on  tlM  Invalidirj  of  the  law, 
there  ii  no  defence.^-One  caie,  Oongreti  is  ibrbiddea  to  paee  a 
UU  of  attainder,  bat  Congren  ptnes  one,  and  the  President 

as  it-— the  party  ettauM.  is  seiaed,  uid  broag ht  befbie  a 
rtl  conrt.  and  an  awtid  ofexecotion  is  passed  against  him ; 
he  prodoces  the  constitotion.  and  pleads  the  cUese  tSat  dedans 
DO  bill  of  attainder  shall  be  passed;  the  attorney  Ibr  the  United 
Stales  reads  the  bill  of  attainder— 4he  eoort  is  bound  So  decide 
a  question  the  parties  make  ri|[htfiiliy  and  properly. — ^Tfae  ooort 
has  no  ahemau? e.  it  most  decide  the  law  or  the  constitntion  ia 
invalid.  The  coort  most,  of  necessity  hold  that  one  or  the  other 
k  void.  If  it  has  no  power  to  declare  the  statoto  void,  it  hoMs 
the  constitntion  invalid ;  hot,  diey  added,  the  oonisiitotion  k 
abeidotely  supreme  law.  not  so  the  act.  ot  Coonreas.  each  only 
are  the  laws  of  the  land,  made  in  porsoanoe  of  the  constitntion." 
Many  soch  cases  have  ezisled  in  state  and  federal  eonrts.  m 
whkh  one  party  of  right  pleads  a  constitation  as  hk  defencCp 
and  to  support  hk  canse.  the  other  party  pkads  a  statute  ineon- 
sistent  wiUi  the  constitution,  as  his  support,  and.  rightfuDy. 
aecordkg  to  the  laws  of  pleading.  The  court  k  oaUed  on.  ana. 
in  duty^  bound,  must  decide  for  one  party  or  the  othmr.  It  has 
DO  choice.  The  cause  in  the  course  of  law  k  brought  before 
k;  the  parties  plead  and  raise  the  Mestion.to  he  decided  as  the 
law  allows.  How  abstird  is  it  to  think  soch  qoestions  are  not 
judicial  qoestkns  in  their  nature.  No  notions  about  stale  sove> 
raignty  can  correctly  bring  them  before  a  legislature,  state  or 
federal.  Congress,  m  September,  1780,  when  it  enacted  the 
judicial  act,  viewed  these  principles ;  for  in  the  26th  sect,  of 
that  act,  it  expressly  recognised  the  right  of  a  state  court  to  de- 
clare a  statute,  and  an  authoi;ity  exercised  under  the  United 
States  void,  subject  to  the  revdslion  of  the  Supreme  Court,  and 
all  parties  have  40  years  acquiesced  in,  and  practised  on  this 
section,  and  admitted  there  is  such  a  right  and  power  in  the 
state  and  federal  courts.  This  section  clearly  inrolres  soro- 
reignty  and  place  it  in  courts. 

There  have  been  hundreds  of  cases  in  which  state  courts 
have  held  state  statutes  unconstitutional,  and  void.     Such  cases 
have  existed,  and  have  been  so  decided,  in  every  State.     So 
things  ought  to  be.     Such  decisions  must  be  unavoidably  made 
by  some  men,  or  tribunal,  or  justice  must  fail. 
Sect  49.        It  has  been  objected  that  the  Federal  Judickry  extends  only 
The  8a-       |q  ]|^^g  made  in  pursuance  of  tke  constitution.      The   words. 
oSbeTfeder-  "*^  ^^  pursuance^  are  found  only  in  art.  3d,  sect.  2d.  and  only 
al  eoarti      respect  supreme  law — not  the  judicial  power  vested  in  the  Fed« 
have  oU  ja-  eraJ  Judiciary  in  cUl  cases,  as  follows — art.  3d,  sect.  1st.     "  The 
di^lp^^j  judicial  power  of  the  United  States,  shall  be  vested  in  one  Su- 
•rmtMt      prenj^  Court,  and  such  inferior  courts,"  &c.     Here  the  jttdicial 
paieer  clearly  means  all  the  judicial  power  granted  to  the  Gen- 
eral Government,  leaving  no  judicial  power  in  Congress  or  the 
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executiTe.  Sdljr.  art.  Sd,  eoet  2d..  **  The  judicial  power  shall  ex-  Sbct.  50. 
tend  to  all  cases,  in  law  and  equity,  arising  under  this  constitu*  v^rv^-^ 
tion ;  the  laws  of  the  United  States,  and  treaties  made  "  by 
them" — that  is,  to  all  cases  arising  under  the  laws  enacted  in 
due  form,  and  de  facto,  constitutional  or  not.  3d.  All  acts  of 
Congress,  so  enacted,  are  laws  of  the  U.  States  until  properly 
adjudged  not  to  he  law,  but  ?oid.  So  has  been  the  practice  40 
years.  Instance  the  said  pension  law,  adjudged  to  be  uncon- 
stitutionaly  yet  all  admitted  the  judicial  power  extended  to  the 
pension  case,  as  a  case  arising  under  a  law  of  the  United  States, 
though  not  constitutional.  Another  case  is,  that  of  the  United 
States  Bank.  This  case  did  arise  under  an  act  of  Congress, 
one  party  said  it  was  unconstitutional  and  void  ;  but  very  prop- 
erly admitted  the  Federal  Judiciary  to  sustain  the  case,  as  a 
case  arising  under  a  law  of  the  United  States,  and  it  had  been 
properly  sustained  as  was  the  pension  case,  though  the  bank  act 
had  been  unconstitutional.  These  and  other  cases^  common 
sense  and  sound  law,  prove  the  40  years  practice  has  been  right. 
4th.  A  law  of  Congress  means  an  act  of  Congress,  and  though  it 
be  unconstitutional,  still  it  is  an  act  or  law  of  Congress^  and  a 
federal,  judicial  case  may  arise  under  it. 

5th.  The  judicial  power  extends  to  all  cases  affecting  am* 
bassadors,  ministers,  and  consuls.  6th. — To  cases  of  admiralty 
and  maritime  jurisdiction.  7th. — To  controversies  in  which 
the  United  Stales  are  a  party.  8th. — ^To  cases  between  two  or 
more  states.  9th. — To  cases  between  a  state  and  citizens  of 
another  state.  10th. — To  cases  between  citizens  of  a  state 
claiming  lands  under  the  grants  of  different  states.  11th. — To 
cases  between  a  state  or  citizen  and  foreign  states,  citizens  or 
subjects. 

We  find,  of  late,  a  new  notion — that  is,  that  a  state  cannot    Sect.  60. 
surrender  any  portion  of  her  sovereignty.     If  here,  "  siirr«ider,"  ^  '^^Je?* 
means  any  thing,  it  means  part  with,  grant,  or  transfer  any  por-  L^r^ion  of 
tion.     What  do  Mr.  Rowan  and  others,  here  mean  by  the  word  ber  sove- 
state.       It  has,  in  our  constitution  as  many  as  five  different  raignty. 
meanings.     If  the  Senators  mean  by  the  word  state,  people,  they  < 

can,  and  must  surrender,  part  with,  grant,  or  transfer  a  portion 
of  their  sovereignty  ;  or,  clearly,  neither  the  General,  nor  a  State 
Government,  can  have  any  sovereignty,  for  neither  is  self  exis- 
tent. If  it  have  any  sovereign  power,  it  is  delegated  to  it  by  the 
people — then  they  part  with  the  portion  they  grant.  If  by  the 
word  State,  is  intended  the  State  Government  we  have  answers ; 
The  State  Governments  made  and  constituted  the  Old  Confed- 
eration, and  did,  in  fact,  surrender,  grant  and  transfer  a  portion 
of  their  sovereignty  to  the  Union.  2d.  As  the  constitution  of 
the  United  States  is  not  derived  from  the  State  Governments, 
but  from  the  people  themselves,  **  We,  the  people  of  the  United 
States" — they  surely  could,  and  did,  vest  a  portion  of  sovereignty 
in  their  General  Government,  both  by  means  of  the  constitu* 
tion,  an%.  as  they  had  granted  to  the  State  Governments  all  the 
sovereign  power  they  possessed  in  1787,  with  the  reservation 
ever  made  by  the  people,  to  alter,  take  back,  or  tians£er  ta 
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no  power  to  establish  siioh  a  mint  and  state  laws ;  thia  is  neoe»>  Sect.  SSL 
sarily  takiag  cog|nizance,  even  of  the  original  sotereignty  of  the  v^V^^ 
^ople  of  a  state,  and  deciding  thereon.  I  say,  necessarily,  for 
It  is  extremely  clear  the  judge,  supreme,  superior,  or  inferior,  is 
obliged  to  decide  on  the  whole  view  of  the  law  constitutional, 
statute,  or  other,  applying  to  the  case  before  him,  whenever  re- 
quired by  the  pleadings,  in  legal  form  to  decide.  It,  therefore, 
shows  gross  ignorance,  to  think  sovereignty,  especially  state  sov- 
ereignty, so  misnamed,  is  nhoye  judicial  cognizance.  Surely,  if 
such  state  were  as  sovereign  as  Russia,  it  would  be  able  to  estal^* 
iish  a  mint,  legally  and  constitutionally,  and  coin  money  of  a^y 
sort,  and  make  it  a  legal  tender. 

The  next  kind  of  sovereignty  is  that  which  is  delegated  by  the  Sect.  59. 
people,  to  their  legislative,  executive,  and  judicial  agents.  This,  ^lof ^ted 
in  Russia,  is  entire,  and  vested  in  one  man,  the  emperor.  ty^entire  or 

In  the  United  States  it  is  divided  and  subdivided  into  a  bun-  dividtd. 
dred  portions,  or  more.  A  very  large  portion  of  it  is  granted  to, 
and  vested  in,  the  general  government.  This  is  subdivided  into 
five  portions,  the  legislative,  executive,  and  judicial,  and  the 
legislative  is  further  subdivided  between  the  Senate  and  House. 
Another  portion  is  granted  to,  and  vested  in  twenty-fi)ur  state 
governments,  and  the  small  portion  in  each  is  subdivided  into 
five,  still  smaller  portions,  as  in  the  general  government.  Each 
of  these  numerous  portions  is  so  vested  as  to  be  independent  of 
the  other  for  all  the  purposes  of  its  investment.  For  instance, 
the  portion  granted  to,  and  vested  in  the  Senate  of  Delaware,  by 
the  pe<^le  thereof,  by  them  only  can  it  be  taken  from  that  Sen- 
ate, or  varied,  not  by  the  House,  the  Executive,  or  Judiciary. 
The  same  may  be  said  of  every  portion  or  constitutional  feature 
in  our  complex  system.  Hence,  it  may  be  seen,  at  once,  that 
scarcely  a  hundredth  part  of  this  delegated  sovereignty  is  vested 
in  any  one  state  legislature ;  and  this  little  only  deUgaitd,  not  a 
particle  of  original  sovereignty.  Yet  according  to  some  chaotic 
notion,  this  small  portion  is  too  high  to  be  recognized  and  de^ 
cided  on  by  the  Judiciary,  but  only  by  its  legislative  self.  The 
people  themselves,  in  their  natural,  inherent  sovereignty,  but 
rarely  interpose  and  decide, — never  but  in  making  or  altering  a 
constitution. 

Though  the  individual  states  were  more  independent  and  sov-    ^ 
ereign  under  the  confederation,  than  they  are  under  the  consti-  judiciary 
tution,  yet  we  do  not  find  that  state  sovereignty  was  ever  deem-  recognixed 
•d  too  high  for  judicial  cognizance.     On  the  contrary,  it  was  the  strnte  sov- 
coramon  practice  for  the  judiciary,    federal   and   state,  to  take  ^'^^^"|{L 
cognizance  of  it,  and  decide  upon  it — that  is,  to  decide  laws  en-  Confedera- 
acted  by,  and  under  state  power  or  sovereignty,  were  constitu-  tion. 
lional  or  not.     Such  (among  others)  were  the  numerous  judicial 
decisions  made  on  state  statutes,  enacted  in  violation,  in  fact,  or 
alledged,  of  the  treaty  of  peace  of  1783.    Nor  do  we  find  state 
sovereignty  so  above  judicial  cognizance  for  many  years  after 
the  constitution  was  adopted.     Indeed,  formerly,  the  right  of  a 
state  legislature  to  nullify  an  act  of  Congress  was  mentioned  only 
M  a  political  heresy.    It  seems  that  only  the  warm  imaginations 


8MT.54.ortlieSoiilli*  are  etptUeof  ooMei? ing  nob  ngiit  la  be  Mtb^ 

v^^v-^/  <!<»•    Be  thti  M  il  may,  the  Uriff  of  l8Sb  bee  already  pfodooed 

■ereral  different  state  opinioDt»  or  deciaiooe,  ia  Stale  L^giiia- 

lorea— fix  that  it  it  ooMtitatioDal,  as  of  Vermoat,  Penasylvania, 

Dekware,  Rentttcky,  Ohio, .  and  Lonisianap— thraop  Ibac  is  not 

eooatitationaiy  as  of  Virpinia,  Sooth  Caroliea^  and  Georgia    and 

.  were  all  to  gife  opinions,  probably,  the  six  woaM  iaerease  to 

Bbot.  64.  thirteen,  and  the  three  to  eie? en. 

Varyisf  Tis  maryimg  mtHmu  offortff  aica.    If  «e  would  bnov  bov 

**|g*f*r  one  of  them  eonstmes  the  eonstitotioD  and  lawv,  we  nest  ie- 
V^^v  ■*»•  ^ii^  whether  be  is  in  the  majority  or  minority.  Men,  natnraUy, 
enlarge  powers,  when  in  their  own  hands,  or  the  bands  of  cbw 
friends,  and  limit  them  when  in  the  hands  of  their  adwenariei^ 
bi  the  same  degree.  Majorities  possess  and  exercise  ibem. 
Their  passions,  feelings,  and  self  eon6dence,  eT^  uflasnee 
them  to  extend  them,  and  lo  make  them  bear  bsurd  on  oppoeed 
minorities,  whose  passions  and  feelings  are,  by  nature^  against 
SDoh  extension.  We  may  cite  thousands  of  eaeea  to  prove  the 
ftets.  A  few  most  suffice.  When  a  respectable  member  of 
Congress  (Mr.  B.)  was  in  the  federal  nmority,  be  tbongbt  the 
ehizena  right  snd.  power  to  sue  a  state,  wo  the  iairest  fintue 
in  the  Federal  Constitntion,  and  that  its  specified  powere  most 
yield,  so  as  to  effect  the  common  defence,  and  general  welfere. 
When  in  the  minority,  his  object  was  to  confine  its  powers  to 
the  plain  meaning,  and  to  limit  them  to  the  very  letter  of  the 

Eified  powers.  Instance  of  a  state  Isnslatare.  In  1796, 
of  Virginia  was  in  the  minority  in  the  ueeeral  Government, 
then  it  thought  Congress  had  no  power  to  enact  the  alien  and 
sedition  acts,  and  that  the  Supreme  Court  was  not  tbe  oommon 
arbiter;  and  it  strove  hard  to  limit  federal  powers.  In  1610, 
Virginia  was  in  the  majority  in  the  General  Govern roent,  then 
her  legislature  unanimously  held,  that  Court  was  the  common 
arbiter,  as  above,  and  then  supported  the  very  extended  powers  o( 
the  General  Government,  exercised  in  creating  and  upholding 
the  long  embargo,  and  restrictive  system ;  and  more  e&pecially 
the  despotic  acts  of  Congress,  enacted  to  enforce  those  meas- 
ures. In  1829,  Virginia,  on  the  great  subjects  of  the  tiroes,  as 
tariffs,  and  internal  improvements,  was  in  the  minority,  and  her 
legislature  returned  to  its  ground  of  179S,  denied  the  Supreme 
Court  was  the  common  arbiter,  and  limited  tbe  powers  of  the 
Union' as  much  as  possible.     These  facts  cannot  be  disputed. 

Take  the  majorities  in  the  three  cases.  The  Virginia  Legis- 
lature has  made  that  Court  the  common  arbiter,  and  once  or 
twice,  not  such  arbiter.  Such  changes  have  not  been  peculiar 
to  Mr.  B.  and  Virginia,  but  a  majority  of  prominent  party  men, 
and  of  States,  have  conducted  in  a  similar  manner,  during  54 
years,  though  the  evidence  of  their  changes  may  not  be  so  well 
preserved  on  record.  From  all  this  we  may  infer,  that  the 
numerous  speeches  made  in  so  long  a  time,  to  extend  or  limit 
constitutional  powers  a:ul  rights,  stale  and  federal,  have  not  all 
grown  out  of  the  constitution,  so  much  as  they  have  out  of 
party  feeling  and  passion,  self-love  and  self-confidence.     There- 
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fore,  we  find  the  same  men,  parties  and  states,  have  been,  at  Sect.  55* 
different  times,  and  on  difierent  occasions,  directly  opposed Jto  v^^v^^/ 
themselves.     When  some  States  suppoited  the  alien  and  sedi- 
tion acts,  their  speeches  and  writings  were  framed  to  extend 
federal  powers. — When  the  same  were  opposed  to  embargoes, 
restrictions,  and  the  war,  all  were  framed  to  limit  those  powers. 
All  these  things  prove  the  necessity  there  is  of  a  common  arbi-    Sect.  55. 
ter,  to  sit  and  hear  parties,  not  to  think  and  act  like  them  ;    as  Rwulted 
exempt  as  possible  from  party  spirit,  party  passions  and  feelings,  gityoTaii- 
to  decide  the  numerous  contests  that  daily  arise  among  a  free  dicuU  com- 
and  active  people,  ever  contending  for  their  respective  rights,  monarbi- 
In  1810,  the  Virginia  Legislature,  unanimously ,  proclaimed  very  *•*• 
just  and  valuable  opinions,  declaring  this  Supreme  Court  was 
the  common  arbiter,  and  therein  agreed,  eight  States,  to  wit, 
North    Carolina,    Maryland,    Georgia,   Tennessee,  Kentucky, 
New  Jersey,  Vermont,  and  New  Hampshire.     No  State  appear- 
ed to  dissent.     (Johnson,  p.  38 — and  doings  of  Virginia,  38, 39.) 
The  more  we  examine  these  subjects,  the  more  we  are  induced 
to  hold  that  the  Slate  Legislatures  are  the  most  unfit  to  be  the 
common  arbiter,  to  judge  and  decide  controversies,  not  only  be- 
cause, on  sound  American  principles,  they  are  only  law  makers, 
in  number  above  twenty,  and  composed  of  numerous  members, 
b  ut  because  they  are  a  party  organized,  not  to  hear  parties,  and 
stand  between  them  to  judge  and  decide  uprightly,  but  to  argue 
pro  and  con,  and  to  be  influenced  to  decide  by  argument  and 
eloquence,  rather  than  by  evidence  and  truth,  dispassionately, 
coolly,  and  impartially  weighed.     In  contests  with  the  General 
Government,  it  is  the  duty  of  State  Legislatures  to  claim  rights 
rather  than  to  sit  in  judgment,  and  decide,  finally,  on  the  rights 
they  claim  as  theirs.     Experience  proves  members  of  Congress 
and  of  State  Legislatures,  in  general,  argue  pro  and  con,   like 
parties,  and  not  sit,  hear,  and  decide,  like  judges.     To  think 
and  decide  what  the  law  ought  to  be,  is  their  proper  business, 
and  not  what  it  is. 

The  supporters  of  the  general  government  hold  the  people  The^Stato 
made  it,  and  have   trusted  it  with  the  construction   of  its  own  Goyern- 
powers.     To  this,  the  supporters  of  the   State  governments  ob-  mento  are 
ject,  and  say,  this  subverts  state  sovereignty,  whether  the  right  «»»ential 
to  judge  be  in  Congress  or  the  Supreme  Court.     To  this,  it  is  Jyj^jj^  i^ 
answered, — **  The  people  have  chosen  to  trust  themselves,  first,  niuit  be 
to  the  plain  words  of  the  instrument  (the  Constitution)  and  such  Bupperted. 
construction  as  the  government  itself  in  doubtful  cases,  should 
put  on  its  own  powers,  under  their  oaths  of  office,  and  subject  to 
their  responsibility  to  them  ;  just  as  the  people  of  a  State,  trust 
their  own  State  Governments  with  a  similar  power.     Secondly, 
they  have  reposed  their  trust  in  the  efficacy  of  frequent  elections, 
and  in  their  own  power  to  remove  their  own  servants  and  agents, 
whenever  they  see  fit  cause.     Thirdly,  they  have  reposed  trust  in 
the  judicial  power,  which,  in  order  it  may  be  trust-worthy,  they 
have  made  as  respectable,  as  disinterested,  and  as   independent 
as  practicable.     Fourthly,  they  have  seen  fit  to  rely,  in  case  of 
necessity,  or  high  expediency,  on  their  known  and  admitted 
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itadr.  St.  p«w«r,  to  dMr  or  antnd  tli«  ooMlkmkMijMUMbljf  aad  «mI^. 
whanetOT  •iperioica  sImII  point  oat*  deMieto  or  wmfmSieAfm. 
And,  findlj.  Iht  paople  oT  the  United  ScatM,  ham,  nl  bo  tiat, 
in  no  way,  dirootlj  or  indirttillf ,  iMUhotiMd  noj  ntnto  logMiiBii 
(o  eonitrao  or  inlorpret  Amr  Ugh  mstfaatit  oT  fo^nnmit, 
BMMh  loH  to  interfere,  bj  their  own  power,  to  emei  lie'  eonne 
end  operatiom."    [Webiter'e  5M  epeeeh.  pp.  M.  88.1 
rr.  tf.      It  h  impoeriUe  td  eee  hoiw  the  le|iilat«re  of  n  eiope  itete  en 
^***'   here  power,  finttty  end  akme,  lo  eonatrae  to  aoi  of  Congiem, 
jiajrr^  ''^  ^  pleMOie,  to  aanol  It    The  people  of  ooo  etoto,  anrelj 
RaK  ii     cannot  nafo  power  to  aathoriae  their  legidalnre  to  nnnel  an  act 
amjola  la  ofCoogreai,  the  actof  all'the  people  oftwen^-fbar  atataa.    Ai' 
L  aSSS?  ^h  ^  vgoment  Mke,  the  people  of  Sooth  Caioliiia  are  aa  aov:* 
2^^*!^^  ereign  aa  the  people  of  Roaua*    Borelj  if  the  pjBopIo  oC&nma, 
Maufcitor  1^  their  ageota,  meet  in  a  Gonmn  of  attdle  fltmtea  ofEiepa, 
ttdbo        en4N>wered  to  ordain  and  aikabliah  acmtral  righto,  taoA  thai  Can* 
""""^        grmdo  10,  and  it  la  a  qeaatioo,^  if  it  haaaaeeodid  icn  power,  and 
aa  partiea,  abo,  eonititoto  a  triboaaly  and  foil  hi  it  the  jndieial 
power  to  constrae  the  acta  of  Congreaa  oo  the  anbjool  of  oeotial 
right,  even  befi>re  that  tribonal  deoMo  the  qieatioe,  how  are  the 
people  of  Rnaiia,  e? en  hj  their  deapotid  emperor^  lo  take  the 
qneftion  from  that  tribanal,  decide  it,  and  fioo  iheniaalraa  f 
Would  not  (he  other  atatea  aaj  to  Roana,  von  oowaeoled  lo  bon 
party  in  the  Coogrew,  aod  jobed  in  eatoUiahing-  Ao  tribanaal, 
with  power  to  interpret,  finalty,  the  acta  of  Oongreao'ielali^f  to 
aeatral  righta.    Romia  mja,  I  am  a  iovereig»  omioo,  end  my 
anUime  aorereignty  ia  abo? e  jmdieidi  eognistneob     Weald  not 
the  other  aay,  yon  ahonM  have  thoaght  of  that  befero  yew  joinad 
In  the  Congress,  and  m  eonatitoting  that  tribunal.     Ia  it  neC  in 
the  rerj  nature  of  sovereignty  and  of  government,  for  aovereign- 
ty  to  come  in  question  in  the  judicial  courts  of  a  nation  f     Sup» 
pose  the  people  of  South  Carolina  had  this  poWer  ao  to  authorise 
Booth  Car-  their  legislature,  when  did  they  do  it  t     Never.     We  look   iato 
^'"^  their  constitution,  we  find  no  such  authority,  expreaaed  er  im- 

plied. 
8icT.  68.       Ia  the  next  place,  the  State  Governments  hnte  mme  power 
Bteto  Gov-  and  means  granted  to  them   to  defend  themaelvea,  and  retain 
•"""•"J"     their  power,  than   the  General   Government  haa.     That  has  no 
bist  oMsiis  ^^^i^^  ^^  ^he   Legislatures,  Executives,  or  Judicicariea  of  the 
of  Mlf  do-     State,  to  watch  and  defend  it,  and  to  prevent  measurea  encroach- 
fcnoo  ajul     ing  on  it    Directly  otherwise  is  the  case  of  the  State  Gk>vera« 
motion,   ments.     First,  they  have,  at  all  times,  their  senatora  in  Congreas, 
°**      all  elected,  and  oflen  instructed  by  State  Legislatttrea.     No  law 
can  be  passed  by  Congress,  and  scarcely  any  appointmenta  to 
office,  be  made,  without  their  consent.     These  senators,  are,,  or 
ought  to  be,  security  enough  to  preserve  State  GoTernroente  in 
their  proper  places.     Secondly,  when  the  occasion  requires  it, 
the  State  governments  can  bring  into  action  twenty-four  state 
governorsi^  numerous  counsellors,  3,000  and  more  stete  represen- 
tatives, 100  and  more,  supreme  state  judges,  and  half  a  milliou 
more  of  state  officers,  omitting  a  host  of  quite  inferior  offices. 
They  have  on  their  aide,  nearly  all  the  banfca  and  aionied  om- 
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ratioDA — tha  hrge^i  in0ui»nce  of  the  militia  fmd  clcrgj.  Third-  89<''7*  §f^ 
^,  to  the  purpoaeQ  of  amend qnents,  StatQ  Legislatures  can  ^t- 
gres3  opinions  on  tbo  acts  of  the  General  Government,  as  they 
^re  done,  frequently.  The  General  Government  has  no  such 
right,  npf  evei  has  exercised  any  such.  If  Carolina  should  rfh 
|itox€(  Locke's  feudal  system,  the  General  Government  woi^ld 
have  no  constitutional  right  to  express  an  opinion  on  the  suhjeet. 
Federal  officers,  as  individuals,  might  i^y  it  if  a  bad  thing,  so 
miji^bt  our  wives  and  children. 

Fourthly,  the  States  can  exist  in  their  present  form  though 
the  General  Government  cease  to  exist — not,  that,  if  they  cease 
to  exist.  Another  way  to  preserve  the  State  Governments  is, 
for  governors  and  other  principal  state  officers  to  respect  their 
own  dignity,  and  watch  the  General  Government-^not  give  opin- 
ions on  small  occasions,  especially,  not  to  give  erroneous  ones- 
Look  well  to  the  first  Cromwell,  and  to  the  first  usurping  faction, 
monarchical,  aristocratic,  or  democratic-^Act  cautiously  but 
firmly.  One  way  to  degrade  the  State  Governments  is,  for  their 
p^ncipal  rulers  to  ibrget  their  own  dignity  and  duties,  and  to 
become  caucus  men  in  federal  elections^  so  divided  into  elec- 
tioneering parties ;  and  destroy  their  influence  entirely,  by  gir- 
lAg  opinions  on  the  same  point  qr  measure,  directly  opposed^ 
fioine  to  others,  as  is  too  usual.  As  to  federal,  judicial  usurpa- 
tion,  if  it  shall  ever  exist,  it  may  be  best  to  leave  it  to  the  State 
Judiciaries,  which  will  best  understand  it,  and  more  steadily  and 
permanently  resist  it,  than  annual  legislators.  So  these  State 
Judiciaries  have  the  very  books  federal  judges  build  on,  and  can 
jBibly  use  these  veiy  books  against  them.  All  men  love  to  retain 
power,  and  such  as  the  federal  judges^  usurp  and  gain,  geperajiyt 
state  judges  know  they  roust  lose. 

JF^iivally,  among  all  the  wonders  of  our  wonderful   age,  one  of   Si^t.  59. 
|.he  greatest  must  be  the  assumption  of  one  pf  twenty-^xur  State  ConcluMott. 
Legislatures,  united  under  a  constitution,  not  in  a  seventh  par^  view^^m- 
coinpact ;  claiming  the  rights  of  its  State,  so  itself  the   party  barffo^niMs 
claimant,  at  any  rate  the ciaunant's  agent;  then  a/ssu mi ng, it  has^  NuTlifica- 
Ht  its  pleasure,  a  consJLittUioual  power,  peaceably,  %i^d^nally,  to  ^^^  i™* 
construe  the  constitution,  ordained  and  established  by  the  people  ^ecesSon* 
of  all  the  states — ^then,  in  substance,  to  ^nnul   the  laws  enact*-  uiegal  and 
ed,  by   all;    in  the  enactment  of  which  this  very  legisjatgre  maitend 
wi^  a  party,  by  senators  of  its  own  choice^  liable,  a^  is  the  prac^*  "^  ^^' 
jtice,  to  its   instructions-^laws  confirmed  by  a  President  in  th^ 
election  of  whom  this  legislature  took  a  part,  and  in  whose  elec- 
tion its  constituents  immediately  joined,  winch  constituents  also 
joined  in  establishing  the  SupremeCourt,  the  common  arbiter,with* 
out  which  common  sense  sees  tha^tbe  Constitution  can  he  of  no 
value,  perhaps  an  evil,  as  it  afibrds  so  many  matters  of  perpetual 
controversy,  strife,  and  civil  war,  if  there  be  no  comQ9oa  arbiter 
to  decide  disputes^aJl  this  after  this  Court  has  acted  the  part  of 
the  common  arbiter,  40  years,  without  objection,  except  by  dii- 
lippointed  aQ.d  dissatisfied    minorities ;   not  even  by  Virginia^ 
when  in  the  majority.     Ail  tjliis,  qn  the  groqndle^?  4&sertioRa> 
thU  4ht  ,CQnatatutjo9  of  th^  JUnU^d  ^t«4ei  49  l^ffd^rofifif 
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Bmt.  at.  among  SuIm,  tnd  the  •Uta  p«rti«  to  it,  w  duitiiiet  natioM,  M 
partial  to  a  traaty,  hafiog  no  eoBiDon  arbitar.  It  ecitpiolf 
woaM  be  aialaai  to  dppoaa  notioiia  ao  abaafedp  wera  they  nat 
often  the  avowed  noiiooaoframetaUe,  but  diaammnted  minor- 
fciet,  efpeciaily,  Sooth  of  the  Potonac  Thbogh  each  State  ii 
ao  completely  linked  in,  and  bonnd,  and  haa  retained  bat  a 
ahare  or  even  internal  power,  aa  the  aothoritiea  cited  in  theat 

iget,  and  other  reooids  ahew,  yet  a  aenafeor  in  Caagnm  m 

uad  to  aiaert,  that  any  one  of  them  ia  aa  aoverniga  aa  Roam. 

Finally,  it  may  be  oonfidently  aiaerted  that,  on  trial,  it  wiD 
be  foond.  Itt.  Totally  impracticable  for  a  atate,  peoeraMr, 
to  nullify  or  to  lOfpend  an  act  of  Conaram,  within  itaeif,  whoa 
it  remains  a  member  of  the  Union. — Sd.  Impracticable  far  it 
to  ceaie  to  be  a  member  and  emrate,  bat  on  iiinilblitaaif 
principle,  and  by  eierting  auperior  fbi«e. — iSd.  If  tbera  ifaul 
-ever  be  a  aeparation  it  will  be  a  eqiaration  of  a  aofficiaat  nam* 
her  ot  contigooot  Statea  to  form  a  new  and  rofpectable  Oovcm* 
ment— anticipating  wara  and  feding  folBcient  strength  to  defend 
themselfes.— 4th.  If  such  a  number  ahall  nnite  fiir  tiie  purpose 
of  separation  and  the  other  states  shall  at  first  be  inactive,  or 
partially  acquiesce ;  soon  the  immmse  pn^eriy  mf  ike  VmiUd 
jBiaiu  will  be  a  bone  of  contentioD  and  with  other  eaoaea,  wiH 
in  time  bring  on  hot  contention  and  war«  or  prove  a  aeparatioa 
fer  worse  than  compromise.    Let  time  test  thsse  posttiona. 

As  to  the  first,  nmHfieaHoHf  a  new  name,  but  an  oM  aubfeet 
The  long  and  ruinous  embargo  and  restrictive  syatem;  fir  yeats, 
in  the  £ast,  taxed  ingenuity  to  the  uttermoat  to  diaeomr  ways 
and  means  to  terminate  those  evils,  and  to  defeat  the  vicious 
operation  of  the  embargo  and  restraining  acta  of  Congress, 
which,  in  some  years^  lowered  the  vahie  of  estates  in  many  sea- 
ports from  two  to  three  hundred  per  cent.  For  years  there  was 
much  excitement,  inflammatory  pieces  were  published,  load 
threats  were  uttered ;  legislatures  roared  ;  excited  men  met  in 
various  conventions,  made  and  heard  warm  and  bold  speeches ; 
proposed  various  remedies ;  one  to  find  the  unconstitutionality 
of  those  acts  in  the  Judiciary  ;  another  to  resort  to  suspending 
or  nullifying  state  legislation — many  were  confident  the  Judi- 
ciary would  decide  the  embargo  acts  were  unconstitutional 
and  void— on  trial  they  were  disappointed — some  few  men 
most  excited  proposed  state  legislation,  an  act  for  seizing  the 
navy  yard  and  other  property  of  the  United  States  ;  moderate 
men,  looking  to  the  laws  and  consequences  asked  bow  could 
(his  be  done,  whilst  the  state  kept  its  seat  in  Congress,  and  pro> 
fessed  to  be  a  member  of  the  Union,  and  governed  on  its  true 
principles ;  observing  such  a  seizuie  could  be  only  on  the 
ground  of  separation  and  revolutionary  principles  above  law 
and  constitutions ;  as  the  most  excited  did  not  wish  for  separa- 
tion, that  scheme  existed  its  hour  and  was  heard  of  no  more. — It 
is  believed  the  highest  measure  proposed  was  state  laws,  to  be 
enacted  so  far  to  make  void  the  revenue  acts  of  Congress  as 
to  turn  the  impost  duties  and  other  federal  taxes,  collected  in  the 
state,  into  its  treasury,  to  apply  them  to  defence   and    count 
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for  them  in  future — A  little  reflection  convinced  them  not  only  Smt.  60. 
the  illegality  of  this  project,  but  its  futility  for  various  obvious  rea*  v^p^v-^^ 
sons — this  scheme  was  dropt  almost  as  soon  as  named. — Numer* 
ous  other  plans  were  proposed,  each  (9ne  of  which  was  found,  on 
examination,  to  make  bad  worse  if  adopted. — On  the  whole,  on 
years  oppressions  severely  felt,  and  remedies  proposed,  no  one 
could  be  found  that  would  not  in  all  probability,  increase  the  exist- 
ing evils — and  it  is  well  that  moderate  men  in  the  end  prevailed* 
Men  very  firmly  attached  to  the  Union  and  very  readily  paid 
their  war  taxes. — In  reality  the  dissatisfied  states  and  the  Gen- 
eral Government  in  substance  if  not  in  words,  made  satisfactory 
arrangement  as  the  public  records,  fairly  examined,  will  prove. 

2d.  As  to  separation — it  was  not  thought  of  enough  to  lead 
to  any  serious  proposals — In  caucus  heat,  one  or  two  might 
mention  it,  though  the  writers  has  Jiot  the  least  knowledge  any 
one  ever  did  ;  hence  he  can  add  nothing  on  the  subject  of  sep- 
aration. In  the  15th  section  are  stated  the  very  complicated 
allegiances  in  the  United  States. — Clear  it  is,  that  whilst  these 
can  be  pleaded  in  the  Judiciaries,  there  can  be  no  separation  ; 
another  proof,  one  can  be  only  on  revolutionary  principles,  that 
disregards  all  allegiance  which  was  the  case  in  our  revolution^ 
whenever  it  required  the  laws  of  peace  to.  be  silent,  as  mild  as 
it  was. 

dd.  Men  of  the  north,  most  excited,  thought  they  must  care- 
fully read  the  constitutions  and  laws,  and  be  governed  by  their 
true  meaning.  It  seems,  they  had  not  learnt  the  new  ground  of 
state  action,  "the  feelings  of  honorable  justice,"  well  worked 
up  by  good  dinners,  good  wine  and  good  speeches — Men  of  the 
north  put  down  separation  as  the  scheme  of  South  Carolina  only. 

Whatever  South  Carolina  may  think,  she  is  driving  to  separor 
tion  to  secession — this  some  of  her  own  citizens  see,  and  pro- 
nounce her  peaceable    nuUiJication  of  Congressional   acts,   a 
delusion.     It  is  surprising  to  observe  how  inattentive  her  prin- 
cipal speakers  and  writers  are  to  consequences — they  seem  to  be 
a  few  ambitious  men,  willing  to  keep  or  receive  offices. — ^They 
tell  us  of  their  high  minded  patriotism  I  As  lofly  as  it  is,  we  find 
it  limited  entirely  to   nine  two  hundred  and  sixteenth  parts  of 
the  nation,  exactly  to  their  election  limits. — One  of  her  most 
moderate  sons,  (Col.  Drayton,)  July,  1830,  says — "  In  the  ordi-  Si^.  W. 
nary  administration  of  affairs  the  assertion  of  a  right  of  a  majority  Qe^J^mi 
to  bind  the  people  is  a  mere  truism,  and  he  added  "  the  right  of  ukw  by 
a  state  to  secede  from  the   Union  I  unqualifiedly  concede." —  S.  CarouiuL 
If  this  be  true,  on  what  ground  does  South  Carolina  condemn 
the  Eastern  States,  even  if  they  meant  secession,  the  seven  years 
they  were  oppressed — their  movements  in  the  time  of  the  war, 
made  no  difference,  because  the  war  itself,  and  alone,  caused 
those  movements. — But  the  Eastern  states  did  not  mean  seces- 
sion ;  but,  totally,  denied  the  right  of  a  state  to  secede. — As  to  a 
majority  in  Congress,  binding  the  people  "  in  the  ordinary  admin- 
istration of  affairs,"    it  may  be   observed  they  submitted  to  be 
bound, — except  first  when  they  alter  the  constitution,  a  legal 
H^urse.    2d.    When  they  see  fit  to  make  a  revolution ;  but  who 


Bktt.m.  dtcidA  iod  malrfi  itT  Any  tiMhty  fifth  pitt  of  tin  Attkii 
^heneter  that  part  pleatest  BteelttioQ,  not  ttltented  to,  dtain 
the  Bword. — A  staters  right  to  Beoede  is  new  aft  is}  South  Cam- 
lina'a  nullification. — Neither  haa  eter  beeb  admitted  of  daimed 
north  of  Sooth  Carolina.  Col.  Drayton  says  a  majority  may  be 
d faction  at  weH  as  a  minority. — Does  he  reffoct  that  in  a  natioik 
of  vast  extent,  and  of  rarioas  sectional  interests,  the  laws  of  Amt- 
wst  majorities  may  often  bear  hard  on  minorities ;  and  that  each 
minority  may,  and  probably  will,  hare  its  tnm  7 — the  East  had 
its  turn  soTen  years  and  found  relief  but  in  UnioOy  as  abov6 
stated.  The  East  thought  the  maiorities  that  toted  the  embargo 
in  an  error,  but  not J'^cf tons; — ^Those  majorities  were  mainty^ 
land  and  slame  holders,  Soath  Carolina  included.  Will  she  say, 
they  were  fax^tions.  Clearly  as  much  factions,  as  tariff,  toad 
and  canal  majorities  are. — In  neither  case,  were  or  uft  the  ma- 
jorities factions ; — but  larger  sectianai  interests  in  both  cases, 
acting  on  the  principles  of  human  nature,  and  tearing  hard  oft 
minorities,  in  which  men  best  leafn  wisdom,  if  they  only  bate 
some  reflecting  men  to  control  mad  ones. 

When  the  constitution  was  formed,  the  great  sectional  inteN 
«MS  were  those  of  Eastern  commerce  and  fisheries ;  of  tha 
jAiblic  creditors,  mostly  east  of  the  Potomac,  and  of  sontherii 
planters,  men  rich  in  laud  and  slaves ;  not  in  money,  or  as  cred- 
itors ;  hence,  naturally,  opposed  to  taxes  and  plans  that  require 
money  ;  sometimes  a  useful  check  to  prevent  a  waste  of  it — Siht^ 
k  |rreat  manufacturing  interest  has  grown  op  in  the  Eastern, 
iniddle  and  western  States — and  a  great  rotid  and  canal  interest 
in  the  Western  and  other  States. — Some  eariy  foresaw  some 
great  sectional  interest,  might  by  Union  or  otherwise,  oppress 
the  smaller  ;  hence  specially  to  be  guarded  against. — From 
early  times,  two  ways  have  been  adopted  (besides  our  usual 
checks)  to  prevent  hasty  enactments  of  law,  improper  treaties; 
too  many  inipeachmenls  and  amendments  ;  one  way  requires  a 
vote  of  two  thirds  ;  the  other  the  veto  of  the  first  magistrate — 
two  thirds  in  great  cases  in  the  confederation ;  so  in  the  consti- 
tution to  amend  it ;  to  ratify  treaties  and  to  convict  on  impeach- 
ments— the  veto  in  ail  legislation. — Like  caution  of  two  thirds 
has  been  often  recommended — by  Virginia,  d^^c.  to  regulate  com- 
merce and  pass  navigation  actS-^by  several  amendment  writers 
in  other  cases — by  Eastern  States  in  January,  1815,  to  inter- 
dict commerce  with  other  nations  ;  to  declare  offensive  war,  and 
to  admit  new  States. — The  first  sectional  oppression  severely 
felt,  was  of  Eastern  commerce  and  fisheries — reducing  the  value 
of  real  estates,  in  many  seaports,  from  two  to  threa  hundred  per 
cent. — The  veto  is  a  common  American  principle  and  in  the 
hands  of  a  firm  and  judicious  first  magistrate,  state  or  federal, 
may  be  often  used  to  'good  purpose,  to  restrain  majorities  less 
than  two  thirds  going  too  far. — The  other  way  requiring  two 
tliirds  in  certain  cases  affecting  vital  interests,  especially,  geog- 
raphical and  sectional,  I  do  not  think  has  been  carried  far 
enough. 
If  a  State  has  a  constitutional  right  to  scceda  as  assorted  by 
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Col.  Drayton  and  Col.  Hamilton ,— seceding  it  becomes  entirely  Seer.  (W. 
separate,  a  new  nation  free  to  act  as  it  pleases. — On  this  ground 
a  State  in  time  of  war  can  rightfully  secede,  and  of  course  make 
a  separate  peace  or  join  the  enemy. — Surely  such  was  not  the 
opinion,  when  some  absurdly  thought  Eastern  States  meant  to 
secede. 

If  South  Carolina  seYers  herself  from  the  Union,  by  her  own 
act,  what  will  she  do  with  the  public  debt  and  her  federal  cred- 
itors ?  Clearly  she  can  take  with  her  no  part  of  the  United 
States  property  or  treaties?-— The  treaties,  navy,  and  navy  yards, 
public  lands  and  buildings,  posts -tff  fortifications,  &c.  &c.  must 
remain  to  the  Union. — In  fine,  near  all  the  threatened  evils  of 
secession  anse  iVom  denying  that  the  Judiciary  is  the  'common  trU 
buna!  to  decide  if  acts  of  Congress  are  constitutiofial  or  not — the 
£a,6tem  States  admitting  it  to  be  such  a  tribunal  tended  greatly 
to  prevent  extreme  measures  when  they  were  suffering  under 
the  embiorgo,  d&c. 
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NOTES. 


NOTE  A. 

At  after  the  lapsA  of  43  years,  some  for  the  first  time,  claim  the  ordi- 
nance of  July  13,  1787,  as  a  Virginia  production;  in  substance  Mr.  Jefo« 
son's,  it  is  material  to  compare  it  with  his  plan  or  resolve  (not  ordinance) 
of  April,  1784,  in  order  to  show  how  very  groundless  the  assertion  ofSeo- 
ator  B.  is,  that  the  ordinance  o(  ^67  was  *'  chiefly  copied"  from  hb  plan. — 
To  those  who  make  the  comparison,  not  a  word  need  be  said  to  refute  his 
assertion — On  the  face  of  them  the  difference  is  so  visible  and  essential — 
But  thousands  read  his  speeches,  extensively  published,  where  one  makes 
this  comparison.  It  is  surprising,  at  this  late  day,  that  this  claim  is  made 
lor  Virginia,  never  made  by  heri*elf. 

As  but  few  possess  the  Journals  of  the  Old  Congress,  in  which  Mr.  Jsf- 
ferson's  plan  of  '84  and  the  ordinance  of  '87,  formed  by  the  author,  are  rs- 
corded,  it  is  proper  here,  concisely  to  point  out  the  material  difference  be- 
tween them. — Ist.  The  plan  of  '84  is  contained  in  two  pa^es  and  a  half; 
the  ordinance  of  '87  in  eight  pages. — 2d.  The  first  page  in  the  plan,  or 
resolve,  of  '84,  is  entirely  omitted  in  the  ordinance  of  '87. 

3d.     From  the  remaining  page  and  a  half  of  the  plan  there  appears  to  be 
transferred   to   the  ordinance   in  substance,  these  provisions,  to  wiL     1st. 
"  The  said  territory  and  the  states  which  may  be  formed  therein,  shall  for- 
tver  remain  a  part  of  this  confederacy  of  the  United  States  of  America,  sub- 
ject to  the  articles  of  confederation."     2d.     "To  all  the  acts  and  ordinan- 
ces of  tiic  Unili'd   States    in    Conp[rPS5»    assembled,  conformable    thereto." 
3d.     "The  inliabilanis  and  settlers  in  tlie  said  territory  shall  be    subject  to 
pay  their  part  of  the  federal  debts,  contracted,  or  to  be  contracted,  to  be  ap- 
portioned on   them,  by  Congress,  accord iM((    to  the  same  common  rule  and 
measure,  by  which  apportionment.-^'  tbereol  shall  be  made  on  the  other  states." 
4th.     **  The  legislatures  of  those  districts,  or  new  States  shall  never  inter- 
fere with  the  primary  disposal  of  the  soil,  by  the  United  States  in  Congress 
assembled  ;  nor  with  any  regulations  Congress  may  find   necessary,  for  se- 
curing the  title  to  such  soil  to  the   bona  fide  purchasers."     5th.     **  No  tax 
shall  be  imposed  on  lands  the  property  of  the  United  States."      Cth.     "  And 
in  no  cjise  shall  non-resident  proprietors  be  taxed  higher  than  residents." — 
It  will  be  observed  the  provisions  4,  5  and  G,  some  now   view  as  oppressive 
to  the  west,   were  taken  from  Mr.  JelTerson's  plan — The  residue  of  the  or- 
dinance of '87  consists  of  two  descriptions,  one  orifrinod  as  the  provisons  to 
prevent  legislatures  enacting  laws  to  impair  contracts,  provisionally  made — f  ^ 
to  secure  to  the  Indians  their  rights  and  property — part  of  the  titles  to  pro- 
perty  made   more   purely  republican    and  more  completely  divested  of  feu- 
dality than  any  other  titles  in  the  union  were  in  July,  1T87 — The  tcviporary 
organization  was  new — no  part  of  it  was  in  the  plan  of  '84 — The  other  des- 
cription was   selected   mainly  from  the  constitution  and  laws  of  Massachu- 
setts, as  any  one  may  see  who  knows  what  American  law  was  in  '87 — as  1st 
Titles  to  property,  by  will,  by  d':'ed,  by  descent,  and  by  delivery,  cited  rfr- 
haiim  in  the  7th  Volume  of  this  Abridgement,  pages  389 — 390. — Hera  it 
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may  be  observed  that  titles  to  lands  once  taking  root  are  important,  as  they 
are  usuolly  permanent, — In  this  case  they  were  planted  in  400,000  squaro 
miles  of  territory,  and  took  root  as  was  intended.  2d.  AW  ihe  fundamental, 
perpetual  articles  of  compact ^  except  as  below,  as  1st.  Securing  forever  re- 
ligious liberty.  2d.  The  essential  parts  of  a  bill  of  rights  declaring  that 
religion,  morality  and  knowledge,  being  necessary  to  good  government  and 
the  happiness  of  mankind,  schools  and  the  means  of  education  shall  forever 
be  encouraged.  These  selections  from  the  code  of  Massachusetts,  as  also 
the  titles  to  property  have  created  for  her  an  extensive  and  lasting  influence 
in  the  West,  and  of  the  most  republican,  liberal  and  beneficial  kind. 

The  organization,  providing  officers  to  select  or  make,  to  decide  on  and 
execute  laws,  being  temporary,  was  not  deemed  an  important  part  of  the 
ordinance  of '87.  Charles  Pinckney  assisted  in  striking  out  a  part  of  this 
in  1786. 

The  6th  article  of  compact,  the  slave  article,  is  imperfectly  understood — 
Its  history  is — in  1784  a  committee,  consisting  of  Mr.  Jefferson,  Mr.  Chase^ 
and  Mr.  Howell,  reported  it,  as  a  part  of  the  plan  of  1784.  This  Congress 
struck  out;  only  two  members  south  of  Pennsylvania  supported  it — all 
north  of  Maryland,  present,  voted  to  preserve  it,  so  to  exclude  slavery.  It 
was  imperfect,  First,  as  it  admitted  slavery  till  the  year  1800.  Second,  it 
admitted  slavery  in  very  considerable  parts  of  the  territory  forever,  as  will 
appear  on  a  critical  examination,  especially  in  the  parts  owned  for  ages  by 
French,  Canadian  and  other  inhabitants,  as  their  property,  provided  for  only 
in  the  ordinance  of '87.  In  this  ordinance  of '87  slavery  is  excluded  from 
its  date,  and  forever  from  every  part  of  the  whole  **  territory  of  the  United 
States,  North  West  of  the  River  Ohio,''  over  all  which  the  ordinance  estab* 
lished  government. 

The  amended  slave  article,  as  it  is  in  the  ordinance  of  '67  was  added  OB 
the  author's  motion  as  the  Journals  shew — was  not  reported. 

In  the  said  7th  Volume  published  in  1824  full  credit  is  given  to  Mr.  Jef- 
ferson and  Mr.  King,  on  account  of  their  slave  article,  too  limited-^amend- 
ed  in  July  '87  by  extending  the  ordinance  of  that  date,  so  the  slave  article 
in  it,  over  the  whole  territory  and  to  take  effect  from  the  date.  In  1802 
the  Indian  article  was  made  a  fundamental  part  of  a  Southern  compact — 
The  provision  as  to  impairing  contracts  was  afterwards  adopted  into  the  con* 
stitution  of  the  United  States,  also  into  the  several  state  constitutions,  and 
after  forty  years  experience  into  that  of  Virginia. 

In  the  great  Missouri  debate  in  1820,  &.c.  one  Southern  member,  at 
least,  viewed  this  ordinance  as  a  Northern  usurpation  ;  especially,  as  to  the 
six  articles  of  compact.  Mr.  B.  in  1830  claims  it  as  an  honor  to  Virginia 
and  Mr.  Jefferson.  Col.  Carrington,  of  Virginia,  as  chairman,  of  the  com- 
mittee pro  forma,  reported  the  ordinance,  but  formed  no  part  of  it.  Of  late 
years  this  ordinance  has  been  made  a  subject  of  particular  importance,  as 
proving  the  authors  of  it  have  afforded  essential  means  in  promoting  the 
prosperity  and  rapid  growth  of  the  West — It  was  found  in  the  great  Missouri 
debate  the  Southern  attempt  to  run  it  down  would  not  do.  Asa  western 
Senator  said,  in  that  debate,  in  Congress,  it  had  been  the  cloud  by  day  and 
a  pillar  of  fire  by  night  in  settling  the  country — Others  to  the  same  pur- 
pose. On  this  and  some  other  discoveries,  this  Northern  usurpation,  is 
Charles  Pinckney  viewed  it,  is  now  claimed  as  a  Southern  production  to 
prove  Southern  friendship  to  the  West — also  to  prove  even  in  '87  the  Eiut 
did  nothing  in  building  up  the  West.    In  this  point  of  view  the  East  will 
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not  readilf  yield  its  just  claim  ia  that  buBinaaa — a  claim  not  deoi«d  for  40 
Xaara  and  more. 

On  the  whole,  if  there  be  any  praise  or  any  blame  in  this  ordinance  ;  e^ 
pecially  in  the  titles  to  property  and  in  the  permanent  parts  ;  so  the  most 
important,  it  belongs  to  Massachusetts ;  as  one  of  her  membere  formed  k 
and  furnished  the  matter  with  the  exceptions,  Cbliowiiig.     First,  he  was  as- 
sisted in  the  committee  of  'e^6  in  the  temporary  organization  ;  almost  solely 
by  Mr.  C.  Pinkney,  who  did  so  little  he  felt  himself  at  liberty  to  condemn 
this  ordinance  in  that  debate.     Secondly,  the  author  took   from  Mr.  Jeffer- 
son's rosolre  of '84  in  substance  the  said  six  provisions  in  the  fourth  aiticje 
of  compact  as  above  stated.     Thirdly,  he  took  the  words  of  the  slave  artt- 
ele  from  Mr.  King's  motion  made  in  1785,  and  extended  its  operation,  as 
to  time,  and  extent  of  territory,  as  is  above  mentioned-— as  to  matter  his  iarea* 
tion  furnished  the  provistions  respecting  impsSing  contracts  and  the  Indiaa 
security,  and  some  other  smaller  matters,  the  residue,  no  doubt,  he  selected 
from   existinj^  laws,  &lv.     In  regard  to  the  maiUr  of  this  note,  it  is  a  por- 
tion of  American  law  properly  and  conveniently  placed  in  this  appendix.-— 
The  particular  form  of  this  note  is  in  answer  to  many  requests,  lately  mads, 
by  members  of  Congress  and  others  to  l>e  informed  respecting  the  foroaatiosg 
the  detail  and  authorship  of  this  ordinance,  which  in  forty  years  has  sp  often 
restrained  insolvent  acts,  stop  laws,  and  other  improper  legislsiion   impair^ 
ing  contracts. 

NOTE  B. 
As  in  the  foregoing  pages,  many  States  and  public  bodies  and  public  smh^ 
are  brought  into  view — some  of  them  as  being  correct  and  some  not ;  it  has 
been  thought  best  to  name  each,  acting,  speaking  or  writing  ia  the  case  ;  so 
that  any  thing  said  or  done  by  either,  in  each  case,  may  be  correctl  j  ascribed 
to  the  real  actor,  speaker  or  writer. 

NOTE  C. 

According  to  Mr.  Madison,  as  cited  by  Mr.  Flaync,  tlie  individual  states 
may  interpose  to  arrest  the  progress  of  usurpation  of  tlie  General  Govern- 
ment :  firi^t  *'  where  the  violation  of  the  Constitution  shall  be  of  a  nature 
dangerous  fo  the  great  purposes  for  which  it  was  established."  2d.  It 
must  be  a  case  **  7tot  ohsrure  or  (hnhtfui,  but  plain  and  palpable"  3d.  It 
must  be  a  case  **  stam.if  with  d,  liberate  consideration  and  fiual  adhsrence,'* 
How  interpose  ?  iJr.  Madis')n  doos  not  say  how — therefore  we  may  sup- 
pose he  meant  the  states  may  interpose,  in  the  manner  the  Constitution  di- 
rects. If  so  his  opinions  arc  correct.  The  stales  did  stfj  properly  interpose 
in  179^,  as  stated  above,  and  effected  their  purpose. 

Mr.  Madison's  second  position  states  it  must  be  a  case  not  obscure  and 
doubtful  J  but  plain  and  pa! liable.  II  is  third  position  states  it  must  b«9  siampt 
with  deliberate  consideration  andjinal  adherence. 

Now,  for  instance,  is  the  tariff  of  18*2?^,  a  plain  palpable  violation  of  the 
Constitution  1  How  stands  the  evidence  ?  We  see  how  it  stands  in  the 
preceding  pajrps.  One  Congress  passed  the  tariff  act  ol  1828,  a  succeed- 
ing Congress  supports  it.  It  was  executed  by  the  late  executive;  also  is 
executed  hy  the  present,  and  for  any  thing  that  appears  it  is  .supported  by 
the  whole  judiciary,  state  and  federal — and  especially,  nine  state  le^jisJa- 
tures  have  given  their  opinions  respecting  it — Six  of  them  hold  it  consutu- 
tional  and  only  threo  unconstitutional ;  tliere  is  no  pretence  timt  Mr.  Madi' 
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ton,  or  even  Jefierson  tanght  that  one  state  alone,  or  e?en  a  minor it|!  of 
States  has  power  and  right  to  decide  an  act  of  Congress  is  a  piain  palpiBMe 
woUxtion  of  the  Constitution,  so  void,  and  to  be  resisted  rightfully  of  count. 
In  fact  both  in  the  General  and  State  Governmeuts  a  vast  majority  hold  the  l 
act  is  constitutional — still  more  though  the  taritf  actof  IS16  has  existed  14 
years,  the  tariff  act  of  1824  six  years,  and  that  of  1S28  above  two  yean — 
there  never  has  been  a  convention  of  the  people,  or  a  part  of  them  in  their  • 
sovereign  capacity,  formed  seriously  against  it.  The  dinner  parties  in  8. 
Carolina  heated  with  wine  and  party  speeches,  or  any  little  collectioa  of  ■' 
persons  in  that  state,  got  up,  on  party  principles,  are  any  thing  but  socb  eon'* 
mentions  assembled  to  act  on  great  constitutional  questions.  Speeches,  prin- 
cipally,  made  by  men  confessedly  borne  down  and  soured  in  minorities  io 
Congress.  These  S.  Carolina  leaders  finding  the  majorities  against  them 
tven  in  the  State  Governments,  have  recourse  to  the  pernicious  doctrine 
that  majorities  are  not  to  govern.  Even  Col.  Drayton  says,  that  a  majority's 
governing  in  the  ordinary  administration  of  affairs  is  a  mere  truism,  and 
Mr.  Uayne  affirms  this,  yet  he  ascribes  to  the  general  government  the  most 
dangerous  and  tremendous  power.  That  is,  that  Congress  can  exercise  tm* 
Umited  power  to  make  new  States,  at  pleasure,  on  any  purchased  tenitorj.V 
In  what  part  of  the  Constitution  do  we  find  this  unlimited  power  in  Congress 
to  ^take  new  States  at  pleasure,  on  any  purchased  territory  ?  and  if  at  all, 
undoubtedly,  by  a  majority,  a  bare  majority. 

NOTE  D. 

Furthei  proof  to  show  the  General  Government  was  instituted  solely  CM  ^ 
American  principles,  by  the  People,  acting  in  their  sovereign  capacity  and 
on  revolutionary  principles  ;    as  early  as  Sept.  5,  1774 ;    having  its  powen 
enlarged  May  10,  '75,  and  before  the  local  Governments  were,  or  could  be 
formed  solely  on  those  principles. 

2d.     That  the  General  Government  exercised  by  common  consent,  dih  v 
tional  powers,  as  before  stated  in  its  session  of  '74,  and  in  its  May  sesSMMl 
of  '75,  and  even  before  July  '75  exercised  by  such  consent,  nearly  every 
kind  of  power  it  did  before  1789. 

8d.     That  this  Government,  so  created,  de  novoy  existing  independent  * 
of  the  king  and  parliament,  their  governor,  officers  and  laws,  by  its  single 
act,  July  4,  '76,  made  the  13  United   Colonies,  13  free  and  independent 
States,  and  then  constitutionally  and  in  a  pleadable  form  they  were  separa** 
ted  from  their  parent  Government,  and  then  was  absolved  their  allegiance 
from  the  British  crown.     4th.     That  the  General  Government,  thus  exts^*  • 
ing  suffered  no  change.^  July  4,  '70 — hence  its  members,  in  Congress  *, 
all   its   officers^    civil,    and  military,    and    all   its  commissions,     given, 
and    laws    eiirtbted,  before,   continued  in  full   force,  after  July   4,   '76; 
as    they    would  have    done,  if    then    no    independence    had    been    de*' 
clared.     5th.    That,    by  it,  the  £f/a^e5  were  created,  and  have  risen  under^ 
it,  in  the  acknowledged  subordination  to  it.     G.    That  the  13  colonies  did,'  i 
constitutionally,  remain  British  colonies,  owing  allegiance  to  the  King) 
until  separated,  and  made  States,  July  4,  '76;    as  the  French  treaties  re* 
mained  in  force  and  form  until  Congress  declared  it  then  void   in  1708« 
though  before  violated   by  France ;    hence,  while  so  colonies,  they  could 
not  make  a  federative  compact.     Nor  did  they   make  one,  com^fie^iJAl 
March  1,  1781.     June  6,  1776,  Congress  resolved  on  independenet^.tirf 
to  the  1 1th  begun  to  prepare  the  fam  of  a  confederation,  to  btr^eliteiti 
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iato,  between  the  colonies.  July  2d,  New  Jersey,  and  5th  '76,  Virginhi 
tdoptod  state  constitutions  on  the  general  recommendation  of  Congress. 
From  that  moment  all  confined  their  ideas  oi federative  ratitpact  to  tlie  con- 

^  federation.      July  2d,  '7u,  New  Jersey  made  a  consiitution    for  a  cqhnjf^ 
aot  for  a  state. 

Further  proof.     In  May  and  June,  '75,  Congress  prohibited  exports  to 

••    Quebec,  Nova  Scotia,  &:c.,  then  and  subsequently   regulated  ex  port  s^,  and 

forbid  the  invattiun  ol  Canada. — On   application  of  the  colonics,  Congieaa 

y   advised  to  form  Governments,  during  the  contest  existing.        A  convention 
r  in  Massachusetts  stated  to  Congress  the  evils  she  fell  for  want  of  a  regular 
'  GoTerament  and   requested  Conjrress  to  name  a  plan  of  one.      To  prepare 
the  way,  Congress  resolved,  ihut  n'j  obedience  was  due  to  the  act  of  par- 
liament, altering  her  charter-government,  and  that  the  offices  of  the  King's 
governors,  Alc.   were  vacant,  and  then  advised  that  b-llers  be  sent  to  Vier 
towns,  to  elect  a  council,  to  supply  the  places  of  the  old  council  and  of  the 
King's  Governors,  &:c.     A  council    was  so  elected,  and    with  a  house  of 
representatives,  first  met  July    1!>,  1775,  and  enacted  laws,  and  in  them 
recognised  the  King's  reign,  and  continued  to  do  ^o  to  July,  *7G.     New 
[Hampshire,  on  such  advice,  early   in  '75,  made  a  similar  constitution — so 
did  several  other  colonies,  the  plan  named  by  Congress,  being  general,  Con« 
guess  forbid  su]>plies   to  the  British   forces — appointed   a  nntional   Ml — 
ordered  many  troops  to  be  raised;    fixed  their  organization,  pay,  dec. — 
appointed  Washington  commander  in  chief;  and  many  other  generals  and 
officers — commissioned  them,  and  those,  previously  in   service,  and  con- 
ducted the  war  in  all  respects,  and  the  affairs  with  the  Indians — issued  two 
niliions  of  dollars  in  bills  of  credit  and  soon  after  three  millions;    appor- 
tioned, for  redemption  on  colonies  and  directed  the  Provincial  assemblies, 
or  conventions,   to  provide   sinking  funds,  dtc. — Established     rules  and 
regulations  for  the  government  of  the  army,  &c.     Thus  the  General  Gov« 
•ernment,  even  before  July,  1775,   exeicistd,  by  common  consent,  all  these 
and  other  powers ;  and  was  organized  in  the  form  in  which    it    continued 
till  1789. 

It  also  appears  in  the  Journals,  Juno  21,  '75,  that  county  delepfaies  in 
Virginia  had  elected  Mr.  JefTerhon  a  member  of  Congress;  and  June  5, 
*75,  the  goucral  assembly  (representatives  branch,)  had  approved  the 
choice,  reco;rnizing  the  King's  reign,  proving  there  was  then  no  re^uiar 
government  in  Virginia,  and  that  the  assembly  recognised  the  king,  A:c.  as 
the  case  then  was  in  Massachttsetts.  Later  and  more  especially  was  his 
constitutional  power  recognised  in  New  York.  April  20,  1777,  her  consti- 
tution was  adopted.  In  that,  it  is  declared  thaMie  King's  grants  of  land 
in  New  York,  made  l)efore  tiie  fourteenth  day  of  October, ^1775,  are  valid. 
This  shows  New  York  understood  the  war  did  not  annul  hA^ constitutional 
•power  in  the  colonies.  Till  independence  was  declared,  the  colony  ^or- 
tmments,  constitutionally ^  remained,  entangled  with  the  King  and  pailia- 
ment  and  their  officers  ;  owing  to  him  allegiance. — July  4,  1776,  Congress 
designedly,  as  above,  named  them  colonics — colonics  must  have  a  parent 
state  to  be  colonies ;  that  parent  state  was  Great  Britain.  Thence  Con- 
gress declared  **  these  imited  colonies  are  absolved  from  all  allegiance  to 
the  British  crown,"  and  all  political  connection  is  dissolved.  They  did 
not  resist  before  July  4,  '76,  because  they  were  not  colonies ;  but  because 
the  J  were  colonies  oppressed,  and  threatened  to  be  more  oppressed,  by  the 
parent  government.     They  could    make  no  federative  compact  till  com- 
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l^etelj  feparate,  as  waa  the  American  head ;  the/  could  hate  no  ttaU 
rights  till  made  states.  The  states  when  created  were  new  creatures,  and 
the  government  of  each,  when  formed  by  the  people,  revived  from'tben^ 
de  novo  such  of  their  natural  sovereign  power,  as  had  not,  previously,  be«a 
granted,  by  them,  to  Congress. 

July  Id,  1775,  Congress  resolved  it  be  recommended  to  the  inhahitants  ] 
of  all  the  limited  English  colonies  in  North  America,  that  all  able  bodied 
eflfective  men,  between  16  and  50  years  of  age,  in  each  colony,  immediately^ 
form  themselves  into  regular  companies  of  militia.  Congress  did  not  then 
recommend,  but  prescribed  the  plan  and  organization,  6lc.  In  this  greal 
work,  Congress  called  on  the  inhabitants  to  act,  named  the  colonies  Enf* 
Ush,  and  called  on  the  able  bodied  men  to  form  themselves ;  trusting  omj 
the  smaller  parts  to  the  then  imperfect  assemblies,  conventions  or  commii* 
tees  of  safety,  often  employed  by  Congress*,  till  proper  staW  govern  men  tt 
were  formed.  July  26,  '75,  Congress  established  the  post  office.  31 »  re* 
cognised  the  rights  of  the  chartered  colonies,  speaking  of  them  as  British 
colonies,  oppressed.  In  the  Journals  of  Congress,  {September  13,  it  ap- 
pears, a  convention  in  Virginia,  August  1],  '75,  elected  members  of 
Congress,  and  re -electing  Mr.  Jefferson,  the  people  had  elected 
two  months  before,  shewing  there  was  not  in  Virginia,  till  Au» 
gust,  '75,  even  a  convention  to  choose  members  of  Congress.  Octo- 
ber 6,  '75,  Congress  directed  the  provincial  convention  of  New  York,  to 
make  Hudson  River  defensible.  December  5,  regulated  captures— 26| 
resolved,  *'  that  the  thirteen  Uniied  colonies  be  pledged  for  the  redemption 
of  the  bills  of  credit  so  directed  to  be  limited" — (3  millions  to  be  issaeid)— 
oil  the  same  day,  limited  suits  against  continental  soldiers.  April  6,  '76. 
resolved,  ''  that  no  slaves  be  imported  into  any  of  these  united  colonies." 
There  was  no  treason  against  a  state,  till  it  enaeted  treason  laws,  as  Mas* 
sachusetts  did  in  1777.  Fuctlier  proof. — There  was  no  federative  eampaei 
till  March  1, 1781,  when  the^^n federation  was  completed  by  the  accessioo 
of  Maryland,  the  thirteenth  and  last  state.  Congress  took  it  in  hand  before 
independence  was  declared,  considered  it  almost  daily  for  many  weeks 
after;  excluding  every  idea  o( compact  in  any  other  form. 

In  a  word, — American  constitutions  and  laws  constitute  the^Generat 
Government,  the  supreme  parent  head,  made  by  the  people  themsehes^ 
except  in  the  confederation.  In  that  only  is  found  compact  to  any  material 
purposes,  and  to  give  to  a  county  or  a  town,  as  much  right  to  nullify  or 
separate  as  a  state  has.  Neither  has  this  right  but  on  revolutionary  princi- 
ples, and  in  extreme  cases,  on  which  a  parish  in  Georgia  moved  in  May^ 
1775,  and  its  member  was  received  in  Congress. 

NOTE  E. 

Retolutionary  Pensions. 

This  important  subject  is  here  briefly  noticed,  mainly,  because  there 
grows  out  of  it  a  great  constitutional  question  :  an  interesting  part  of  Ame- 
rican Law  ;  not  wholly  to  be  omitted  in  a  work,  intended  to  embrace  alf 
parts  of  it — to  wit : — has  Congress  constitutional  power  to  grant  millions 
to  large  and  mixed  bodies  of  men,  who  have  l>ecome  poor  by  bad  habits  or 
otherwise,  once  in  the  public  service,  as  charities,  not  thouff ht  on  whea 
ihBj  served ;  end  never  received  as  t  jusi  eompensaiion  for  their  serfieiit 
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or  anj  ptrt  thereof?     A  question,  as  yet  but  little  esanined,  and  that  1ms 
no  precedent,  and  may  hereafter  become  deeply  interesting,  so  not  to  be  (or- 
gotten.  At  present  it  is  merely  stated,  and  perhaps  may  ueJl  rest  during  ths 
czbing  pensions  ;  as  the  system  has  been  too  far  executed  to  be  altered. 
As  these  pensions  have  some  boarin);  on  State  rights,  Xhe  main  subject  of 
^  this  Appendix,  it  may  now  be  projicr  to   notice,  in  a    few    words,  some  of 
their  peculiarities : — Isi.  This   charity,  20  millioi.5  at  least,    was  granted 
when  the  advocates  of  State  rights  and  small  federal  expenditures  were  ths 
majority  in  Congress  and  the  execitive.     2d.  Was  granted  to  a  few  only  of 
the  safierers  in  the  revolution.     3d.  Not  till  34  years  after  the  revolutionary 
army  was  discharged,   were  these  pensions   granted  :  So,  when  the  mors 
aged  officers  and  soldiers  were,  generally  <lead  :  as  the  best  life  tables  shew. 
4ih.  Such   pensions,  unriplainal ^  are  a  dangerous  precedent,  as  they  maj 
be  granted,  #i4ly  varied  and  extensively  misused  to  the  purposes  of  corrupt 
influence.     5th.    Such  pensions  may  be  fraudulently  obtained,  by  conceal* 
ing  property,  easily  concealed — and  by  false  representations  not  easily  de» 
tscted.     6th.  Unexplained,  they  arc   a  bad   precedent,  for    the  poor  of  all 
armies,  even  the  robust  and  idle  poor.     But  the  existing  pensions  can  bcse 
explained  as  to  be  a  precedent  less  to  be  feared  ;  because  it  can  be  shewn, 
and  here  it  is  useful  to  shew  concisely,  that  they  originated  in  popular  feel* 
ings,  and  singular  inattention.      In  this  way,  President  Monroe,  moved  by 
his  good  feelings,  recommended   pcnsfions,  &c.     A   committee  of  Congress 
reported,  and  stated  the  supposed  amount  of  the  pensions,  not  a  tenth  part 
of  the  real  amount.  Congress  viewing  them,  as  a  small  matter  soon  toceaae, 
voted  them  :  influenced   more  by  popular  feelings  than  by  true  information 
or  constitutional  inquiry.     Here  was  the  great  error.     The  people,  as  littke 
informed,  and  as  little  calculating,  hailed  the  measure,  though  some  plain 
farmers,  at  the  time,  said  it  was  a  thoughtless  business.     The  business  pro- 
ceeded, past  much  correction,  before  time  and.experience   discovered  how 
much  misunderstood  it  was.  Though  such  pes^ns  weie  never  thought  of  till 
the  year  1817,  yet  the  old  soldier's  want  of  a  shirt,  or  a  shoe,  had  been  near 
40  years  hourly   repeated,  whilst  silence  generally  continued  as  to  the  per- 
petual calls  for  milititl  services,   as  to  the  great  bounties  and   heavy    taxes, 
which  almost    ruined  the  owners  of  moderate  and  small  estates,    and  drove 
them,  by  tens  of  thousands  into  the  wilderness — no  object  of  history,   as  is 
every  petty  skirmish.     7th.  Sound  principles  and  f^j/a/ justice  were  as  much 
neglected   as   was   true    information.     The    consequence   has  been,  many 
thousands  have  been  pensioned,  either  able  to  support  themselves,  comfort- 
tbly,  by  labour,  or  the  vicious  authors  of  their  own  poverty,  or  who  extorted 
the  enormous   bounties.     8th.    These  pensions  are  generally  no   benefit  to 
the  industrious,  the  correct  and  best  men  of  that  army,  because  (hey  almost, 
of  course,  have    their  own  moans  of  living  comfortably,  and  often  property, 
but  often  a    burdon,  because  they  are  taxed  to  pension  those  undeserving 
thousands.     Such,  with  popular  feelings,  taking  the  reins,  have  overturned 
many  a  republic.     As   probably  three    fourths  of  these  pensions  have  been 
paid,  the  residue,  it  may  seem,  ought  to  be  paid.     The  object,  in  this  state- 
ment, is  obtained,  if  it  tend,  on  future  occasions,  to  produce  a  better  view  of 
ej^uo/ justice,  and  especially  of  the  great  constitutional  question  stated  above. 

NOTE  F. 
In  January,  1799,  the  legislature  of  Massachusetts,  almost  unanimously, 
SDSwered  the  resolve  of  Virginia  relating  to  the  alien  and  sedition  acts  of 
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Congress.  On  re-examining  the  first  draft  of  that  answer,  and  that  draft 
amended,  it  will  fully  appear  that  legislature  did  not  understand  Virginia  to 
claim  the  tight,  in  a  single  state,  or  even  in  a  minority  of  states,  constitu- 
tionally, to  nullify  an  act  ofCongress,  or  to  control  the  General  Government; 
but  that  Virginia  did  then,  as  her  conduct  has  done  since,  place  such  right 
in  "the  states'*  collectively— a  position  fully  agreed  to,  with  a  single  ex- 
planation ;  that  is,  that  the  states,  by  their  legislatures,  or  by  their  conven- 
tions control  the  general  government  in  (he  manner  agreed  to,  and  provided 
for  in  the  constitution — and  all  this  even  if  the  constitution  be  a  conftderacy 
in  toto — and  the  states  sovereign. 

Suppose  again,  the  states  of  Europe  should  come  into  a  league  fixing  the 
powers  and  course  oi  conduct  of  the  whole  in  specified  cases,  and  the  league 
agree  to  a  specified  mode  and  manner  of  altering  the  league,  and  so  of  con- 
trolling the  conduct  of  the  whole-^n  every  principle  of  national  law,  each 
and  every  state  would  be  bound  to  pursue  their  mode  and  manner  of  alter- 
ing and  controlling,  as  an  essential  part  of  its  own  compact — should  one 
state  or  a  minority  of  states  attempt  to  alter  and  control  the  whole  in  any 
other  mode  and  manner,  it  would  be  a  breach  of  compact  and  a  just  cause 
of  war — and  if  one  state  or  a  minority  of  states  should  say,  the  majority  will 
not  agree  so  to  alter  and  control — the  majority  might  well  and  fairly  reply 
you  should  thought  of  that  before  you  agreed  to  the  league — and  not  agreed 
at  all,  or  in  the  league  you  should  have  reserved  the  light  you  now  claim. 

Sup|x>se  an  amendment  of  our  Constitution  proposed  in  Congress,  or  in  m 
convention  of  the  States,  and  a  motion  should  be  made  to  add  a  section^ 
giving  to  a  state  legislature,  or  to  a  state  convention,  a  right  solely  to  judge 
of  and  to  annul  acts  of  Congress,  that  is  acts  of  all  the  states,  would 
not  such  a  motion  make  even  the  hot  headed  blush  ?  nay  let  the  motion  ex- 
tend to  the  minority — would  even  a  loose  headed  alien  taught  sedition  in  a 
monarchy,  coming  here,  support  such  a  notion  t 
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from  the  confederation,  S.  14.  How  established,  S.  14.  Six  state  con- 
stitutions adopted  in  1776,  1777,  S.  16.  Seventeen  since  1789,  S.  17. 
Federal,  not  a  compact,  S.  20,  22,  28.  Of  a  state  not  a  compactr— rea* 
8ont,  S.  28.     See  indifidual  votea---al8o  ratification.     Federal  how  rati* 


fieJy  S.  29.  Thirteen  states  may  make  one  that  is  not  a  compact,  S.  SI. 
If  one,  whoths  parties!  to  it  ?  S.  32.  Oars  is  a  mixed  one,  d&c.  S.  35.  How 
the  people  form  one,  S.  3*^.  Remarks  on  powers  in  the  federal  8peci6ed, 
&c.  S.  40.  Loose  constructian  traced  to  Mr.  Jefferson,  S.  33.  Con- 
■titotiona]  questions,  S.  4*2. 

Delaware — See  states,  iler  power  whon  a  colony,  S.  8.  When  made  a 
free  state,  8.  8.  What  kind  of  a  state,  S.  8.  Not  so  aoTereign  as  Roe* 
8ia,  S.  18. 

Delegated  Stwereignty.  Entire  or  divided.  Courts  obliged  to  decida 
thereon,  S.  52. 

Democracy  How  it  has  increased  legislative  and  executive  powers  and 
opposed  the  Judicial — reasons,  8.  46. 

Embareo  times,  S.  59. 

Equilibrium  between  the  state  and  general  government,  s.  1 .  to  support  thu 
we  must  be  governed  by  our  true  principles,  and  const  it  utionaJ  instiu^ 
ments — not  by  popular  or  party  lan^uai^e,  s.  1. 

Equity  System,  is  adapted  and  practised  from  English  and  American  re- 
ports  mainly — not  statutes,  s.  4. 

A  Federal  Oovernment  defined,  s.  3. 

Federal  Causf— the  best  of  causes — that  is  fixing  a  firm  union  on  free  prin- 
ciples, s.  I.     See  General  Government,  s.  13,  d^c. 

Federalism  exists  but  partially  in  our  system,  s.  35. 

Federalists  generally  governed  12  years,  s.  46. 

Federal  Senators.  Their  efforts  to  increaf^  and  support  state  rights,  S.  58. 
The  very  creatures  and  agents  of  the  State  Legislatures,  S.  5S.  No  act 
of  Congress  can  be  passed  but  by  their  consent,  S.  5S.  And  but  few 
appointments  to  office  made,  S.  58. 

Feeling — how  this  guide,  in  South  Carolina,  S.  28. 

FooVs  Resofution.     S.  1,6.     Many  arjjuments  thereon. 

French  trenfirs — how  annulled  in    IT'Jv-S  by   enactment    of  a  lau^,    S.  25— 
made  in  179!*^  with  our  [leople  as  one  p(?opIe,  S.  31. 

Oovrrnmnif — a  consolidated  one  defined,  S.  3.  So  a  federal  one,  S.  3. 
State  Governments  essential,  &:/C.  S.  56.  Have  more  power  to  defend 
themselves,  than  the  Genera!  G  )vernm'*nt  has,  S.  56. 

General  Government .  S  I.  Origin  and  formalion  of  it  further  considered. 
S.  2,  13.  See  constitution,  compact,  conloderation — Its  operation  on 
individuals  is  imporlant,  S.  'Z7.  So  far  is  consolidated,  S.  27.  /t  oper- 
ates exclusively  on  all  external  subjects — some  internal  cues,  and  on 
others  concurrently,  S.  39. 

General  View  of  the  subjects  in  these  pages,  S.  1. 

Giles*  Arguments  on  the  act  to  abolish  the  Circuit  Courts  in  1802,  S.  41, 
47,  4S. 

Hamilton,  S^c.  their  principles  as  stated,  &,c.  S.  1.  Named  by  J — as 
monarchists. 

Jmpeachmtnt^  of  Judi^e  Chise,  &.c.  S.  36.     None  as  to  legislator?,  &.c.  S.  36. 

Incipient  (hnnnt — bow  it  ceases,  d^c.     S.  14 — cases,  S.  14. 

Independence .  Congress  made  the  13  col»>nies,  free  and  independent 
States,  S.  4. 

Indicidaals.  Tlie  General  Government's  operations  on  them,  S.  3. — As 
early  as    1774,  S.  3,  4 — is  important,  and  so  far  is  consolidation,  S.  27. 

Individual  votes  counted,  and  a  majority  of  them  required  to  ratify  an  in- 
strument, make  no  compact — subject  examined,  S.  28.     As  to  state  and 
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Federal  constitutions,  amendments,  d&e.  S.  29,  SO. 

Internally — States  how  limited  even  internally,  8.  39. 

Instrument — its  nature  depends  on  the  terms  of  it  and  tho  intentioDi  of 
those  who  form  and  adopt  it  S.  31. 

Jefferson. —  His  writings,  principles,  works,  &c.  S.  1.  As  they  relate  to 
the  construction  of  the  constitution  and  national  parties,  S.  1.  The  Plato 
of  some  democratic  senators,  S.  1.  His  main  charge  a^rainst  the  feder- 
alists, S.  1.  More  democratic  as  he  grew  older,  S.  1.  His  minutes,  S.  1» 
His  hostility  to  the  Judiciary,  S.  1,  4G.  His  Letter  to  £.  Randolph^ 
S.  4.     See  him  in  note  A. 

Judiciary — is  the  last  corrupted  or  corrupting,  S.  1.  Judicial  question^ 
what  is  one?  S.  8.  An  independent  Judiciary  essential  in  our  system. 
S.  42.  A  compact  among  States  may. well  constitute  Judicial  tribunals. 
S.  43.  The  common  arbiter  is  the  Supreme  Court,  S.  44.  What  stat- 
utes and  judgments,  state  and  federal,  have  been  in  forty  years,  deemed 
constitutional  or  not — and  what  acts  of  the  President,  S.  44.  For  vari- 
ous reasons  in  this  and  other  sections.  How  founded  and  judges  remo- 
vable or  not,  S.  47.  How  the  Supreme  Court  must  decide  cases,  S.  48. 
This  and  the  other  Federal  Courts  possess  all  the  judicial  power  in 
federal  cases,  S.  49,  must  decide  even  on  original  sovereignty  as  must 
all  Courts^-ot  course,  on  delegated  sovereignty,  S.  52,  53.  The  varioos 
notions  of  party  men,  S.  54,  Hence  also  results  the  necessity  of  a  judi- 
cial common  arbiter,  S.  55.  The  state  judiciaries  will  best  watch  and 
check  the  Federal  judiciary,  S.  58.  Supreme  Court  has  been  the  com- 
mon arbiter  40  years. 

Jay^  Chief  Justice — his  notion  of  man's  sovereignty,  S.  10. 

Job  and  office  seekers,  how  much  increased,  S.  1. 

Juries,  Remarks  as  to  them — belong  to  the  Judiciary,  weight  and  nam- 
ber,  S.  42. 

Law  department  corrupted,  by  platonism,  S.  35. 

Legislature  oj  a  State  is  not  the  common  arbiter,  S.  19.  If  one  decides 
wrong  there  is  no  remedy,  and  S.  36,  has  no  power  to  suspend  acts  of 
Congress,  S.  44.  Of  Virginia,  s.  44,  56.  Can  one  take  from  a  judgo 
during  good  behaviour  his  oflice,  so  his  salary  of  course,  s.  45.  Ar* 
gumcnts  on  this  subject,  s.  41,  45. 

Letter  of  the  Federal  Convention  speaks  of  consolidating  the  Union,  i.  50. 

Livingston  senator,  holds  the  Supreme  Court  is  the  common  arbiter,  s.  20. 

Manner  in  which  tho  people  act  in  forming  a  constitution,  s.  38. 

Marbury  vs.  Madison,     Its  influence  on  Mr.  Jefferson,  i.  1. 

Majorities.     A  truism  in  S.  Carolina,  s.  60. 

Massachusetts  sued,  s.  6.  Answers  the  Virginia  resolutions  of  *98  as  to 
the  alien  and  sedition  acts  of  Congress,  s.  7.  Adopted  her  state  consti- 
tution in  1780,  in  subordination  to  the  General  Government,  s.  9.  s.  44. 

Monarchist — who  named  such — not  ten  by  Washington — many  by  Jeffer- 
son, s.  1. 

Nation.  The  Colony  of  Virginia  viewed  as  one  by  Mr.  Jefferson.  •.  4.. 
A  nation  as  sovereign  as  Russia  is,  may  join  in  a  Congress ;  in  appoint- 
ing a  judicial  tribunal,  and  be  bound  by  iis  decision. 

NuUificaiion  s.  1,  is  impracticable  s.  69. 

Offce  seeking,  how  increased,  s.  1. 

Opinions  of  public  men  on  the  subjects  of  these  pages,  s.  6,  7,  27,  44,  &C. 

Ordain  and  establish  the  constitution,  words  emphatically  used  as  to  tho 
federal  and  most  of  the  state  constitutions,    s.  14,  16,  17,  20, 
13 
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a.  31.    Jeflhnoii'ijlui  iinperibtt,  «.  1,  iffifl  ippl9  4*    ff^^  A.  fimi 
-  Ita  Qfdbinca  of  ^  an  Etiieni  produetioo. 
lIlF^rAMl  Mvm^^iity— Tarioiu  opioKM^  Cpffrtf  qiifst  dfwide  p 

it  a.  61.    Sea  tofereignty. 
PmfUttt    in  &for  of  amendiiioDts.  i.  40^ 
fmff  mm.    Their  firioot  opinfams  and  eon^elapii*,  %  ^ 
JPlpmem — fiirm  a  large  part  of  Ireasory  inff|ieape»  %>  !• 
•  Aq*  dtfended,  0fe.  s.  1.    They  did  Iheir  dniy  in  llm  Revojlatiop,  fid?, 
'  IL 1.    Can  ratify  a  constitution,  meeting  in  laveral  ^^9  *•  28!»  3A.    u 

4vBung  eonatitotioDB,  how  one  people,  a,  Si9^  ^d  prii|eiptfa  of  a^tioBt 

ji  f|S.    How  they  hate  placed  their  eonfidenaei  a.  ML 

W9  eorropted  amistianity,  a.  35.    Aa  many  make  Ifr.  J^4iraoo  their 

poEWcal  Plato  hia  opiniont  moat  be  acrptinized  laiyely  M>d  ^ar^^dlf ,  a.  I. 
JRaMn.— Exienrife  powera  in  Congresa,  before  itate  ppwea  exia|ed|t^^ 

Auiiarks  on  the  powers  in  the  conatitation  ^ecifira  in  geqeral,  a.  41^ 

If  two  in  a  ayatem  daah,  the  leM  yields  10  the  greaterv  n.  4^ 
Jhwirtnif  ia  elected  b?  the  citizena  (voferp,)  the  aaine  citiyeii  fqtaia 

are  both  atate  and  federal.    In  Congreas,  by  ataiea,  a.  |»8,  59. 
J|«ifj>EMttan.    Yotea  that  ratify  an  inatrument,  aloqe  gif e  it  TalicUty,  a,  S& 


•^ 


If  gimi  and  counted  by  indimdM^  they  ivako  no  caiiiy9^c#— the  rea^on^ 


Not  always  a  compact  if  counted  by  Uaiti^S^,  a,  288,  30. 
on  powera  in  the  conatitation  sp^ifim}  in  f^oehiJj,  a.  HBL 
\fram  ojUe,  the  reanit  of  Mr.  Adaroa  caatiiig  aqte,  a.  4H). 
of  power  only  is  left  in  a  state  goTernment.  a.  21. 

tUmm  Judge-^Better  aapporta  the  jodiciary  than  does  Jeflfenam*  a.  I. 
Though  the  great  Yir^nia  advocate  of  state  rightSi  a.  1. 

Jliiasw,  8enator-^hia  opmibo  as  to  amendmanta,  a.  0.   An  in  the  case  ef 
Maasachusetta,  a.  6.     His  Sd  point  that  Delaware  ia  aa  aovereign  ss 
Roasia,  s.  S.     His  idea  that  sofereignty  is  indivisible,  s.  8.     His  idea 
that  Congress  is  the  proper  body  to  construe  the  constitution  of  the  Uoi* 
ted  States,  s.  19. 

JZasito — See  the  word  nation. 

Secession  of  a  state,  right  to  secede  asserted — denied  a.  59. 

Senators  of  the  U,  States,     See  Federal  Senators,  and  s.  55. 

South  Carolina  doctrine^  s.  1.  As  stated  by  Mr.  Hayne,  s.  6-— opposed  by 
Mr.  L.  and  senators  generally,  s.  26,  T7,  44.  A  state's  right  to  secede 
asserted  6lc,  s.  59. 

Speeches  of  Messrs.  Giles  and  Bayard,  s.  41,  45,  Circuit  Court  case. 

Avereign,  &/C.  words  popular,  not  constitutional — when  first  used,  and 
dropped,  s.  1 .  Not  in  the  Declaration  of  Independence,  s.  13.  Why 
early  used,  s.  18.     American  people  are  completely  sovereign »  a.  18. 

Sovereignty^  the  word  rarely  used  in  our  system — the  reasons,  s.  18.  23. 
See  original  sovereignty,  s.  52,  Delegated,  s.  53.  The  judiciary  recog- 
nized state  sovereignty  under  the  confederation,  s.  53. 

State  Indepedence  and  Government,  when,  how,  and  by  whom  formed,  s.  2* 

State  Sovereignty,  &c.  as  claimed  in  the  South,  s.  1.  How  sovereign, 
s.  8.     What  when  a  colonv,  s.  8. 

State.  The  people  of  one,  cannot  withdraw  from  the  Union  a  portion  of  the 
power  granted  by  all,  s.  10.     See  Delaware,  ^c. 

State  subordination  to  the  Union  true  ground  taken  by  Massachusetts  ii^ 
the  year  1780,  s.  9.    People  of,  cannot  withdra^Wi^  dftp.  a^  1.0.     I(apo«^ 
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limited  bj  the  ConfederatioOi  s.  It.  ConititatioDi  all  tdopled  under  th* 
General  Gofernmont,  a.  16,  17.  Onlj  a  residuum  of  pewer  ia  reaerred  in 
a  state,  s.  21.  Some  aay  state  rights  are  aupreme,  a.  34.  Cannot  annnl 
acts  of  Congress,  s.  26.  If  a  state  separate  itself,  what  are  its  claims  on 
federal  property,  s.  34.  States  have  retained  but  a  part  of  internal  ob- 
jects—essential to  be  preserred,  s.  37, 56— how  limited  internally,  a.  99. 

Statt  rights.  State  Constitution  is  no  compact — reasons,  s.  28.  DiiBerent 
opinions  as  to,  s.  44.    Among  their  advocates,  s.  44. 

Stale  Governments  have  the  best  means  of  self  defence^  and  preaenratioo, 
s.  58. 

Supreme  Court  (See  Judiciary)  is  the  common  arbiter,  s.  44.  For  Tariooa 
reasons  in  this,  and  other  sections — Its  decision  in  the  Georgia  ease,  ■« 
15.  Opposed  most  by  those  who  view  the  constitution  as  a  compact, 
s.  44, 55  -^  States  agree. 

Tariff  o^  1828  produced  several  different  opinion  in  state  legislaturea,  s.  58. 
Six  hold  it  constitutional — three  not  S0|  id. 

Terms — sovereign,  dfrC.  popular,  not  constitutional,  s.  1. 

Treasury  injluaice,  how  much  increased  in  pension,  job  and  office  aeeking, 
6lc,  s.  1. 

The  Union,  when  and  how  formed  by  the  people,  s.  2.  Before  State  Oor- 
ernments  existed,  s.  2.  They  subordinate  to  it,  s.  2.  Extensive  powers 
early  vested   in  it,  s.  2.     How  consolidated,  s.  50. 

United  States^  and  Sutes  how  punished  in  their  property  and  citixensi  s. 
14.  The  American  nation  is  completely  sovereign,  s.  18 — their  common 
property,  s.  59. 

Virginia  not  a  nation,  s.  4.  Her  resolves  of  1798,  s.  7.  Answered  by 
Massachusetts,  s.  7.  Legislature  of— some  remarks  thereon,  s.  44.  Cban« 
ges  in  it,  s.  54.  Votes  in  1798,  1810,  and  1829  taken  together— Ma- 
jority make  S.  Court  the  common  arbiter,  a.  7,  44,  55.  Virginia  and 
eight  states  agreed. 

Vermont.  Case  stated  two  of  her  citizens  claim  the  same  farm  therein  on- 
der  grants  of  different  States.     The  Judiciary  must  decide,  s.  44. 

Washington — did  not  believe  there  were  ten  monarchists  in  the  U.  States 
worth  attention,  s.  1.  When  Mr.  Jefferson  thought  thej  were  numer- 
ous. 

Webster's  Speeches  on  Foot's  resolution  in  the  Federal  Senate,  s.  5,  6. 
Showing  the  absurdity  of  the  S.  Carolina  doctrine — His  last  remarks,  a. 
43.     His  second  speech,  s.  44. 

Wilson^  Judge.     His  idea  of  man's  sovereignty,  s.  10,  28. 

Woodbury,  Senator,  repeatedly  calls  the  Constituion  a  compact  or  confed* 
eration,  s.  35. 

Words,  federal,  sovereign,  &c.  further  noticed,  s.  35. 

Wyoming-^Xh^  dispute  judicially  settled  under  the  confederation  between 
Connecticut  and  Pennsylvania. 
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